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CHANCERY  FUNDS  RULES,  1872.  1872 

RULES 

UNDKB 

THE  COUBT  OF  CHANCERY  (FUNDS)  ACT,   1872, 

35  &  36  VICT,  a  44. 

Issued  2l8t  day  of  Deeember,  1872. 


Thb  Bight  Honoubable  Boukdell  Babon  Selbobne,  Lord  High 
Chancellor  of  Great  Britain,  with  the  concnrrence  of  the  Commis- 
Bioners  of  Her  Majesty's  Treasury,  doth  hereby  in  pnisnance  of  the 
powers  contained  in  «  The  Court  of  Chancery  (Funds)  Act,  1872," 
and  of  every  other  power  enabling  him  in  that  behalf,  make  the 
following  Bules : — 

'    !•  The  Court  of  Chancery  (Funds)  Act,  1872,  shall  come  into  CJommence- 
operation  on  the  7th  day  of  January,  1873,  and  these  Bules  shall  STd  Rules? 
come  into  operation  on  the  same  day  (which  day  is  in  these  Bules         i 
referred  to  as  the  commencement  thereof),  and  shall  be  filed  in 
the  B^port  Office  of  the  High  Court  of  Chancery,  and  may  be  cited 
as  the  '*  Chancery  Funds  Bules,  1872."* 

2.  In  these  Bules  and  in  Orders  as  herein  defined,  terms  shall  intcrproution 
have  the  same  meaning  as  the  same  terms  in  the  said  Act,  and  the  ^ 
term  **  Court "  shall  mean  the  Court  of  Chancery,  and  the  term 
"  Order  "  shall  mean  an  Order  of  the  Court  of  Chancery ;  intituled 
in  a  cause  or  matter  in  the  said  Court,  and  made  by  a  Judge 
thereof,  whether  sitting  in  Court  or  at  Chambers,  or  as  to  payments  . 
out  of  the  "Appeal  Deposit  Account"  an  Order  made  on  a  non- 
attendable  Petition  presented  to  the  Lord  Chancellor;  and  the 
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1872  term  **  Order  "  shall  include  a  decree  and  a  report  of  a  Master  in 
Lunacy  confirmed  by  fiat ;  and  the  term  "  Chief  Clerk's  Certifi- 
cate "  shall  mean  a  certificate  intituled  in  a  cause  or  matter  in  the 
said  Court,  and  made  by  a  Chief  Clerk  of  a  Judge  of  the  said 
Court,  and  approved  and  signed  by  a  Judge  thereof ;  and  the  term 
**  Title  of  the  Cause  "  shall,  with  respect  to  causes  commenced 
since  1st  November,  1852,  in  these  Bules,  mean  the  short  title  of 
the  cause  with  the  reference  to  the  Eecord  as  prescribed  by  the  first 
of  the  Consolidated  Orders  of  the  Court,  Kule  48,  in  the  following 
form,  viz.,  (A.  v.  B.  1872.  A.  100);  and  the  term  "Cause  or 
Matter "  shall,  in  these  Eules,  include  a  separate  account  in  a 
cause  or  matter,  and  a  matter  intituled  merely  as  an  account ;  and 
the  term  "  Bank"  shall  mean  Bank  of  England  or  Governor  and 
Company  of  the  Bank  of  England ;  and  the  term  "  Paymaster 
General"  shall  mean  Her  Majesty's  Paymaster  General  for  the 
time  being,  or  his  Assistant  for  the  time  being  acting  on  his  behalf 
for  Chancery  business ;  and  the  term  **  Chancery  Pay  Office  "  shall 
mean  Paymaster  Gteneral's  Office  for  Chancery  business;  and  the 
term  "  Chancery  Pay  Office  Account "  shall  mean  the  account  at 
the  Bank  of  the  Paymaster  General  for  the  time  being  on  behalf 
of  the  Court  of  Chancery;  and  words  importing  the  singular 
number  shall  include  the  plural  number,  and  words  importing 
the  plural  number  shall  include  the  singular  number ;  and  words 
importing  the  masculine  gender  shall  include  females. 

Abroption  of     3.  Rules  14, 15,  and  16  of  the  first  of  the  Consolidated  Orders 
in  Chancery"  ^^  ^^  Court,  and  Rule  5  of  the  fifth  of  the  same  Orders,  and  the 
Lun^y.        ^^^^'  ^^^'  ^°^  ^^^^  ^^  ^^^  General  Orders  in  Lunacy  of  7th 
November,  1853,  are  hereby  abrogated. 

Construction  4«  Orders  of  the  Court  made  before  the  commencement  of  these 
Ordrre.^"^  Rules,  containing  directions  not  then  carried  into  efiect  for  the 
payment  of  money  into,  or  deposit  of  securities  in  the  Bank  with 
the  privity  of  the  Accountant  General  to  the  credit  of  a  cause  or 
matter,  or  for  the  transfer  of  securities  into  the  name  and  with  the 
privity  of  the  Accountant  General  in  trust  in  a  cause  or  matter, 
shall  be  read  and  construed  as  if  they  directed  such  money  or 
securities  respectively  to  be  paid  or  transferred  into,  or  deposited 
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ia  Court  to  the  credit  of  the  same  cause  or  matter,  and  no  decla-  1S72 
ration  of  trust  shall  be  required  to  be  made  with  respect  to  any  of  "^^ 
such  securities. 

5.  Every  Order  directing  money  or  securities  in  Court  to  be  Mode  of 
dealt  with,  shall  be  intituled  in  the  cause  or  matter,  but  not  to  the  tain  OMers^ 
separate  account,  to  the  credit  of  which  such  money  or  securities  tuka  of^* 
shall  be  placed  in  the  boobs  at  the  Chancery  Pay  Office;  and  every  Jf*^"^,*^ 
such  Order  shall  state,  in  the  body  of  such  Order  and  not  merely 

by  reference  to  the  title  of  it,  the  exact  title  of  the  cause  or  matter 
and  separate  account,  if  any,  to  the  credit  of  which  the  money  or 
securities  dealt  with  shall  be  remaining,  or  to  the  credit  of  which 
the  money  or  securities  not  already  in  Court  shall  be  directed  to  be 
placed. 

6.  Every  such  Order  as  referred  to  in  the  last  preceding  Bule,  Exact  amount 
shall  express  the  exact  amount  of  money  or  securities  to  be  dealt  expitL^and 
with  whenever  it  can  be  ascertained,  and  the  amount  of  money  ^^^  ?^ 

'  •'  uncertain 

or  securities  standing  in.  the  books  at  the  Chancery  Pay  Office  at  funds  to  be 
the  date  of  such  Order,  to  the  credit  of  the  cause  or  -matter  to 
which  the  money  or  securities  to  be  dealt  with  may  be  remaining, 
and  not  merely  by  reference  to  another  Order ;  but  if  the  money  or 
securities,  or  the  dividends  thereof,  to  be  so  dealt  with  under  any 
such  Order,  shall  not  be  in  Court  at  the  date  thereof,  the  source 
from  which  such  money  or  securities  will  be  derived  shall  be  stated ; 
and  in  every  case  the  exact  amount  of  money  to  be  dealt  with  by 
the  Paymaster  General  shall  be  expressed  in  an  Order  or  in  a 
Chief  Clerk's  certificate,  or  in  a  certificate  of  a  Taxing  Master,  dr 
in  a  certificate  of  a  Master  in  Lunacy,  unless  the  amount  to  be 
dealt  with  be  payable  for  legacy  or  succession  duty,  or  be  described 
as  dividends  to  accrue  on  securities  in  Court,  or  as  interest  on 
money  on  deposit,  or  as  money  to  arise  by  the  sale  or  conyersion 
of  securities  in  Court,  or  as  the  residue  of  such  dividends,  interest, 
or  money,  respectively,  after  deducting  an  amount  expressed  in  an 
Order  or  in  such  a  certificate,  or  as  an  aliquot  part  of  such  divi- 
dends, interest,  money,  or  residue,  respectively. 

7.  When  an  Order  directs  the  payment,  transfer,  or  delivery  of  Mode  of 
money  or  securities  i|i  Court,  and  the  amounts  to  be  paid,  trans-  tSn^ofde^' 
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ferredy  or  delivered^  are  mentioned  in  a  Schedale  to  such  Order, 
the  total  of  soch  amoonts  shall  be  expressed  in  words  at  length  in 
the  body  of  the  Order ;  and  wheneyer  the  dealing  by  the  Pay- 
master General  with  money  or  securities  in  Court  is  by  an  Order, 
made  contingent  upon  the  execution  of  some  document,  the  docu- 
ment and  the  parties  thereto  by  whom  it  is  to  be  executed,  shall 
be  clearly  indicated  in  an  Order,  or  certificate  of  a  Master  in 
Lunacy,  or  in  a  Chief  Clerk's  certificate,  and  the  execution  of  such 
document  shall  be  certified  by  a  Chief  Clerk  of  a  Judge  of  the 
Court,  or  by  a  Master  in  Lunacy,  unless  the  Judge  upon  making 
the  Order  by  which  such  execution  is  required  shall  otherwise 
expressly  direct. 

Period  of  com-     8.  When  interest  is,  in  pursuance  of  an  Order  to  be  acted  on  by 

rate  ofinterlt  ^^®  Paymaster  General,  to  be  computed  otherwise  than  by  the 

to  be  defined.  Chief  Clerk  of  a  Judge  of  the  Court,  or  by  a  Master  in  Lunacy, 

the  Order  shall  state  the  days  or  times  from  and  up  to  which  the  , 

interest  is  to  be  computed,  and  the  rate  per  cent  of  such  interest, 

and  whether  or  not  income-tax  is  to  be  deducted. 

Proccodlngs  9.  When  money  or  securities  are  to  be  paid  into,  or  deposited 
and^epo^Vof  ^^»  Court,  such  payment  or  deposit  shall  be  made  with  the  privity 
money  and  ^f  i]jq  Paymaster  Greneral,  and  the  Paymaster  General  shall  issue 
a  direction  to  the  Bank  to  receive  and  place  the  same  to  the  credit 
of  the  Chancery  Pay  OflSce  Account;  and  such  direction  shall 
specify  the  title  of  the  cause  or  matter  to  which  such  money  or 
securities  are  to  be  placed  in  the  books  at  the  Chancery  Pay  Office, 
and  upon  such  money  or  securities  being  so  paid  or  deposited,  the 
Bank  shall  cause  a  receipt  to  be  given  for  the  same,  and  shall  send 
such  direction  to  the  Chancery  Pay  Office,  with  a  certificate  there- 
on, that  the  money  or  securities  therein  specified  have  been 
received,  and  plttced  to  the  credit  of  the  Chancery  Pay  Office 
Account 


Payment, 
deposit,  and 
transfer  on 
request. 


10.  Money  and  securities  may  be  paid  or  transferred  into,  or 
deposited  in.  Court,  and  be  placed  in  the  books  at  the  Chancery 
Pay  Office  to  the  credit  of  a  cause  or  matter,  on  a  direction  to  be 
obtained  from  the  Paymaster  General  upon  the  written  request  of 
the  person  desirous  of  so  paying,  transferring,  or  depositing,  or  of 
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his  solicitor,  withoat  an  order ;  but  no  sach  payment^  transfer,  or  15^2 
deposit  Bhall  be  so  made  to  a  separate  acconnt  in  a  cause  (except  ''^ 
to  a  secnritjr  for  costs  account),  unless  such  separate  account  has 
been  directed  to  be  opened  by  an  Order  made  either  before  or  after 
the  commencement  of  these  Rules,  and  sudi  request  shall  be  filed 
in  the  Report  Office.  This  Rule  shall  not  apply  to  money,  or 
securities,  directed  by  an  Order  to  be  paid  or  transferred  into,  or 
deposited  ii^  Courts  nor  to  money  or  securities  payable  or  trans- 
ferable into  Courts  in  puisnance  of  an  Act  of  Parliament^  or  a 
general  Order  of  the  Courts  by  which  some  particular  authority  to 
enable  the  payment,  transfer,  or  deposit  to  be  made  is  required. 

1 1.  Every  request  for  a  direction  for  payment  or  transfer  into,  or  Bequest  to 
deposit  in,  C!ourt  of  money  or  securities  to  be  placed  to  the  credit  ^^to*^^^*^^ 
of  a  cause  commenced  since  1st  November,  1852,  shall  contain  the  Ro<»rd* 
title  of  the  cause  and  the  reference  to  the  Record  as  cited  in  the 
preceding  Rule  2,  and  the  correctness  of  such  reference  shall  be 
authenticated  by  the  Official  Seal  of  the  Clerks  of  Records  and 

Writs  being  impressed  on  such  request. 

• 

12.  When  it  is  desired  to  bring  money  into  Court  without  wait-  Mode  of 
ing  the  time  necessary  to  obtain  a  direction  for  the  Bank  to  receive  nioSy^t  the 
the  same  it  may  be  lodged  at  the  Bank  to  the  credit  of  a  Chancery  ^^•^'t  m 
Suspense  Account  (subject  to  being  dealt  with  as  hereinafter  men- 
tioned, and  not  otherwise),  upon  a  written  application  signed  by 

the  person  desiring  to  lodge  the  same,  or  his  solicitor,  and  addressed 
to  the  Bank  ;  and  in  such  application  shall  be  specified  the  amount 
to  be  lodged,  and  the  title  of  the  cause  or  matter  in  Chancery  in 
respect  of  which  the  lodgment  is  desired  to  be  made,  and  upon 
such  lodgment  being  made  one  of  the  cashiers  of  the  Bank  shall 
give  a  certificate  that  the  amount  has  been  lodged  to  the  credit  of 
the  Chancery  Suspense  Account ;  and  in  every  case  the  person 
making  such  lodgment,  or  his  solicitor,  shall  forthvdth  bespeak  the 
direction  for  the  Bank  to  receive  the  money  in  the  manner  pro- 
vided by  the  preceding  Rule  9,  and  produce  such  direction  and 
certificate  at  tiie  Bank,  for  the  purpose  of  having  ihe  money  so 
previously  lodged  transferred  to  the  Chanoery  Pay  Office  Account, 
and  placed  in  the  boohs  at  the  Chancery  Pay  Offioe  to  the  credit 
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When  money 
paid  in  under 
sect  69  of 
•*  Lands 
Clauses  Act, 
1845,"  the 
disability  is 
to  be  stated. 


of  the  cause  or  matter  mentioned  in  such  direction,  and  the  receipt 
mentioned  in  the  said  Bule  9  shall  thereupon  be  given  for  such 
money. 

13.  Money  hereafter  paid  into  Court  pursuant  to  the  69th  sec- 
tion of  the  **  Lands  Clauses  Consolidation  Act,  1845,"  in  respect  of 
lands  in  England  or  Wales,  shall  be  placed  in  the  books  at  the 
Chancery  Pay  OflBce  to  the  credit  of  Ex  parte  the  Promoters  of  the 
undertaking,  in  the  Matter  of  the  special  Act  (citing  it),  as  directed 
by  the  said  Lands  Clauses  Consolidation  Act,  1845,  and  some 
words  shall  be  added  in  each  case  briefly  expressive  of  the  nature 
of  the  disability  to  sell  and  convey,  by  reason  of  which  the  money 
shall  be  so  paid  in,  as  stated  in  the  request  for  the  directiou  to 
receive  the  money. 

When  money      14.  Money  hereafter  paid  into  Court  pursuant  to  the  Copyhold 
the  Copyhold  Acts,  shall  be  placed  in  the  books  at  the  Chancery  Pay  Office  to  the 
abtiity  is  ti^  ^^®d^*  ^^  "  E^  V^^^^  ^^^  Copyhold  Commissioners,"  as  directed  by 
be  stated.       the  Said  Acts,  and  in  addition  thereto,  to  the  account  of  the  parti- 
cular manor  in  respect  of  which  the  money  shall  be  so  paid  in ; 
and  in  the  request  for  a  direction  to  receive  such  money  the  name 
and  locality  of  such  particular  manor  shall  be  stated. 

Proceedings  15.  When  Securities  are  to  be  transferred  into  Court,  such 
securitie^into  transfer  shall  be  made  with  the  privity  of  the  Paymaster  General, 
Court.  gjjj  ^Ijq  Paymaster  General  shall  issue  a  direction  for  the  transfer 

to  be  made  to  the  account  of  the  Paymaster  General  for  the  time 
being  on  behalf  of  the  Court  of  Chancery;  and  such  direction 
shall  specify  the  title  of  the  cause  or  matter  to  which  such  secu- 
rities are  to  be  placed  in  the  books  at  the  Chancery  Pay  Office ;  and 
upon  such  securities  being  so  transferred,  the  Bank,  or  body  cor- 
porate, or  company,  in  whose  books  the  transfer  of  such  securities 
is  made  or  registered,  shall  send  such  direction  to  the  Chancery 
Pay  Office  with  a  certificate  thereon  that  the  securities  therein 
specified  have  been  transferred  to  the  said  account. 

Receipt  and  16«  When  any  such  direction  aa  is  mentioned  in  Rules  9  and  15, 
of  payment,  with  a  Certificate  thereon  tiiat  the  amount  of  money  or  securities 
^SeV"^    therein  mentioned  has  been  so  paid  (^  transferred,  or  deposited, 
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shall  be  received  at  the  Chancery  Pay  OflSce,  the  Paymaster  1872 
General  shall  file  a  certificate  of  such  payment,  transfer,  or  deposit, 
and  shall  therein  state  the  title  of  the  cause  or  matter  to  which 
such  amount  of  money  or  securities  has4}een  placed  in  the  books 
at  the  Chancery  Pay  Office ;  and  an  office  copy  of  such  certificate 
of  the  Paymaster  General  shall  be  received  as  evidence  of  the 
payment  or  transfer  into,  or  deposit  in,  Court  therein  mentioned 
having  been  made. 

17.  Securities  in  Court  shall  not  be  sold,  transferred,  or  delivered  Fnnds  in 
out^  and  money  in  Court  shall  not  be  paid  out  or  invested  in  secu-  ba  deaJt^with 
rities  (except  in  the  case  provided  for  by  Rule  3  of  the  41st  of  the  ^•'^^^P*  in  P""*- 

^         ■■  /  Buance  of  aa 

Consolidated  Orders  of  the  Court,  and  in  the  case  provided  for  by  Order. 
the  40th  of  these  Bules),  and  money  or  securities  in  Court  shall 
not  be  carried  over,  and  a  certificate  shall  not  be  issued  for  the  sale, 
transfer,  or  delivery  of  securities  in  Court,  unless  in  pursuance  of 
an  order,  or  of  a  certificate  of  a  Master  in  Lunacy,  as  authorized  by 
the  Lunacy  Regulation  Act,  1853,  and  any  General  Orders  made 
thereunder. 

18.  When  money  in  Court  is  to  be  paid  out  (except  in  the  cases  Payment  of 
hereinafter  provided  for),  the  Paynlaster  General  shall  cause  a  cSuri^  ^^*  ^^ 
cheque  to  be  prepared,  stating  the  title  of  the  cause  or  matter  in 

the  books  at  the  Chancery  Pay  Office  to  which  the  money  paid  is 
to  be  debited,  the  date  of  the  Order  or  other  authority  in  pursuance 
of  which,  and  the  name  of  the  person  to  whom,  the  payment  is  to 
be  made,  and  such  other  particulars  of  such  payment  as  the  Pay- 
master Greneral  may  deem  necessary;  and  such  cheque,  duly 
endorsed  by  the  payee  named  therein,  or  his  lawful  attorney,  shall 
be  a  good  discharge  to  the  Paymaster  General  for  the  amount 
therein  mentioned. 

19.  Money  in  Court  periodically  payable  at  the  commencement  Continuation 
of  these  Rules,  shall  continue  to  be  payable  by  the  Paymaster  pa^kta!^* 
General  in  pursuance,  and  on  the  authority,  of  the  entries  of  the 
cheques  for  periodical  payments  in  the  receipt  books  in  the 
Accountant  General's  Office,  or  of  such  other  documents  as  the 
Accodntaiit  Gretaeral  has  been  accustomed  to  use  in  the  prepara- 
tion of  such  cheques,  "Without  the  production  of  the  Orders  and 
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Other  documents  in  pursuance  whereof  such  payments  are  made, 
being  necessary. 

Renewal  of  20.  When  cheques  have  been  signed  by  the  present  Accountant 
ch^uesof  the  General,  or  by  any  of  his  predecessors,  but  have  not  been  paid  at 
Ge^rai*^"*  the  Bank  previously  to  tlie  commencement  of  these  Kules,  such 
cheques  shall  be  a  sufficient  authority  to  the  Paymaster  General 
to  cause  payments  to  be  made  to  the  same  persons  and  of  the 
same  amounts  as  are  named  therein,  without  the  production  of  the 
Orders  or  other  documents  in  pursuance  whereof  such  cheques  have 
been  so  signed,  being  necessary. 


Substitution 
'  of  transfers 
for  paymeuts 
to  official 
l)er8ons. 


Payment 
and  transfer 
to  repre- 
sentatives 
of  deceased 
persons. 


21.  When  money  in  Court  is  payable  to  the  Ecclesiastical  Com- 
missioners for  England,  the  Official  Trustees  of  Charitable  Funds, 
the  Official  Liquidator  of  any  Company,  the  Commissioners  for  the 
Eeduction  of  the  National  Debt,  or  to  any  other  official  persons 
for  whom  an  account  is  kept  at  the  Bank,  the  Order  shall  direct  the 
amount  so  payable  to  be  transferred,  upon  the  requisition  of 
the  official  persons  to  whom  it  is  due,  to  the  proper  account  (citing 
it),  at  the  Bank,  of  such  official  persons.  And  the  Paymaster 
General  shall,  upon  receiving  such  requisition,  direct  the  Bank  to 
write  oflf  from  the  Chancery  Pay  Office  Account  the  amount  so  pay- 
able, and  to  place  it  to  the  account  at  the  Bank  mentioned  in  such 
Order,  and  shall  debit  the  proper  account  in  the  books  at  the 
Chancery  Pay  Office  therewith. 

22.  When  money  in  Court  is  payable,  or  securities  in  Court  are 
transferable  or  deliverable  to  any  person  named  or  described  in  an 
Order  (except  to  a  person  therein  expressed  to  be  entitled  as  a 
trustee,  executor,  or  administrator,  or  entitled  in  any  character 
other  than  in  his  own  right),  the  same,  or  any  portion  thereof  for 
the  time  being  remaining  unpaid  or  untransferred  or  undelivered, 
may,  on  proof  of  the  death  of  such  person,  whether  before,  on,  or 
after  the  date  of  such  Order,  be  paid  or  transferred  or  deh'vered 
to  the  legal  personal  representatives  of  such  deceased  person,  or  to 
the  survivors  or  survivor  of  them ;  and  when  money  in  Court  is  by 
an  Order  directed  to  be  paid  to  any  persons  described  in  an  Order 
or  a  Chief  Clerk's  certificate  as  co-partners,  such  money  may  be 
paid  to  any  one  or  more  of  such  co-partners. 
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23.  When  an  Order,  or  a  certificate  of  a  Master  in  Lunacy,        1872 
directs  the  carrying  oyer  of  money  or  securities  in  Court,  or  the  Payni^r 
investment,  or  placing  on  deposit  (subject  to  Eule  52),  or  payment  ^efer'acti^g^ 
out  of  money  in  Court,  the  Paymaster  General  may  defer  ffiving  on  directions 

J-  IT.  .1  .  .  .  .  «.       in  Orders 

effect  to  such  direction  until  a  request  m  wntmg  to  give  effect  without  re- 
thereto  has  been  left  at  the  Chancery  Pay  OflSce ;  but  it  shall  be  ^"^*' 
the  duty  of  the  solicitor  for  the  person  having  the  carriage  of  such 
Order  or  certificate  to  leave  it  and  such  request  at  the  Chancery 
Pay  OflBce  without  unnecessary  delay. 

24.  When  money  in  Court  is,  in  pursuance  of  an  Order  as  Investment 
defined  by  the  2nd  of  these  Eules,  or  of  Rule  3  of  the  41st  of  the  °  ™^°®y* 
Consolidated  Orders  of  the  Court,  or  of  a  request  as  provided  for 

by  the  40th  of  these  Eules,  to  be  invested  in  specified  securities, 
the  Paymaster  Greneral  shall  direct  the  money  to  be  paid  to  the 
broker  conditionally  upon  his  causing  such  securities  to  be  trans* 
ferred  or  deposited  to  the  account  of  the  Paymaster  General  for 
the  time  being  on  behalf  of  the  Court  of  Chancery,  and  the  cheque 
for  such  money  shall  specify  the  title  of  the  cause  or  matter  to 
which  the  securities  purchased  are  to  be  placed  in  the  books  at 
the  Chancery  Pay  Office ;  and  the  Bank,  or  body  corporate,  or  com- 
pany, in  whose  books  or  with  whom  the  transfer  or  deposit  of 
such  securities  shall  be  made  or  registered,  shall  cause  a  certificate 
of  such  transfer  or  deposit  to  be  issued,  and  such  a  certificate  pur- 
porting to  be  issued  by  the  Bank,  or  body  corporate,  or  company 
aforesaid,  shall  be  sufficient  evidence,  for  all  purposes,  that  such 
transfer  or  deposit  as  therein  mentioned  has  been  actually  made ; 
and  the  securities  so  transferred  or  deposited  shall  be  placed  in 
the  books  at  the  Chancery  Pay  Office  to  the  same  credit  as  that 
to  which  the  said  money  was  standing  at  the  time  of  such  invest- 
meni,  unless  t^  Order  authorizing  such  investment  ^all  otherwise 
direct. 

25.  When  seeurities  in  Court  are  to  be  sold,  the  Paymaster  Sale  of 
General  shall  issue  a  direction  to  the  Bank  to  receive  the  proceeds  ^^"" 
of  such  sale,  and  to  place  them  to  the  Chancery  Pay  Office  Account, 

and  shall  specify  in  suoh  direction  the  title  of  the  cause  or  matter 
to  the  credit  of  which  such  proceeds  are  to  be  placed  in  the  books 
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at  the  Chancery  Pay  OflSce,  and  such  title  shall  be  the  title  of  the 
cause  or  matter  to  the  credit  of  whick  the  securities  were  standing 
at  the  time  of  such  sale;  and  the  Bank,  or  body  corporate^  or  com- 
pany, in  whose  books,  or  with  whom,  the  securities  to  be  sold  are 
standing  or  deposited,  shall,  upon  the  production  of  the  receipt 
from  the  Bank  for  the  proceeds  of  the  sale,  and  of  a  certificate  of 
a  Registrar  of  the  Court,  or  a  Master  or  Registrar  in  Lunacy, 
countersigned  by  the  Paymaster  General,  authorizing  such  sale, 
cause  the  transfer  or  delivery  of  the  securities  necessary  to  com- 
plete the  sale,  to  be  made  by  their  proper  oflScer. 


Transfer  of 
securities  out 
of  Court. 


Application 
of  dividends 
accruing 
thereon. 


26.  When  securities  in  Court  are  to  be  transferred  or  delivered 
out,  the  Paymaster  General  shall  iss^e  a  direction  for  such  transfer 
or  delivery,  and  specify  in  such  direction  the  title  of  the  cause  or 
matter  to  the  credit  of  which  such  securities  shall  be  standing  in 
the  books  at  the  Chancery  Pay  Office,  and  the  amount  and  descrip- 
tion of  the  securities  to  be  transferred  or  delivered,  and  the  name 
of  the  person  to  whom  the  transfer  or  delivery  is  to  be  made ;  and 
upon  the  receipt  of  such  direction,  and  of  a  certificate  of  a  Regis- 
trar of  the  Court,  or  a  Master  or  Registrar  in  Lunacy,  counter- 
signed by  the  Paymaster  General,  authorizing  such  transfer  or 
delivery,  the  Bank,  or  body  corporate,  or  company,  in  whose  books, 
or  with  whom,  such  securities  shall  be  standing  or  deposited,  shall 
cause  such  transfer  or  delivery  to  be  made  by  their  proper  officer, 
and  shall  send  such  direction  to  the  Chancery  Pay  Office,  with  a 
certificate  thereon  that  the  transfer  or  delivery  therein  mentioned 
has  been  made  to  the  person  named  therein. 

27.  When  securities  in  Court  are  directed  to  be  transferred  or 
delivered  out,  dividends  accruing  thereon  subsequently  to  the  date 
of  the  Order  directing  the  transfer  or  delivery  (when  the  amount 
of  the  securities  to  be  transferred  or  delivered  is  specified  in  such 
Order,  or,  if  not  so  specified,  then  subsequently  to  the  time  when 
the  amount  of  such  securities  is  ascertained),  shall  be  paid  to  the 
persons  to  whom  the  securities  are  to  be  transferred  or  delivered, 
unless  such  Order  otherwise  directs.  And  when,  pursuant  to  a 
general  or  other,  previous  Order,  dividends  have  been  invested, 
which,  but  for  such  investment,  would,  under  the  Order  directing 
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Uie  transfer  or  delivery,  be  payable  to  the  persons  to  whom  the  1872 
securities  on  which  they  have  accrued  are  directed  to  be  trans-  ^^ 
ferred  or  delivered ;  the  securities  purchased  with  such  dividends^ 
and  any  dividends  accrued  in  respect  thereof,  shall,  unless  other- 
wise directed,  be  transferred  or  delivered  and  paid  to  the  same 
persons ;  and  the  Eegistrars  of  the  Court,  and  the  Masters  and 
Begistrar  in  Lunacy,  may,  upon  production  to  them  of  a  certificate 
of  such  investment,  issue  certificates  for  such  transfer  or  delivery  ; 
and  when  securities  in  Court  are  directed  to  be  realised,  and  the 
whole  of  the  proceeds  paid  out  or  carried  over  in  one  sum  or  in 
aliquot  parts,  any  dividends  accruing  on  such  securities  subsequent 
to  the  date  of  the  Order  directing  the  realisation,  if  the  amount  of 
such  securities  is  specified  in  the  Order,  or,  if  not  so  specified, 
subsequent  to  the  time  when  such  amount  is  ascertained,  shall  be 
added  to  such  proceeds,  and  applied  in  like  manner  therewith, 
unless  such  Order  otherwise  directs. 

28.  When  a  specific  amount  of  Government  securities  in  Court  Conyewjon 
(consisting  of  not  less  than  £1000^  Consolidated  £3  per  Centum  substituted 
Annuities,  or  £1000  Eeduced  £3  per  Centum  Annuities,  or  £1000  ^*''^^^' 
New  £3  per  Centum  Annuities)  shall  be  required  to  be  realised, 

the  Order,  instead  of  directing  a  sale  of  such  securities,  shall  direct 
the'same  to  be  converted  into  cash,  unless  the  Court  on  pronouncing 
such  Order  shall  otherwise  direct,  and  thereupon  such  securities 
shall  be  transferred  to  the  Commissioners  for  the  Reduction  of  the 
National  Debt  on  behalf  of  the  Court  of  Chancery,  as  provided  by 
the  52nd  of  these  Bules,  and  no  such  conversion  shall  be  made  of 
an  amount  less  than  £1000  of  such  securities,  except  for  the 
purpose  of  placing  on  deposit  the  value  of  such  securities. 

29.  Every  certificate  for  the  sale^  transfer,  or  delivery  of  securi-  Certificates 
ties  in  Court  shall  express  the  exact  amount  of  money  to  be  raised  oTsecuritb  s. 
by  sale,  or  the  exact  amount  and  description  of  securities  to  be 

sold,  transferred,  or  delivered  out ;  and  no  such  certificate  shall  be 
issued  by  a  Master  in  Lunacy,  except  on  the  production  of  an  office 
copy  oi  the  report  of  a  Master  in  Ltinaey  confirmed  by  fiat ;  nor  by 
the  Begifitiar  in  Lunacy,  except  on  the  im)daotion  of  an  office  copy 
of  the  Order  in  Lunacy ;  nor  by  a  Registrar  of  the  Court,  except  on 


Digitized  by  VjOOQIC 


KULES  IN  CHANCERY. 


[Oh.  Vol.  VII. 


1872 


Certificates 
of  fund  in 
Court. 


Ceriificatea 
of  purchases, 
sales,  &c. 


the  production  of  the  original  Order,  or  an  oflBce  copy  thereof,  if 
the  absence  of  the  original  Order  shall  be  accounted  for  to  the 
satisfaction  of  such  Begistrar. 

30.  The  Paymaster  General,  upon  a  request  in  writing  made  by 
or  on  behalf  of  a  person  claiming  to  be  interested  in  money  or 
securities  standing  in  the  books  at  the  Chancery  Pay  Office  to  the 
credit  of  a  cause  or  matter  stated  in  such  request,  may,  in  his  dis- 
cretion grant,  for  the  information  of  a  Judge  or  an  officer  of  the 
Court,  a  certificate  of  the  amount  and  description  of  such  money 
or  securities,  and  such  certificate  shall  have  reference  to  the  morn- 
ing of  the  day  of  the  date  thereof,  and  not  include  the  transactions 
of  that  day,  and  the  Paymaster  General  shall  notify  on  such  certi- 
ficate the  dates  of  any  Orders  restraining  the  transfer,  sale,  delivery 
out,  or  payment,  or  other  dealing  with  the  securities  or  money  in 
Court  to  the  credit  of  the  cause  or  matter  mentioned  in  such  cer- 
tificate, and  any  charging  Orders,  affecting  such  securities  or 
money,  of  which  respectively  he  has  had  notice ;  and  when  a  cause 
or  matter  has  been  inserted  in  the  list  referred  to  in  Kule  54,  the 
fact  shall  be  notified  on  the  certificate  relating  thereto,  and  the 
Paymaster  General  may  also,  in  his  discretion,  upon  a  like  request* 
grant  a  transcript  of  the  account  in  any  cause  or  matter  in  the  books 
at  the  Chancery  Pay  Office. 

31.  When  securities  have  been  purchased,  sold,  transferred,  or 
delivered  out,  or  money  or  securities  have  been  carried  over,  or 
otherwise  dealt  with  in  the  books  at  the  Chancery  Pay  Office,  the 
Paymaster  General  may  in  his  discretion  issue  a  certificate  thereof, 
upon  a  request  in  writing  made  by  or  on  behalf  of  any  person 
claiming  to  be  interested  in  such  money  or  securities. 


Information         32.  The  Paymaster  General  may  in  his  discretion,  on  a  request 
actions?"*      in  writing,  supply  such  information  with  respect  to  any  transactions 

in  the  Chancery  Pay  Office,  as  may  from  time  to  time  be  required 

in  any  particular  case. 


Placing 
of  money 
on  dexx>sit. 


33.  Subject  to  any  exceptions  in  these  Eules,  money  in  Court 
paid  in  before  the  commencement  of  the  Court  of  Chancery 
(Funds)  Act,  1872  (other  than  money  paid  in  pursuant  to  the 
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Copyhold  Acts,  or  to  the  69th  section  of  the  Lands  Clauses  Con-  1872 
solidation  Act,  1845),  and  money  arising  by  the  sale,  conversion, 
or  payment  off  of  securities  in  Court,  or  dividends  accruing  on 
securities  in  Court,  or  money  brought  over  from  the  credit  of  some 
other  cause  or  matter  or  otherwise  placed,  either  before  or  after 
such  commencement,  to  the  credit  of  a  cause  or  matter  in  the 
books  at  the  Chancery  Pay  OfiSce,  shall  be  placed  on  deposit  on  a 
request  in  writing  to  the  Paymaster  General  signed  by  any  person 
claiming  to  be  interested  in  such  money,  or  by  his  solicitor ;  and, 
subject  as  aforesaid,  all  money  paid  into  Court  after  the  commence- 
ment of  the  Court  of  Chancery  (Funds)  Act,  1872,  shall  be  placed 
on  deposit  without  a  request  for  that  purpose. 

34.  K  a  direction  in  an  Order  dealing  with  money  in  Court  Money  not 

IT         •         'At         T-i  t  •         11*^^  placed 

otherwise  than  by  directing  it  to  be  placed  on  deposit,  whether  on  deposit  in 
such  money  has  been  paid  in  before  or  after  the  commencement  ^^^  *^  ^^^^* 
of  the  Court  of  Chancery  (Funds)  Act,  1872,  is  brought  under  the 
notice  of  the  Paymaster  General,  or  if  a  request  in  writing  by  a 
policitor  acting  on  behalf  of  any  person  claiming  to  be  entitled  to 
or  interested  in  money  in  Court,  paid  in  after  the  commAcement 
of  the  same  Act,  that  such  money  may  not  be  placed  on  deposit, 
is  left  at  the  Chancery  Pay  OfiBce,  such  money  respectively  shall 
not  be  placed  on  deposit,  but  the  person  making  such  request  may 
at  any  time  withdraw  the  same,  and  by  a  like  request  in  writing 
require  the  money  to  be  placed  on  deposit 

35.  Money  in  Court  shall  be  placed  on  deposit  as  soon  as  con-  Time  of 
veniently  may  be  after  it  is  paid  in,  or,  when  a  request  to  place  it  on^^eix.Bit!"*^"' 
on  deposit  is  required,  according  to  the  last  two  preceding  Rules, 

as  soon  as  conveniently  may  be  after  such  request  is  left  at  the 
Chancery  Pay  OfiBce,  but  the  placing  of  money  in  Coiirt  on 
deposit  shall  not  be  deferred  beyond  the  last  day  of  the  month  in 
which  the  money  shall  be  paid  into  Court,  or  in  which  the  request 
shall  be  left  at  the  Chancery  Pay  OfiBce. 

36.  Money  in  Cotirt  paid  in  in  pursuance  of  the  Act  of  the  Exclusion 
session  of  the  ninth  and  tenth  years  of  the  reign  of  Her  present  paid  in  ^ 
Majesty,  chapter  twenty,  intituled  **  An  Act  to  amend  an  Act  of  y^^^'^^^^ 
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ortoflie 
Appeal 
Deposit 
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Limitation 
of  amount 
to  bo  placed 
on  deposit 


Limitation 
of  amount  to 
be  invested. 


ihe  second  ye«*  of  Her  pi^ent  Majesty,  providing  for  the  custiidy 
of  certain  moneys  paid  in  pursuance  of  the  Standing  Orders  of 
either  House  of  Parliament  by  sabscribers  to  works  or  under- 
takings to  be  efiected  under  the  authority  of  Parliament,"  or  of  any 
Act  amending  the  same,  or  money  in  Court  paid  in  to  the  Ap^al 
Deposit  Account,  shall  not  be  placed  on  deposit.  ' 

37.  Except  in  the  case  of  money  poid  into  Court  to  the  credit  of 
a  cause,  or  matter,  to  the  credit  of  whi(5h  money  on  deposit  ^tall 
be  standing  at  the  timeof  ^nch  payment,  a  sum  of  money  less  than 
£3  shall  not  be  placed  dn  deposit,  nor  shall  a  sum  of  money  less 
than  £3  remain  on  d^>08it.   ' 

88.  A  som  of  money  in  Court  less  tdum  £100  shall  not  be 
inyested  in  porsuanoe  of  an  Order  made  after  the  conunencement 
of  these  Bnles,  unless  such  Order  diall  direct  the  investment 
to  be  made  notwithstanding  that  the  sum  shall  not  amount'  to 
£100. 

This  Bule  shall  extend  to  the  investmept  of  dividends  accruing 
on  securities  in  Court,  which,  by  an  Order,  have  been,  or  may  be, 
directed  to  be  invested,  and  such  dividends,  when  amounting  to 
less  than  £100  half-yearly,  are  (subject  to  Eule  37)  to  be  placed 
on  deposit  until  by  accumulation  they  amount  to  a  sum  not  less 
than  £100,  when  such  sum  shall,  upon  a  request  in  writing  by  or 
on  behalf  of  any  person  claiming  to  be  entitled  thereto  or  interested 
therein,  be  withdrawn  from  deposit  and  invested  as  directed  by 
such  Order. 


Withdrawal 
of  raonry  on 
d('})os!t. 


39.  When  an  Order  containing  directions  dealing  with  money  on 
deposit,  or  with  money  which  after  the  date  of  the  Order  has 
been  placed  and  still  remains  on  deposit,  is  brought  to  the 
Chancery  Pay  Office  to  have  such  directions  acted  on,  such  money, 
or  so  much  thereof  as  n^^y  be  sufficient  to  meet  the  requirements 
of  the  Order,  may,  on  a  request  in  writing  signed  by  a  person 
claiming  to  be  entitled  thereto  or  interested  therein,  or  by  a  solicitor 
acting  on  his  behalf,  be  withdrawn  from  deposit  and  applied  as 
directed  by  the  Order,  subject^  as  to  investment  of  money,  to  the 
last  preceding  Bule. 
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40.  Bale  11  of  the  Ist  of  the  said  Consolidated  Orders  is  hereby       1672 
abrogated :   Proyided  that  the  dividends  accruing  on  securities 
purchased  as  mentioned  in  such  Bule,  previously  to  the  com-  in  under 
•mencement  of  these  Rules,  may  (subject  to  Bule  38)  be  invested  o.  52,  may 
in  like  manner  as  if  the  said  Bule  11  had  not  been  abrogated.        ^  reqaertf 

Andy  for  the  said  Bule  11  so  abrogated,  the  following  Bule 
ehall  be  substituted : — 

Any  money,  amounting  to  or  exceeding  £100,  paid  into  the 
Bank  pursuant  to  the  Statute  36th  George  3rd,  o.  52,  s.  32, 
shall,  upon  a  written  request  of  the  person  so  paying  it  in,  or  his 
solicitor,  or  upon  a  written  request  made  by  or  on  behalf  of  any 
person  claiming  to  be  entitled  thereto  or  interested  therein,  be 
invested  by  the  Paymaster  General,  without  any  Order  for  that 
purpose,  in  Consolidated  £3  per  Centum  Annuities,  and  the  divi-^ 
dends  on  such  annuities,  and  all  accumulations  thereon,  shall 
(subject  to  Bule  88)  be  invested  in  like  manner,  without  any 
Order  for  t  hat  purpose,  and  if  such  money  shall  have  been  placed 
on  deposit  before  such  request  shall  be  left  at  the  Chancery 
Pay  Office,  the  money  and  any  interest  thereon  shall,  upon  a  like 
request,  be  withdrawn  from  deposit,  and  invested  as  before 
mentioned. 

41.  In  all  cases,  upon  a  request  in  writing  by  a  solicitor  acting  investing 
on  behalf  of  any  person  claiming  to  be  entitled  to  or  interested  in  de^)8U  dL^'* 
money  or  securities  in  Court,  that  no  more  dividends  or  interest  ^'^Jj^^®*^  ®° 
accruing  on  any  particular  securities,  or  on  any  specified  sum  of 

money  on  deposit,  may  be  placed  on  deposit,  or  invested,  being  at 
•iXBj  time  left  at  the  Chancery  Pay  Office,  the  Paymaster  General 
shall  be  at  liberty  to  cease  to  place  on  deposit,  or  invest,  any  more 
•dividends  or  interest  accruing  on  such  securities  or  on  such  specified 
sum,  until  he  has  had  notice  that  the  Court  has  made  some  order 
in  that  behalf. 

42.  Interest  upon  money  placed  on  deposit  shall  not  be  com-  Limit  of 
puted  on  a  fraction  of  one  pound.  amount  on 

*  which  mt^refct 

is  to  be  computed. 

43.  Interest  shall  accrue  by  calendar  months,  and  shall  not  be  Time  at  which 
<H)mputed  for  a  broken  period  of  a  calendar  month,  and  shall  begin  ^t^n" 
on,  and  be  computed  for,  the  first  day  of  the  calendar  month  next  "^^  ^^^* 

Vol.  Vli.  E  1 
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1872  sltet  the  mcmey  shall  be  placed  on  deposit,  and  when  mterart  8haU 
acicme  under  this  rule  such  interest  shall  be  computed  up  to,  and 
inclusive  of,  and  shall  cease  on,  the  last  day  of  the  calendar  montl^ 
which  shall  next  precede  the  day  on  which  the  money  in  respect, 
of  which  it  shall  accrue,  shall  be  withdrawn  from  deposit. 

Timealwhkh  44.  Intereafc  due  on  the  Slst  of  March  and  the  3(Hh  of  September 
be  credited,  m  every  year,  on  money  then  on  depoedt,  shall  be  credited  by,  th& 
Paymaster  G^eml  to  ihe  diuse  or  matt^  to  the  caredit  of  wliieb 
auoh  money  is  standing,  on  or  before  tlio  20th  day  of  the  f<^wing 
month;  and  when  money  on  deposit,  or  any  part  thereof  shall  be 
withdrawn  from  deposit  (except  as  to  money  withdrawn  during; 
the  months  of  April  and  October)  the  interest  accrued,  but  noi 
cmdited,  on  the  mon^  withdrawn  shall  be  credited,  at  the  time  of 
withdrawal>  to  the  cause  or  matter  to  the  credit  of  which  the  mcmey 
shall  be  standing  at  the  time  it  shall  be  withdrawn^ 

Bole  as  to  45.  When  money  on  deposit  standing  to  the  credit  of  a  cause 

t^ted^as       er  matter  consists  of  sums  which  have  been  placed  on  deposit  at 
So^^^^t    ^fi®'®^*  times,  and  an  Order  is  made  for  dealing  with  the  money 
for  the  pur-  ,  standing  to  the  credit  of  such  cause  or  matter,  and  part  of  such 
ki^g  interest  money  has  to  be  withdrawn  from  deposit  for  the  purpoee  of  exe- 
cuting such  Order,  the  part  or  parts  of  such  money  last  placed  and 
remidning  on  deposit  at  the  time  of  cruch  withdrawal,  shall,  for  the 
purpose  of  computing  interest,  be  treated  as  so  withdrawn,  imlosa 
t]be  order  shall  otherwise  direct 

Placing  of  46.  Until  a  direction  in  an  Order  dealing  with  interest  on  money 

Sposit.  on  deposit,  credited  to  a  cause  or  matter  as  due  on  either  of  the 

days  mentioned  in  Rule  44  has  been  brought  under  the  Paymaster 
General's  notice,  such  interest  shall  (subject  to  Rule  37)  be  placed 
on  deposit,  and  shall  be  treated  as  placed  on  deposit  on  the  day  on 
which  it  shall  be  due. 

AppUcation  47«  Wh^i  an  Order  directs  money  in  Oow^  to  be  invested,  and 
money  on  ^  subsequently  to  the  date  of  such  Order  the  money  shall  have  been 
^12^  to  be  ji^^Bucei  on  deposit,  interest  accruing  in  respect  of  such  money  may 
invested.  ^^  applied  in  the  same  manner  as  the  dividends  arising  from  such 
investment  are  directed  to  be  applied. 
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48.  When  money  on  deposit  is  by  an  Order  directed  to  be  dealt        W% 


withy  such  money  shall  be  withdrawn  from  deposit  as  soon  as  may  ^ ,  ..   « 
be  after  a  request  in  writing  for  such  withdrawal  has  been  left  at  time  for 
the  Chancery  Pay  Office,  but  such  withdrawal  shall  not  be  deferred  ^"^^^t. 
beyond  a  week  after  the  leaving  of  such  request 

40.  The  Paymaster  General  sh^ll  from  time  to  time,  but  toot  Trairofer  of 
•oftener  than  once  a  treek,  place  in  the  hands  of  the  Commissioners  to^o^mis- 
fer  the  Redaction  of  ihe  National  Debt,  any  ^cess  of  the  common  r^®"^^  ^f 
and  general  cash  of  the  suitors  of  the  Court  beyond  the  amount  ^tional 
wfaioh  in  his  opinion  is  required  for  the  purpose  of  xhaking  current 
payments,  and  for  that  purpose  tiie  Paymaster  Greneral  shall  send 
to  the  Bank  a  dn'ection  to  write  off  from  the  Chancery  Pay  Office 
Account,  and  to  place  to  &e  credit  of  the  account  of  the  said  CJom-* 
missioners  on  behalf  of  the  Court  of  Chancery,  the  amoimt  of  cash 
epecified  in  such  direction,  and  shall  send  to  the  said  Commissioners 
a  notification  thereof. 

50»  When  the  Paymaster  Greneral  shall  re<pure^  fca  the  purpose  Bepayment 
of  making  current  payments,  any  money  placed  in  the  hands  of  the  si^nera  for 
eiid  OommissioBers,  he  shall  send  to  them  a  request  in-  writing  ^^^^^  ^ 
to  pay  the  sum  of  money  ^>ecified  in  such  request,  and  the  said  ^^t. 
Commmtoners  shall,  within  one  week  aflter  the  receipt  by  them  of 
sudi  request,  cause  the  Bank  to  plaoe  to  the  credit  of  the  Chancery 
Pay  OfiSoe  account  the  sum  specified  in  such  request 

51.  The  said  Commissioners  shall,  as  soon  as  may  be  after  the  Crediting  of 
6th  of  April  and  6th  of  October  in  every  year,  credit  the  account  comww- 
to  be  kepi  by  them,  of  moneys  placed  in  their  hands  by  the  Pay-  ■*®'^®"- 
master  Greneral  on  behalf  of  the  Court  of  Chancery,  with  such  sum 

as.  the  Paymaster  General  shall  certify  to  be  the  amount  of  the 
interest  which  has  accrued  during  the  six  calendar  months  preceding 
the  1st  of  April  and  the  1st  of  October  respectively  on  money  qu 
deposit,  and  shall  cause  the  amount  of  Income  Tax  chargeable  on 
such  interest  to  be  paid  over  to  the  Beceiver  General  of  Inland 
Revenue. 

52.  When  Government  securities  in  Court  (consisting  of  Con-  Conyerrion  of 
solidated  £8  per  Centum  Annuities,  or  Eeduced  £3  per  Centum  g©^^^* 
Annuities,  or  New  £3  per  Centum  Annuities),  are  by  an  Order 
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1S72  .directed  to  be  ^onyerted  into  cash^  a  Begistrar  of  the  Conrt^  or  a 
piaster  or  Begjstrar  in  Lunacy,  shall  issue  a  certificate  for  the 
.transfer  of  such  securities  to  the  Commissioners  for  the  Beductiob 

I  of  the  National  Debt  on  behalf  of  the  Court  of  Chancery,  and  the 
Paymaster  General,  upon  reoeiving;  such  certificate^  shall  send  to 

'  the  said  Oommissioners  a  notification  that  such  transfer  will  take 

.  plaoe,  with  a  request  that  the  amount  of  cash  which  is  the  value 

.  of  Boch  securities,  according  to^the  average  price  thereof  on  tJie 
day  of  transfer,  or  (if  there  should  happen  to  be  no  average  price 

r  (m  that  day)  on  the  next  foUowing  day  on  which  there  shall  be  an 

.  average  price  thereof,  may  be  placed  to  the  account  to  b  e  kept  by 
the  said  Oommissioners  of  money  placed  fn  their  hands  by  tiie 

,  Paymaster  General,  such  value  to  be  determined  by  the  said  Com- 
missioners in  the  manner  provided  by  the  next  following  Btile. 
And  the  Paymaster  General,  upon  receiving  a  certificate  from  ^e 

.  sidd  Commispioners  that  .the  amounjt  of  cash  which  is  the  value  of 

.  ,  r        .«iioh  securities,  de^cmined  as  a{br(3said^  has  been  jplacc^  to  the 

acocHint  ol  money  due  from.jthem  tp  him,  shall  credit  the  account 

I  m  the  boolfiS  at  the  Ohanpery  P^y  Office  upon  which  such  secu  ritiea 
were  0tai)diiig  at  the  tinote  of  the  transfer,  with  such  cash ;  and 

"  when  such  <mk  shall  ,be  directed  by  the  Order  to  be  placed  on 
. .  idepoait^  itahaU  be  deemecl  ifi  ha.ye  been  placed  on  deposit,  without 

.^.areqaert  for  that  puipose,  iQa.the  day. on  which  the  securities  in 
respect  of  which  it  shall  be  due  from  the  said  Commissioners  were 
ictiaMfaiicedtotl^iKD.  ^  ...      .  .^ 

ABoertainin^..  .  53.  The^value  of  Government  securities  of  the  descriptian^ 
Goreniraeiitf  r  meutipaed  in  the  last  preceding  fiule  shall,  tor  tiie'  puf*poses  of 
■®^'^***^  J I  jtbesMd  Act.  and  of  thase  Bules,  or  o^  an  Ord^r  when  equivalent 
I  fmqxmfs  are  to  be  dealt  with,  be  ascertained  according  to  'ihe 
. .  aTe;cage.  pripp  of  the  securities  appearing  tn  the  account  trans- 
;. .  jaittedto  the  Comptroller  General  of  the  said  tJommissioners  by 
.  r  the  casbiezs  of  th^  Bank,  a  copy  wherebt  sliali  be  i^ht  idaily  by  the 
f;  .Bank  to  the  Chancery  Pay 'office^'"'    ■""    ''''-'-'•  - 

List  of  ^^  ,54.  As  soon  as  conyenientTy  teay  b^v£lite^'tl)fef^fi>i^  ofOetcrber, 
ftTndi  tote  . ;  1873,  and  after  the  saime  day  k  every^ucceeding  tbSrd^yeai^ttlist 
Sail^      shall  be  prepared  by  the  "PAyinadter  Gteriei*^'  Hk^  Sled  m  the 

exhibited. 
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I^^r^  Office^  l^n^  a  copj  thereof  shall  be  inserted  in  the  London  1872 
BaaseUe,  and  exhibited  in  ihe  several  offices  of  the  Court,  of  the  *'*^^ 
titles  of  the  causes  and  matters  in  the  books  at  the  Chancery  Pay 
Offioe  (other  than  the  causes  or  matters  referred  to  in  the  next  fol- 
Iqwing  rule),  whereon  money,  or  securities,  may  be  standing  and 
which  causes  and  matters  have  not  been  dealt  -with  by  the  Aecoun- 
tapt  General  or  by  the  Paymaster  General  (otherwise  than  by  the 
„  epntinuouB  investment  or  placing  on  deposit  of  dividends),  during 
tt^e  fifteen  years  immediately  preceding  such  first  of  October,  and 
21Q  information  shall  be  given  by  the  Paymaster  General  respect- 
,  ing  the  funds  standing  to  the  credit  of  a  cause  Or  matter  contained 
in  any  such  list  until  he  has  been  furnished  with  a  statement  in 
writing  by  a  solicitor  requiting  such  informatioh,  of  the  name  of 
.  ^p  person  on  whose  behalf  he  applies,  and  that,  in  such  solicitor's 
qpiiuoxi,  the  applicant  is  beneficially  interested  in  sueh  ftmds. 

,,  f4  55.  As  soon  a^  conveniently  may  be' after  the  fiiftit  of  OotcAer,Tranflfer  of 
.  Ij873,  and  the  same  day  in  each  succeediiig  year,  the  Paymaster-  S^Natioxua  ** 
^<eneral  shall  carry  over,  to  an  account  in  the  books  at  the  2^^^™" 
.  Chancery  Pay  Office,  entitled  **  Account  of  Suitiors*  Badances  under 
^£^/'  the  money  and  securities  standing  in  ^dh^bo^hs  to  the  credit 
j^  the  causes  or  matters  where  the  money  and  sectiritles  shall  not 
tpgether  amount  to  £5,  and  on  which  the  money  ot"  securitdefl  shall 
,Apt  have  been  dealt  with  during  the  ptecedii^^  twelve  calendar 
months.  :   ^  .   ,      . 

The  Bank,  upon  an  Order  of  the  Lord  Cb«Lnle6llop,  and  wiikbut 
£.]l^:(ibeqi^  oC,  t^e^Payo^aster  General  as  to  money,  but  on  a  certifi- 
y  <|ftte  of  A  Begistrar  of  the.Opurt,  countersignecf  by  the  Paymaster 
r  p^p^ral^  as  to,  Govecnment  securities,  shall  transfer  to  the  account 
,  ,fc^f  the  C!<wini!38i<me|:8  for  the  Reduction  of  the  National  Debt  such 
^  lajmouqtff.  of  mouey  tpd  Government  securities  as '  may  appettr  by  a 
9,joe];tj|u»t^  of  thefPaymf^r  (a  duplicate  whereof  ih'alf  be 

.f^|l^)  to  [haTj^^  \>i^  so  43arried  over,  and  thfe  said^Gbnlmidsioi&ers 
shall  apply  all  money  transferred  to 'them  iti  *ptir6Uance  of  %is 
Bole  in  the  same  manner  as  if  sucli  money  werb  a  surplus  of  annual 

it*Y«©o^  ^tMM^-pe«roiRg'^fWW^^-^^  ?^^^  be  without 

:  ^ipiejf«ii^;49lj1^^  .i4g^  to  whom  sucfi  money  or 

-i:iaec»rHiW  ipfff  li?^^i!^ene<il  t(x  l?e.  paid  qx  transferred,  to  apply  fo  the      • 
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Certain 
aeoounts 


therefh)^. 


Treasury  for,  and  to  obtain  payment  or  transfer  thereof,  together 
with  any  dividends  that  shall  have  accrued  on  such  securities. 

^6.  The  provisions  of  the  last  preceding  Bule  are  not  to  extend  to 
the  causea  or  matb&rs  tQ  the  credit  of:  which  t^ore  is  iponey  for 
which  a  cheque  has  been  signed  by  the  Accountant  General,  or 
may  have  been  signed  by  the  Paymaster;  General,  although  such 
cheque  may  not  have  been  delivered  out. 

statntoiy  57.  When  evidence  is  required  by  the  Paymaster  General  for 

subatSited  carrying  into  effect  a  direction  in  an  Order,  or  otherwise,  statutory 
for  affidavits,  deolaratious  under  the  Act  of  fiifth  and  sixth  Wtttiam  the  Fcmrth, 
chapter  sixty-two,  may,  upleps  the  Ord^  shall  otherwise  direct,  be 
received  and  acted  on  instead  of  affidavits,  and  such  statutory 
declarations  shall  be  filed  in  the  Beport  Office  when  the  Paymaster 
General  shall  consider  it  necessary. 


Solioiton  to 
inaert  their 
names  and 
nddreflses  on 
documents 
left  in  the 
Paymaster 
General's 
Office. 

Title  of 
accounts  not 
to  exceed 
limited  num- 
ber of  words. 


58w  Every  Order  or  request  thi^t  may  be  left  at  the  Chaaceiy 
Pay  Office,  and  every  statutory  declaration  or  other  document 
required  to  be  retained  there  for  the  jMurposeof  carrying  into  effect 
an  order,  shall  have  legibly  written  therepn  the  name  and  address 
of  a  solicitor. 

59.  The  length  of  the  title  of  any  account  hereafter  directed  or 
requested  to  be  raised  in  the  boohs  at  the  Chancery  Pay  Office  is 
not  to  exceed  thirty-six  words,  exclusive  of  the  reference  to  the 
Becord,  as  defined  in  Rule  2,  and  four  figures  in  such  title  are  to 
be  reckoned  as  one  word ;  but  this  Bule  shall  not  apply  to  any 
account  which  has  been  directed  to  be  raised  by  an  Order  made 
before  the  commencement  of  these  Rules. 


60.  All  documents  by  these  Eviles  directed  to  be  filed  shall  be 
n  the  Report  Office 
be  made  and  kept  there. 


Documenrts 

Report  Office.  ^^^^  in  the  Report  Office  of  the  Court,  and  an  index  thereof  shall 


S^LBOBNE,  C^ 

We  certify  that  these  Rules  are  made  with  the  concurrence  of 
the  Commissioners  of  Her  Majesty's  Treasury. 

R.  LowK. 

W.  H.  Gladstone. 
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CHANCERY  FUNDS  ORDERS,  1872.  ,372 


ORDERS    OF    COURT, 

UNDER 

THE  COURT  OF  CHANCERY  (FUNDS)  ACT,  1872, 
35  &  36  TI6T.  c.  44. 
The  2^rd  datf  ^  December^  1872. 


The  BmHT  Hoitourable  Rocndell  B abon  Selsornb,  Lord  High 
Chancellor  of  Great  Britain,  by  and  with  the  adrice  and  asstet- 
ance  of  the  Right  Honourable  Johk  Lord  Romilly,  Master 
of  the  Bdls,  the  RiGriT  HoNt>URABLifi  the  Lord  Justice  Sir 
William:  Milbourne  James,  the  Right  Honourable  the  Lord 
Justice  Sir  Gteorge  Hellish,  the  Honourable  the  Vice^Chan- 
CELLOB  Sir  Richard  Malins,  the  Honourable  the  Vice-chan- 
cellor Sib  James  Bacon,  and  the  Honourable  the  Yice-Chan- 
CELLOR  Sir  John  Wickens,  doth  hereby,  in  pursuance  of  the 
powers  contained  in  **  The  Court  of  Chancery  (Funds)  Act,  1872," 
and  of  all  other  powers  and  authorities  enabling  him  in  that 
behalf.  Order  and  direct  in  manner  following : — 

1.  These  Orders  shall  come  into  operation  on  the  7th  day  of  Oommenoc- 
January,  1873;  and  may  be  cited  as  the  "  Chancery  Funds  Orders,  Or^ieis. 
1872," 

2.  In  these  Orders,  and  in  Orders  as  herein  defined  terms  shall  interpretation 
have  the  same  meaning  as  the  same  terms  in  the  Court  of  Chan-  ^^*®"^' 
eery  (Funds)  Act,  1872,  and  as  prescribed  by  the  Chancery  Funds 

Rules,   1872,  and  the  term   "Court"  shall  mean  the  Court  of 
Chancery,  and  liiclude  a  Judge  thereof,  whether  sitting  in  Court 
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or  at  Chambers ;  and  the  term  ^*  Order  **  shall  mean  an  Order  of 
the  Court  of  Chancery  hereafter  to  be  made,  and  shall  include  a 
decree ;  and  the  term  **  cause  or  matter  "  shall,  in  these  Orders, 
include  a  separate  account  in  a  cause  or  matter,  and  a  matter 
intituled  merely  as  an  account ;  and  words  importing  the  singular 
number  shall  include  the  plural  number,  and  words  importing 
the  plural  number  shall  include  the  singular  number ;  and  words 
importing  the  masculine  gender  shall  include  females. 

Abrogation  of      3*  Eules  14, 15,  and  16,  of  the  first  of  the  Consolidated  Orders 
in  ChSn^r  ^f  ^^®  Co^  ^d  '^^^^  5  of  the  fifth  of  the  same  Orders,  are  hereby 
abrogated. 

4.  The  person  making  a  transfer,  payment,  or  deposit  upon 
request  to  the  credit  of  a  cause  or  matter,  as  provided  by  the  10th 
of  the  Chancery  Funds  Bules,  1872,  shall  forthwith  give  notioe 
thereof  to  the  solicitors  on  the  record  for  the  parties  to  the  cause, 
or,  in  case  of  a  matter,  to  the  persons  interested,  if  known,  or  to 
their  solicitors,  if  any,  stating  in  such  notice  what  the  money  or 
securities  comprised  in  such  transfer,  payment,  or  deposit  represent, 
and  for  what  purpose  such  transfer,  payment,  or  deposit  has  been 
made ;  and  such  notice  may  be  sent  by  post. 

Restriction  5.  The  Kegistrars  of  the  Court  shall  not,  without  a  special 

oertmcatS      direction  of  a  Judge,  be  required  to  issue  certificates  for  the  sale, 
HonT^  ^^^'   transfer,  or  delivery  of  securities  in  Court  during  any  vacation  in 
their  oflSce. 


Notice  of 
payment, 
transfer,  or 
deposit  on 
rtKjuest. 


Applications 
at  Chambers. 


Petilions ' 

respecting 

money  or 

securities 

on  list  of 

undealt-with 

funds. 


6.  Applications  under  the  Court  of  <>hancery  (Funds)  Act,  1872, 
for  the  conversion  into  cash  of  Government  securities  in  Court  of 
any  of  the  three  descriptions  mentioned  in  the  28th  of  the  Chan- 
cery Funds  Kules,  1872,  and  for  placing  c«tsh  on  deposit,  or  for 
dealing  with  interest  on  money  on  deposit,  may  be  made  to  the 
Master  of  the  Eolls  and  the  Yice-Chancellors  respectively,  while 
sitting  at  Chambers. 

7.  When  a  cause  or  matter  has  been  inserted  in  the  list  men- 
tioned in  Rule  54  of  the  Chancery  Funds  Bules,  1872,  the  fact 
shall  bel  stated  in  any  petition  to  the  Court  affecting  money  or 
securities  on  the  credit  of  such  cause  or  matter. 
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8.  Applications  under  the  Copyhold  Acta  respecting  anjr  sequri*       1872 
ties  or  money  in  CJourt,  shall  be  made  by  sumn^ona  at  the  Chanjibera  ^    ,T^ 

'  ^  '    "AppllCAtlOZlS 

either  of  the  Master  of  the  Bolls  or  of  oQe  of  the  Vice-Chancellprs;  under  Copy- 
but  notice  of  any  such  application  is  not  to  be  giyen  to  the  C!op7*  icTbe  made  at 
hold  Commissionen^  except  when  the  Judge  m^y  bo  direct;  ^jQ^i Chambers, 
this  Order  shall  be  deemed  an  additional  article  to.  the  35th  pf  the . 
Consolidated  Orders^  Bule  1. 

9.  Tbe  Cleric  of  Becords  and.  Writa  shall  not  xeeeive  into  their  Cettam 
custody  effects  of  the.  suitom  cousisiing  of  jewels  or  plat&»  or  other  Monties  not 
articles  of  a  like  nature^  or  negotiable  securities.  .    b^^l^  of^ 

Records  and 
*•    Writs. 

10.  No  Order  in  a  cause  eihall  be  passed  or  entered,  and  no  cer-  Proceedlngg 
tiflcate  in  a  cause  of  a  Chief  Clerk  of  a  Judge  of  the  Courts  or  of  ^Qts^n 

a  Taxing  Master  of  the  Court,  shall  be  signed  or  filed,  and  no  ^^e^^^t^ 

petition  in  a  cause  shall  be  answered,  and  no  summons  in  a  cause  reference  to 

shall  be  issued,  and  no  affidavit  made  in  a  cause  shall  be  filed^ 

untQ  the  same  respectively  be  either  marked  with  the  reference  to 

the  record,  as  prescribed  by  the  Ist  of  the  Consolidated  Orders, 

Bule  48,  or  be  inscribed  with  a  note  indicating  that  the  cause  was 

commenced  prior  to  2nd  November,  1852,  and  the  correctness  of 

such  reference  may^be  required  to  be  authenticated  by  the  official 

seal  of  the  Clerks  of  Becords  and  Writs  being  impressed  on  every 

such  documenL 

11.  Solicitors  shall  be  entitled  to  charge  and  be  allowed  the  same  Solicitoi&'fees. 
,  fees  on  proceedings  under  these  Orders,  and  under  the  Chancery 
Funds  Bules,  1872,  as  they  are,  by  the  Orders  and  practice  of  the 
Court,  entitled  to  charge  and  be  allowed  in  respect  to  proceedings 
of  a  similar  or  analogous  description. 

Selborne,  C. 

bomilly,  m.b. 

William  Milbourne  James,  L  J. 

GfiOBQfi  MeIiUSH,  L.J. 

BicsABD  Mauks,  V.C. 
James  Baxxj/n,  V.C 
John  Wiokens,  V.C. 

Vol.  VIL  F    ^  1 
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1872        GENERAL  ORDERS  IN  LUNACY, 

TJSDVR 

THE  COURT  OP  CHANCEET  (FUNDS)  ACT,  1872, 

THE  LUNACY  REGULATION  ACT,  1853, 

AND  THE  LUNACY  REGtULATION  ACT,  1862, 

The  2Zrd  day  qf  December^  1872. 


I,   ThK  BiQHT  HONOUBiiBLE  BOUHDSLL  BiBON  SELBOBIfE^  XiOrd 

High  Obaaoellor  of  Great  Britaia^  intrastod  by  yirtae  of  Hear 
Majesty  the  Qoeen's  Siga  Matmal  with  the  care  and  commitment 
of  the  custody  of  the  persons  and  estates  of  persons  fomid  idiot, 
lunatic,  or  of  unsound  mind,  do,  with  the  adyice  and  assistance  of 
the  Eight  Honourable  the  Lord  Justigb  Sib  Williak  Mil- 
bourne  James,  and  the  Right  Honoubabls  the  Lord  Jubtioe 
Sir  George  Mellish,  the  Lords  Justices  of  the  Court  of  Appeal 
in  Chancery,  being  also  intrusted  as  aforesaid,  and  by  virtue  and 
in  exercise  of  the  powers  or  authorities  in  this  behalf  vested  in  me 
by  the  Lunacy  Regulation  Acts,  1853  and  1862,  and  the  Court  of 
Chancery  (Funds)  Act,  1872,  and  of  every  other  power  or  authority 
in  anywise  enabling  me  in  this  behalf,  Order  as  follows : — 

1.  These  Orders  shall  come  into  operation  on  the  7th  day  of 
January,  1873,  and  they  may  be  cited  as  the  "Chancery  Funds 
Lunacy  Orders,  1872." 

2.  Terms,  words,  and  expressions  in  these  Orders  shall  be  read 
and  construed  according  to  the  interpretation  thereof  contained  in 
the  2nd  section  of  the  Lunacy  Regulation  Act,  1853,  and  the 
Court  of  Chancery  (Funds)  Act,  1872,  and  the  3rd  provision 
of  the  General  Orders  of  the  7th  November,  1853 ;    and  the 
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word  ''  Court "  shall  mean  the  Court  of  Chancery ;  and  the  word       1872 
**  Older  "  shall  include  a  report  of  a  Master  in  Lunacy  confirmed 
by  fiat. 

3.  The  49th,  50th,  and  Slst  of  the  General  Orders  in  Lunacy  of 
7th  Noyember,  1853,  shall  foe,  and  they  are  hereby  abrogated. 

4.  An  Order  or  certificate  of  the  Masters  containing  directions 
for  payment  into  or  deposit  in  the  Bank  of  England,  with  the 
privity  of  the  Accountant  General  of  the  Court  of  Chancery,  to 
the  credit  of  the  matter  of  a  lunatic,  of  money,  securities,  or 
other  effects,  or  for  the  transfer  into  the  name  and  with  the 
privity  of  the  Accountant  General  in  trust  in  the  matter  of  a 
lunatic  of  stock  or  securities,  and  specifying  the  account,  if  any, 
to  which  the  money,  stock,  securities,  or  other  effects  is  or  are 
to  be  placed,  and  which  directions  shall  not  at  the  coming  into 
operation  of  these  Orders  have  been  acted  upon,  shall  be  read  and 
construed  as  if  they  directed  such  money,  stock,  securities,  and 
other  effects  respectively  to  be  paid  and  transferred  into,  and 
deposited  id,  Court  to  the  credit  of  the  matter  of  such  lunatic  and 
aecour.t,  if  any,  respectively. 

5.  After  the  coming  into  operation  of  these  orders,  an  order 
and  any  certificate  of  the  Masters  for  the  purpose  of  a  payment 
or  transfer  into  or  deposit  in  Court  of  money,  stock,  securities,  or 
oliier  e&cts  shall  direct  such  payment  or  transfer  to  be  made 
into,  and  depoedt  to  be  made  in  Court,  to  the  credit  of  the  matter 
of  the  lunatiOy  to  the  accounti  if  any,  to  which  it  is  intende<l 
that  such  money,  stook,  securities,  or  other  effects  should  be 
placed. 

6.  Aft^  the  coming  into  operation  of  these  Orders  no  decla- 
ration of  trust  with  resi)ect  to  stock  or  securities  transferred  into 
Court  to  the  credit  of  the  matter  of  a  lunatic  shall  be  required  to 
be  made. 

Sjslborne,  C. 
W«  M.  James»  L J. 
George  Mjcllish,  L.  J. 
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NOTE  AS  TO  THE  REFERENCE  TO  RECORD  NOW  PRINTED 
WITH  THE  TITLE  OF  EACH  CAUSE. 


Thb  Eefeience  to  Becord,  which  is  noted  on  the  bill,  giyee  the  year  of 
filing,  the  initial  letter  of  the  surname  of  first  Plaint^  and  the  oon- 
secntiye  nmnber  of  the  bills  of  that  year  and  letter,  and  leads  to  the  file 
of  pleadings  in  the  Becord  and  Writ  Clerk's  Office. 

The  year,  letter,  and  nmnber,  also  lead  to  the  entry  of  the  cause  in 
the  Cause  Books.  The  Cause  Books  commence  in  the  year  1842.  As  to 
causes  commenced  before  the  2nd  of  November,  1852,  they  contain  the 
dates  of  pleadings  and  formal  proceedings.  AlS  to  subs^uent  causes 
they  contain,  in  addition  to  these  particulars,  the  dates  of  all  decrees, 
orders,  reports,  and  certificates  made  since  the  80th  of  Noyember,  1855. 
In  these  books  there  is  entered  against  every  decree  or  order  a  reference 
to  the  volume  and  foHo  of  the  Begistrar's  Books  for  the  year,  where  the 
decree  or  order  will  be  found  in  eoctenao. 

No  reference  is  written  against  reports  or  certificates,  but  the  dates, 
extracted  from  the  Cause  Book,  lead  to  the  corresponding  entries  in  the 
Volumes  of  Beports  and  Certificates,  and  the  Index  thereto. 

The  Cause  Books  are  kept  in  the  Becord  and  Writ  Clerk's  Office. 

The  Begistrar's  Books  and  the  Index  thereto,  and  the  Beports  and 
Certificates  and  the  Index  thereto  called  the  Calendar  of  Beports,  are 
kept  in  the  Beport  Office,'  a  branch  of  the  Becord  and  Writ  Clerk's  Office 
under  the  same  roof. 

For  the  time  of  commencement  of  year  in  the  ''  Begistrar's  Books,"  see 
1  Seton,  pp.  2,  3.  

When  the  Beference  to  Becord  is  not  known,  it  may  be  found  by 
searching  for  the  necessary  period  the  Index  to  Cause  Books  kept  in  the 
Becord  and  Writ  Clerk's  Office. 


In  searching  for  decrees,  orders,  reports,  and  certificates  made  in 
causes  commenced  before  the  2nd  of  November,  1852,  or  made  in  sub- 
sequent causes  before  the  30th  of  November,  1855,  or  made  in  matters, 
the  old  method  must  still  be  followed,  viz. : 

If  a  decree  or  order  is  required,  search  in  the  Beport  Office  the  Index 
to  the  Begistrar's  Books ;  if  a  report  or  certificate,  search  in  the  same 
office  the  Calendar  of  Beports.  The  Index  to  the  Begistrar's  Books 
gives  the  reference  to  the  Begistrar's  Books,  and  the  Calendar  of  Beports 
the  reference  to  the  Volumes  of  Beports  and  Certificates. 


Affidavits  are  filed  in  the  Becord  and  Writ  Clerk's  Office,  where  the 
Index  thereto  may  be  searched. 

Petitions  are  filed  in  the  Beport  Office,  where  the  Index  thereto  may 
be  searched. 
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€]^ancer|l  ^ptal  Cases 

{Including  Bankruptcy  and  Lunacy  Cases) 
BEF(»IE 

THE  LORD  CHANCELLOR 

AKD  THE 

COURT  OF  APPEAL  IN  CHANCERY. 
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FARQUHAR  v.  HADDEN.  L.JJ. 

[1869    F.    30.]  ^^^ 

WHl-^jpectfie  Legacy — Bequest  of  Share  in  a  specific  pari  of  Partnership  Pro- 
perty — Exoneration. 

F,  and  L,  \irere  partners  entitled  in  equal  shares.  Part  of  the  assets  con- 
sisted of  leasehold  premises  vested  in  them  as  joint  tenants,  in  which  the 
husiness  was  carried  on.  F,,  hy  his  will,  bequeathed  to  L,  "all  my  share  of 
the  leasehold  premises  in  which  my  business  is  carried  on."  After  F,^s  death 
the  assets  of  the  partnership  proved  insufficient  to  pay  the  partnership  debts, 
though  L,  and  the  estate  of  F.  were  amply  solvent  L.  bought  the  share  of 
F.  in  the  leasehold  premises,  without  prejudice  to  his  rights  under  the 
bequest ;  and  a  certificate  having  been  made  in  a  suit  for  the  administration 
of  F,^$  estate,  shewing  that  it  was  solvent,  X.  presented  a  petition  to  have  it 
declared  that  the  effect  of  the  bequest  was  to  give  him  a  moiety  of  the  lease- 
hold, exonerated  out  of  F's  estate  from  the  partnership  debts,  and  for  the 
return  of  the  purchase-money  which  he  had  paid : — 

Held  (reversing  the  decision  of  Stuarty  V.G.),  that  the  bequest  only  gave 
such  interest  in  the  leasehold  as  F.  had,  namely,  a  right  to  a  moiety  subject 
to  payment  of  the  partnership  debts ;  and  that  as  the  partnership  debts  ex- 
hausted the  assets  the  bequest  failed. 

IHIS  was  an  appeal  by  the  children  of  the  testator,  T.  N. 

Farquhar,  from  an  order  made  by  Vice-Chancellor  Stuart  on  the 

petition  of  Joseph  Leech. 
Previously  to,  and  up  to,  the  death  of  the  testator,  he  and 
Vol.  VII.  B  1 
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L.  Jj.       Leech  carried  on  business  as  solicitors  in  partnership.     They  were 
1871        entitled  in  equal  shares.    Part  of  their  partnership  assets  consisted 
Farquhab    of  certain  leasehold  offices  in  Moorgate  Street,  the  legal  estate  in 
Haddin.     ^^^c^l  was  vested  in  them  as  joint  tenants. 
Farquhar  made  his  will,  dated  the  6th  of  October,  1863,  con- 
taining the  following  bequest:  "I  bequeath  all  my  share  of  the 
leasehold  premises  in  Moorgate  Street  and  in  Old  Palace  Yard,  or 
elsewhere,  in  which  my  business  is  carried  on,  and  all  my  share  of 
the  office  furniture,  books,  and  other  office  or  household  effects 
therein  respectively,  to  my  partner,  Joseph  Leech,  in  case  he  shall 
be  living  at  my  decease,  for  his  own  absolute  use  and  benefit."   He 
gave  pecimiary  legacies  to   his  children,  and  bequeathed    his 
residuary  estate  among  them. 

The  testator  died  in  July,  1866.  The  lease  of  the  premises  in 
Old  Palace  Yard  expired  shortly  after  his  decease,  and  no  question 
arose  as  to  them.  A  question,  however,  arose  soon  after  his  death 
as  to  the  operation  of  the  bequest  of  the  testator's  share  in  the 
Moorgate  Street  premises,  and  it  was  arranged  that  Leech  should 
purchase  a  moiety  of  those  premises  for  £4000,  and  a  moiety  of 
the  books,  furniture,  &c.,  for  £400,  without  predjudice  to  any 
question  as  to  his  rights  under  the  bequest ;  and  a  moiety  of  the 
leasehold  premises  likewise  was  accordingly  assigned  to  him  upon 
his  paying  £4400  to  an  account  which  had  been  opened  at  a  bank 
for  the  purpose  of  receiving  the  assets  of  the  firm. 

Owing  to  depreciation  in  the  leasehold  property  of  the  partner- 
ship, it  turned  out  that  the  assets  of  the  firm  were  insufficient  to 
satisfy  its  debts,  though  both  FarquJiar's  estate  and  the  surviving 
partner  were  amply  solvent  after  paying  whatever  might  be 
required  to  make  up  the  deficiency. 

This  suit  having  been  instituted  for  the  administration  of 
Farqnhar^B  estate,  and  a  certificate  having  been  made  stating  that 
no  creditor  had  proved,  Leech  presented  a  petition  stating  to  the 
above  effect,  except  that  it  did  not  shew  that  he  and  the  testator 
were  at  law  joint  tenants  of  the  leasehold,  and  praying  that  it 
might  be  declared  that  the  bequest  was  a  bequest  of  an  undivided 
moiety  of  the  leasehold  premises  and  other  particulars  comprised 
in  the  bequest,  without  regard  to  the  state  of  the  partnership 
assets  and  liabilities,  and  that  in  settling  accounts  between  the 
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testator's  estate  and  the  petitioner  he  was  entitled  to  have  credit 
given  him  for  the  dE4400. 

Vice-chancellor  Stuart  made  an  order  containing  a  declaration 
to  the  effect  prayed,  and  ordering  the  costs  of  the  petitioner  to  be 
paid  out  of  Farquhar*8  estate  (1). 


L.JJ. 

1871 


(1)  1871.  February  24. 
Sib  John  Stuart,  Y.C.  : — 

This  question  seems  to  me  to  be 
Teasonablj  clear,  if  it  is  considered  that 
it  is  a  question  that  arises  in  the  ad- 
ministration of  the  estate  of  one  partner 
vho  has  chosen  to  make  his  surviving 
partner  an  object  of  his  bounty.  Mr. 
Tarquhar,  by  his  will,  in  clear  and 
distinct  terms,  has  specifically  given  to 
Mr.  Leech  all  his  share  of  the  leasehold 
premises  in  Moorgate  Street,  in  which 
the  business  was  carried  on.  Here  the 
specific  matter  of  the  bequest  is  very 
-clearly  and  distinctly  stated.  The 
testator  and  Mr.  Leech  were  tenants  in 
•common  of  this  leasehold  property, 
each  entitled  to  an  undivided  moiety ; 
and  in  language  as  distinct,  I  think,  as 
any  language  could  well  be,  tliat  un- 
-divided  moiety  of  the  leasehold  pro- 
perty which  he  had  he  has  given  to  his 
partner. 

But  it  is  said  in  the  administration 
of  the  estate  of  the  testator,  not  in  the 
administration  of  the  afiairs  of  the 
partnership,  there  is  an  equity  as 
between  the  several  legatees  of  the 
testator  and  this  specific  legatee,  and 
that  I  am  to  consider  that  what  the 
testator  gave  is  not  what  he  has  de- 
scribed, but  that  what  he  gave  was 
•only  such  interest  in  that  leasehold 
property  as  he  might  have  after  the 
afiairs  of  the  partnership  were  wound 
up.  Now,  if  the  testator  had  said  so, 
of  ooune  this  specific  legatee  could  get 
no  more  than  that.  But  there  is  nothing 
in  the  will  to  shew  anything  of  the  kind. 
The  claim  is  a  claim  by  the  pecuniary 
and  residuary  legatees  of  the  testator  to 


get  part  of  what  was  specifically  given 
to  another  object  of  the  testator's 
bounty,  which  is  ridicubus,  because  a 
specific  legatee  is  entitled  to  the  specific 
legacy,  unless  the  estate  is  insolvent 
In  this  administration  suit  it  appears 
from  the  Chief  Clerk's  certiBcate  that 
there  is  no  insolvency,  yet^  in  adminis- 
tering his  estate,  I  am  called  on  to 
say,  in  the  case  of  a  testator  as  to  whose 
estate  no  creditor  has  come  in  to  make 
any  claim,  that  the  specific  legatee  shall 
be  disappointed. 

As  to  the  rights  of  the  creditors  of 
the  partnership,  that  is  entirely  another 
thing,  because  each  party  is  liable  to 
the  whole  extent  of  his  assets  to  make 
good  the  partnership  debts ;  and  it  can 
make  no  difierence  that  the  whole  of 
this  as  well  as  the  whole  of  Mr.  Leeches 
property  is  applicable  to  satisfy  the 
partnership  debts. 

I  had  some  doubt  whether  the  Court 
could  regularly  interfere  upon  this 
petition  of  a  specific  legatee  and  make 
such  a  declaration  or  give  such  a  direc- 
tion as  is  sought;  but  on  looking  at 
the  form  of  the  decree,  I  see  that  the 
decree  is  distinctly  that  the  whole  real 
and  personal  estate  of  the  testator 
should  be  administered;  and  in  that 
state  of  things,  although  the  accounts 
taken  are  only  accounts  of  the  property 
not  specifically  bequeathed,  there  being 
no  doubt  of  the  existence  of  this  specific 
property,  and  what  the  nature  of  the 
property  was,  and  the  extent  of  the 
testator's  interest  in  it,  I  think  the  case 
is  one  in  which  there  is  no  formal 
difficulty  in  mab'ng  the  declaratioUy 
though  not  exactly  in  the  form  in  which 
2  1 
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L.  jj.  Sir  Boundea  Palmer,  Q.C.,  Mr.  Oreene,  Q.C.,  and  Mr.  T.  Stevens^ 

1871        for  the  Appellants : — 
Fabquhab        The  bequest  passes  only  such  interest  as  the  testator  had  after 
liADDEK.     payment  of  the  partnership  debts :  Wesi  v.  Skijp  (1) ;  Taylor  v^ 
Fields  (2) ;  Bar  Jeer  v.  Ooodair  (3) ;  Button  v.  Morrison  (4) ;  Barh/^ 
V.  Barhy  (5).     The  partnership  being  insolvent,  this  interest  was 
nothing,  and  the  gift  fails. 

Mr.  Bickinson,  Q.C.,  and  Mr.  Baniel  Jones,  for  the  Eespondent  :— 
We  do  not  dispute  that  a  partner's  interest  in  a  partnership 
chattel  is  only  a  share  of  what  remains  of  it  when  the  partnership, 
debts  have  been  paid ;  but  no  case  goes  to  this,  that  a  partner 
may  not,  as  between  his  own  legatees,  treat  a  certain  partnership 
chattel  as  exempted  from  payment  of  debts.  Effect  ought,  if 
possible,  to  be  given  to  the  words  of  a  will,  and  it  may  be  given  to 
this  bequest  by  exonerating  the  specifically  bequeathed  chattel 
out  of  the  testator's  other  property,  the  case  being  really  very 
much  the  same  as  that  of  a  specific  bequest  of  an  incumbered 
chattel,  which  must  be  exonerated  out  of  the  general  estate.  If 
the  testator  had  assigned  to  Leech  by  deed,  it  is  clear  that  Leech 
would  have  been  entitled  on  the  footing  we  contend  for,  and  lesa 
effect  cannot  be  given  to  the  bequest. 

Sir  W.  M.  James,  L J. : — 

With  deference  to  the  Vice-Chancellor,  I  am  bound  to  say  that 
I  entertain  no  doubt  whatever  as  to  the  proper  construction  to  be 

it  is  asked.    What  I  propose  to  do  is  to  liability  in  respect  of  the  obligations  or 

make  an  order,  saying,  **It  appearing  liabilities  of  the  partnerahip;  and  that, 

by  the  certificate  of  the  Chief  Clerk  that  in  adjusting  the  accounts  of  the  part-' 

no  person  has  come  in  under  the  decree  nership    between    the    Plaintiffs   th© 

and  claimed  any  debt  out  of  the  estate  executors  of  the  testator,  and  the  Peti- 

of  the  testator,  declare  that  the  peti-  tioner,  the  Petitioner  is  entitled  to  have 

tioner,  as  specific  legatee  thereof,  under  credit  for  the  sum  of  £4400,  being  the 

the  will  of  the  testator,  is  entitled  to  amount  produced  by  the  sale  in  the 

all  the  share  of  the  testator  of  and  in  petition    mentioned  of  the    property 

the  leasehold    premises    in   Moorgate  comprised  in  the  specific  bequest." 

Street^  and  also  to  the  testator's  share  (1)  1  Yes.  Sen.  239. 

of  the  office  furniture,  &c.,  and  is,  as  (2)  4  Ves.  396. 

between  himself  and  the  estate  of  the  (3)  11  Ves.  78  85. 

testator,  so    entitled,  free  from    any  (4)  17  Ves.  193. 

(5)  3  Drew.  495. 
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•put  upon  this  instrument.    The  question  is,  what  is  the  natural,       L  Jj. 
grammatical,  and  ordinary  meaning  of  the  words  of  the  bequest  to        1871 
the  testator's  partner.     It  is  admitted  that  if  those  words  had  been    pA^iJi^AB 
used  in  a  bequest  to  anybody  else  it  would  only  have  given  the     „  *• 

interest  which  the  testator  had  in  this  property  at  his  death,        

namely,  a  right  to  a  moiety,  subject  to  the  application  of  the 
assets  of  the  partnership  in  payment  of  the  partnership  debts. 
What  is  contended  by  the  Respondent  is,  in  fact,  that  the  bequest 
was  not  merely  a  gift  of  the  interest  of  the  testator  in  the  pro- 
perty, but  a  gift  of  that  interest,  with  an  additional  gift  of  so 
much  of  his  residuary  personal  estate  as  should  be  required  to 
free  this  property  from  its  ordinary  liability  to  pay  the  partner- 
ship debts.  I  cannot  find  anything  of  that  kind  in  the  will,  and 
even  were  I  at  liberty  to  guess  at  the  intention  of  the  testator,  I 
should  not  arrive  at  a  conclusion  favourable  to  Mr.  LeecVs  claim. 
We  are  asked  to  attribute  to  the  testator  an  intention  that,  in  case 
the  partnership  assets  should  turn  out  to  be  insuflBcient  for  the  pay- 
ment of  the  partnership  debts,  then  the  partner  was  to  have  a 
right  to  call  on  the  testator's  estate  to  contribute  more  than  its 
ordinary  share  towards  payment  of  them,  in  order  to  give  effect  to 
this  bequest.  If  I  were  to  guess  at  the  testator's  intention,  that 
would  be  the  last  thing  that  I  should  guess  him  to  have  intended. 
If  the  gift  had  been,  as  the  Vice-Chancellor  seems  ^to  have  treated 
it  as  being,  a  gift  of  "  my  moiety,"  and  the  testator  and  his  partner 
had  been  tenants  in  common  at  law,  so  that  the  testator  would 
have  had  at  his  death  a  legal  and  equitable  estate,  which  would 
pass  to  his  executors,  it  might  require  some  further  consideration 
as  to  whether  the  gift  would  not  then  have  been  a  gift  of  a  moiety 
free  from  partnership  debts,  and  whether  Mr.  Locke  King's  Act 
would  apply  to  take  away  the  right  to  exoneration.  But  we  have 
not  to  deal  with  that  case ;  we  have  to  deal  with  a  case  in  which 
the  partners  were  joint  tenants  at  law,  and  in  which  the  testator's 
only  transmissible  interest  in  the  property  was  the  equitable 
interest  of  a  partner  in  a  part  of  the  partnership  assets ;  and  we 
have  to  give  effect  to  the  words  *'  all  my  share  of  the  leasehold 
premises."  Mr.  Leech  at  law  became  liable  for  all  the  debts  of  the 
partnership,  and  he  had  a  right  to  have  all  the  assets  of  the  part- 
nership applied  in  payment  of  such  debts ;  and  the  thing  answering 
to  the  description  of  "  all  my  share  "  is  such  interest  in  the  lease- 
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.  L.  Jj.  hold  as  the  executors  could  have  claimed  from  Mr.  Leech  if  there 
1871       had  been  no  bequest  to  him.     There  is  nothing  to  give  him  a 

Fabquhab  ^^ght  to  call  on  the  testator's  estate  to  pay  more  than  its  share  of 
the  partnership  debts,  in  order  to  increase  the  value  of  this  bequest. 
I  am,  therefore,  of  opinion  that,  as  the  assets  of  the  partnership  have^ 
been  absorbed  in  payment  of  partnership  debts,  the  bequest  failed, 
and  that  the  Vice-Chancellor's  order  is  erroneous,  and  ought  to  be 
reversed. 

Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  Let  us  first  consider  what  is  the 
plain,  natural,  and  grammatical  meaning  of  the  words  which  the 
testator  has  used.  The  testator  bad  no  interest  in  this  house  at 
all,  except  his  interest  as  partner  with  Mr.  Leech  ;  they  were  joint 
tenants  of  the  lease,  and  his  interest  simply  consisted  of  an  interest 
which  the  estate  of  a  deceased  partner  has  in  equity  in  the  assets- 
of  the  partnership,  that  is  to  say,  an  interest  subject  to  the  pay- 
ment of  the  debts  of  the  firm.  That  being  his  interest,  he  be^ 
queaths  ^*  all  my  share  of  the  leasehold  premises,  and  of  the  office 
furniture  and  books,  &c.,"  to  his  partner.  It  is  said  that  that  is 
an  inaccurate  description.  I  do  not  see  that  there  is  in  it  any 
substantial  inaccuracy.  He  had  an  interest  in  the  property,  sub- 
ject to  the  payment  of  the  debts — such  an  interest  as  a  creditor  of 
his  might  have  taken  in  execution ;  that  was  the  interest  which 
he  had,  and  that  is  what  he  leaves  to  his  partner.  That,  however,, 
may  not  be  conclusive  if  we  find  in  the  surrounding  circumstances 
and  facts  of  the  case,  which  we  are  entitled  to  take  into  considera- 
tion, and  in  the  language  of  the  rest  of  the  will,  anything  which 
shews  us  that  he  really  did  intend,  in  all  events,  whether  tiie 
partnership  was  solvent  or  not,  that  Mr.  Leech  should  have  a 
moiety  of  this  property.  But  in  order  to  justify  a  departure  from 
the  grammatical  construction,  one  must  be  convinced  that  the  tes- 
tator contemplated  the  events  that  have  happened,  and  that  he 
intended,  in  the  events  that  have  happened,  that  Mr.  Leech  should 
take.  I  am  convinced  that  he  did  not  contemplate  these  events 
at  all,  but  thought  that  the  partnership  was  perfectly  solvent,  and 
intended,  on  that  assumption,  that  his  partner  should  continue  to 
be  in  the  personal  enjoyment  of  the  partnership  property  for  the 
purpose  of  carrying  on  the  business.    It  is  plain  to  my  mind  that 
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Win — Construction — Gift  to  Husband  of  Unmarried  Daughter — Word 
"  Un7narried'*'-Ve8ting— Doubtful  Title—Specific  Performance. 

A  testator  gave  his  estates  to  trustees  upon  trust  to  pay  the  rents  to  his 
two  daughters  (both  then  unmarried)  in  equal  shares  during  their  respective 
lives,  "  independently  of  the  control  of  any  husband  or  husbands  with  whom 
they  or  either  of  them  might  happen  to  intermarry  f  and  after  their  respec- 
tive decease,  upon  trust  to  convey  the  estates  *'  unto  and  equally  between  the 
reipeciive  husbands  of  them,  my  said  daughters,  to  hold  to  them  respectively, 
and  their  respective  heirs  and  assigns  ;**  with  a  proviso,  that  if  either  of  his 
daughters  should  "  depart  this  life  unmarried,"  her  share  should  go  to  the 
survivor  for  her  life,  and  on  her  decease  the  whole  should  be  conveyed  to  the 
husband  of  the  surviving  daughter.  Both  daughters  married*  One  died  in 
the  lifetime  of  her  husband.  Then  the  husband  of  the  other  died,  having 
devised  his  interest  in  the  estate  to  his  wife  absolutely : — 

Held  (reversing  the  decision  of  Wickens^  V.C),  that  the  surviving  daughter 
could  make  a  good  title  to  a  moiety  of  the  estate ;  for  that  a  gift  to  an  un- 
married woman  for  life,  with  remainder  in  fee  to  her  husband,  gives  an  inde- 
feambly  vested  remainder  in  fee  to  her  first  husband.  And  that,  as  the 
question  turned  on  a  general  rule  of  construction,  unaffected  by  any  special 
context  in  the  will,  the  title  would  be  forced  on  a  purchaser. 

1  HIS  was  an  appeal  by  the  Plaintiffs  from  an  order  of  Yiee- 
Cbancellor  Widens  allowing  a  demurrer. 
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the  real  object  of  the  testator  in  the  gift  was  that  he  thought  the       L.  JJ. 
enjoyment  of  this  property  would  be  more  adyantageous  to  his       1871 
partner  than  to  anybody  else,  and  he  therefore  gave  it  him  that    fabqxthxr 
he  might  continue  in  that  personal  enjoyment.      That  shews 
plainly  that  he  neyer  thought  the  partnership  was  insolvent,  so 
that  this  property  would  be  required  for  the  payment  of  partner- 
ship debts.    Therefore  I  am  clearly  of  opinion  that  he  never  con- 
templated the  event  of  the  partnership  being  insolvent,  and  had 
no  intention  to  make  any  provisions  for  giving  effect  to  this 
bequest  in  the  event  of  such  insolvency.    The  order  of  the  Vice- 
Chancellor  must  be  discharged,  and  Mr.  LeeeKs  petition  dismissed 
with  costs. 

Solicitors :  Messrs.  Lyne  dt  Eolman ;  Mr.  Leech. 


BADFORD  V.  WILLIS.  l.jj. 

[1871    R.    58.]  ^ 


Nov,  IL 
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OHANCBBY  APPEALa  [U  K. 

L.  JJ.  Thoniaa  Draper  devised  and  bequeathed  his  real  and  personal 

1871  estate  to  trustees,  in  trust  to  pay  the  income  to  his  daughters  Ann 
Baotoud  8,nd  Lucy  in  equal  shares,  during  their  respective  lives,  "inde- 
pendently of  the  control  of  any  husband  or  husbands  with  whom 
they  or  either  of  them  may  happen  to  intermarry;"  and  after 
their  respective  decease,  the  trustees  were  to  stand  possessed  of 
the  property  "  upon  trust  to  convey  and  assure,  assign,  pay,  and 
transfer  the  whole  thereof  unto  and  equally  between  the  respective 
husbands  of  them,  my  said  daughters,  to  hold  to  them  respectively, 
and  their  respective  heirs,  executors,  administrators,  and  assigns, 
according  to  the  several  natures  and  qualities  thereof  respectively. 
Provided  always,  that  if  either  of  my  said  daughters  shall  happen 
to  depart  this  life  unmarried,  then  and  in  such  case  the  share  of 
such  daughter  in  and  to  my  aforesaid  trust  estate  and  premises, 
stocks,  and  funds,  and  securities,  shall  accrue  and  belong  to  the 
survivor  of  them,  my  said  daughters,  and  be  taken  and  enjoyed  by 
her  for  her  life  in  like  manner  as  is  before  directed  with  respect  to 
her  original  share ;  and  on  her, decease  the  whole  shall  devolve  to, 
and  shall  be  conveyed,  assured,  assigned,  and  transferred  to  the 
husband  of  my  said  surviving  daughter,  as  is  hereinbefore  directed 
with  regard  to  her  said  original  share." 

At  the  time  when  the  will,  which  was  dated  in  January,  1831, 
was  made,  both  the  testator's  daughters  were  spinsters.  Ann  mar- 
ried William  Radford  in  March,  1831.  The  testator  died  in 
March,  1832;  and  in  September,  1832,  Lucy  Draper  married 
Daniel  Pearce. 

Ann  Badford  died  in  February,  1868,  leaving  her  husband  sur- 
viving her.  Daniel  Pearce  died  in  March,  1868,  having,  by  his 
will,  devised  his  share  in  Thomas  Draper's  property  to  his  wife, 
Lucy  Pearce,  absolutely.  Lucy  Pearce  and  the  trustees  of  the  will 
of  William  Badford  contracted  to  sell  part  of  Thomas  Draper's 
real  estate  to  the  Defendant,  who  took  the  objection  that  Lti&y 
Pearce  had  not  a  good  title  to  a  moiety,  for  that,  if  she  married 
again  and  left  a  husband  surviving  her,  such  husband  would  become 
entitled  to  her  share,  or  to  a  moiety  of  it.  In  order  to  have  the 
question  decided,  a  bill  was  filed  by  the  vendors  for  specific  perform- 
ance, shewing  the  nature  of  the  title ;  to  which  bill  the  Defendant 
demurred.  Vice-Chancellor  Wickens  allowed  the  demurrer  (1). 
(1)  Law  Rep.  12  Eq.  105. 
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Mr.  Greene,  Q.C.,  and  Mr.  H.  J.  M.  Williams,  for  the  Appel-       L.  Jj. 
lants : —  1871 


The  devise  gives  an  indefeasibly  vested  estate  in  the  first  person  R^^obd 
answering  the  character  of  husband :  Jarman  on  Wills  (1) ;  Driver  Wilus. 
V.  Fraiik  (2) ;  Stanley  v.  Stanley  (3) ;  Boreham  v.  BignaU  (4) ; 
Slert  V.  Plaid  (5).  "  Unmarried  "  means  here  "  never  having  been 
married  '^ :  In  re  Sanders'  Trust  (6) ;  Eeywood  v.  Heywood  (7).  A 
direction  to  convey  to  a  person  at  a  future  time,  when  the  con- 
veyance is  postponed  merely  on  account  of  the  existence  of  prior 
interests,  does  not  constitute  a  contingent  gift ;  nor  is  it  necessary 
that  the  person  to  be  benefited  should -be  living  at  the  time  when 
the  conveyance  is  to  be  made :  Adams  v.  Bush  (8) ;  XJarlton  v. 
Thompson  (9) ;  Be  Mottram  (10) ;  Parker  v.  Sowerby  (11) ;  Smith 
V.  Palmer  (12).  The  case  of  Peppin  v.  Bickford  (13)  is  distin- 
guisliable.  The  Court  will  not  hold  the  title  doubtful,  though  the 
Judge  below  was  against  it :  Beioley  v.  Carter  (14) ;  Alexander  v. 
MiUs  (15). 

Mr.  Shd)beare,  for  the  Defendant : — 

As  regards  the  point  of  construction,  Peppin  v.  Bickford  is 
undistingnishable  from  the  present ;  and  the  natural  construction 
of  the  words  points  to  a  husband  who  survives  the  wife,  for  to  no 
other  could  a  conveyance  be  made.  The  language  of  the  separate 
use  clause  shews  that  the  testator  had  second  husbands  in  his  con- 
templation. The  construction  for  which  the  Plaintiffs  contend 
makes  the  scheme  of  the  will  most  unreasonable.  Suppose  the 
first  husband  were  to  die  early,  without  children,  the  widow  would 
be  restricted  to  a  life  interest,  after  which  the  property  would  go 
away  to  strangers.  Longworth  v.  Bellamy  (16)  is  a  strong  authority 
in  favour  of  an  after-taken  husband.    At  all  events,  the  title  is  too 

(1)  Vol.  T.  3rd  Ed.  304.  (9)  Law  Rep.  1  H.  L.,  Sc.  232. 

(2)  3  M.  &  S.  25 ;  8  Taunt.  468.  (10)  10  Jur.  (N.  S.)  915. 
<3)  16  Ves.  491.                                        (11)  1  Drew.  488. 

(4)  8  Hare,  131.  (12;  7  Hare,  225. 

(5)  5  Bing.  N.  C.  434.  (13)  3  Ves.  570.; 

(6)  Law  Rep.  1  Eq.  675.  [  (14)  Law  Rep.  4  Ch.  230. 
<7)  29  Beav.  9.  (15)  Law  Rep.  6  Ch.  124. 
<8)  6  Bing.  N.  C.  164.  (16)  40  L.  J.  (Ch.)  513 
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L.  JJ.       doubtful  to  be  forced  on  a  purchaser,  depending,  as  it  does,  on'  the 
1871       construction  of  a  very  inartificially-framed  will. 

f,.         Sir  W.  M.  James,  L.J. : — 

I  am  unable  to  agree  with  the  Yice-Chancellor  in  this  case.  I 
haye  no  hesitation  in  saying  that,  in  the  absence  of  a  controlling 
context,  a  gift  to  an  unmarried  woman  for  life,  with  remainder  to- 
her  husband  in  fee,  yests  an  indefeasible  estate  of  inheritance  in 
the  person  who  first  answers  the  description  of  her  husband.  The 
case  is  one  in  which  the  broad  general  principle  that  the  Court 
favours  vesting  more  than  contingency  seems  to  me  to  be  eminently 
applicable.  A  state  of  circumstances  has  been  urged  in  argument 
in  which,  no  doubt,  the  giving  an  indefeasible  estate  of  inheritance 
to  the  first  husband  would  produce  an  undesirable  result ;  but  a 
far  more  probable  state  of  things — one  much  more  likely  to  have 
been  contemplated  by  the  testator — ^is,  that  the'first  husband  might 
die  in  the  lifetime  of  the  wife,  leaving  a  family  of  children ;  and  to 
suppose  that  the  testator  intended  in  such  a  case  to  give  the  pro- 
perty to  the  second  husband,  leaving  the  children  wholly  unpro- 
vided for,  would  be  attributing  to  him  so  unreasonable  an  intention 
that  we  ought  not  to  adopt  a  construction  which  would  have  that 
effect,  unless  we  are  obliged  to  do  so.  A  gift  to  the  lady  for  life,, 
with  remainder  to  her  husband  in  fee,  vests  the  property  in  the 
person  who,  according  to  the  most  natural  and  probable  course  of 
events,  will  be  the  father  of  her  fanuly,  so  as  to  enable  her  and 
him  together  during  their  lives,  and  him  alone  after  her  death,, 
to  make  provision  for  the  family.  The  case  is,  in  my  opinion,  one 
where  the  rule  in  favour  of  early  vesting  ought  to  be  applied  more 
than  in  almost  any  other  case. 

Then  is  there  any  controlling  context  to  raise  a  doubt  as  to  the 
applicability  of  the  general  principle  ?  In  my  opinion,  none.  In 
fact,  the  context,  in  my  judgment,  is  strongly  in  favour  of  the 
construction  to  which  the  general  rule  would  lead  us ;  for  I  cannot 
bring  my  mind  to  doubt  that  by  the  word  "  unmarried "  the  tes- 
tator meant  "  without  having  been  married.*'  If  this  view  be 
adopted,  we  have  a  gift  to  the  daughter  for  life,  with  alternative 
gifts,  which  exhaust  the  entire  fee ;  if  she  marries  it  is  given  te 
her  husband ;  if  not,  then  upon  the  limitations  of  the  other  moiety. 
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It  is  urged  that  the  direction  to  convey  makes  it  probable  that       L.  JJ. 
the  testator  intended  to  point  out  a  person  to  whom  a  conyeyance        lS7l 
coold  be  made — a  husband  living  at  the  time  when  the  conveyance     Eadiobd 
was  to  be  executed.     I  am  of  opinion  that  there  is  nothing  in  this      -vVujjb 
argnmenty  the  direction  to  convey  being  only  in  substance  a  direc-        - — 
tion  to  clothe  the  equitable  interest  with  the  legal  estate.    Then 
it  is  said  that  the  gift  to  the  separate  use  must  mean  that  the  wife 
was  to  enjoy  the  property  free  from  the  control  of  any  husband ; 
but  that  is  not  in  the  least  incojusistent  with  a  gift  in  fee  to 
the  first  husband.      If  the  testator  did  contemplate  that  his 
daughter  might  marry  a  second  husband,  that  does  not  alter 
the  plain  meaning  of  the  words,  wliich  import  a  gift  to  the  first 
husband* 

My  opinion,  therefore,  is  decidedly  in  flavour  of  the  title,  and  the 
questioim  being  one  depending  on  a  broad  general  principle  of  con- 
struction not  afiected  by  any  special  context,  I  am  of  opinion  that 
there  is  no  such  doubt  in  the  case  as  to  induce  us  to  refrain  from 
saying  that  the  title  is  one  which  must  be  forced  on  the  purchaser. 
As,  however,  the  purchaser  has  concurred  in  taking  the  opinion  of 
the  Court  in  the  least  expensive  way,  I  think  that  he  ought  to  be 
excused  from  paying  costs. 

Sib  G.  Mellish,  L  J.  :— 
I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Solicitors :  Mr.  W.  E.  Bishcp;  Mr.  W.  Wyatt. 
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L.JJ.  COWLES  v.  GALE. 

^71  [1870    C.    279.] 

Nov.  13. 
«_         Specific  Performance^  Sale  of  FubUc-Jiouse —  Transfer  of  Licence — 9  Oeo.  4,  c.  61, 

«s.  11,  14 — TiTne  of  the  Essence  of  the  Contract — Licence  in  the  name  of  a 

Dead  Man. 

Upon  the  sale  of  a  public-house  as  a  going  coDcem  time  is  of  the  essence 
of  the  contract.  Where,  therefore,  upon  the  day  for  the  completion  of  the 
contract  the  vendors  were  not  in  a  position  to  transfer  the  licence  under  the 
9  Geo.  4,  c.  61,  s.  11,  the  purchaser  was  held  entitled  to  repudiate  the 
contract 

The  executors  of  the  late  owner  of  a  public-house  renewed  the.  licence  in 
the  name  of  the  deceased  owner : — 

Eeld^  that  the  licence  was  absolutely  void,  and  that  the  executors  could 
not  make  a  good  title  to  the  public-house. 

Decree  of  the  Master  of  the  Rolls  reversed. 

Day  V.  Luhhe  (1)  followed. 

JL  HIS  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls. 

The  bill  was  filed  by  the  executors  of  George  Boss  to  enforce 
specific  performance  of  a  contract  for  sale  of  the  Durham  Arms 
public-house,  at  Romford. 

George  Boss,  before  his  death,  was  the  owner  and  occupier  of  the 
public-house,  holding  a  licence  to  carry  it  on,  which  in  the  ordinary 
course  would  have  been  renewed  at  the  general  licensing  day,  on 
the  26th  of  August,  1870,  and,  if  not  renewed,  would  have  expired 
on  the  10th  of  October.  He  died  on  the  13th  of  July,  1870, 
having  appointed  the  Plaintiffs  and  his  wife  (who  was  made  a 
Defendant  by  amendment)  his  executors. 

On  the  26th  of  August,  1870,  the  son  of  George  Boss  attended 
for  the  purpose  of  getting  the  licence  renewed,  which  was  done  in 
the  name  of  the  deceased  owner,  George  Boss. 

On  the  12th  of  October  the  Plaintifis  put  up  the  property  for 
sale  by  auction,  and  it  was  bought  by  the  Defendant  C.  H.  Gale, 
the  time  for  completion  of  the  purchase  being  fixed  by  the 
conditions  of  sale  for  the  16th  of  November,  1870. 

The  abstract  of  title  was  duly  delivered  to  the  purchaser's 

(1)  Law  Rep.  5  Eq.  336. 
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solicitor,  who  sent  in  the  following  requisition  with  respect  to  the       L.  J  J. 
licence :  "  In  whose  names  are  the  licences  now  standing  ?"    To        isTi 
this  the  Plaintiffs'  solicitor  replied :  "  In  the  name  of  the  late      oowTEa 
G.  Boss.    They  will  be  transferred  by  the  executors  in  the  usual 
way." 

The  purchaser  was  satisfied  with  this  answer,  and  attended  on 
the  16th  of  November,  with  his  solicitor  and  broker,  at  the 
Durham  Arms,  for  the  purpose  of  completing  the  purchase.  The 
licence  had  been  inadvertently  left  in  London,  and  while  it  was 
being  sent  for  the  purchaser's  solicitor  inquired  whether  the  licence 
bad  been  transferred  into  the  names  of  the  executors,  and  on  being 
informed  that  this  had  not  been  done  he  refused  to  allow  his  client 
to  complete  the  purchase,  on  the  ground  that  the  Plaintiffs  were 
not  in  a  position  to  transfer  the  licence  to  him. 

After  some  further  negotiation  the  Plaintiflb  filed  the  present 
bill  on  the  17th  of  December,  1870. 

On  the  16th  of  December  the  executors  obtained  a  protection 
order  till  the  next  transfer  day,  under  the  14th  section  of  tlie 
9  Geo.  4,  c.  61 ;  and  on  the  3rd  of  February  a  transfer  of  the 
licence  was  made,  on  their  application,  to  the  testator's  widow, 
Ann  Boss. 

The  Defendant,  in  his  answer,  took  the  objection,  for  the  first 
time,  that  the  licence,  having  been  granted  to  a  dead  man,  was 
wholly  void,  and  refused  to  complete  the  contract  on  that  account. 

The  Master  of  the  Rolls  was  of  opinion  that,  although  the  course 
pursued  by  the  executors  in  taking  out  the  licence  in  the  name  of 
ff.  Boss  after  his  death  was  erroneous,  yet,  if  the  licence  had  been 
endorsed  by  the  executors  to  the  Defendant,  he  would  have  obtained 
an  unimpeachable  title  to  the  public-house,  and  would  have  run  no 
risk  in  carrying  on  the  business ;  and  he  accordingly  granted  the 
relief  prayed  (1).     The  Defendant  appealed. 

(V\  1871    June  4  officious  act,  having  no  operation  at 

all ;  and  consequently,  as  there  was  no 

Lord  Romilly,  M.R.,  after  stating  licence   then  to  be  transferred,  none 

the  facts  of  the  case,  continued :—  could  be  transferred ;  and  that,  accord- 

The  contention  of  the  Defendant's  ing  to  Day  v.  Luhke  (Law  Bep.  5  Eq. 

counsel   is,  that  a  licence  given  to  a  336)  and  Claydon  v.  Oreen  (Law  Bep. 

dead  man  is  no  licence  at  all,  and  that  i  C.  P.  511),  such  being  the  case,  the 

the  renewal  of  the  26th  of  August,  Defendant  was  entitled  to  abandon  the 

1870,  was  a  merely  frivolous  and  In-  contract. 
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L.JJ. 
1871 


COWLES 
V, 

Gale. 


Mr.  Roxburgh,  Q.O.,  Mr.  Poland  (of  the  Common  Law  Bar),  and 
Mr.  Marten,  for  the  Appellant : — 

The  renewal  of  the  licence  in  the  name  of  a  dead  man  was  not  only- 
irregular,  but  absolutely  void ;  and  the  purchaser  would  have  been 


The  answer  of  the  Plaintiffs  is  two- 
fold. First,  they  say  that,  assuming 
that  the  executors  acted  improperly  in 
not  obtaining  the  protection  order  under 
sect.  14,  this  misconduct  in  no  respect 
affected  the  vendee ;  that  the  licence,  if 
duly  indorsed  by  the  executors,  pro- 
tected him,  and  the  penalty  would  be 
confined  to  the  executors;  and  that, 
according  to  the  practice  adopted  in  the 
cases  before  the  Bomford  district  ma- 
gistrates, the  licence  indorsed  by  the 
executors  would  have  been  treated  as  a 
valid  transfer  of  the  licence  by  the 
magistrates,  and  renewed  in  the  name 
of  the  vendee.  Secondly,  they  con- 
tend that,  even  if  this  were  not  so, 
still  the  Defendant  is  not  at  liberty  to 
take  the  objection,  as,  on  the  21st  of 
October,  1870,  two  days  after  the  de- 
livery and  receipt  of  the  abstracts  of 
title  of  the  public-house,  the  Defen- 
dant's solicitors  sent  in  the  requisitions, 
one  of  which  was  in  these  words :  "  In 
whose  names  are  the  licences  now 
standing  ?"  to  which  the  Plaintiff  sent 
the  following  answer  in  writing :  "  In 
the  name  of  the  late  Q,  Boss.  They 
will  be  transferred  by  the  executors  in 
the  usual  way."  No  objection  was 
taken  to  this  answer.  The  change 
day  was  appointed,  and  the  meeting 
took  place  as  if  nothing  more  were  re- 
quired, although  the  Defendant  knew, 
or  must  be  taken  to  have  known,  that 
the  26th  of  August,  1870,  then  passed, 
was  the  day  for  renewing  the  licence. 
These  acts  constitute  a  waiver  of  the 
objection  if  it  could  otherwise  be. 
maintained. 

But, upon  a  consideration  of  the  whole 
matter,  I  think  that  the  objection  itself 


cannot  be  maintained.  As  to  any 
technical,  or  rather  nominal,  objection 
that  the  licence  could  not  be  transferred 
because  a  license  to  a  dead  man  is 
nothing,  and  therefore  there  was  none 
to  transfer,  I  disregard  that  in  that 
form,  because  the  document  purporting 
to  be  a  licence  granted  by  the  magis- 
trates, even  if  invalid,  rendered  it  im- 
possible for  any  person  to  obtain  a 
licence  other  than  the  legal  jiersonal 
representatives  of  the  testator  and  their 
assigns ;  and  upon  reading  the  evidence 
of  Mr.  Smith,  the  deputy-clerk  for  the 
Bomford  district,  I  am  of  opinion  that, 
under  this  document,  if  indorsed  by 
the  Plaintiffs  as  executors  of  the  tes- 
tator, the  Defendant  would  have  ob- 
tained an  unimpeachable  title  to  carry 
on  the  trade  of  the  public-house.  I 
am  also  further  of  opinion  that,  if  the 
course  so  adopted  was  not  the  right 
one,  and  even  assuming  that  it  was 
improper  and  contrary  to  the  Act  of 
Parliament  of  Geo.  4,  still  that  the 
Defendant  ran  no  risk  in  accepting 
such  transfer,  as  the  penalty  (if  any) 
would  have  fallen  on  the  executors  of 
the  testator,  and  not  on  the  Defendant. 
It  is  to  be  observed  that  the  cases  of 
Day  V.  Luhke  (Law  Rep.  5  Eq.  336) 
and  Claydon  v.  Green  (Law  Rep.  3 
C.  P.  511)  are  distinct  from  this.  In 
Day  V.  LuJike  a  good  title  to  the  public- 
house  could  not  be  made  except  under 
the  14  th  section  of  the  Act,  and  a  mere 
transfer  of  the  licence  under  sect.  11 
was  what  the  executors  were  able  and 
willing  to  make.  In  Claydon  v.  Green 
it  could  not  be  done,  because  the  li- 
censee was  alive,  but  had  absconded, 
and  could  not  be  found  to  transfer  the 
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licence.      But  in  case  of   death    the  are  entitled  to  a  decree  for  specific  per- 

executor  has  the  power  which  in  that  formance,  and  the  Defendant  must  p$iy 

case  the  licensee  would  have  had  if  he  the   costs  up  to  and    including    the 

had  been  present  and  indorsed  over  the  hearing, 

licence.  (1)  Law  Rep.  5  Eq.  336. 

I  think,  therefore,  that  the  Plaintiffs  (2)  Law  Rep.  3  C.  P.  611, 


Gale. 
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doing  an  iUegal  act  if  he  had  taken  a  transfer  of  it,  and  carried  on       L.  JJ. 
business  under  it.    The  executors  ought  to  have  renewed  the  licence        I87i 
in  their  own  names,  and  then  they  could  have  transferred  it  under      cowlbs 
the  11th  section  of  the  9  Geo.  4,  c  61.     It  may  be  true  that  the 
magistrates  would  have  granted  a  fresh  licence  to  the  purchaser  on 
the  ground  that  there  had  been  a  mistake,   but  the  purchaser 
was  not  bound  to  submit  to  the  delay  and  expense  of  such  an  applica- 
tion.   In  the  case  of  the  sale  of  a  public-house  time  is  of  the  essence 
of  the  contract    Day  v.  LuhJce  (1)  is  entirely  in  point.    That  case 
was  approved  of  in  Claydon  v.  Green  (2).    The  Defendant  never 
waived  his  objection;  for  at  the  time  of  replying  to  the  requisition 
he  did  not  know  that  the  licence  was  taken  in  the  name  of  a  dead 
man.  At  the  time  of  the  meeting  he  objected  that  the  vendors  were 
not  in  a  position  to  transfer  the  licence ;  and  that  objection  proves  to 
be  well  founded.  He  had  therefore  a  right  to  repudiate  the  contract. 

Mr.  Sauthffaiey  Q.O.,  and  Mr.  Horlon  Smith,  for  the  Plaintiffs  : — 

Assuming  the  Plaintiffs  to  have  acted  irregularly  in  taking  the 
h'cence  in  the  name  of  a  dead  man  instead  of  to  themselves,  this 
irregularity  in  no  way  affected  the  purchaser.  He  would  have 
been  protected  against  all  penalties  by  the  indorsement  of  the 
licence  by  the  executors  to  him.  At  all  events,  he  had  waived  the 
objection,  for  the  date  of  the  death  of  G.  Boss  appeared  in  the 
abstract,  and  the  purchaser  was  informed  in  the  answer  to  the 
requisitions  that  the  licence  was  held  in  his  name. 

Mr.  Daniel  Jones,  for  the  widow  of  G.  Boss. 

Sir  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  decree  of  the  Master  of  the  EoUs  in 
this  case  cannot  be  reconciled  with  his  previous  decision  in  Day  v. 
Lukke.  In  the  case  of  a  sale*  of  a  public-house  the  purchaser 
buys  it  for  the  purpose  of  carrying  it  on,  and  it  would  be  ruinous 
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L.  JJ,.      to  him  if  he  were  kept  out  of  it.    I  therefore  agree  with  what  the 
1871        Master  of  the  Rolls  said  in  Day  v.  LuhJce  (1),  that  in  the  sale  of  a 

OowLEs  public-house  as  a  going  concern  time  is  of  the  essence  of  tlm 
contract.  In  the  present  case  the  16th  of  November,  1870,  wa,s 
fixed  for  the  completion  of  the  purchase,  and  the  vendors  were 
bound  to  shew  that  they  were  in  a  condition  on  that  day  to  hand 
over  to  the  purchaser  a  licence  under  which  he  could  lawfully  carry 
on  the  business  of  a  publican..  On  that  day,  beyond  all  question, 
they  had  no  such  licence  to  hand  over  to  him.  The  licence  to  a 
dead  man  was  a  mere  nullity,  and  the  purchaser  was  not  bound 
to  wait  till  the  next  session  day  of  the  magistrates  to  see  if  the 
vendors  could  get  the  matter  set  right,  on  the  ground  of  mistake^ 
in  granting  the  licence  to  a  dead  man,  as  probably  they  might  have 
done  under  the  14th  section  of  the  9  Geo,  4,  c.  61,  and  then  make 
a  transfer  to  him  under  the  11th  section.  How  long  was  the  pur- 
chaser to  wait  in  such  a  case  ?  The  vendors  were  not  in  a  position 
to  transfer  the  licence  even  when  the  bill  was  filed,  nor  had  they 
intimated  any  intention  at  that  time  of  getting  the  defect  cured. 

At  first  I  thought  that  this  case  might  have  been  distinguished 
from  Day  v.  LuhJce,  by  the  fact  that  the  time  of  the  death  of 
G.  Boss  was  stated  in  the  abstract  of  title,  and  consequently  the 
purchaser  had  notice,  from  a  comparison  of  the  dates,  that  the 
licence  was  taken  in  the  name  of  a  dead  man.  But  I  think  it  would 
be  mischievous  to  hold  that  the  mention  of  the  date  would  give 
notice  of  such  a  fact.  Probably  it  did  not  occur  either  to  the 
solicitor  of  the  vendors  or  to  the  solicitor  of  the  purchaser  to  put 
together  the  date  of  the  death  and  the  date  of  the  renewal  of  the 
licence.  I  think,  therefore,  that  there  is  not  sufficient  evidence  of 
notice  to  induce  the  Court  to  hold  that  the  purchaser  had  waived 
this  objection.  I  am  of  opinion  that  the  case  is  entirely  governed 
by  Day  v.  LuhJce,  and  that  the  purchaser  was  justified  in  putting 
an  end  to  the  contract.  The  decision  of  the  Master  of  the  Rolls, 
must  be  reversed,  and  the  bill  dismissed  with  costs. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitor  for  the  Plaintifis  :  Mr.  F.  Mason, 
Solicitors  for  the  Defendant :  Messrs.  H.  J.  dt  T.  Child. 
(1)  Law  Rep.  5  Eq.  336, 
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POOLE  V.  POOLE.  L.JJ. 

WUl — Advancement — Statute  of  Limilations — Interest,  ]^ 

^ov.  21. 
A  testator,  by  his  will,  gave  his  property  to  his  wife  for  life,  and  after  her         

death  equally  between  his  children,  subject  to  a  proviso  directing  that  his 

trustees  should  deduct  from  the  share  of  his  daughter  M,  B,  the  sum  of 

£200  which  he  had  advanced  to  her,  and  add  it  to  his  personal  estate ;  and 

that  if,  at  the  period  of  distribution,  M,  B.^'  should  be  indebted  to  any  or 

either  of  her  brothers  or  sisters  in  respect  of  advances  made  to  her,  his  trustees 

should  be  empowered  to  deduct  all  or  any  such  debts  or  advances  from  her 

share,  and  pay  the  same  to  the  brother  or  sister  to  whom  the  same  might  be 

owing.**    M.  B.  had  borrowed  from  one  brother  £100,  on  a  promissory  note 

bearing  interest,  and  had  borrowed  other  sums  from  another  brother.   Nearly 

all  these  debts  had,  before  the  time  of  distribution,  become  barred  by  the 

Statute  of  Limitations : — 

Beldf  by  the  Vice-Chancellor  of  the  Duchy  CJourt  of  Lancaster,  that  the 
trustees  were  authorized  to  deduct  from  M,  B,*8  share  all  the  debts,  though 
barred  by  the  statute,  with  the  interest  on  such  as  carried  interest ; — 

Heldf  on  appeal,  that  the  decree  was  right  so  far  as  regarded  the  principal 
of  the  debts,  though  barred  by  the  statute ;  but  that  the  intention  of  the 
testator  was  to  put  advances  by  brothers  and  sisters  on  the  same  footing  as 
advances  by  himself,  and  that  interest,  therefore,  ought  not  to  be  deducted. 

lEUS  vfaa  an  appeal  hj  Margaret  Beck  from  a  decision  of  the 
Duchy  Court  of  Lancaster. 

Balph  Poole,  the  testator  in  the  cause^  by  his  mil,  dated  the  6th 
of  February,  1859,  gave  his  real  and  residuary  personal  estate  to 
trustees  upon  the  usual  trusts  for  conversion  and  investment,  and 
upon  trust  to  pay  the  income  to  his  wife  for  life,  and  after  her 
decease  (subject  to  certain  trusts  declared  as  to  a  sum  of  £500, 
part  thereof),  he  directed  his  trustees  to  stand  possessed  of  three- 
sixths  of  the  trust  moneys  upon  trust  to  invest  them  as  therein 
mentioned,  and  pay  the  income  of  one  of  such  shares  to  each  of 
his  daughters,  Alice  Hayes,  Margaret  Beck,  and  Ann  O.  Nicholb, 
during  her  life  for  her  separate  use,  and  after  the  death  of  each 
to  stand  possessed  of  the  capital  of  her  share  in  trust  for  her 
children  who  should  attain  twenty  one  or  marry ;  and  if  more  than 
one,  in  equal  shares.  He  then  proceeded :  "  I  nevertheless  subject 
and  make  chargeable  the  share  of  my  said  daughter  Margaret  Beck, 
with  the  sum  of  £200  already  advanced  to  her  by  me,  and  direct 
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L.  jj.'      my  trustees  to  deduct  the  same  from  the  sum  of  money  or  share  to 

1871        which  she  would  have  heen  entitled  under  this  my  will,  and  add 

-p^^       the  same  to  the  residue  of  my  personal  estate.  And  I  further  direct 

*•  that  if,  at  the  period  of  the  distribution  and  investment  of  the 

several  shares  of  my  said  daughters  as  aforesaid,  my  said  daughter 

Margaret  Beck  shall  be  indebted  to  any  or  either  of  her  brothers 
or  sisters  in  respect  of  advances  made  to  her,  that  my  said  trustees 
shall  be  empowered  to  deduct  all  or  any  such  debts  or  advances 
from  her  share  as  aforesaid,  and  to  pay  the  same  to  the  brother  or 
sister  to  whom  the  same  may  be  owing,  whose  receipts  shall  be^ 
discharges  to  my  said  trustees."  He  then  proceeded  to  dispose  of 
the  three  other  sixth  shares  in  favour  of  his  sons  or  their  issue. 

The  testator  died  on  the  1st  of  July,  1860,  and  his  wife  on  the 
9th  of  May,  1868.  On  the  5th  of  August,  1870,  a  decree  was  made^ 
for  the  administration  of  his  estate,  at  the  suit  of  two  infimt  children 
of  his  deceased  son  John  Poole. 

The  Registrar,  by  his  report,  found  that  Margaret  Beck  became 
indebted  to  her  brother  John  Poole,  on  a  promissory  note  dated 
the  10th  of  May,  1852,  for  £100  and  interest  at  £5  per  cent.  No- 
part  of  the  principal,  nor  any  interest,  had  ever  been  paid.  She 
also  became  indebted  to  her  brother  Balph,  in  1858  and  1859,  in 
the  sum  of  £47  168.  for  money  lent ;  and  in  1863,  in  the  sum  of 
£44  17s.  for  money  lent,  making  together  £92  13«.  No  pajrment 
had  ever  been  made  in  respect  either  of  principal  or  interest. 

By  the  order,  on  further  consideration,  it  was  declared  that  the 
power  of  deduction  extended  to  any  debts  owing  by  Margaret 
Beck  to  any  of  her  brothers  or  sisters,  in  respect  of  any  advances 
made  at  any  time  before  the  death  of  the  testator's  widow  to- 
Margaret  Beck  while  discovert,  but  not  to  any  debts  owing  by 
her  in  respect  of  any  other  considerations ;  and  that,  in  respect  of 
any  advances  which  might  have  been  so  made  at  interest,  the 
power  extended  to  authorize  the  deduction  of  the  interest  as  well 
as  the  principal ;  and  that  the  power  might  properly  be  exercised 
notwithstanding  the  death  of  any  brother  or  sister  who  might  have 
made  any  such  advances ;  and  notwithstanding  that  as  respected 
any  of  such  advances,  or  any  interest  upon  interest-bearing  ad- 
vances, Marga/ret  Beck  would  be  able  eflfectually  to  plead  the 
Statute  of  Limitations. 
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Mr.  Kardake,  Q.O.,  and  Mr.  Lake,  for  the  Appellant : —  L.  JJ. 

We  rely  on  the  legal  sense  of  the  word  "indebted,*'      The        ^^7i 
demands  must  be  debts.    Now,  under  a  charge  by  will  of  a  man's       Poolb 
own  debts,  those  barred  by  the  Statute  of  Limitatiom  are  not  pay-       p^lb. 
able :  Burke  v.  Janes  (1)  ;  and  a  trust  to  pay  the  debts  of  another 
person  does  not  reyive  debts  barred  by  the  statute  at  his  death : 
(TConnor  v.  Haslam  (2).    ** Debts'*  mean  debts  which  could  be 
recovered. 

[The  Lord  Justice  James  referred  to  Courtnay  v.  Wil- 
liams  (3).] 

At  all  events,  we  ought  not  to  be  charged  with  interest :  Askew 
V.  Thompson  (4). 

Mr.  Finehf  contra,  was  desired  to  confine  himself  to  the  question 
of  interest,  and  contended  that  where  a  debt  by  the  terms  of  the 
contract  carried  interest,  the  interest  must  stand  on  precisely  the 
same  footing  as  the  principal,  being  a  part  of  the  debt. 

Mr.  Marten,  for  the  trustees. 

Sir  W.  M.  James,  L.J. : — 

I  think  that  we  ought  to  vary  the  Vice-Chancellor's  order  with 
regard  to  the  interest,  but  that  in  other  respects  it  is  right,  and  that 
the  StatiUe  of  Limitations  does  not  apply.  The  true  meaning  of  the 
will  appears  to  me,  to  be,  that  advances  made  to  Margaret  Beck  by 
her  brothers  and  sisters  were  to  be  put  on  the  same  footing  as  if 
the  testator  himself  had  made  them.  He  first  refers  to  an 
advance  made  by  himself,  then  to  advances  by  the  brothers  and 
sisters,  and  directs  them  to  be  taken  into  account  so  as  to  make  a 
£Edr  distribution  of  his  property  between  his  children.  The  ques- 
tion whether  the  decision  as  to  advances  made  during  coverture  is 
right,  has  not  been  argued,  but  I  am  disposed  to  think  it  right, 
for  it  is  difficult  to  see  how  an  advance  during  coverture,  which 
would  in  effect  be  a  payment  to  her  husband,  could  be  treated  as 
an  advance  to  Margaret  Beck  herself.  I  think  the  &ir  interpreta- 
tion of  the  testator's  words  is,  that  he  intended  the  advances  to  be 
allowed  for  as  advances,  not  as  debts ;  and  that,  therefore,  only  the 

(1)  2  V.  &  B.  275.  (3)  3  Hare,  539 ;  15  L.  J.  (Ch.)  204. 

(2)  5  H.  L.  C.  170.  (4)  4  K.  &  J.  620. 
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L.  JJ.      capital  ought  to  be  taken  into  account^  and  not  any  interest 
1871       accrued  before  the  estate  became  diyisible. 


POOLB 
V. 


PooLB.      Sib  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion. 

Solicitors:    Messrs.  ParkerSy    Pritchardf   dt  Sharpe;    Messrs. 
Eopwood  &  Sons  ;  Messrs.  MUne  &  Co. 


Mf^e/7 


L.JJ.  £b  i?arf6  COHEN.    In  re  SPAEKE, 

1871 

w-^         In  junction — BxU  of  Sale— Act  of  Bankruptcy— Bankruptcy  Act,  1869,  ss,  13,  72. 

Nov,  8.  9. 

The  Court  of  Bankruptcy  has  power  to  restrain  a  creditor  from  bringing 

against  the  trustee  under  a  liquidation  an  action  upon  a  bill  of  sale  given  by 

y  the  debtor,  the  validity  of  which  is  disputed  by  the  trustee. 

^^^  An  advance  of  £55  was  made  to  a  trader,  on  the  security  of  bills  of  sale  of 

///  /[  all  the  goods  and  effects  of  the  trader  which  were  valued  at  £600.     There 

P^y  was  an  agreement  between  the  lender  and  the  trader  that  the  bills  of  sale 

i/jt/^^SZ  should  be  from  time  to  time  renewed,  so  as  to  render  it  not  necessary  to 

.     ^  -  register  them.    The  bills  were  accordingly  renewed  every  nineteen  days,  and 

this  was  done  three  times.    The  trader  then  became  bankrupt : — 

Eddy  that  the  last  bills  of  sale  were  invalid,  as  constituting  an  act  of 
bankruptcy. 
Decision  of  Bacon,  G.J.,  affirmed. 

On  the  23rd  and  24th  of  May,  1870,  one  Bameli  Cohen  advanced 
to  Samuel  Sparke,  a  coach-builder  at  Liverpool,  two  sums  of 
£27  10«.  each,  on  the  security  of  two  bills  of  sale,  one  of  which 
comprised  all  Sparke^s  household  goods  and  furniture,  and  the 
other  all  his  stock-in-trade;  the  goods,  furniture,  and  stock-in- 
trade,  forming,  in  fact,  the  whole  of  his  property.  At  the  time 
when  these  bills  of  sale  were  given,  a  verbal  agreement  was 
entered  into  between  Cohen  and  Sparhe  that  the  bills  should,  if 
Sparke  desired  it,  be  renewed  from  time  to  time  within  the  period 
of  twenty-one  days,  so  as  to  avoid  the  necessity  of  registration 
under  the  B3h  of  Sale  Act,  and  that  Sparke  should  on  each  renewal 
pay  the  sum  of  £5  to  Cohen,  such  sum  to  include  all  expenses. 
The  bills  were,  in  fact,  so  renewed,  and  fresh  bills  were  given 
twice  in  June,  and  again  on  the  20th  of  July.    On  the  9th  of 


Digitized  by  VjOOQIC 


VOL,  Vn.]  OHANCEBY  APPEALS.  21 

August  Sparke  presented  a  petition  for  liquidation  by  arrange-      L.  jj. 
ment.    The  bills  of  the  20th  of  July  were  registered  after  the       1871 
presentation  of  the  petition  for  liquidation,  and  Cohen  then  brought     ex  parte 
an  action  for  the  goods  against  the  trustee  under  the  liquidation.      OoHiai. 
The  Judge  of  the  County  Court  at  Liverpool  restrained  the  action,      Sp2aKE. 
and  afterwards  refused  to  dissolve  the  injunction,  and  also  decided 
that  the  bills  were  an  act  of  bankruptcy,  and  void  as  against  the 
trustee  under  the  liquidation,  on  the  ground  that  they  amounted 
to  an  assignment  of  the  whole  of  SjparJce's  property  to  secure  a 
past  debt    These  decisions  were  afterwards  affirmed  by  the  Chief 
Judge,  and  Cohen  now  appealed.    It  was  stated  that  the  property 
included  in  the  bills  of  sale  exceeded  £600  in  value. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Bagley  for  the  Appellant : — 

First,  as  to  the  injunction.  This  ought  to  be  dissolyed,  and  we 
ought  to  be  left  to  try  at  law  whether  the  bills  of  sale  are  valid. 
We  have  a  good  legal  title,  and  though  the  Court  of  Bankruptcy 
may  have  jurisdiction  given  it  under  32  &  33  Vict,  c  71,  ss.  13, 
66,  72,  that  jurisdiction  is  only  co-ordinate,  and  the  Courts  of 
Common  Law  are  not  deprived  of  their  jurisdiction.  We  do  not 
proceed  against  the  estate,  but  against  the  trustee.  The  Court  of 
Bankruptcy  can  decide  questions  relating  to  the  bankrupt's  estate, 
but  our  case  is,  that  this  is  not  the  bankrupt's  estate  at  all.  Ex 
parte  Anderson  (1)  was  a  very  special  case. 

The  Lord  Justice  James  : — I  am  clearly  of  opinion  that  this  is 
just  the  case  to  which  the  Act  is  intended  to  apply.  Here  is  a 
question  whether  these  goods  belong  to  the  bankrupt's  estate,  and 
all  such  questions  are  now  to  be  tried  in  the  Court  of  Bankruptcy. 
The  question  must  be  determined  in  order  to  distribute  the  estate 
of  the  bankrupt ;  and  instead  of  allowing  whatever  is  left  of  the 
estate  to  be  frittered  away  in  litigation,  the  Legislature  has  deter- 
mined that  there  should  be  one  Court  to  decide  all  these  questions. 
We  should  be  very  wrong  if  we  were  to  decide  this  case  so  as  to 
throw  any  doubt  upon  the  subject. 

The  LoBD  Justice  Mellish  : — I  am  of  the  same  opinion.    For 
the  purpose  of  getting  a  better  distribution  of  the  estate,  the  Court 
(1)  Law  Rep.  5  Cb.  473. 
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L.  JJ.       of  Bankruptcy,  and  no  other  Court,  is  to  decide  questions  relating 

1871        to  that  estate.    No  other  Court  is  to  restrain  proceedings  in  the 

Ezparte     Court  of  Bankruptcy,  and  the  Court  of  Bankruptcy  has  power  to 

CoHBw.      restrain  proceedings  in  any  other  Court.     As  to  the  remedy  being 

Spabke.     ag&iiist  the  trustee  in  person,  and  not  against  the  goods,  I  think 

that  is  the  very  reason  why  the  injunction  should  be  maintained, 

for  the  question  really  is,  to  which  of  these  two  parties  the  goods 
of  the  bankrupt  belong. 

Mr.  De  Oex  and  Mr.  BagUy  then  proceeded  to  contend  that  the 
bills  of  sale  did  not  constitute  an  act  of  bankruptcy,  and  were  valid. 
They  were  given  in  pursuance  of  a  prior  agreement.  There  was 
no  bargain  that  Cohen  would  not  register,  but  they  agreed  that 
the  bills  should  from  time  to  time  be  renewed.  Cohen  might  have 
enforced  his  security  at  any  time,  and  merely  gave  the  debtor 
time,  thereby  benefiting  the  creditors :  BUUesione  v.  CooTce  (1) ; 
EdUingsworth  v.  White  (2).  There  was  a  perfectly  good  convey- 
ance of  the  goods,  and  a  contingent  agreement  to  renew  it.  That 
agreement  could  not  make  a  good  mortgage  invalid.  It  was  true 
that  the  advance  was  small  in  proportion  to  the  value  of  the  goods 
pledged,  but  when  there  was  only  a  mortgage,  and  not  a  sale,  that 
did  not  signify.  They  also  cited  Harris,  v  BieJcett  (3) ;  Button  v. 
CruttweU  (4) ;  PenneU  v.  Beyndds  (5). 

Mr.  Beedy  and  Mr.  Wheeler^  on  the  other  side,  were  not  called 
upon. 

Sir  W.  M.  James,  L.  J.  :— 

In  my  opinion  the  decision  of  the  County  Court  Judge,  affirmed 
by  the  Chief  Judge,  is  perfectly  correct.  It  is  an  established 
principle  in  bankruptcy  that  an  assignment  of  all  the  goods  of  a 
trader  by  way  of  security  for  a  past  debt  is  not  a  valid  assignment. 
Here  I  find  an  assignment  of  all  the  goods  and  stock-in-trade  of 
the  debtor,  which  on  the  face  of  it  purports  to  be  made  in  con- 
sideration of  two  sums  of  £27  103.  each,  advanced  immediately 

(1)  6  E.  &  B.  296.  (3)  4  H.  &  N.  1. 

(2)  10  W.  R.  619.  (4)  1  E.  &  B.  15. 

(5)  11C.B.(N.S.)709. 
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before  the  execution  of  the  deed.    There  was,  in  fact,  not  one       L.  JJ. 
fEnthing  advanced  on  that  day  to  the  debtor.    It  appears  to  me        1871 
that  this  was  an  act  of  bankruptcy,  as  it  must  necessarily  have     Ex  parte 
the  effect  of  defeating  and  delaying  the  creditors.  Then  it  was  said  ™^ 

that  though  the  security  was  for  a  past  debt,  it  could  be  supported  Sfabke. 
by  reason  of  a  prior  agreement  mewie  between  the  parties.  But 
that  agreement  was  evidently  concocted  for  the  purpose  of  evading, 
if  possible,  the  remedy  which  the  Act  as  to  bills  of  sale  intended 
to  provide  for  the  benefit  of  creditors.  This  attempt  at  fraud  does 
not,  in  my  opinion,  strengthen  the  position  of  those  who  rely  upon 
it  to  support  the  assignment.  To  hold  that  such  an  assignment 
could  stand,  would  be  a  direct  encouragement  to  fraud. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  I  think  that  this  does  not  come 
within  the  cases  cited,  where  a  bill  of  sale  is  upon  an  advance  agreed 
to  be  given,  and  is  afterwards  given,  in  which  case  it  has  been 
held  to  relate  back  to  the  time  of  the  advance.  In  all  those  cases 
the  agreement  to  give  the  bills  of  sale  was  binding  on  the  debtor 
for  the  benefit  of  the  creditor ;  but  it  is  obvious  that  this  debtor 
did  not  agree  to  give  a  fresh  bill  of  sale  for  the  benefit  of  the 
creditor.  On  the  contrary,  it  is  a  device  between  them  for  the 
benefit  of  the  debtor,  to  enable  him  to  avoid  that  registration 
which  the  Act  of  Parliament  has  required.  Such  a  consideration 
ought  not  to  prevent  the  application  of  the  ordinary  rule  that  a 
conveyance  of  all  a  man's  property  for  a  past  debt  is  an  act  of 
bankruptcy.  On  the  contrary,  it  aggravates  the  case,*as  indicating 
actual  fraud.    The  appeal  must  be  dismissed  with  costs. 

Solicitors :  Messrs.  Torr,  Janewat/y  &  Co. ;  Messrs.  Cliinery  & 
AJdridffe, 


Digitized  by  VjOOQ IC 


Nov.  23. 


24  CHANCERY  APPEALa  [L.  B. 


L.JJ.  BejxirfoBOLLAND.    In  re  CHEERY. 

1871 

J^au(fu2en^  Preference — Banhruptcy  Act,  1869,  «.  92. 

A  payment  by  a  bankrupt  to  a  creditor,  shortly  before  his  bankruptcy, 
being  impeached  as  a  fraudulent  preference,  the  case  was  tried  before  a 
jury,  to  whom  the  points  submitted  were :  1.  Whether  the  bankrupt,  when 
he  made  the  payment  was  unable  to  pay  his  debts  as  they  became  due ; 
2.  Whether  he  made  it  with  a  view  to  give  that  creditor  a  preference  over 
his  other  creditors ;  and,  3,  whether  the  payment  was  made  by  the  bankrupt 
voluntarily  and  without  real  pressure,  bankruptcy  being  reasonably  imminent. 
The  jury  found  in  the  afSrmative  on  the  first  and  third  points,  and  in  the 
negative  on  the  second.  On  these  findings  the  County  Court  Judge  ordered 
the  money  paid  to  be  refunded  ;  but  the  Chief  Judge  reversed  this  decision : — 

ffdd,  on  appeal,  that  the  decision  of  the  Chief  Judge  was  right,  for  that  the 
jury  having  found  as  a  fact  that  the  payment  was  not  made  with  a  view  to 
giving  the  creditor  a  preference,  and  no  proceedings  being  taken  to  set  aside 
their  verdict,  this  finding  disposed  of  the  whole  case,  and  the  finding  on  the 
third  issue  was  immaterial,  that  issue  being  calculated  to  mislead  the  jury. 

IHIS  was  an  appeal  by  the  trustee  of  a  bankrupt's  estate  from  an 
order  of  the  Chief  Judge,  who  had  reversed  a  decision  of  the  County- 
Court  Judge  at  Liverpool,  holding  a  payment  to  be  a  fraudulent 
preference. 

The  trustee  in  bankruptcy  had  [applied  for  an  order  on  Mr.  Mat- 
thews, a  creditor,  to  refund  a  sum  of  £1072  lOs.  which  Cherry,  shortly 
before  becoming  bankrupt,  had  paid  to  him  in  part  pajrment  of  a 
debt  of  £3000,  which  payment  was  alleged  by  the  trustee  to  be  a 
fraudulent  preference.  The  case  was  tried  before  the  County  Court 
Judge  and  a  jury,  the  following  issues  being  submitted  to  the 
jury:— 

''Whether  the  bankrupt  when  he  made  the  payment  to  Mr. 
Matthews  was  unable  to  pay  his  debts  as  they  became  due  from 
his  own  moneys,  and  made  it  with  a  view  to  give  that  gentleman  a 
preference  over  his  other  creditors. 

*'  Whether  the  payment  was  made  by  the  bankrupt  voluntarily 
and  without  real  pressure,  bankruptcy  being  reasonably  imminent'* 

The  jury  found  that  the  banknipt  when  he  made  the  payment 
was  unable  to  pay  his  debts  as  they  became  due  from  his  own 
moneys — ^that  he  did  not  make  it  with  a  view  to  give  Matthews 
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a  preference  over  his  other  creditors — ^and  that  the  payment  was  l.  JJ. 

volnntary  and  \dthout  real  pressure,  bankruptcy  being  reasonably  isTi 

imminent.  ^^^ 

The  Judge  upon  this  finding  made  an  order  upon  Matthews  to  Bollant). 

refund  the  £1072  lOs.    This  order  was  reversed  by  the  Chief  c^i^'y. 
Judge,  and  bom  the  order  of  reversal  the  trustee  appealed. 

Mr.  HerecJieHf  for  the  Appellant : — 

The  jury  have  negatived  the  intention  to  give  a  preference,  but 
they  have  also  found  facts  from  which,  according  to  Hale  v.  AU- 
nuU  (1),  Freeman  v.  Pope  (2),  and  Ex  parte  Tempest  (3),  the  Court 
infers  that  intention.  In  this  state  of  things  the  Court  will  either 
afSrm  the  order  of  the  County  Court  Judge,  or  direct  a  new  trial. 

[Their  Lordships  asked  whether  the  Appellant  wished  to  go 
into  the  facts  of  the  case  to  shew  that  there  ought  to  be  a  new 
trial ;  but  he  declined  to  do  so.] 

Hr.  De  Oex,  Q.C.,  and  Mr.  Charles  BusseU,  for  Matthews^  were 
not  called  upon. 

Sir  W.  M.  James,  L.J. : — 

t  I  am  of  opinion  in  this  case  that  the  decision  of  the  Chief  Judge 
is  perfectly  well  founded.  I  have  come  to  the  conclusion  that  the 
proper  question  was  left  to  the  jury,  namely,  whether  the  debtor 
made  the  payment  with  a  view  of  giving  the  creditor  preference 
over  the  other  creditors,  and  that  their  verdict  upon  that  question 
determines  the  case.  It  is  not  suggested  to  us  on  the  part  of  the 
Appellant  that  there  was  any  miscarriage  on  the  part  of  the  Judge 
in  directing  the  jury  as  to  it,  nor  has  he  made  any  attempt  at 
shewing  that  the  verdict  was  against  the  evidence.  If  it  were  so, 
there  should  have  been  an  application  to  set  it  aside.  There  is  a 
verdict  by  the  jury  which  we  must  take  them  to  have  come  to 
upon  evidence  after  a  proper  direction  from  the  Judge,  and  it  con- 
tains an  express  finding  upon  the  very  point  which  the  Act  of 
Parliament  makes  the  test  of  fraudulent  preference.  The  Appel- 
lant relies  upon  another  finding  of  the  jury  in  answer  to  a  question 

(1)  25  L.  J.  (C,P.)  267.  (2)  Law  Rep.  9  Eq.  206 ;  Ibid.  5  Ch.  638. 

(3)  Law  Rep.  6  Ch.  70. 
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of  the  Judge  ;  but  that  second  finding  appears  to  me  wholly  imma- 
terial. We  cannot  go  behind  the  first  finding,  which  has  in  no 
way  been  impeached,  and  the  Appellant  has  shewn  no  disposition 
to  have  the  facts  gone  into  before  us  to  see  whether  we  should  grant 
a  new  trial.  The  jury  having  found,  as  a  feet,  that  the  debtor  did 
not  make  the  payment  with  a  view  of  giving  to  this  creditor  a 
preference  over  the  other  creditors,  we  are  asked,  not  to  grant  a 
new  trial,  but  to  find  that  an  intention  existed  which  the  jury, 
with  all  the  evidence  before  them,  and  with  proper  directions  from 
the  Judge,  have  found  not  to  exist.  I  am  of  opinion  that  the 
appeal  must  be  dismissed. 


Sib  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  This  case  has  been  tried  on  certain 
issues  before  the  Judge  of  the  County  Court.  The  first  issue 
raises  the  whole  question  which  has  to  be  determined,  viz., 
"  Whether  the  bankrupt  when  he  made  the  payment  to  Mr.  MaWiews 
was  unable  to  pay  his  debts  as  they  became  due  from  his  own 
moneys,  and  made  it  with  a  view  to  give  that  gentleman  a  pre- 
ference over  his  other  creditors."  That  is  the  sole  definition 
of  fraudulent  preference  given  in  the  Act  The  jury  find  as  to 
the  first  part  that  the  bankrupt  was  unable  to  pay  his  debts  as 
they  became  due.  Then  they  find  as  to  the  second  part  that  he 
did  not  make  this  payment  with  a  view  of  giving  Mr.  Matthews  a 
preference.  K  the  finding  had  stopped  there  nobody  could  have 
argued  that  it  did  not  negative  fraudulent  preference.  Then  they 
go  on  to  present  a  verdict  on  an  issue  which  is  wholly  immaterial, 
"Whether  the  payment  was  made  by  the  bankrupt  voluntarily 
and  without  real  pressure,  bankruptcy  being  reasonably  imminent.** 
The  answer  is,  "The  payment  was  voluntary  and  without  real 
pressure,  bankruptcy  being  reasonably  imminent.**  Whether  there 
was  anything  that  a  jury  would  consider  real  pressure  is  not  at 
all  a  test  whether  there  was  fraudulent  preference.  It  is  perfectly 
clear  on  the  authorities,  and  we  acted  on  that  view  in  Ex  parte 
Temped  (1),  that  if  there  has  been  such  a  demand  as  partly  in- 
fluenced the  bankrupt  in  making  the  payment  so  that  he  did  not 

(1)  Law  Rep.  6  Ch.  70, 
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make  it  entirely  voluntarily,  the  payment  is  not  a  fraudulent       L.  JJ. 
preference.    The  words  "  Toluntarily  *'  and  "  without  real  pressure  "        i87i 
make  this  question  one  which  would  tend  to  mislead  the  jury,  and     ^^  _^ 
to  induce  them  to  belieye  that  if  there  was  not  what  they  con-    Bollahd. 
sidered  real  pressure,  although  there  was  such  a  degree  of  demand     c^rbt. 

as  to  prevent  the  payment  being  made  with  a  view  to  give  the       

creditor  preference  over  the  other  creditors,  then  it  was  iraudulent 
preference.  I  think  the  finding  on  the  first  issue  must  be  taken 
as  decisive.  If  there  were  really  any  ground  for  raising  this 
question,  I  think  that  Mr.  HerscheU  would  have  been  willing  that 
we  should  have  been  told  the  real  facts,  so  as  to  see  whether  there 
was  any  reason  to  believe  the  finding  on  the  first  issue  to  have 
been  wrong.  No  attempt  having  been  made  to  open  or  explain 
it,  the  only  conclusion  that  I  can  come  to  is,  that  the  verdict  in 
answer  to  the  first  question  is  perfectly  right  according  to  the  well 
settled  law  as  to  what  constitutes  fraudulent  preference.  I  do  not 
think  that  it  is  necessary  in  this  case  to  give  any  opinion  whether 
the  words  "  with  the  view  of  giving  such  creditor  a  preference 
over  the  other  creditors  "  have  precisely  the  same  meaning  as  the 
word  "voluntarily"  had  before;  but  I  rather  think  it  would  be 
found  if  all  the  authorities  were  examined,  that  "  voluntarily,"  in 
the  technical  sense  which  it  had  under  the  old  law,  means  prac- 
tically the  same  thing  as  "  with  the  view  of  giving  sach  creditor  a 
preference  over  the  other  creditors."  Those  words,  no  doubt,  have 
been  used  because  the  word  '^  voluntarily  "  was  a  deceptive  word, 
having  a  technical  meaning  different  from  its  common  meaning, 
so  that  a  payment  which  any  ordinary  person  would  call  voluntary 
might  in  the  technical  sense  not  be  so.  I  agree  that  this  appeal 
should  be  dismissed. 

Solicitors:  Messrs.  Sole,  Turner,  &  Turner;  Messrs.  Chester  & 
JJrguharU 
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L.JJ.  Ex  parte  LLYNVI  COAL  AND  IRON  COMPANY. 

•^'1  In  re  HIDE. 


Nov  23 

'     ■       BanJcruptcf/^Discktimer  of  Lease  by  Trustee — Proqfby  the  Lessor  for  Injury — 

Bankruptcy  Act,  1869,  ».  23. 

The  owners  of  certain  houses  entered  into  an  agreement  with  ff,  to  grant 
him  a  lease  of  the  premises  for  ten  years,  at  an  annual  rent  of  £500.  After 
the  first  year  E,  filed  a  petition  for  liquidation  by  arrangement.  The  trustee 
under  the  liquidation  disclaimed  the  agreement  under  the  23rd  section  of  the 
Bankruptcy  Acty  1869 ;  and  the  lessors  claimed  to  prove  as  creditors  for  the 
injury  they  had  sustained  "  by  the  operation  of  the  section  " : — 

Bdd  (reversing  the  decision  of  the  Registrar),  that  they  were  entitled  to 
prove  under  the  section ;  and  that  the  measure  of  the  injury  sustained  was 
the  difference  between  the  rent  to  be  paid  under  the  agreement  and  what 
they  could  now  obtain  for  the  property. 

The  Registrar,  sitting  as  Chief  Judge,  ought  not  to  decide  points  of  novelty 
and  difiQcuIty,  but  should  reserve  them  for  the  opinion  of  the  Chief  Judge. 

IHIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Brougham^ 
sitting  as  Chief  Judge. 

On  the  24th  of  July,  1869,  the  Llynvi  Coal  and  Iron  Company, 
Limited,  entered  into  an  i^reement  with  Henry  Hide  to  grant  him 
a  lease  of  five  shops  at  Maestey,  in  Olamorganshire,  for  ten  years, 
at  the  yearly  rent  of  £500 ;  the  lease  to  contain,  among  other 
things,  coTenants  for  payment  of  the  rent  and  repair  of  the 
premises. 

In  April,  1871,  Hide  filed  a  petition  for  a  liquidation  by  arrange- 
ment under  the  Bankruptcy  Act,  1869,  and  a  trustee  of  his  estate 
was  appointed. 

On  the  20th  of  May  the  trustee,  in  answer  to  an  application  by 
the  company,  formally  disclaimed  the  agreement  of  the  24th  of 
July,  1869,  and  all  interest  in  the  preiiises  comprised  therein. 

The  company  thereupon  claimed,  under  the  23rd  section  of  the 
Bankruptcy  Act,  1869,  to  prove  as  creditors  against  Hide's  estate 
for  the  sum  of  £2348  18».  6d.,  in  respect  of  injury  done  to  them 
by  the  disclaimer  of  the  trustee. 

In  support  of  their  claim  the  company  filed  affidavits  to  prove 
that  by  reason  of  the  shops  having  been  closed,  and  the  stock-iu- 
trade  sold  by  the  trustee,  the  value  of  the  property  for  trade 
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purposes  had  been  so  much  deteriorated  that  they  could  not  now 
obtain  a  higher  annual  rent  than  £200 ;  so  that  there  would  be  a 
loss  of  £300  a  year  for  the  remainder  of  the  term,  and  they  calcu- 
lated their  claim  on  that  footing. 

On  the  other  hand^  Hide  asserted  that  he  had  been  induced  to 
enter  into  the  agreement  by  false  representations  of  the  value  of  the 
business ;  and  that  the  company  had,  in  fact,  accepted  for  the  first 
year  of  his  tenancy  a  reduced  rent  of  £300.  The  Begistrar  refused 
to  allow  the  claim,  and  the  company  appealed  from  his  decision. 

Mr.  Window,  and  Mr.  Lindley,  for  the  Appellants : — 

The  main  question  turns  upon  the  construction  of  the  23rd  sec- 
tion of  the  Bankruptcy  Act,  1869  ^1). 

By  the  law  as  it  stood  before  the  passing  of  that  Act,  under  the 
Bankruptcy  Act,  1849,  s.  145,  and  the  Bankruptcy  Act,  1861,  s.  131, 
if  the  assignees  of  a  bankrupt  disclaimed  a  lease  the  interest  re- 
mained in  the  bankrupt^  and  the  lessor  was  either  left  with  an 
insolvent  lessee,  or,  in  the  event  of  the  bankrupt  surrendering  the 
lease,  he  got  back  the  property  without  any  compensation  for  the 
loss  occasioned  by  the  disclaimer.    The  Act  of  1869  has  provided 

(1)  32  &  33  Vict,  a  71,  a.  23.   When 
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any  property  of  tbe  bankrupt,  ac- 
quired by  the  trustee  under  this  Act, 
oonaists  of  land  of  any  tenure  bur- 
dened with  onerous  covenantR,  of  un- 
marketable shares  in  oompanies,  of 
unprofitable  contracts,  or  of  any  other 
property  that  is  unsaleable  or  not  rea- 
dily saleable,  by  reason  of  its  binding 
the  possessor  thereof  to  the  perform- 
ance of  any  onerous  act  or  to  the  pay- 
ment of  any  sum  of  money,  the  trustee, 
notwithstanding  he  has  endeavoured  to 
sell  or  has  taken  possession  of  such  pro- 
perty, or  exercised  any  act  of  ownership 
in  relation  thereto,  may,  by  writing 
under  his  hand,  disclaim  such  property ; 
and  upon  the  execution  of  such  dis- 
claimer the  property  disclaimed  shall, 
if  the  same  is  a  contract,  be  deemed  to 
be  determined  from  the  date  of  the 
order  of  adjudication;  and  if  the  same 
is  a  leasee  be  deemed  to  have  been  sur- 


rendered on  the  same  date ;  and  if  the 
same  be  shares  in  any  company,  be 
deemed  to  be  forfeited  from  that  date ; 
and  if  any  other  species  of  property,  it 
shsU  revert  to  the  person  entitled  on 
the  determination  of  the  estate  or  inte- 
rest of  the  bankrupt ;  but  if  there  shall 
be  no  person  in  existence  so  entitled, 
then  in  no  case  shall  any  estate  or  in- 
terest therein  remain  in  the  bankrupt. 
Any  person  interested  in  any  disclaimed 
property  may  apply  to  the  Court,  and 
the  Court  may,  upon  such  application, 
order  possession  of  the  disclaimed  pro- 
perty to  be  delivered  up  to  him,»  or 
make  such  other  order  as  to  the  posses- 
sion thereof  as  may  be  just 

Any  person  injured  by  the  operation 
of  this  section,  shall  be  deemed  a  cre- 
ditor of  the  bankrupt  to  the  extent  of 
such  injury,  and  may,  accordingly, 
prove  the  same  as  a  debt  under  the 
bankruptcy. 
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L.  JJ.      a  remedy  for  this  injustice ;  the  policy  of  the  Legislature  was,  on 
1871       the  one  hand,  that  the  bankrupt  should  be  freed  from  liability  of 
Ex  parte     6  Very  kind  except  for  personal  torts,  and,  on  the  other  hand,  that  all 
^^IironCo'  P®'^^^  w^^  ^^  claims  of  any  kind  against  him  should  have  the 
In  re       opportunity  of  proving  against  his  estate.     Consistently  with  this* 
^^      object,  a  lease  is  treated  like  other  contracts.   If  the  trustee  accepts 
it,  even  though  he  should  afterwards  assign  it  to  a  pauper,  the  lessor 
would  have  his  remedy  against  the  bankrupt's  estate  on  the  cove- 
nants under  the  31st  section.    If  the  trustee  disclaims,  the  lessor 
gets  back  the  property,  and  can  make  his  claim  under  the  23rd 
section  for  the  injury  done  to  him. 

The  only  question  is,  how  is  the  amount  of  this  injury  to  be  esti- 
mated ?  We  contend  that  it  is  the  loss  of  the  rent  payable  under 
the  agreement,  taking  into  consideration  the  present  annual  value 
of  the  property,  which  is  sworn  not  to  exceed  £200.  The  fact  that 
the  lessee  became  insolvent  makes  no  difference  in  estimating  the 
loss ;  the  Court  will  assess  the  damage  as  a  jury  would  do  in  an 
action  for  breach  of  the  contract. 

With  respect  to  the  alleged  misrepresentation,  none  has  been 
proved.  The  bankrupt  would  have  had  no  defence  either  to  an 
action  for  the  rent  or  to  a  suit  for  specific  performance  of  the  agree- 
ment. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Beed,  for  the  trustee : — 

The  injury  referred  to  in  the  proviso  at  the  end  of  the  23rd 
section  is  not  injury  from  the  breach  of  contract,  but  injury  from 
"  the  operation  of  the  section."  Lessors  are  not  injured  at  all  by 
that  section.  On  the  contrary,  they  are  benefited  by  it.  Under 
the  Act  of  1861  the  assignee  might  hold  the  land  for  six  months, 
and  take  the  emblements  and  then  disclaim,  leaving  the  landlord 
to  deal  as  best  he  could  with  a  bankrupt  tenant,  who  might  set 
him  at  defiance,  and  ruin  his  property.  This  section  gives  him 
back  the  land  at  once.  But,  assuming  that  the  lessors  have  re- 
ceived some  injury,  in  assessing  the  loss  regard  must  be  had  to 
the  insolvency  of  the  lessee.  The  lessors  claim  to  prove  on  the 
assumption  that  if  the  lease  had  not  been  put  an  end  to,  they 
would  have  received  the  full  rent  of  £500  for  the  remainder  of  the 
term.    But  how  would  they  have  got  that  rent  from  an  insolvent 
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tenant?  The  utmost  loss  they  have  sustained  through  the  dis-  L.  JJ. 
claimer  of  the  trustee  is  the  dividend  which  they  would  have  got  i87l 
from  the  estate  if  they  hfiwi  proved  for  the  future  rent  under  the     Exparu 

3l8t  section.  I^^/i  Coal 

AHD  Iron  Co. 
We  also  contend  that  the  rent  originally  received  was  extrava-       /„  ^^ 

gantly  high,  and  that  the  agreement  was  obtained  by  misrepresen-       ^^ 

tation,  and  cannot  form  the  ground  of  a  claim  for  damages. 

In  the  course  of  the  arguments. 

The  LoBD  Justice  James  said : — I  feel  bound  to  say  that  this  is 
a  question  which  ought  not  to  have  been  decided  by  a  Begistrar. 
It  is  a  question  of  general  importance  upon  the  construction  of  an 
entirely  new  section,  and  it  is  just  the  very  kind  of  question  which 
the  Registrar  ought  to  have  referred  to  the  Chief  Judge,  We 
have  great  cause  to  complain  that  we  have  not  the  advantage  of 
the  opinion  of  the  Chief  Judge. 

The  Lord  Justice  Hellish  :— It  is  quite  contrary  to  the  inten- 
tion of  the  Legislature  that  this  should  be  a  Court  of  Appeal  from 
the  decisions  of  the  Begistrars. 

At  the  close  of  the  arguments, 

Sir  W.  M.  James,  L. J.,  said : — 

Upon  the  question  of  the  right  of  proof  1  am  satisfied  that 
there  can  be  no  real  question  as  to  the  intention  of  the  Legis- 
lature. A  great  number  of  cases  occurred,  before  the  passing 
of  the  late  Act,  in  which  the  bankrupt  was  left  liable  to  several 
claims  of  various  kinds,  and  the  persons  who  had  those  claims 
were  entirely  excluded  from  any  participation  in  the  general 
division  of  the  assets.  Then  came  the  Act  of  Parliament,  which 
— dealing  in  express  terms  with  almost  every  one  of  the  cases 
which  had  ever  previously  occurred,  and  excluding  nothing  but 
demands  for  damages  for  personal  torts — ^provided  that  there 
should  be  nothing  whatever  for  which  a  right  to  proof  should 
not  be  given.  Every  possible  demand,  every  possible  claim,  every 
possible  liability,  except  for  personal  torts,  is  to  be  the  subject  of 
proof  in  bankruptcy,  and  to  be  ascertained  either  by  the  Court 
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L.  JJ.      itself  or  with  the  aid  of  a  jury.    The  broad  purview  of  this  Act  is, 
1871        that  the  bankrupt  is  to  be  a  freed  man — freed  not  only  from  debts, 
Ezparu     ^^^  ^^  contracts,  liabilities,  engagements,  and  contingencies  of 
Llynvi  Coal  every  kind.  On  the  other  hand,  all  the  persons  from  whose  claims, 
jn  re       ^^^  from  liability  to  whom  he  is  so  freed  are  to  come  in  with  the 
^^'       other  creditors  and  share  in  the  distribution  of  the  assets.    The 
23rd  section  provides  specially  with  regard  to  onerous  contracts  as 
to  land,  as  to  railway  shares,  as  to  services  to  be  paid  for,  or  any- 
thing else  in  the  nature  of  an  onerous  contract ;  and  it  provides 
that,  as  to  all  such  contracts,  the  trustee  may  disclaim  them  alto- 
gether.   He  may  be  disposed  to  take  them  if  he  thinks,  upon  the 
whole,  they  will  be  beneficial  to  the  estate ;  but  if  he  disclaims 
them,  the  bankrupt  is  relieved  from  them,  and  is  no  longer  liable. 
In  that  case  the  creditor  is  entitled  to  prove  for  the  injury. 

The  question  then  arises — What  is  the  injury  ?  This  is  the  only 
point  on  which  the  Bespondent*s  case,  as  it  seems  to  me,  wiU  bear 
any  argument.  But  I  think  it  would  be  most  unreasonable  to  say 
that  the  injury  sustained  by  the  lessor  is  the  loss  of  the  proof  he 
would  have  had  under  the  31st  section.  It  is  said  that  if  the  23rd 
section  was  not  here  he  would  be  entitled  to  prove  under  the  31st ; 
but  he  is  deprived  of  that  proof,  and  therefore  may  have  a  dividend 
on  the  dividend  he  has  lost.  The  estate  will  produce  say  2s.  in  the 
pound ;  he  must,  it  is  contended,  prove  for  the  dividend  he  would 
have  received  at  that  rate,  and  claim  a  dividend  on  that  dividend. 
That  cannot  be  a  reasonable  intention  to  be  attributed  to  the 
Legislature.  I  am  satisfied  that  the  injury  referred  to  in  the  sec- 
tion means  the  legal  wrong  that  is  done  him.  He  is  deprived  of  a 
certain  contract,  under  which  he  was  to  recover  a  certain  sum  of 
money,  and  he  is  to  prove  against  the  estate  for  that  which  he 
would  have  had  a  right  to  recover  or  to  sue  for  if  he  had  not  been 
deprived  of  that  right  by  the  bankruptcy. 

A  landlord  who  finds  premises  which  had  been  let  at  a  beneficial 
rent  tlirown  upon  his  hands,  and  cannot  let  them  for  anything 
like  what  he  has  done  before,  is  entitled  to  prove  exactly  in  the 
same  way  as  a  servant  who  has  entered  into  an  engagement  with  a 
master  to  employ  him  for  ten  years  at  £500  a  year,  and  who  is  then 
suddenly  deprived  of  his  employment ;  in  such  a  case  he  would  be 
entitled  to  prove  for  £500  a  year,  minus  what  he  could  reasonably 
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get  for  his  services  in  the  market.    In  the  same  way  a  landlord       L.  JJ. 
who  has  made  a  contract  for  £500  a  year,  to  be  paid  to  him  for  the        1871 
use  of  the  land,  is  entitled  to  claim  £500  a  year,  minus  what  he      ex  parte' 
can  get  for  the  land  from  another  tenant.    It  seems  to  me  that  ^jj'^  Ikon  Ca 
that  is  the  common  sense  of  the  Act  of  Parliament,  and  that  there       /»  re 
is  nothing  to  compel  the  Court  to  put  any  construction  upon  it 
inconsistent  with  the  common  sense  yiew. 

Bat  it  is  said  that,  in  this  case,  there  is  a  defence  on  this 
ground — that  the  contract  itself  is  void  or  voidable  in  equity  in 
consequence  of  some  misrepresentation.  I  am  of  opinion  that  there 
was  no  misrepresentation  which  could  have  affected  the  lease,  and 
that  any  attempt  to  resist  specific  performance  of  the  contract,  on 
the  ground  of  misrepresentation,  would  have  certainly  failed.  I 
think,  therefore,  that  the  landlord  is  entitled  to  prove  for  the 
difference  between  the  rent  which  he  reserved  and  the  rent  whidh 
the  premises  are  fairly  worth  now  under  existing  circumstances 
for  the  remainder  of  the  ten  years. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  I  think  that  the  main  object  of  the 
Legislature,  in  all  these  sections,  is  perfectly  clear.  The  Legis- 
lature, in  bankrupt  Act  after  Bankrupt  Act,  has  been  trying  to 
relieve  the  bankrupts  from  both  their  present  and  future  liabilities 
upon  contracts ;  but  up  to  the  passing  of  this  last  Act,  that  had 
been  very  incompletely  provided  for,  and  by  the  construction  which 
has  been  put  on  previous  sections,  it  was  found  that,  notwithstand- 
ing the  language  used  by  the  Legislature,  a  bankrupt  did  still 
remain  liable  on  a  variety  of  contracts  which  he  had  previously 
entered  into.  It  is  quite  plain  that  the  object  of  these  sections  is 
that  the  bankrupt  shall  be  absolutely  relieved  from  any  liability 
under  any  contract  he  has  ever  entered  into.  And  the  bankrupt 
being  so  relieved,  it  is  plainly  also  the  intention  of  the  Legislature 
that  the  person  deprived  of  the  right  of  action  against  the  bank- 
rupt, and  of  the  benefit  of  the  contract  which  he  made  with  the 
bankrupt,  should  be  turned  into  a  creditor  in  respect  of  what  the 
Act  describes  as  the  injury  he  has  received.  That,  I  think, 
must  mean  in  respect  of  what  he  would  have  been  entitled  to 
recover  against   the    bankrupt  if  the    bankrupt  had  remained 
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L.  JJ.      solvent.    It  would  be  contrary  to  every  principle  that  in  assess- 

1871        ing  the  damages  which  could  have  been  recovered  against  the 

Exparte     bankrupt  if  he  had  not  been  made  bankrupt,  and  for  which  proof 

Lltkvi  Coal  jg  made,  you  are  to  take  into  consideration  the  fact  of  the  bank- 
AND  Ibok  Co.  *  •' 

In  re       Hipt  being  insolvent,  so  that  the  amount  of  the  proof  is  to  depend 

^"^^  upon  the  extent  of  his  insolvency.  Such  could  not  have  been  the 
intention  of  the  Legislature,  nor  do  I  think  that  it  is  the  natural 
construction  of  the  words.  Take  the  case  of  an  ordinary  contract. 
The  section  says  that  if  there  is  a  contract  which  is  a  burdensome 
contract,  not  performed  at  the  time  of  the  bankruptcy,  such  as  a 
contract  to  make  a  railway,  to  build  a  house  or  a  ship,  the  contract 
itself  is  absolutely  to  be  put  an  end  to  by  the  disclaimer  of  the 
trustee.  What  is  the  person  who  has  entered  into  the  contract  to 
prove  for?  Surely  he  is  to  prove  for  the  damage  which  could  be 
recovered  for  the  breach  of  the  contract.  That  appears  to  me  to 
be  naturally  enough  described  by  the  words  of  the  section :  "  Any 
person  injured  by  the  operation  of  this  section  " — that  is  to  say,  any 
person  deprived  of  any  property,  right  of  action,  or  contract  which 
he  had  with  the  bankrupt — "  shall  be  deemed  to  be  a  creditor  of 
the  bankrupt."  To  what  extent  ?  "  To  the  extent  of  such  injury.'* 
Surely  that  is  the  extent,  measured  as  far  as  you  can  measure  it  in 
money,  of  the  value  of  what  could  have  been  recovered  against  the 
bankrupt.  In  the  case,  for  instance,  of  a  contract  to  make  a  rail- 
way, it  16  obvious  what  the  extent  of  the  injury  is.  It  is  the  differ- 
ence between  the  sum  for  which  the  bankrupt  has  contracted  to 
complete  the  railway  and  the  sum  for  which  somebody  else  will 
contract  to  complete  it.  It  appears  to  me  that  it  is  just  the  same 
bjetween  a  landlord  and  tenant.  The  landlord  is  deprived  of  the 
benefit  of  the  contract  of  the  bankrupt  to  take  a  lease,  or  of  his 
covenant  to  pay  rent,  and  he  is  to  prove  to  the  extent  of  that 
injury ;  that  is  to  say,  so  far  as  you  can  estimate  them,  for  what 
the  damages  would  be  for  non-performance  of  the  contract.  The 
reference  to  sect.  31  appears  to  me  to  make  that  perfectly  clear. 
Sect.  23  only  applies  when  there  is  a  disclaimer.  Assume  that 
the  trustee  does  not  disclaim  the  lease,  but  passes  it  over  to  an 
insolvent  person,  then  it  is  quite  clear  that  under  sect.  31  the 
landlord  can  prove  against  the  bankrupt  for  damages  for  the 
future  breach  of  that  contract.  What  would  those  damages  be  ? 
If  the  assignees  assign  to  an  insolvent  person,  practically  they 
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would  be  to  the  full  amount:  in  fact,  the  damages  would  be       L.  Jj. 

larger,  because  in  that  case  the  landlord  does  not  get  the  property       i87l 

back.    Under  sect.  23,  in  estimating  the  amount  of  damages,  you     sxpaHe 

are  to  take  into  consideration  that  the  landlord  regains  possession  Lltnvi  Coal 

°  ^  AND  Iron  Co. 

of  the  property,  and  if  he  can  get  as  much  rent  for  the  property        /^  „ 

afterwards  as  before,  then  the  damages  would  be  nil ;  if  he  gets       ^^'^ 

less,  it  will  be  the  difference. 

Solicitors  for  the  Appellants :  Messrs.  WiUcmghhy  &  Cox. 
Solicitors  for  the  Bespondent :  Messrs,  Parker^  Lee,  &  Haddock. 


Ex  parte  WISEMAN.    In  re  KELSON,  TRITTON,  &  CO.  L  jj. 

Indemnity — Contract^  when  broken — Debt  payahle  on  a  Contingency — Bank'  J^Ic 

ruptcy  Act,  1849,  a.  178 — Bankruptcy  Act,  1861.  «.  153.  2fov.  9, 10,  25. 

JT.  <§  Co.  baring  made  a  claim  to  bills  of  excbange,  wbicb  were  in  the 
bands  of  W.  as  stakebolder,  W,  banded  them  over  on  K.  &  Co.  giving  bim  a 
guarantee  to  save  and  keep  bim  barmless  and  indemnified  from  and  against 
all  claims  and  demands  wbicb  might  be  made  against  biin  for  the  bills,  and 
from  and  against  all  costs  and  damages  wbicb  TF.  might  sustain  in  consequence 
of  banding  over  the  bills ;  and  further,  that  if  proceedings  were  taken  against 
W,  in  respect  of  tbe  bills  K.Jt  Co.  would  save  harmless  and  keep  indemnified 
W.  from  all  costs  and  damages  by  reason  of  such  proceedings,  and  that  if  W, 
was  ordered  in  such  proceedings  to  give  security,  or  bring  money  into  Court, 
jfiT.  <fe  Co,  would  procure  sucb  security,  or  provide  W.  with  the  money  to  be 
paid  into  Court,  as  the  case  might  be.  An  adverse  claimant  brought  an 
action  against  W.  for  tbe  bills,  which  action  K,  &  Co.  defended  by  their  own 
attorney,  until  K.  db  Co.  executed  a  deed  of  inspectorship,  which  was  regis- 
tered under  tbe  Bankruptcy  Act,  1861,  and  under  wbicb  deed  all  creditors 
might  prove  who  could  have  proved  under  an  adjudication  of  bankruptcy  of 
tbe  same  date.    After  this,  judgment  was  recovered  in  the  action  against  W. : — 

Held,  tbat  W.  was  not  a  creditor  who  could  have  proved  in  bankruptcy 
under  tbe  Bankruptcy  Act,  1861,  s.  153,  for  that  tbe  contract  did  not  con- 
tain any  warranty  of  tbe  title  of  K  &  Co.  to  the  bills,  nor  any  undertaking  to 
pay  their  amount  as  soon  as  a  valid  claim  was  made  against  W.  for  them, 
but  only  an  undertaking  tbat  W.  should  not  sustain  any  loss  or  expense  in 
respect  of  tbem,  and  tbat  ?a  K,  A  Co.  bad  defended  the  action  up  to  the  date 
of  tbe  deed  of  inspectorsbip,  tbe  contract  had  not  up  to  that  time  been  broken. 

Hdd,  also,  tbat  tbe  contract  was  not  a  contract  to  pay  money  upon  a  con- 
tingency, 80  as  to  give  a  right  of  proof  under  the  Bankruptcy  Act,  1849,  s.  178. 

1  niS  was  an  appeal  from  a  decision  of  Mr.  Eegistrar  Spring 
Bice,  sitting  for  the  Chief  Judge. 

D  2  1 
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L.JJ.  In  1862  and  1863  Kelson,  TriUan,  &  Go.  were  the  London 

1871  agents  of  Friih  &  Co,<,  of  Bombay,  of  which  firm  F.  Matthey  was  a 
Expatie  member.  Matthey  also  employed  Kelson,  Trition,  &  Co,  as  agents 
Wiseman.     Jj^  transactions  on  his  own  account. 

Kb?8on,  On  the  4th  of  September,  1862,  Kelson,  Trilion,  <fe  Co.  advanced 
Tkiiton^&Co.  f^^  Matthey  £2000  towards  payment  for  goods  bought  for  him  by 
Wiseman  &  Co,,  commission  agents,  and  paid  that  sum  to  Wiseman 
&  Co.  It  was  verbally  agreed  between  Matthey  and  Kelson  &  Co. 
that  the  latter  should  retain  the  money  out  of  the  proceeds  of  the 
sale  of  the  goods.  Afterwards  Kelson,  Tritton,  &  Co,,  by  Matthey's 
directions,  instructed  Wiseman  &  Co.  to  sell  the  goods.  This  was 
dune,  and  Wiseman  &  Co.  received  in  payment  three  bills  of  ex- 
change dated  27th  of  February,  1863,  for  sums  amounting  to 
£2284,  drawn  by  Wisem^in  &  Co.  upon  and  accepted  by  Palmer  & 
Co.,  and  payable  four  months  after  date.  Matthey  iieA,  on  the  20th 
of  February,  1863. 

On  the  3rd  of  March,  1863,  Kelson,  Tritton,  &  Co,,  being  creditors 
of  Matthey,  issued  an  attachment  out  of  the  Lord  Mayor's  Court  for 
£2183,  under  which  the  bills  in  the  hands  of  Wiseman  <&  Co.  were 
attached. 

Kelson,  Tritton,  &  Co,  after  this  applied  to  Wiseman  &  Co,  \o 
hand  them  over  the  bills,  which  Wiseman  &  Co,  did;  Kelson, 
Tritton,  &  Co,  giving  them  a  guarantee,  dated  the  29th  of  April, 
1863,  by  which,  after  reciting  the  claim  of  Kelson,  Tritton,  dt  Co.  to 
a  lien  on  the  bills,  and  their  having  been  handed  over  by  Wiseman  & 
Co.,  Kelson,  Tritton,  &  Co,  agreed  with  Wiseman  dt  Co.  to  save  and 
keep  them  harmless  and  indemnified  of,  from,  and  against  all  claims 
and  demands  which  might  be  made  on  them,  or  any  of  them,  for 
the  said  bills,  or  the  proceeds  thereof,  and  all  loss,  costs,  charges, 
damages,  and  expenses  which  Wiseman  &  Co.,  or  any  of  them, 
should  or  might,  on  any  account,  or  in  any  way  suffer,  sustain,  or 
be  put  unto  for,  or  by  reason,  or  in  consequence  of  their  so  handing 
over  and  giving  up  the  said  bills  as  thereinbefore  mentioned.  And 
Kelson,  Tritton,  &  Co.  further  agreed  with  Wiseman  <&  Co.  that  in 
the  event  of  any  proceedings  either  at  law  or  in  equity,  or  other- 
wise, being  commenced  against  Wiseman  &  Co.  in  respect  of  the 
bills,  or  upon  the  account  between  Wiseman  &  Co,  and  Matthey  in 
connection  with  the  bills,  or  out  of  which  the  bills   originated, 
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Kelson^  Triiton,  dk  Co,  would  also  save  harmless  and  keep  in-       l.  JJ. 
demnified   Wiseman  &  Co.  from  and  against  all  costs,  charges,       isTi 
damages,  and  expenses  which  they  might  suffer,  sustain,  or  be     Exp^nte 
put  unto  by  reason  or  in  consequence  of  such  proceedings ;  and    Wiseman. 
in  the  event  of  security  being  ordered  to  be  given  by  Wiseman      k^o^x, 
&  Co.  in  any  such  proceedings,  or  their  being  ordered  to  bring  •^"^^^^^''^'^^' 
any  amount  into  Court  under  such  proceedings,  then,  and   in 
such  case,  Kebon,  Tritton,  db  Co.  would  procure  such  security,  or 
pay  and  provide  Wiseman  cfe  Co.  with  the  amount  so  ordered  to  be 
paid,  as  the  case  might  be. 

Shortly  after  Maitheys  death  proceedings  in  Chancery  for  ad- 
ministeririg  his  estate  were  taken,  and  by  authority  of  the  Court 
his  personal  representative  on  the  6th  of  November,  1863,  brought 
an  action  against  Wiseman^  the  surviving  partner  in  the  firm  of 
Wiseman  <fe  Co.  to  recover  the  amount  of  the  bills.  Kelson,  Tritton, 
&  Co.  defended  this  action  by  their  own  attorneys,  and  at  their  own 
expense,  till  May,  1865,  when  a  decision  on  demurrer  was  given  in 
favour  of  the  Plaintiff.  Before  any  further  proceedings  had  been 
taken  Kelson^  Tritton,  &  Co.  executed  the  deed  of  inspectorship  here- 
inafter mentioned,  after  which  Wiseman  defended  the  action.  On 
the  12th  of  July,  1865,  a  verdict  was  found  for  the  Plaintiff,  and  on 
the  27th  of  July  final  judgment  was  signed  for  £2183  175.  9(2.  and 
costs,  which  were  taxed  on  the  ith  of  August,  1865,  at  £153  2a.  Id. 

Wiseman  paid  the  receiver  of  Matthey's  estate  the  amount  of 
damages  and  costs  by  three  equal  instalments  on  the  23rd  of 
January,  7th  of  May,  and  31st  of  May,  1866.  The  total  amount  of 
assets  collected  by  the  receiver  was  £3997,  which,  after  deducting 
payments  made  by  him  and  commission,  was  reduced  to  £2589. 

On  the  30th  of  June,  1865,  Kelson,  Trition,  dk  Co,  executed  a  deed 
of  inspectorship  expressed  to  be  made  between  the  partners  of  the 
first  part»  the  inspectors  of  the  second  part,  and  ^'  the  several  per- 
sons, companies,  and  co-partnership  firms  who,  at  the  date  hereof, 
are  respectively  creditors  of  the  said  debtors,  or  any  of  them,  or 
who  would  be  entitled  to  prove  under  an  adjudication  of  bank- 
ruptcy against  the  said  debtorSj^  founded  on  a  Petition  filed  on  the 
day  of  the  date  of  these  presents,"  of  the  third  part.  By  this  deed 
the  debtors  agreed  to  get  in  their  assets  under  the  direction  of  tlie 
inspectors,  and  from  time  to  time  divide,  or  assist  in  dividing 
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L.  JO  them  rateably  among  the  creditors  in  the  manner  thereinafter 

1871  provided,  and  to  deposit  all  moneys  received  by  them  from  the 

Ex  parte  assets  at  a  bank  to  such  account  as  the  inspectors  should  direct, 

Wiseman.  ^^^  j^^^  ^^  ^^^^  ^^^  ^^y  ^  g^^^^  moneys  without  the  consent  of 

Kblson,  the  inspectors,  nor  for  any  purpose  except  that  of  being  applied  for 
TMTToy,&Cc.  ^j^Q  purposes  of  the  deed.  And  that  if  at  any  time  before  the 
estate  was  completely  administered  dividends  to  the  amount  of 
20d.  in  the  pound  had  not  been  paid,  the  debtors  would,  if  the  in- 
spectors required  it,  assign  all  the  outstanding  estate  to  them  to 
be  administered  as  in  bankruptcy.  The  deed  contained  a  provision 
making  it  a  bar  to  all  proceedings  by  creditors  in  respect  of  their 
debts.  This  deed,  on  the  20th  of  July,  was  registered  under  clause 
192  of  the  Bankruptcy  Act,  1861.  Wiseman  did  not  assent  to  it> 
and  disputed  its  being  binding  on  non-assenting  creditors. 

In  April,  1866,  a  claim  made  out  by  the  inspectors  in  the  name 
of  Kehon,  Triiton,  db  Co.  against  Mattheys  estate  was  allowed  in  the 
suit  at  £5335  16s.  bd.  with  interest  from  31st  of  December,  1863, 
being  money  due  to  them  for  commission  and  interest  on  sale  of 
goods  as  agents  for  Maithey^  and  for  share  of  profits  on  certain 
transactions  on  their  joint  account.  In  their  account,  by  which  the 
balance  due  to  them  was  made  out,  they  credited  themselves  with 
the  £2000  paid  to  Wiseman  &  Co.  and  debited  themselves  with 
the  bills  for  £2284. 

On  the  18th  of  August,  1869,  KeUony  TriUon,  &  Co.  received 
£1014,  the  first  dividend  on  their  claim  from  Matthey*B  estate,  and 
on  the  15th  of  July  a  further  dividend  of  £110.  These  sums  Kelson, 
Tritton,  &  Co.  received  without  the  knowledge  of  the  inspectors 
and  placed  them  in  the  hands  of  their  private  solicitors.  On  the 
16th  of  March,  1870,  Wiseman  issued  ah  attachment  out  of  the 
Lord  Mayor's  Court  for  £2000,  and  attached  the  £1014  and  £110 
in  the  hands  of  the  solicitors  as  being  moneys  of  Kelson^  Trittan, 
&Co. 

In  these  circumstances  the  inspectors  required  Kelson,  Tritton, 
&  Co.  to  hand  over  these  sums  to  be  administered  under  the  deed 
of  inspectorship.  Kelson,  Tritton,  &  Co.  urged  that  Wiseman  d:  Co. 
were  creditors,  bound  by  the  deed,  and  ought  to  be  admitted  as 
creditors  for  the  amount  of  the  bills  of  exchange  with  interest  and 
costs.    Wiseman  denied  that  he  was  bound  by  the  inspectorship 
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deed,  and  insisted  that  he  was  entitled  to  sue  Kelson,  Trittony  &  Co.       L.  jj. 
on  their  indemnity,  and  to  attach  the  moneys  in  their  solicitors'        1871 


hands.  ex  paru 

A  special  case  was  agreed  to  for  obtaining  the  opinion  of  the     ^v^"^^- 
Court  on  the  rights  of  the  parties  in  the  above  state  of  circum-      Kklson, 
stances,  stating  four  questions  for  the  opinion  of  the  Court — first,  Tbitton^&Co* 
whether  Wiseman,  as  the  surviving  partner  of  Wiseman  &  Co., 
was  to  be  deemed  a  creditor  within  the  trusts  of  the  inspectorship 
deed,  and,  if  so,  for  what  amount  he  should  be  permitted  to  prove ; 
secondly,  whether  Wiseman  was  entitled  to  treat  the  deed  as  not 
binding  on  him,  and  to  sue  Kelson,  Tritton,  &  Co.  on  their  contract 
of  indemnity ;  thirdly,  whether  Wiseman  was  entitled  to  any  lien  on 
the  £1014  and  £110,  by  virtue  of  bis  proceedings  in  the  Lord 
Mayor's  Court ;  fourthly,  whether  Kelson,  Tritton,  &  Co.  had  any 
claim  on  the  last-mentioned  sums,  and  any  riglit  to  retain  them 
towards  satisfaction  of  what  they  might  be  called  upon  to  pay  to 
Wiseman,  or  whether  they  formed  part  of  the  trust  estate  under 
the  inspectorship  deed. 

Mr.  Eegistrar  Spring  Rice,  sitting  for  the  Chief  Judge,  held  that 
Wiseman  was  a  creditor  bound  by  the  deed,  and  entitled  to  prove 
for  the  £2183  Vis.  9d,  but  not  for  the  £153  costs;  and  that 
neither  he  nor  Kelson,  Tritton,  d:  Co.  had  any  claim  on  the  £1014 
and  £110,  but  that  those  sums  must  be  applied  under  the  inspector- 
ship deed.      Wisema/n  appealed. 

Mr.  Swanston,  Q.C.,  and  Mr.  Thesiger,  for  the  Appellant : — 

There  was  not  at  the  time  of  the  execution  of  the  deed  of  in- 
spectorship any  claim  which  could  be  proved  under  the  Bankruptcy 
Act,  1849,  8.  178.  Cary  v.  Dawson  (1) ;  Betteley  v.  Stainsby  (2) ; 
MUealfe  v.  Hanson  (3) ;  Hankin  v.  Bennett  (4) ;  on  which  point 
Ex  parte  Barwis  (5)  and  Adhins  v.  Partington  (6)  may  also  be 
referred  to.  Neither  is  there  any  right  of  proof  under  sect.  153  of 
the  Bankruptcy  Act,  1861 :  Martinis  Patent  Anchor  Company  v. 
Morion  (7) ;  Johnson  v.  Skafte  (8)  ;  Sharland  v.  Spence  (9).    In  re 

(1)  Law  Rep.  4  Q.  B.  568.  (5)  6  D.  M.  &  G.  702. 

(2)  Ibid.  2  C.  P.  568.  (6)  5  H.  A  N.  586. 

(3)  Ibid.  1  H.  L.  242.  (7)  Law  Rep.  3  Q.  B.  306. 

(4)  8  Ex.  107.  (8)  Ibid.  4  Q.  B.  700. 

(9)  Ibid.  2  C.  P.  456. 
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L.  J  J.  Penton  (1)  may  also  be  referred  to.  Wiseman^  therefore,  is  not 
1871  bound  by  the  deed,  and  may  pursue  his  remedies.  The  inspector- 
Ex  parte  ship  deed  did  not  assign  Kelson,  Trition,  <&  Co,*$  property.  The 
attachment  therefore  is  good. 


Wiseman. 

In  re 
Kelson. 


Tritton.&Co.      ^^*  ^^  ^^y  Q-C^'>  ^^^  ^^-  Finlay  KnigMy  for  Kelson,  TriUon,  & 
— ^        Co:— 

Where  a  right  to  damages  has  accrued  by  breach  of  contract 
before  adjudication,  there  is  a  right  of  proof  under  the  Act  of 
1861,  sect.  153:  Ex  parte  Mendel  {2).  Here  the  contract  was 
broken  before  the  inspectorship  deed,  for  it  was  in  substance  a 
warranty  by  Kelson  &  Go.  that  the  bills  were  theirs,  and  a  contract 
to  pay  if  any  yalid  claim  was  made.  It  was  like  a  covenant  that 
a  vendor  has  good  right  to  convey,  which  if  his  title  be  bad  is 
broken  as  soon  as  made.  Again,  there  is  a  right  of  proof  under 
the  Act  of  1849,  sect  178 :  Ex  parte  Barwis  (3) ;  dictum  of  Baron 
Martin,  in  Eankin  v.  Bennett  (4) ;  Adkins  v.  Farrington  (5). 

Mr.  Roxburgh,  Q.C.,  and  Mr.  A,  L.  Smith,  for  the  inspectors: — 

Kelson  &  Co.  had  no  right  to  receive  the  dividends  from  Matthey's 
estate,  and  withdraw  them  from  administration  under  the  inspector- 
ship deed,  and  Wiseman  knew  of  it.  The  attachment,  therefore, 
is  of  no  effect  against  the  title  of  the  inspectors. 

Mr.  Swanston,  in  reply : — 

There  was  no  warranty  of  title  to  the  bills,  but  merely  a  cove- 
nant to  indemnify  Wiseman  against  the  consequences  if  the  title 
was  bad,  and  tiU  he  suffered  loss  there  was  no  breach :  Brough  v. 
Oddy  (6) ;  Anircbus  v.  Davidson  (7).  The  right  to  prove  under 
sect.  178  is  negatived  by  Kent  v.  Thomas  (8). 


Nov.  25.     Sir  G.  Mellish,  L  J.,  delivered  the  judgment  of  the 
Court  as  follows : — 

This  was  an  appeal  on  a  special  case,  stated  by  consent  for  the 

(1)  Ibid,  1  Ch.  158.  (5)  5  H.  &  N.  586. 

(2)  1  D.  J.  A  S.  330.  (6)  1  Rusa.  &  My.  55. 

(3)  6  D.  M.  &  G.  702.  (7)  3  Mer.  569. 

(4)  8  Ex.  107.  (8)  Law  Rep.  6  Ex.  312. 
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opinion  of  the  Court  of  Bankruptcy,  between  James  Wiseman^  of       L.  JJ. 
the  first  part,  the  members  of  the  late  firm  of  Kelson^  TriUon,  dk        1871 
Co^  of  the  second  part,  and  the  inspectors  under  a  deed  for  winding     Ecd  parte 
up  their  estate  under  inspection,  which  had  been  executed  on  the     ^^meman. 
30th  of  June,  1865,  of  the  third  part.  Kelson, 

There  were  four  questions  for  the  opinion  of  the  Court,     [His Tritton^aCo, 
Lordship  read  the  questions.] 

The  answer  to  the  two  first  questions  depends  upon  a  contract  of 
indemnity,  which  is  set  out  at  length  in  the  5th  paragraph  of  the 
case.  On  the  6th  of  November,  1863,  an  action  was  brought  by 
the  administrator  of  Mr.  Matthey  against  Mr.  Wiseman,  to  recover 
the  proceeds  of  the  bills  of  exchange,  with'  interest.  It  is  not 
stated  in  the  case  by  which  of  the  parties  the  action  was  defended. 
On  the  hearing  before  us  it  was  admitted  that  the  action  was 
defended  by  Eehan,  TriUon,  dt  Co.,  through  their  own  attorneys, 
up  to  May,  1865,  when  a  demurrer,  which  had  been  joined  in  the 
action,  was  decided  in  favour  of  the  Plaintifi*,  Shortly  after  this 
Kdson,  Tritton,  &  Co,  stopped  payment ;  and  the  defence  to  the 
action  was  thenceforth,  with  the  consent  of  Kelson,  Triiton,  dt  Co., 
conducted  by  Mr.  Wiseman,  through  his  attorney.  On  the  12th 
of  July,  1865,  which  was  after  the  inspectorship  deed  was  executed, 
the  Plaintiff  in  the  action  obtained  a  verdict  against  Mr.  Wiseman 
for  £2 183  lis.  9d. ;  and  shortly  afterwards  the  Plaintiff  obtained 
final  judgment  for  that  sum  and  £153  2s.  Id.  costs*  Mr.  Wiseman, 
in  the  year  1866,  paid  the  whole  amount  so  recovered  against  him 
in  three  instalments  to  MattJiey's  estate,  which  was  being  wound  up 
in  the  Court  of  Chancery.  The  question,  then,  is  whether,  under 
these  circumstances,  Wiseman  was  a  creditor  who,  if  Kelson, 
Triiton,  dt  Co.  had  become  bankrupt  on  the  30th  of  June,  1865, 
would  have  been  entitled  to  prove  against  their  estate  for  the 
proceeds  of  the  bills  of  exchange,  with  interest  and  costs,  or  any 
of  such  sums ;  and  this  appears  to  us  to  depend  upon  what  the 
true  effect  of  the  contract  of  indemnity  is. 

It  was  contended  before  us  that  the  contract  of  indemnity  amounted 
to  a  warranty  on  the  part  of  Kelson,  Tritton,  <&  Co.  that  they  were 
the  persons  truly  entitled  to  ^he  bills  of  exchange,  or  at  any  rate 
to  an  engfi^ement  on  their  part,  that  if  a  valid  claim  was  made  by 
MaUhey's  representative  against  Wiseman  to  recover  the  proceeds  of 
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L.  JJ.      the  bills  of  exchange,  they  would  forthwith  pay  the  amount  of  the 
ib7l        bills  of  exchange  with  interest.    If  that  was  the  true  construction 
ExparU     of  the  Contract,  then  no  doubt  it  would  follow  that  the  contract 
WiBEMAN.     y^^  completely  broken  before  the  inspectorship  deed  was  executed, 
Kelboit,      and  the  case  would  come  within  the  153rd  section  of  the  Act  of 
TbittoMOo.  jggj^     yff^  Q<^  Qf  opinion,  however,  that  this  is  not  the  true  con- 
struction of  the  contract.     We  think  there  is  no  warranty  that 
Kelson,  TrUion,  cfe  Co.  were  entitled  to  the  bills,  nor  any  promise 
that  if  a  valid  claim  was  made  by  MaMheys  representative.  Kelson, 
Triiton,  &  Co.  would  forthwith  pay  the  proceeds  of  the  bills  with 
interest     The  contract  appears  to  us  distinctly  to  contemplate  that 
KdsoUy  Tritton,  dt  Co.  might,  if  they  pleased,  cause  the  action  to 
be  defended ;  and  we  think,  that  if  Kelson,  Tritton,  &  Co.  had 
continued  to  defend  the  action  through  their  own  attorney,  and 
then  had  paid  the  full  sum  recovered  and  tlie  costs  to  MaMheys 
representative  as  soon  as  judgment  was  signed  and  before  exe- 
cution could  be  issued  against  Wiseman,  the  contract  would  never 
have  been  broken  at  all. 

We  are  of  opipion,  therefore,  that  no  breach  of  the  contract  had 
been  committed  previous  to  the  execution  of  the  deed  of  inspector- 
ship under  which  the  amount  of  the  bills  could  have  been  re- 
covered as  damages.  If  the  contract  had  been  broken  at  all,  and 
the  special  case  does  not  shew  that  it  had,  it  had  only  been  broken 
by  Wiseman  having  been  allowed  hy  Kelson,  Tritton,  &  Co.  to  incur 
a  debt  to  his  own  attorney  in  defending  this  action  between  the 
time  when  they  stopped  payment  and  the  execution  of  the  deed 
of  inspectorship ;  and  for  this  breach  we  think  that  the  amount  of 
that  debt  was  the  only  damages  that  could  be  recovered. 

We  are  of  opinion,  therefore,  that  the  proof  for  the  amount  of 
the  bills  of  exchange,  which  has  been  allowed  by  the  Registrar, 
cannot  be  supported  under  the  153rd  section  of  the  Act  of  1861. 

It  is  next  contended,  on  behalf  of  the  Respondents,  that  the 
amount  of  the  bills,  with  damages  and  costs,  was  a  sum  which 
Kelson,  Tritton,  dt  Co.  were  liable  to  -psLj  upon  the  contingency  of 
the  action  being  decided  in  favour  of  the  Plaintiff,  and  that,  there- 
fore, this  sum  could  be  proved  under  the  178th  section  of  the 
12  &  13  Vict,  c  106. 

it  appears  to  us,  however,  that  the  contract  of  indemnity  was 
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not  confined  to  the  sum  recovered  by  the  judgment    It  is  clear,       L.  JJ. 
indeed,  that  Wisemans  own  costs  in  defending  the  action  were        1871 
included  in  the  indemnity;  and  we  think  that  every  time  that     Ex parte 
Kdson,  Triiim.  &  Co.  allowed  Wiseman  to  contract  a  debt  with    Wiseman. 
his  own  attorney,  or  to  advance  money  in  payment  of  his  own      Kblson, 
costs  of  the  action,  the  contract  was  broken.     So  also,  after  the  ^^^"^^^»^<^- 
final  judgment  was  obtained,  further  legal  proceedings  might  have 
been  taken  either  by  Wisema/n  himself  to  reverse  the  judgment,  or 
by  the  Plaintiff  to  enforce  it  against  him,  from  which  Wiseman 
might  sustain  further  damages  and  costs  against  which  he  would 
be  entitled  to  be  indemnified.    The  contract  therefore  appears  to 
us  not  to  be  a  contract  to  be  performed  once  for  all  on  the  hap- 
pening of  a  single  contingency,  but  to  be  a  contract  which  was 
liable  \o  be  broken  repeatedly  at  diflferent  times  upon  the  hap- 
pening of  various  contingencies,  whilst  separate  damages  could  be 
recovered  under  each  such  breach.   We  are  of  opinion  that  Warburg 
V.  Tucker  (1),  Mitccdfe  v.  Eanson  (2),  Gary  v.  Dawson  (3),  and  Bet- 
tdey  V.  Stainsby  (4),  are  decisive  authorities,  that  the  liability  of  a 
bankrupt  under  such  a  contract  is  not  within  the  178th  section  of 
the  Act  of  1849. 

Moreover,  in  Beitdey  v.  Stainsby^  Mr.  Justice  WUles  and  Mr. 
Justice  Keating^  who  were  the  only  Judges  before  whom  the  case 
was  heard,  both  express  an  opinion  that  a  liability  under  a  con- 
tract of  indemnity  is  not  a  liability  to  pay  money  at  all  within 
the  178th  section ;  and  we  agree  in  that  opinion.  We  think  that, 
to  come  within  the  section,  the  bankrupt  must  be  made  liable  by 
the  contract  itself  to  pay  money.  Here  the  contract  is  to  indem- 
nify, and  although  that  contract  might  have  been  performed  by 
paying  money  to  Matiheys  representative,  it  might  also  have  been 
performed  in  any  other  way  by  which  Matthey's  representative 
might  have  been  induced  to  abandon  and  release  the  claim  against 
Wiseman.  Maples  v.  Pepper  (5)  is  also  an  authority  that  a  lia- 
bility to  pay  damages  for  the  breach  of  a  contract,  where  the  con- 
tract itself  is  not  a  contract  to  pay  money,  is  not  within  the  178th 
section.    On  the  whole,  we  are  of  opinion  that  Wiseman  was  not 

(1)  5  E.  &  B.  384.  (3)  Law  Rep.  4  Q.  B.  5G8. 

(2)  Law  Rep.  1  H.  L.  242.  (4)  Ibid.  2  C.  P.  568. 

(5)  18  C.  B,  177. 
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L.  JJ.  entitled  or  bound  to  prove  the  amount  of  the  bills  against  the 
1871  estate  of  Kehon,  Trittotiy  &  Co, 
Ex  ytarte  The  two  last  questions  in  the  special  case  relate  to  two  sums  of 
Wiseman.  £io14  lis.  3d.  and  £100  38.  8d.  After  Wiseman  had  paid  the 
Kelson,  sums  recovered  from  him  by  Matthey's  representative  to  the 
fiiTTON^  ^'receiver  of  Maitheys  estate  in  the  Court  of  Chancery,  the  in* 
specters  of  Kelson,  Trittony  &  Co.  made  out  their  account  against 
the  estate  of  Matihey.  In  that  account  both  the  advance  of  the 
£2000  to  Matthey  and  the  payment  by  Wiseman  of  the  bills  of 
exchange  are  debited  and  credited.  Kelson,  Tritton,  &  Co.  after- 
wards received  the  said  two  sums  as  dividends  from  Matthey  s  estate, 
and  handed  them  to  their  solicitors.  Wiseman  then  commenced 
proceedings  in  the  Lord  Mayor's  Court  against  Kelson,  Tritton, 
&  Co.  for  the  breach  of  the  contract  of  indemnity,  and  caused  the 
two  sums  to  be  attached.  The  question  is — to  whom  do  these  sums 
belong  ?  and  we  agree  with  the  Registrar  that  they  belong  to  the 
estate  of  Kelson,  Tritton,  &  Co.^  which  is  to  be  distributed  among 
their  creditors  by  the  inspectors.  They  represent  a  debt  due  to 
Kelson,  Tritton,  &  Co.  at  the  time  they  executed  the  deed  of  in- 
spectorship, and  we  are  of  opinion  that  neither  Kelson,  Tritton,  & 
Co.  nor  any  subsequent  creditor  of  Kelson,  Tritton,  dt  Co.  is  entitled 
to  prevent  these  sums  being  distributed  by  the  inspectors  under 
the  deed  of  inspectorship.  It  is  true  that  the  figures  stated  in 
the  special  case  prove  that  these  sums  must  have  been  in  great  part 
paid  out  of  the  sums  paid  by  Wiseman  to  the  receiver  of  Maithey's 
estate,  but  we  do  not  think  that  this  can  make  any  difference. 

We  answer  the  four  questions  stated  in  the  special  case  as 
follows : — 

1st.  Mr.  Wiseman,  as  the  surviving  partner  of  the  firm  of 
Wiseman  &  Co.,  is  not  to  be  deemed  and  considered  a  creditor 
under  the  trusts  of  the  inspectorship  deed. 

2nd.  Mr.  Wiseman  is  entitled  to  treat  the  deed  as  not  in  any  way 
binding  on  him,  and  to  maintain  an  action  at  law  against  Messrs. 
Kelson,  Tritton,  &  Co.  for  breach  of  the  contract  of  indemnity. 

3rd.  Mr.  Wiseman  is  not  entitled  to  any  lien  upon  any  of  the 
aforesaid  sums  of  £1014  17a.  3d.  and  £110  3s.  8d.  by  virtue  of  the 
proceedings  taken  by  him  in  the  Lord  Mayor's  Court. 

4th.  Messrs.  Kelson,  Tritton,  &  Co.  have  not  any  claim  upon  the 
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said  sums  of  £1014  ITs.  Sd.  and  £110  Ss.  8d.,  nor  any  right  'to       L.  JJ. 
retain  and  apply  the  same  towards  satisfaction  of  what  they  may        1871 
be  called  upon  to  pay  Mr.  Wiseman.    The  two  sums  form  part  of     eT^Hb 
the  trnst  estate  under  the  inspectorship  deed.  Wiseman. 

We  are  of  opinion  that  the  inspectors  should  have  their  costs      k«l»on. 
out  of  the  estate,  both  in  the  Court  below  and  before  us,  but  that  Tritton.&Co. 
Mr.  Wiseman  and  Messrs.  Kelson,  Triiton,  &  Co.  should  bear  their 
own  costs  in  both  Courts. 

The  case  must  be  remitted  to  the  Court  of  Bankruptcy  to  make 
the  orders  which  the  parties  have  agreed  upon  in  accordance  with 
our  answers  to  the  questions. 

Solicitors :  Messrs.  Linkhter  dt  Co. ;  Messrs.  Janson,  Cdbh,  & 
Pearson  ;  Messrs.  Mackenzie,  Trinder,  &  Co. 


In  re  DURHAM  COUNTY  PERMANENT  BENEFIT  L.  JJ. 

BUILDING  SOCIETY.  i87i 

Ex  parte  WILSON.  .VottJ5. 

Jurisdiction — Suhmisaion  to  Judge  acting  in  Winding-up — Bight  of  Appeal. 

Questions  baving  arisen  between  the  official  liquidator  of  a  company  and  a 
mortgagee  with  whom  the  trustees  had  deposited  deeds  belonging  to  the  com- 
pany, with  respect  to  the  validity  of  the  secarity,  the  parties  signed  an 
agreement  that  their  rights  should  be  determined  in  a  summary  way  by  the 
Judge  acting  in  the  matter  of  the  winding-up : — 

Held,  on  the  construction  of  the  agreement,  that  this  was  a  submission  to 
the  Judge  personally,  and  that  no  appeal  could  be  brought  to  the  Court  of 
Appeal  in  Chancery. 

IHIS  was  an  appeal  from  an  order  made  by  Vice-Chancellor 
Bacon,  in  the  winding-up  of  the  Durham  County  Permanent  Benefit 
Butldinff  Society  (1). 

The  trustees  of  the  society,  previously  to  the  commencement  of 
the  winding-up,  deposited  certain  mortgage  deeds  executed  by 
members  of  the  society  with  the  Kev.  W.  Wilson  as  a  security  for 
£200  borrowed  by  them  under  one  of  the  rules  of  the  society. 

The  oflScial  liquidator  disputed  the  validity  of  the  security,  and, 
(1)  Law  Rep.  12  Eq.  516. 
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Kx  parte 
WiLsoir. 


L.  JJ.  in  order  to  facilitate  the  settlement  of  the  question,  the  oflScial 
1871  liquidator  and  Mr.  Wilson  signed  an  agreement  dated  the  6th  of 
^       April,  1871. 

County         ^^  ^^^®  agreement— after  reciting  the  order  for  winding-up,  and 
Permanent  the  deposit  of  deeds,  and  that  questions  had  been  raised  by  the 
Building     ojBScial  liquidator  as  to  the  validity  of  the  said  transaction,  and  as 
to  the  right  of  the  said  society  to  pledge  or  deposit  any  of  the  secu- 
rities of  the  members;  and  also  reciting  that  for  the  purpose  of 
enabling  the  mortgagors  of  the  said  premises  to  redeem  the  said 
securities,  and  of  avoiding  as  far  as  possible  litigation  between 
the  said  oflScial  liquidator  and  the  said  W.  Wilson  with  reference 
to  the  said  deposit  of  securities,  it  was  provided  that  the  agree- 
ment should  be  subject  to  the  sanction  of  the  Vice-Chancellor 
acting  in  the  matter  of  the  winding-up  of  the  said  society,  to  be 
obtained  on  or  before  the  1st  day  of  May  next;  that  the  said 
W.  Wilson  should,  upon  request  of  the  said  oflScial  liquidator,  hand 
over  to  him  the  deeds  and  documents  of  title,  if  any  mortgagor 
should  be  desirous  of  redeeming  his  security,  or  if  the  said  oflScial 
liquidatx)r  sliould  realise  the  same,  and  he  should,  if  necessary,  join  in 
any  receipt  or  discharge  for  the  mortgage  moneys ;  and  that  the 
amount  due  to  the  mortgagor  should  be  ascertained  and  settled 
between  the  oflScial  liquidator  and  the  mortgagor,  and,  when  paid, 
should  be  carried  to  a  separate  account  in  the  winding-up. 
The  agreement  then  contained  the  following  clauses ; — 
"  The  moneys  received  by  the  said  oflSeial  liquidator  under  this 
agreement,  and  passed  to  the  said  account,  shall  be  retained  until 
the  question  of  the  right  to  the  same  has  been  ascertained  and 
determined  by  the  Court  of  Chancery,  under  the  winding  up  of  the 
said  society,  or  until  either  of  the  parties  shall  have  given  notice  to 
the  other  of  the  relinquishment  of  his  claim  to  the  moneys  received 
under  this  agreement,  in  which  latter  case  the  party  giving  such 
notice  shall  do  all  necessary  acts  for  the  purpose  of  paying  or 
handing  over  all  moneys  and  securities  come  into  possession  under 
this  agreement.** 

•*  In  case  of  any  diflTerence  or  dispute  in  any  manner  arising 
under  this  agreement,  the  same  shall  be  settled  by  the  Chief  Clerk 
of  the  Vice-Chancellor  to  whose  Court  the  winding-up  of  the  said 
society  is  attached." 
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••  The  rights  of  the'  parties  hereto  shall  be  determined  as  they 
existed  immediately  before  signing  and  entering  into  this  agree- 
ment, and  shall  be  fnlly  and  effectnally  determined  in  a  summary 
way  by  the  Judge  acting  in  the  matter  of  the  winding-up  of  the 
said  society .'^ 

Under  this  agreement,  the  official  liquidator  took  out  a  summons 
before  the  Vice-Chancellor,  calling  upon  Mr.  Wihon  to  give  up 
the  deeds  without  any  payment  being  made  to  him.  The  Vice- 
Ghancellor  refused  to  make  the  order,  and  the  official  liquidator 
appealed  from  his  decision. 

Mr.  Fry,  Q.C.,  and  Mr.  HiggiiMj  for  the  official  liquidator. 

Mr.  Cotton,  Q.C.,  and  Mr.  CaldecoU,  for  Mr.  Wihon. 

On  the  appeal  being  opened. 

Sib  W.  M.  James,  L. J.,  said : — ^I  am  of  opinion  that  we  have  no 
jorisdiction  in  this  matter.  The  parties  have  agreed  to  have  the 
questions  between  them  decided  in  a  summary  way  by  the  Judge 
acting  in  the  matter  of  the  winding-up.  I  understand  that  to 
mean  the  Judge  personaUy.  It  seems  to  me  that  an  appeal  was 
just  what  they  wished  to  avoid.  I  wish  it»  however,  to  be  understood 
that  I  decide  this  on  the  intention  of  the  parties  expressed  in  this 
agreement.  It  would  have  been  different  if  they  had  submitted 
generally  to  have  the  questions  decided  by  the  Court  of  Chancery  in 
the  winding-up.     The  appeal  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors:  Messrs.  Lewis,  Munns,  &  Longden;  Mr.  B.  Ellis, 


L.JJ. 

1871 
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^-  JJ-  COUSENS  V.  COUSENS. 

1871 

[1869    C.    58.] 


Am».  4. 


Costs — Taxation — Three  Counsel, 

Where  a  junior  counsel  who  has  prepared  the  pleadings  for  a  party  to  a 
cause  is  called  within  the  bar  before  the  hearing,  and  after  a  leader  has  been 
retained,  then,  if  the  case  is  of  such  a  description  as  to  make  the  retaining  a 
leader  at  that  stage  of  the  cause  proper,  the  costs  of  three  counsel  at  the 
hearing  ought  to  be  allowed. 

J  HIS  was  a  motion  by  the  Plaintiffs  by  way  of  appeal  from  a 
decision  of  Vice-Chancellor  Bacon  refusing  to  direct  the  Taxing 
Master  to  review  his  taxation. 

The  suit  was  a  cross  suit.  The  bill  in  the  original  cause  was 
settled  and  signed  by  Mr.  JSddt8,  and  Mr.  Kay  was  retained  as 
leading  counsel.  After  this  the  Defendants  in  the  original  cause 
filed  this  cross  bill  against  the  Plaintiff  in  the  original  cause.  The 
Defendant  in  the  cross  cause  did  not  give  a  retainer  in  it  to  Mr. 
Katfy  but  Mr.  Eddis  settled  and  signed  the  answer.  Before  the 
causes  were  ready  for  hearing,  Mr.  Eddia  was  called  within  the 
Bar,  and  the  Defendant  in  the  cross  cause  gave  briefs  in  both 
causes  to  Mr.  Eay^  Mr.  Eddis,  and  a  junior.  The  Plaintiflfe  in  the 
cross  cause  were  substantially  successful  as  Defendants  in  the 
original  cause,  but  their  cross  bill  was  dismissed  with  costs. 

The  Taxing  Master,  in  taxing  the  costs  of  the  Defendant  in  the 
cross  cause,  allowed  the  fees  of  three  counsel,  which  was  one  ground 
of  objection. 

The  second  ground  of  objection  was  this :  the  Defendant  in  the 
cross  cause  marked  his  briefs  in  the  two  causes  alike — thirty-five 
guineas,  thirty  guineas,  and  twenty-five  guineas.  The  Plaintiffs 
in  the  cross  cause  marked  lower  fees  in  the  cross  cause  than  in  the 
original  cause;  marking  in  the  latter  thirty-five  guineas  to  the 
leader,  and  twenty-five  to  the  junior,  and  in  the  cross  cause  only 
fifteen  guineas  to  the  leader  and  ten  guineas  to  the  junior.  They 
objected  to  the  fees  marked  by  the  Defendant  in  the  cross  cause 
as  being  excessive. 

As  to  the  first  objection,  the  Taxing  Master  stated  :  "  Mr.  Eddis 
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had  been  the  Defendant's  junior  in  the  suit,  but  prior  to  the  hearing      L.  JJ. 
took  silk.  The  practice  in  this  office,  prior  to  the  decision  in  Horsley        1871 
T.  Cox  (1)  by  Lord  JRamiUyy  was  to  disallow  the  costs  of  the  third     coisens 
counsel  in  such  cases ;  and  I  couceive  that  I  am  bound,  whatever  my    .  (i^^g^^yg 
opinion  may  be,  to  follow  that  case  until  a  court  of  co-ordinate  or        — • 
superior  jurisdiction  has  ruled  otherwise." 

On  the  objection  as  to  the  amount  of  fees,  after  noticing  the 
fees  mark^  by  the  parties  respectively,  he  observed :  "  I  think 
the  fees  in  question  large,  but  I  do  not  think  that  they  are  so 
grossly  excessive  as  to  render  it  proper  for  me  to  interfere  with 
the  discretion  of  the  solicitor,  whatever  the  Court  may  be  inclined 
to  do,  or  that  they  were  divided  into  moieties  with  any  unfair 
intent ;  and  I  have  therefore  overruled  those  objections.'' 

Mr.  Morgan^  Q.C.,  and  Mr.  LincUetf,  for  the  Appellants: — 

The  pleadings  in  this  case,  no  doubt,  were  heavy,  but  not  so 
heavy  that  the  fees  of  a  third  counsel  should  be  allowed  on  that 
ground  alone,  as  in  Pearce  v.  Lindsay  (2).  In  Carter  v.  Barnard  (3), 
where  the  junior  had  taken  silk,  the  fees  of  a  third  counsel  were 
allowed — but  only  because  the  case  was  extraordinarily  complicated ; 
and  in  Green  v.  Briggs  (4)  they  were  disallowed. 

[The  Ix)RD  Justice  James  : — It  does  not  appear  that  in  that 
case  a  retainer  had  been  given  to  a  leader  before  the  junior  was 
called  within  the  Bar.] 

No  retainer  was  ever  given  to  Mr.  Kay  in  this  cause. 

[The  Lord  Justice  James  : — ^That  is  wholly  immaterial,  as  he 
bad  been  retained  in  the  original  cause.] 

The  case  of  Midland  Bailway  Company  v.  Brawn  (5)  shews  the 
principle,  and  we  submit  that  the  fees  here,  as  in  that  case,  ought 
not  to  be  allowed.  Horsley  v.  Cox  is  opposed  by  two  cases,  and 
onght  not  to  be  followed.    Then  as  to  the  quantum  of  fees 

[The  Lord  Justice  James  : — ^We  cannot  enter  upon  that ;  this 
Court  cannot  undertake  the  office  of  the  Taxing  Master.] 

Mr.  Bdbinson,  for  the  Eespondents,  was  not  called  upon. 

(1)  Law  Rep.  7  Eq.  464.  (3)  16  Sim.  157. 

(2)  1  D.  P.  &  J.  573.  (4)  7  Hare,  279. 

(6)  10  Hare,  App.  xliv. 
Vol.  VU.  E  1 


Digitized  by  VjOOQ IC 


50  GHANGEBY  APPEALS.  [L.K. 

L.  jj.      Sir  W.  M.  James,  L.J.  :— 
}^  I  am  of  opinion  that  this  appeal  motion  must  be  refused  mth 


CovsENB     costs.    I  do  not  say  that  in  every  case  in  which  the  junior  ooonsel 


9. 


CouasNg.  ^ho  has  drawn  the  pleadings  has  been  called  within  the  Bar  before 
the  hearing  the  costs  of  three  counsel  ought  to  be  allowed.  The 
question  appears  to  me  to  be  whether  the  case  is  of  such  a  de- 
scription that  the  having  retained  a  leader  before  the  jum'or  was 
ddled  within  the  Bar  was  reasonable  and  proper.  K  it  be  such  a 
case,  then,  if  the  junior  is  called  within  the  Bar,  it  is  reasonable  that 
his  services  should  be  retained ;  it  is  necessary  to  employ  a  junior ; 
and  unless  a  brief  be  given  to  the  leader  who  has  been  retained 
his  retainer  is  thrown  away.  In  such  a  case  the  having  three 
counsel  is  reasonable,  and  the  expense  is  not  an  expense  of  luxury 
which  the  adversary  cannot  be  called  upon  to  pay.  The  question 
as  to  the  quantum  of  fees  ought  never  to  have  been  brought  here. 
The  Taxing  Master  considered  that  the  fees  were  not  such  as  to- 
call  for  his  interference,  and  we  shall  not  interfere  with  his. 
discretion. 

Sib  6.  Mellish,  LJ.  : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Flux  &  Co. ;  Mr.  H.  W.  YaUance. 


L.JJ.  In  re  CHESHIKE. 

«,y^         Fraetict — Chancery  or  Lunacy — Ecclesiasiical  Commisnaners — 23  <f;  24  VicL 
Hoc,  11.  c.  124, 8. 38. 

Where  the  interest  under  a  lease  made  by  an  eoclesiastical  corporation 
is  vested  in  trustees  without  power  of  sale,  and  the  pereon  entitled  to  the 
rents  is,  through  unsoundness  of  mind,  incapable  of  consenting  to  a  sale,  the 
order  sanctioning  such  sale  is  to  be  made  in  Chancery  and  not  in  lunacy. 

XHIS  was  a  Petition  for  liberty  to  sell  to  the  Ecclesiastical  Com- 
missioners a  leasehold  interest,  one  of  the  equitable  tenants  for 
life  of  which  was  a  person  of  unsound  mind  not  so  found  by 
inquisition. 
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The  leasehold  was  demised  in  1842  by  the  Dean  and  Chapter       L.  JJ. 
of  Peterborofsgh  to  Thomas  Cheshire  for  the  lives  of  three  persons,       1871 
and  the  snrviTors  and  sanrivor  of  them.    Cheshire^  by  his  will,       j«^ 
gave  his  residuary  real  and  personal  estate  to  trustees  upon  trust    ^^^°™*"''- 
(beside  other  trusts  which  had  determined)  to  pay  to  jET.  T.  Chap- 
man an  annuity  of  £100  for  his  life,  and  subject  thf  reto  to  pay  the 
rents  to  the  testator's  daughters  Eliza  Cheshire  and  Caroline  Cheshire 
daring  their  joint  lives  in  equal  shares,  and  after  their  respective 
deceases  to  pay  the  rents  in  manner  therein  mentioned,  and  after 
the  decease  of  the  survivor  of  them  upon  trust  to  sell  the  property. 

The  testator  died  in  1845.  Caroline  Cheshire  was  of  unsound 
mind,  but  not  so  found  by  inquisition.  Some  time  after  the  testa- 
tor's death  the  property  (subject  to  the  lease)  had  become  vested  in 
the  Ecclesiastical  Commissioners.  One  of  the  lives  in  the  lease 
having  dropped,  the  Commissioners  refused  to  renew,  but  agreed, 
subject  to  the  approbation  of  the  Court,  to  purchase  the  leasehold 
interest  for  £800. 

The  present  Petition  was  presented  by  Caiiel^  the  trustee  of  the 
will,  and  Eliza  Cheshire,  Caroline  Cheshire^  by  her  next  friend, 
and  H.  T.  Chapman,  In  the  Matter  of  Caroline  Cheshire,  a  person 
of  unsound  mind,  and  of  the  estate  of  Thomas  Cheshire,  and  of 
the  Act  23  &  24  Yict.  c.  124 ;  and  asked  that  the  trustee  might  be 
at  liberty  to  sell  according  to  the  agreement.  It  was  intituled 
both  in  Lunacy  and  in  Chancery. 

The  statute  23  &  24  Vict.  c.  124,  s.  38,  provides,  that  if  an. 
ecclesiastical  lease  is  vested  in  trustees  without  power  of  sale,  the 
trustees  may  sell,  with  the  consent  in  writing  of  the  person  bene- 
ficially entitled  to  the  rents,  *^  or,  if  there  shall  be  no  person 
capable  of  giving  consent,"  then,  "  with  the  sanction  and  a[ipro- 
bation  of  the  Court  of  Chancery,  to  be  obtained  on  petition  to  the 
said  Court." 

Mr.  0.  A.  Saunders,  appeared  for  the  Petition,  which  was  placed 
among  the  lunatic  petitions. 

Their  Lobdships  stated  their  opinion  to  be  that  it  ought  to 
have  been  presented  in  Chancery,  and  objected  to  making  an 
order.    On  being  informed,  however,  that  the  Petition  was  inti- 
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t.  JJ.      tnled  in  Chancery  as  well  as  in  Lunacy,  their  Lordships  made  the 
1871       order,  stating  at  the  same  time  that  they  did  so  by  virtue  of  their 
Jure       original  jurisdiction  in  Chancery,  and  directing  the  order  to  be 
drawn  up  in  Chancery  only. 

Solicitors:  Messrs.  Clarke^  Son,  dt  Bawlins. 


CHEfHIBE. 


1871 

yi*r.  25. 


L.  jj.  In  re  GIBSON,  a  supposed  insane  person. 


Lunatic — Past  Maintenance — Lunacy  Regtdatum  Act,  1862. 

A  person  of  unsound  mind,  not  found  so  by  inquisition,  was  kept  by  her 
brothers  in  a  private  asylum  from  1838  to  1859,  at  a  total  expense  of  moro 
than  £700.  The  brothers  having  suffered  losses  in  trade,  and  being  nnablo 
further  to  support  her,  she  was  kept  in  a  county  asylum,  at  the  expense  of 
the  county,  from  1859  to  1871,  the  total  expense  exceeding  £300.  In  1871 
a  legacy  was  paid  to  her  brothers,  which  by  a  will  was  directed  to  be  paid  to 
them  to  be  applied  for  her  benefit.  This  legacy  was  ordered  to  be  retained 
by  the  brothers  for  her  past  maintenance  in  preference  to  the  claims  of  the 
county,  the  brothers  imdertaking  to  maintain  her  in  future ;  and,  semUe,  they 
would,  even  without  giving  this  undertaking,  have  been  entitled  so  to  be 
repaid  for  past  maintenance. 

Christina  OIBSON,  a  person  of  unsound  mind,  but  not 
ibund  so  by  inquisition,  was  kept  in  a  private  lunatic  asylum  at 
the  expense  of  her  brothers,  Thomas  Oibson  and  Alexander  CHbson, 
from  1838  to  1859,  at  an  expense  of  more  than  £700  in  the  whole. 
In  that  year  her  brothers,  having  had  losses  in  business,  became 
unable  to  continue  to  support  her,  and  she  was  placed  in  the  Colney 
Hatch  Asylum,  where  she  was  thenceforth  kept  at  the  expense  of 
the  county  of  Middlesex. 

In  February,  1871,  the  sum  of  £641  7».  lOd.  was  paid  to  Thomas 
Gibson  and  Alexander  Oibson,  being  a  share  of  the  residuary  estate 
of  F.  Scoti,  who  bequeathed  it  to  Christina  Gibson,  but  directed  his 
trustees  to  pay  it  to  them,  "  as  acting  for  and  in  behalf  of  their 
said  sister,  and  whose  receipt,  as  managing  for  her,  shall  be  a  suffi- 
cient exoneration  and  discharge  to  my  said  trustees,  recommending 
to  them  the  care  of  their  said  sister,  and  to  apply  the  bequest 
hereby  made  to  her  for  her  benefit,  at  such  times  and  in  such 
manner  as  to  them  may  seem  most  for  her  interest." 


Digitized  by  VjOOQ IC 


VOL.  Vn.]  CHANCaBRT  APPEALS.  5$ 

Thonias  Gibson    thereupon  communicated  with  the  Commis-       L.JJ. 
sioneis  in  Lunacy,  and  arrangements  i^ere  made  for  removing  the       1871 
lunatic  to  a  private  asylum,  and  purchasing  for  her  a  life  annuity       j^  re 
with  the  £641  Is.  lOd, ;  but  before  it  had  been  carried  out  a      ^^*» 
claim  was  made  on  Thomas  Gibson  by  the  treasurer  of  the  county 
of  Middlesex  for  £309  16^.  4eZ.,  for  the  past  maintenance  of  the 
lunatic  in  the  county  asylum. 

On  the  9th  of  September,  1871,  the  Commissioners  in  Lunacy 
reported  that  the  income  of  the  lunatic's  property  was  not  duly 
applied  for  her  benefit.  It  was  thereupon  referred  to  the  solicitor 
to  the  suitors'  fund  to  take  proceedings  for  the  purpose  of  protect- 
ing the  lunatic's  property,  and  making  her  income  available  for  her 
maintenance,  and  it  was  arranged  that  a  Petition  should  be  pre- 
sented by  Thomas  CUbson  stating  the  above  facts.  The  Petition 
prayed  that  the  costs  of  the  Petitioner  might  be  paid,  and  that  the 
Petitioner  and  Alexander  Gibson  might  be  directed  whether  they 
should  retain  the  balance  in  satisfaction  of  what  they  had  expended 
on  tlie  maintenance  of  the  lunatic,  or  whether  they  should  pay  the 
claim  of  the  treasurer  of  the  county  of  Middlesex,  and  from  time 
to  time  repay  him  the  further  sums  which  he  might  expend  for 
her  maintenance  at  Colney  Hatchy  so  far  as  the  property  would 
extend. 

Mr.  OracindUy  for  the  Petitioner,  referred  to  Re  Macfarlane  (1),. 
and  stated  that  his  client  was  willing  to  give  the  same  undertaking 
as  was  given  in  that  case  to  provide  for  the  future  maintenance  of 
the  lunatic,  upon  receiving  the  fund  for  past  maintenance. 

Mr.  Methddy  for  the  solicitor  to  the  suitors*  fund,  referred  to  the- 
Lanaey  Regulation  Ad,  1862  (25  &  26  Vict.  c.  86),  sects.  12, 13. 

Mr.  Schomherg,  Q.C.,  for  the  justices  of  Middlesex : — 

It  is  quite  clear  that  the  justices  are  entitled  to  be  repaid  out  of 
this  fund,  unless  the  Petitioner  can  make  out  a  prior  claim.  This, 
I  submit,  he  cannot  do,  for  his  maintaining  the  lunatic  was  a  volun- 
tary  act  which  creates  no  debt. 

[The  LoBD  Justice  Melltsh  : — A  lunatic  cannot  contract  for 

(1)  2  J.  &  H.  673. 
VouYIL  F  1 
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L.  JJ.      his  maintenance^  so  whoever  maintains  him  becomes  a  creditor  by 
1871        implied  contract.] 

In  re  If  there  be  a  debt  it  is  barred  by  the  Statute  of  LimUatiom. 

The  Lord  Justice  James  : — The  holders  of  the  fund  cannot  be 

obliged  to  set  np  the  statute  against  themselTes. 

Sir  W.  M.  James,  L.J. : — 

The  Petition  must  be  amended  by  making  Alexander  Gthson  a 
co-Petitioner,  and,  upon  the  Petition  so  amended,  I  am  of  opinion 
that  the  Petitioner  is  entitled  to  an  order.  The  lunatic  was  main- 
tained by  her  brothers  for  some  years,  and  it  is  the  regular  course 
of  the  Court  to  apply  a  lunatic's  property  in  payment  of  past  main- 
tenance. When  property  comes  in  it  is  right  and  honest  that  past 
maintenance  should  be  paid  for.  I  think  the  brothers  would  have 
been  entitled  to  this,  even  without  giving  the  undertaking  whicli 
they  have  offered. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Denton,  HdU,  &  Barker  ;  Messrs.  Johnson  & 
Master;  Messrs.  AUen  &  Son. 
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In  re  LONDON  AND  MEDITERRANEAN  BANK.  L.C. 

1871 


WRIGHTS  CASE. 
Sharehclier — Allotment — Misrepreseniatum — Orounds/or  Cancellation. 

The  cancellation  of  shares  by  directors,  where  the  shareholder  has  valid 
grounds  to  claim  cancellation,  is  good  and  effectual,  although  the  shareholder 
claimed  such  cancellation  on  invalid  grounds,  not  being  at  the  time  aware  of 
the  existence  of  valid  grounds. 

In  the  prospectus  of  a  company  it  was  untruly  stated  that  80,000  shares 
had  been  subscribed  for.  IT.,  relying  on  this  statement,  applied  for  shares, 
and  had  ten  shares  allotted  to  him,  on  which  he  paid  the  deposit.  The  com- 
mittee of  the  Stock  Exchange  refused  to  grant  a  settling  day,  whereupon  Tl'. 
wrote  to  the  directors  that  they  ought  to  return  the  deposit.  The  share- 
holders at  a  meeting  agreed  that  the  allottees  were  entitled  to  have  their 
allotments  cancelled.  Thereupon  W,  received  back  his  deposit  money,  and 
returned  his  share  certificates,  and  an  entry  was  made  in  the  register  of 
shareholders  that  his  shares  were  cancelled.  The  company  was  afterwards 
wound  up,  and  W,  then  discovered  the  misrepresentation  as  to  the  number  of 
shares  Bubscribed  for : — 

Edd  (reversing  the  decision  of  Wickenn,  V.C.),  that  the  cancellation  of  the 
allotment  was  valid,  the  directors  having  been  aware  of  the  misrepresentation 
though  the  shareholder  was  not  aware  of  it ;  and  that  IT.  was  not  a  contri- 
butory either  as  a  present  or  past  member. 

In  April,  1865,  a  company,  called  the  London  and  Mediterranean 
Bank,  Limited,  was  registered  as  having  a  capital  of  £2,000,000, 
in  100,000  shares  of  £20  each. 

A  prospectus  was  issued  stating,  amongst  other  things,  that 
80,000  shares  had  been  already  subscribed  for,  which  statement, 
as  it  subsequently  appeared,  was  untrue.  Mr.  Wright,  on  the  4th 
of  May,  applied  for  fifty  shares,  which  were  alloted  to  him.  He 
paid  the  deposit,  and  received  the  share  certificates. 

The  committee  of  the  Stock  Exchange  refused  to  grant  a  settling 
day  to  the  company,  on  the  ground  that  a  sufficient  number  of 
shares  had  not  been  allotted ;  but  it  did  not  appear  that  Mr.  Wright 
was  aware  of  the  reason,  or  that  he  was  aware  of  the  misrepresen- 
tation as  to  the  number  of  shares  subscribed  for  until  it  came  out 
on  some  of  the  proceedings  in  Court  under  the  winding-up. 

On  the  6th  of  October  Mr.  Wright  wrote  to  the  company,  objecting 

Vot*  VIL  G  1 
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L.  C.       to  a  proposed  amalgamation  of  the  company  with  another  com- 
1871        pany,  and  saying  that,  after  the  committee  of  the  Stoclc  Exchange 
Wmqht'b     ^^  refused  to  grant  a  settlement,  the  directors  ought  to  return 
2^       the  money  to  the  subscribers. 

On  the  18th  of  October  the  shareholders  held  a  meeting,  in 
which  they  approved  of  the  amalgamation ;  they  also  resolved  that, 
in  consequence  of  the  refusal  of  the  committee  to  grant  a  settling 
day,  all  persons  to  whom  shares  had  been  allotted  were  entitled  to 
have  their  allotments  cancelled,  and  their  money  returned  without 
interest.  Notice  of  this  was,  on  the  20th  of  October,  sent  to  Mr. 
Wriffht,  who  thereupon  returned  his  share  certificates,  and  he  after- 
wards received  from  the  directors  of  the  company  a  check,  dated 
the  2nd  of  November,  for  the  amount  of  his  deposit.  In  the 
register  of  shareholders  was  written  opposite  to  his  name,  ^'  Money 
returned,  and  allotment  cancelled  ;"  but  there  was  no  direct 
evidence  as  to  when  or  by  whom  this  writing  was  mcule. 

On  the  6th  of  November,  1865,  a  meeting  of  the  shareholders 
was  held,  at  which  a  resolution  was  passed  for  winding  up  the  com- 
pany voluntarily,  and  on  the  22nd  of  November  this  resolution  was 
confirmed. 

In  June,  1866,  this  voluntary  winding-up  was  ordered  to  be  con- 
tinued under  supervision  ;  but  it  appeared  that  the  voluntary 
winding-up  was,  at  the  time,  intended  only  to  facilitate  the  amal- 
gamatien. 

Mr.  WriffMs  name  was  placed  by  the  Vice-Chancellor  Stuart 
upon  the  general  list  of  contributories  (1),  but  was  removed  by  the 
Lords  Justices  on  appeal  (2). 

The  liquidators  of  the  company  then  placed  his  name  on  the  B 
list  of  contributories  as  a  past  shareholder,  and  the  Yice-Chancellor 
Wickena  refused  to  remove  it>  as  reported  (3),  where  the  facts  of 
the  case  are  morefully  stated. 

Mr.  Wright  appealed. 

The  Solieiior-General  (Mr.  Jessd),  Mr.  Kardake,  Q.C.,  and  Mr. 
Everitt,  for  the  Appellant : — 

The  Yice-Chancellor  seems  to  have  thought  that  this  case  was 

(1)  Law  Rep.  12  Eq.  334,  n.  (2).  f  (2)  Law  Rep.  12  Eq.  335,  n. 

(3)  Law  Rep.  12  Eq.  331. 
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^yerned  by  Oakes  y.  Turquand  (1);  bat  that  does  not  apply       ii.G. 
where  the  name,  as  in  this  case,  was  not  on  the  register  when  the       i87i 
winding-np  order  was  made.    The  name  is  actually  off  the  list,     wrarar's 
4ind  what  reason  is  there  for  putting  it  on,  when  Mr.  Wright  could,       ^^ 
if  he  had  not  known  that  his  name  was  off,  at  any  time  haye  filed 
his  bill,  and  had  it  taken  off?    What  was  he  to  do  ?    He  could 
not  file  a  bill  to  haye  that  done  which  was  done.    WiEts  he  to  write 
a  letter,  and  say  what  he  had  found  out  after  the  company  was 
wound  up  ?     Wright  could  ayoi^  the  contract  on  one  ground,  and 
it  makes  no  difference  that  he  selected  another  so  long  as  the 
directors  acceded.     There  can  be  no  occasion  to  haye  a  suit  for 
the  purpose  of  doing  what  is  right :  Boss  y.  Estates  Investment 
Company  (2) ;  Beese  Biver  Silver  Mining  Company  y.  Smith  (3). 
This  must  be  treated  as  an  application  to  put  his  name  on  the 
register,  to  which  it  is  a  sufficient  answer  that  the  contract  was 
fraudulent  and  yoid.    If  Wright  did  not  know  about  the  fraud,  the 
directors  did,  and  were  quite  right  in  not  waiting  for  a  suit. 

Mr.  Hardy  J  Q.C.,  and  Mr.  Higgins,  for  the  liquidators : — 
No  doubt  if  Wright  had  repudiated  the  contract  on  the  ground 
of  fraud,  and  the  directors  had  assented,  he  could  not  be  held  liable. 
But  he  did  not ;  he  considered  himself  a  shareholder,  and  only  asked 
the  directors  to  do  what  he  thought  fair,  and  they  had  no  right, 
therefore,  to  cancel  the  shares  in  that  way.  He  has  neyer  repu- 
diated :  Ashley's  Case  (4).  He  was  a  speculator,  and  merely  objected 
because  there  was  no  settling  day.  The  rescission  was  a  yoluntary 
and  unauthorized  act,  which  cannot  be  made  gobd  by  something 
which  was  afterwards  found  out.  Wright  does  not  attempt  to  say 
that  it  was  the  misrepresentation  which  induced  him  to  take  the 
shares,  and  unless  it  was  he  cannot  ayoid  them  on  that  ground : 
Western  Bank  of  Scotland  y.  Addie  (5).  All  the  cases  cited  were 
much  stronger  as  to  misrepresentation :  so  in  Bridger  and  NeHTs 
Case  (6),  and  Oreyke's  Case  (7).  No  one  knows  who  made  the 
entry  on  the  register,  or  when  it  was  made.  Suppose  that  an 
officer  of  the  company  had  chosen  to  remoye  the  name  of  this 

(1)  Law  Bep.  2  H.  L.  325.  (4)  Law  fiep.  9  Eq.  263. 

(2)  Ibid.  8  Ch.  682.  (5)  Ibid.  1  H.  L.,  Sa  145. 

(3)  Ibid.  4  H.  L.  64.  (6)  Ibid.  4  Ch.  266. 

(7)  Law  I^ep.  6  Cb.  63. 
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L,  c.       shareholder  without  any  authority,  would  that  be  enough  ?    The^ 

1871        shareholder  must  take  instant  action  when  he  discovers  the  fraud ; 

Wwott's     ^^*  *^^  shareholder  did  nothing  whatever,  and  has,  by  his  laches. 

Case.       iQg^j  j^jg  right  to  complain :  Lavrrence's  Case  (1).     A  shareholder 

ought  not  to  be  allowed  to  bolster  up  an  untenable  case  in  this 

way :  Dixon  s  Case  (2).    At  all  events  he  could  not  be  released  as 

to  the  past  debts  of  the  company. 

LoBD  Hatheblet,  L.C.,  after  stating  the  facts,  and  that  it  was 
clear  that  a  settling  day  had  been  refused  because  the  committee- 
of  the  Stock  Exchange  were  not  satisfied  as  to  the  allotment  of 
shares,  continued : — 

Under  those  circumstances  Mr.  Wright  was  clearly  entitled,  as^ 
soon  as  he  ascertained  them,  to  put  an  end  to  the  contract 
altogether ;  the  contract  was,  according  to  the  decision  in  Oakes 
V.  Twrquand  (3),  voidable  by  him ;  for  I  take  it  to  be  clear  upon 
the  evidence  that  this  was  a  material  misrepresentation  so  far  as^ 
regards  the  object  which  Mr.  Wright  had  in  taking  the  shares. 
The  fact  that  a  settling  day  had  been  refused  was  calculated  to 
excite  suspicion,  but  was  not  enough,  in  the  face  of  the  positive 
statement  in  the  prospectus,  to  fix  him  with  notice  of  the  real 
state  of  things.  [His  Lordship  then  read  Mr.  WrigMs  letter.]  He 
wrote  to  say  that  he  thought  the  concern  ought  to  be  put  an  end  to- 
and  the  money  returned.  It  is  true  that  he  might  not  be  entitled 
to  this,  as  expenses  might  have  been  incurred,  but  he  only  says  what 
he  thinks  the  directors  ought  to  do  as  honest  men.  He  was  then 
informed  that  he  could  have  the  shares  cancelled  and  the  money 
returned  without  interest.  Mr.  Wrighi  had  therefore  pressed  the 
directors  to  cancel  his  allotment,  because  no  settling  day  could  be 
obtained,  and  the  directors,  knowing  the  reason,  agreed  to  cancel 
the  allotment  upon  certain  terms,  which  he  accepted.  He  took 
the  money,  returned  the  share  certificates,  and  was  told  that  the 
shares  were  cancelled ;  and  in  the  books  we  find  an  entry  that 
the  shares  were  cancelled.  It  was  said  that  there  was  nothing  to 
shew  when  this  entry  was  made,  but  I  must  take  it  prima  facie 
that  the  entry  was  made  on  the  2nd  of  November,  when  the 

(1)  Iaw  Rep.  2  Ch.  412.  (2)  Law  Rep.  5  Ch.  79. 

(3;  Law  Rep.  2  H.  L.  325. 
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cnoney  was  paid.    It  was  argued  that  the  shares  could  not  be  said       L.  G. 
to  have  been  cancelled  cib  initio^  because  no  interest  was  paid;  but        ISTI 
'that  fact  merely  amounts  to  this,  that  the  directors  made  a  bargain    ws^rr's 
with  the  shareholder,  and  he  waived  the  interest  on  being  relieved       ^^"' 
from  the  shares. 

It  is  quite  true  that  without  a  case  of  fraud  which  he  could 
allege  against  the  directors,  he  would  not  be  entitled  to  demand 
the  cancellation  of  the  shares;  but  still  that  was^  the  thing  he 
bargained  for,  if  he  could  get  it ;  and  here  I  have  the  satisfaction 
'of  proceeding  on  the  same  ground  as  the  Vire-Chancellor,  who 
says  it  was  intended  by  both  parties  to  put  the  shareholder  in  the 
same  position  as  if  he  had  never  been  on  the  register.  The 
question  is  whether  it  could  properly  be  done,  and  the  case  in 
this  respect  is  singular.  I  will  take  Mr.  Wright  to  have  made  a 
demand  on  the  honour  and  fair  dealing  of  the  directors,  as  making 
it  incumbent  on  them  to  return  him  his  money,  he  not  knowing 
how  much  higher  he  could  put  his  case,  and  they  being  perfectly 
conscious  of  the- fraud  they  had  committed  in  the  representations 
which  they  had  made.  Thereupon  they  at  once  gave  him  all  the 
relief,  which,  had  he  been  informed  of  the  facts,  he  could  have 
demanded  as  a  matter  of  right. 

Then,  on  this  state  of  things,  if,  shortly  before  the  winding-up,  he 
had  discovered  his  higher  rights  would  it  have  been  necessary  for 
him  to  say,  *'  I  find  that  this  cancellation  was  imperfect,  because 
there  was  not  a  sufiScient  denunciation  of  your  proceedings  and 
^tssertion  of  my  right,  and  now  I  must  file  my  bill  to  put  my 
higher  right  in  force"?  I  cannot  conceive  that  it  was  necessary 
for  him  to  do  so,  or  that  anything  said  in  MarHn's  Case  (1)  can  be 
so  construed.  If,  indeed,  Mr.  Wright  had  not  concluded  the  matter 
by  a  complete  and  full  election  to  put  an  end  to  the  contract,  and 
had  been  able,  in  the  event  of  the  company  being  successful,  to 
turn  round  and  deny  the  right  of  the  directors  to  cancel  his 
shares,  it  would  have  been  difibrent ;  but  I  think  that  he  had 
fuUy  and  completely  exercised  his  election  to  have  the  contract 
annulled. 

Then,  was  this  a  contract  that  could  be  annulled  ?  Was  it  a 
•contract  which  was  voidable,  if  not  void  ?    I  think  it  was.    The 

(1)  2  H.  &  M.  669. 
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L.  C.  mind  of  all  parties  was,  that  the  contract  should  be  annulled ;  and 
1871  in  that  the  Vice-Chancellor  agrees  with  me.  The  directors  acted 
Wbioht's  with  ^full  knowledge  of  the  circumstances.  They  were  glad  and 
ready  enough  to  annul  this  contract,  which  they  had  improperly^ 
entered  into,  and  which  they  knew  must  be  annulled  against  them 
if  legal  proceedings  were  taken,  and  with  costs.  Dealing  with 
this  gentleman,  and  being  anxious  to  have  the  contract  annulled,, 
they  agreed  with  him  in  a  course  of  proceeding  by  which  they  on 
their  part  declared  the  allotment  to  be  annulled^  and  he  accepted 
that  annulment  as  complete.  I  apprehend  that  from  that  time 
the  directors  were  completely  bound ;  they  could  not  afterwards 
set  up  their  fraud,  and  refuse  to  be  boimd ;  nor  would  it  lie  in  the 
mouth  of  Mr.  Wright^  supposing  the  concern  had  become  pros- 
perous, to  say  afterwards  that  he  intended  to  revoke  the  bargain^ 
and  to  become  a  shareholder.  If  he  was  conclusively  bound,  the 
directors  were  conclusively  bound ;  and  as  regards  the  shareholders, 
all  they  are  entitled  to,  according  to  OaJcesY,  Turquand  (1),  is,  that 
the  status  of  any  subscriber  shall  not  be  altered  after  the  date  of 
the  winding-up.  But  I  think  that  at  the  date  of  the  winding-up, 
the  contract  was  annulled  on  both  sides,  and  that  it  would  have 
been  impossible  for  Mr.  Wriffht  to  replace  himself  as  a  shareholder. 
But  then  it  was  said  that  this  was  done  just  before  the  winding- 
up  ;  and  if  it  was  done  with  a  fraudulent  desire  on  the  part  of  the 
directors  to  liberate  some  of  their  friends,  leaving  other  persons 
liable,  that  might,  of  course,  be  a  matter  for  consideration.  But 
this  winding-up  was  for  the  purpose  of  going  on,  if  I  may  use  such 
an  expression.  It  was  to  amalgamate  one  company  with  another^ 
and  the  only  mode  of  doing  this  was  to  put  an  end  to  one  com- 
pany and  start  in  association  with  the  other.  At  that  time  all 
parties  thought  it  was  a  solid  concern,  and  there  is  therefore 
nothing  to  induce  one  to  say  that  there  was  fraudulent  combina- 
tion between  the  two  parties  to  this  contract. 

I  think,  therefore,  for  the  reasons  which  I  have  given,  that  the 
order  of  the  Vice-Ohancellor  must  be  discharged.  Mr.  WrigMs^ 
name  must  be  struck  off  the  list,  and  his  costs  paid  out  of  tha^ 
assets  of  the  company. 

Solicitors :  Messrs.  Letvis,  Munns,  <&  Longden  ;  Mr.  H,  Harris^ 

(1)  Law  Kep.  2  H.  L.  325. 
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PIKE  t;.  DICKINSON.  L.o. 

[1870     P.     11.]  1871 


Ccmposiiion  Deed — Bankruptcy — Jurisdiction — Opening  Account — Creditors.  L 

The  Plaintiff  had  made  a  composition  with  his  creditors,  nnder  which  he 
paid  them  Qs.  in  the  ponnd,  and  was  released  from  his  dehts.  One  of  the 
creditors  was  the  Defendant,  who  had  heen  agent  for  the  Plaintiff,  and 
claimed  from  him  a  halance  of  £300  on  which  he  received  the  composition. 
The  Plaintiff  afterwards  filed  the  hill  in  this  suit  against  the  Defendant, 
alleging  that  the  Defendant  had  made  overcharges,  and  asking  for  an  account 
and  payment  of  the  halance.    Overcharges  were  shewn : — 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  this  Court 
had  jurisdiction  in  the  matter,  and  that  the  Plaintiff  was  not  obliged  to 
apply  to  the  Court  of  Bankruptcy  : 

That  the  composition  deed  was  not  a  bar  to  the  suit : 

That  the  Defendant  could  not  set  up  any  rights  of  the  creditors  in  bar  of 
the  suit 

The  Plaintiff  in  this  case,  on  the  24th  of  July,  1867,  made  a 
oomposition  with  his  creditors,  by  which  he  agreed  to  pay  them  8a. 
in  the  poond,  and  they  released  him  and  his  estate.  The  composi- 
tion deed  was  duly  assented  to,  and  registered  under  the  Batik' 
ruptcy  Act,  1861.  The  Defendant  had  been  an  agent  to  the 
Plaintiff,  and  told  the  Plaintiff  that  he,  the  Defendant,  was  not 
able  to  state  the  exact  amount  due  to  him,  bu^  believed  it  to  be 
about  £300 ;  and  his  name  was  accordingly  inserted  by  the  Plain- 
tiff in  the  schedule  to  the  deed  as  a  creditor  for  £300.  The 
composition  was  duly  paid  to  all  the  creditors,  including  the 
Defendant. 

In  January,  1870,  the  Plaintiff  filed  the  bill  in  this  suit  against 
the  Defendant,  alleging  that  the  accounts  given  by  him  were 
incorrect,  and  contained  many  overcharges,  and  claiming  a  balance 
due  to  the  Plaintiff,  and  asking  for  an  account.  The  Master  of  the 
Bolls  was  of  opinion  that  overcharges  were  proved,  and  directed 
an  account  as  reported  (1),  where  the  facts  are  more  fully  stated. 

The  Defendant  appealed.  It  was  admitted  on  the  appeal  that 
the  accounts  were  inaccurate. 

(1)  Law  Hep.  12  Eq.  64. 
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L.  0.  Mr.  SwanstoHj  Q.G.,  Mr.  Jackson,  and  the  Hon.  E.  RomiUtf^  for 

1871        the  Appellant : — 

PiKB  We  say,  first,  that  the  Court  of  Bankruptcy  is  the  proper  Court 

Dickinson,  for  any  application  of  this  sort :  In  re  England  (1) ;  Stone  v. 
Thomas  (2).  Secondly,  the  composition  deed  is  a  bar  to  any  such 
proceeding,  as  it  amounts  to  a  compromise  between  the  Plaintiff 
and  the  Defendant;  and  the  compromise  cannot  be  impeached 
AYithout  setting  aside  the  deed,  and  then  the  other  creditors  must 
be  parties.  Thirdly,  it  is  the  creditors  who  are  entitled  to  any- 
thing which  may  be  recovered  in  this  suit ;  for  if  it  should  turn  out 
that  the  Defendant  is  a  debtor  instead  of  a  creditor,  then  the  cre- 
ditors executed  the  composition  deed  under  a  misapprehension  as 
to  the  amount  of  the  debtor's  assets.  Any  decf  ee  must,  in  fact,  set 
the  deed  aside,  and  then  the  creditors  come  in. 

The  Solicitor-Oeneral  (Mr.  JesseT),  and  Mr.  Bdbinson,  for  the 
Plaintiff,  were  not  called  upon. 

LoBD  Hatheblby,  L.C.  : — 

I  do  not  think  that  I  need  call  upon  the  Respondent,  though  I 
feel  very  strongly  the  necessity  of  watching  closely  a  case  of  this 
kind,  and  of  not  encouraging  a  debtor  who  has  made  a  composition 
with  his  creditors  to  fight  them  in  detail  afterwards. 

It  is,  of  course,  a  question  of  importance  what  was  the  true 
amount  of  the  assets  as  compared  with  the  debts  when  the  deed 
was  executed.  If  they  differed  by  a  large  amount  from  what  was 
represented,  the  creditors  might  say  they  were  induced  to  execute 
the  deed  upon  a  representation  of  facts  different  from  the  truth. 
All  the  creditors  are  interested  in  this  question,  and  have  a  right 
to  see  that  there  is  no  maJa  fides  in  the  transaction.  But  all  this 
only  amounts  to  saying  that  the  case  must  be  closely  watched. 

Here  the  debtor  is  in  no  degree  in  default.  It  is  as  much  the 
Plaintiff's  case  as  the  Defendant's  that  there  was  no  accurate  inves- 
tigation of  the  accounts  between  them.  The  Plaintiff  says  that 
he  did  not  at  first  know  that  the  Defendant  claimed  to  be  a  cre- 
ditor, and  says  that  the  Defendant  was  erroneously  placed  in  the 
schedule  as  a  creditor  on  his  own  statement.  But  there  must 
(1)  Law  Bep.  12  Eq.  207.  (2)  Law  Rep.  5  Ch.  219. 
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at  the  time  have  been  some  sort  of  accouDt ;  and  when  the  sum  of  L.  a 
£300  was  fixed  upon  as  the  amount  of  the  debt,  the  Plaintiff  must  1S71 
have  assumed  that  the  Defendant  had  given  honest  and  correct  p^ 
information  as  to  the  account.  But  the  moment  that  overcharges 
were  proved,  there  was — ^apart  from  the  diflBculty  as  to  the  compo- 
sition deed — a  clear  case  for  opening  the  account. 

The  Plaintiff  alleges  that  the  balance  will  turn  out  to  be  the 
other  way,  and  as  some  items  of  overcharge  have  been  shewn,  a 
full  account  must  be  taken  if  the  Plaintiff  can  maintain  the  suit. 
But  two  objections  were  raised  to  the  suit^  First,  that  the  case 
was  properly  within  the  jurisdiction  of  the  Court  of  Bankruptcy ; 
and,  secondly,  though  this  was  only  another  form  of  the  same 
objection,  that  if  the  Plaintiff  is  right  then  the  creditors  would 
have  a  right  to  say  that  the  deed  should  be  upset,  as  entered  into 
under  misapprehension ;  for  if  the  amount  of  assets  proved  greater 
than  was  expected,  they,  and  not  the  Plaintiff,  would  have  a  right 
to  them.  And  there  was  also  a  third  objection  suggested,  that  if 
the  Plaintiff  were  compelled,  on  taking  the  accounts,  to  pay  this 
creditor  in  full,  this  would  be  an  unfair  advantage  as  against  the 
other  creditors. 

Ab  to  the  first  objection,  this  Court  would  not  stay  its  hand, 
unless  it  was  satisfied  that  the  Court  of  Bankruptcy  had  complete 
jurisdiction.  Mr.  Swanston  pressed  me  with  the  ease  of  Stone  v. 
Thomas  (1),  as  shewing  that  the  application  should,  in  the  first  place, 
be  made  to  the  Court  of  Bankruptcy,  to  see  if  that  Court  could 
not  do  complete  justice.  But  if  it  is  clear  that  the  Court  of  Bank- 
ruptcy has  not  jurisdiction,  it  is  useless  to  send  the  parties  there. 
Here  it  is  not  a  trustee  who  is  seeking  to  recover,  but  the  debtor 
who  claims  the  whole  of  the  assets,  subject  to  payment  of  the 
composition,  which  has  been  duly  made.  If  it  turns  out  that 
one  creditor  had  brought  in  a  false  claim,  can  the  Court  of  Bank- 
ruptcy do  full  justice  ?  The  utmost  it  could  do  would  be  to  order 
repayment  by  the  Defendant  of  the  amount  paid  to  him ;  and  it 
could  not  order  payment  of  anything  found  due  from  him  on  his 
account.  Nor  does  it  follow  that  any  other  creditor  would  think 
fit  to  take  proceedings  in  the  matter. 

I  do  not  wish  to  curtail  or  interfere  with  the  jurisdiction  of  the 
(1)  Law  Rep.  6  Ch.  219. 
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L.  o.       Court  of  Bankruptcy ;  but  it,  being  a  Court  adapted  for  a  special 

1871        purpose,  may  not  have  the  machinery  for  dealing  in  the  best  man- 

Pike       ner  possible  with  every  case. 
DicmiwoN        "^  ^  *^®  claims  of  the  other  creditors,  I  do  not  see  what  right 

this  wrong-doer  has  to  interpose  the  other  creditors  as  difficulties 

in  the  way  of  having  justice  done  to  the  Plaintiff. 

If  it  should  turn  out  that,  after  the  costs  of  the  litigation  have 
been  paid,  there  is  any  surplus  coming  to  the  debtor,  and  if  the 
other  creditors  then  feel  disposed  to  take  proceedings,  they  can 
adopt  their  own  course,  though  I  do  not  wish  to  say  anything  to 
encourage  the  attempt. 

Solicitors  for  the  Plaintiff:  Messrs.  Simpson  &  CuUingford. 
Solicitor  for  the  Defendant :  Mr.  Rowland  Miller. 


Nov.  16. 


L.O.  PRIDE  v.BUBB. 

^^^  [1870    P.    11.] 

Married  Woman — PoTver  to  Contract — Beat  Estate — Acknowledged  Deed  not  in 
Form  a  Diapoaitum  by  Wife— Reversion— Z  <k  4  WHL  4,  c.  74,  ».  77. 

By  a  deed  of  separation  made  between  a  husband  and  a  wife  and  trustees, 
and  duly  acknowledged  by  the  wife,  it  was  agreed  that  the  wife  should  hold 
all  the  real  and  personal  estate  of  the  husband  and  wife,  or  either  of  them  in 
right  of  the  wife,  as  her  separate  property,  and  should  have  power,  by  will,  to 
devise  or  bequeath  the  same.  The  husband  then  purported  to  convey  to  a 
trustee  all  such  real  and  personal  estate,  to  be  held  upon  corresponding 
trusts : — 

Beld^  that  though  the  wife  did  not  expressly  convey  real  estate  vested  in 
her,  it  was  the  intention  of  the  deed  that  she  should  have  power  to  dispose 
thereof  as  if  she  was  unmarried,  and  accordingly  that  a  certain  estate  of  which 
a  trustee  was  seised  in  trust  for  her  separate  use  during  her  life,  with  remainder 
to  herself  in  fee,  passed  by  her  will. 

A  married  woman  may  pass  her  separate  real  estate  by  deed  or  will  as  a 
feme  sole. 

Decree  of  the  Master  of  the  Rolls  affirmed. 

UnDEE  the  wills  of  BichardHiU  and  Sarah  HiU,  who  had,  under 
Biehard  ExW$  will,  powers  of  appointment,  certain  real  estate  in 
Oloncestershire  was  vested  in  trustees  upon  trust  to  pay  the  rents  to 
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Margaret  Weileh,  wife  of  WiUiam  Wdch,  for  her  life  to  her  separate       L.  C. 
use;  and  upon  trust  as  to  the  remainder  or  reversion  for  Margaret       1871 
Wdeh  in  fee,  subject  as  to  part  to  an  estate  tail  in  her  daughter,      Psmm 
who  died  in  1869,  without  issue.    A  deed  of  separation,  dated  the       3^^ 

30th  of  May,  1846,  was  made  between  W.  Wdeh,  of  the  first  part,       

Margaret  Wdeh,  of  the  second  part,  Henry  Jones,  of  the  third  part, 
and  John  Andrews,  of  the  fourth  part ;  and  thereby,  after  recit- 
ing that  in  consequence  of  unhappy  difierences  between  the  said 
WUliam  Wddh  and  Margaret,  his  wife,  it  was  lately  agreed  that 
they  should  live  separate  and  apart  from  each  other,  and  that 
certain  lands  should  be  demised  as  therein  mentioned ;  and  also 
that  the  said  Margaret  Wdch,  her  heirs,  executors,  administrators, 
and  assigns  should  have,  hold,  use,  occupy,  possess,  and  enjoy,  and 
receive  and  retain  all  and  singular  the  real  and  personal  estate, 
property,  and  effects  whatsoever  of,  in,  and  to  which,  or  in  respect 
whereof^  the  said  WiUiam  Welch,  as  the  husband  of  the  said  Margaret 
Wdeh,  or  the  said  WiUiam  Wdch  and  Margard,  his  wife,  or  either 
of  them,  in  her  right,  were,  or  at  any  time  or  times  should  or 
might  be  or  become,  in  any  manner  whatsoever,  seised,  possessed, 
interested,  or  entitled,  and  the  rents,  issues,  and  profits  thereof 
respectively  (subject,  nevertheless,  as  to  the  hereditaments  demised 
by  the  said  indenture  of  lease  to  the  term  and  estate  thereby 
created),  and  all  clothes,  wearing  apparel,  ornaments,  household 
furniture,  chattels,  and  moneys  whatsoever,  then  or  thereafter  in  her 
possession,  for  the  sole  and  separate  use  and  benefit  of  the  said 
Margaret  Wdeh,  her  heirs,  executors,  administrators,  and  assigns,, 
exclusively  and  independently  of  her  said  husband,  and  in  all 
respects  free  from  his  debts,  liabilities,  engagements,  control,  and 
interference.  And  after  other  recitals,  it  was  witnessed  that  William 
Wdeh  covenanted  that  Margard  Wdch  might  thereafter  live  sepa- 
rate and  apart  from  him  as  therein  mentioned;  and  also  that 
(subject,  nevertheless,  as  to  the  hereditaments  thereinafter  charged 
with  the  payment  of  an  annuity  of  £40,  to  the  charge  and  power  of 
distress  thereinafter  in  that  behalf  contained,  and  as  to  the  heredita- 
ments demised  by  the  said  indenture  of  lease,  to  the  term  and 
estate  thereby  created),  he,  the  said  WiUiam  Wdehj  his  heirs, 
executors,  and  administrators  would  permit  the  said  Margaret 
Wdeh,  her  heirs,  executors,  administrators,  and  assigns  to  have. 
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L.  0.       hold,  occnpy,  use,  possess,  and  enjoy,  to  and  for  her  and  their  own 

1871       separate  use,  and  as  her  and  their  own  separate  property,  and 

Pbidb       without  heing  subject  to  the  control,  debts,  interference,  disposi* 

Botb       ^ioTL9y  or  engagements  of  the  said  William  Wdeh,  his  heirs,  executors, 

or  administrators ;  and  either  by  any  deed  or  deeds,  or  by  her  last 

will  and  testament  in  writing,  or  any  writings  in  the  nature  of  a 
will,  or  any  codicil  thereto  to  sell,  give,  devise,  bequeath,  or  in  any 
manner  whatsoerer  dispose  of  all  and  singular  the  real  and  personal 
estate,  property,  and  effects  whatsoever  of,  in,  or  to  which  or  in 
respect  whereof  the  said  William  WeUh^  as  the  husband  of  the  said 
Margaret  Wdch^  or  the  said  William  Welch  and  Margaret,  his  wife, 
or  either  of  them  in  her  right,  was  or  were,  or  at  any  time  or 
times  should  or  might  be  or  become,  in  any  manner  whatsoever, 
seised,  possessed,  interested,  or  entitled  ;  and  also  permit  and 
suffer  the  said  Margaret  Wdch^  her  heirs,  executors,  administrar 
tors  and  assigns,  to  receive  and  retain,  to  and  for  her  and  their 
own  separate  use,  and  as  her  and  their  own  separate  property,  or 
expend  without  being  subject  to  the  control,  debts,  interference, 
dispositions,  or  engagements  of  the  said  WiUiam  Wdch,  his  heirs, 
executors,  or  administrators,  all  the  rents,  issues,  and  profits  of  all 
and  singular  such  real  estate,  property,  and  effects  whatsoever,  as 
aforesaid.  And  it  was  further  witnessed  that  the  said  William  Wdeh 
and  Margaret  Welch  did,  and  each  of  them  did,  thereby  charge  all 
the  hereditaments  whatsoever  which  were  respectively  devised  and 
appointed  by  the  will  of  the  said  Sarah  HiU  (except  the  said 
lands  demised  as  aforesaid)  with  the  payment  to  the  said  John 
Andrews  and  Edward  Bloxsome^  their  executors,  administrators, 
and  assigns,  during  the  life  of  the  said  William  Wdchy  and  in 
trust  for  him,  the  said  WiUiam  Wdch^  of  an  annuity  or  clear 
yearly  sum  of  £40  by  equal  half-yearly  payments ;  and  provisions 
were  made  for  securing  the  due  payment  of  the  annuity.  And 
it  was  further  witnessed  that  he,  the  said  William  Welch,  did  grant, 
bargain,  sell,  release,  assign,  transfer,  set  over,  and  confirm  unto 
the  said  Henry  Jones,  his  heirs,  executors,  administrators,  and 
assigns,  all  and  singular  the  real  and  personal  estate,  property, 
and  effects  whatsoever,  of,  in,  or  to  which,  or  in  respect  whereof 
the  said  William  Welch,  as  the  husband  of  the  said  Margaret 
Welch,  or  the  said  William    Wdch  and  Margard,  his  wife,  or 
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either  of  them  in  ber   right,   were   or  was  or  at  any  time  or       L.  0. 
times  should  or  might  be  or  become  in  any  manner  whatsoever        i87l 
seised,  possessed,  interested,  or  entitled  (except  the  said  heredita-       tbide 
ments  demised  as  aforesaid,  and  except  such  part  of  the  said       ^^^ 

personal  estate  as  had  come  to  the  actual  possession  of  the  said        

WHUam  Welch),  and  also  all  the  rents,  issues,  and  profits  of  all 
and  singular  such  real  and  personal  estate,  property,  and  eflfects 
whatsoeyer,  as  aforesaid,  except  as  aforesaid,  and  also  all  and 
singular  the  personal  estate  of  the  said  Margaret  Welch,  To  have 
and  to  hold  the  premises  unto  and  to  the  use  of  the  said  Henry 
Jimes,  his  heirs,  executors,  and  assigns,  according  to  the  nature 
thereof  respectively  (subject  nevertheless  as  to  the  hereditaments 
thereinbefore  charged  with  the  payment  of  the  said  annuity  of  £40 
to  the  same,  and  subject  as  to  all  the  property  to  a  provision  there- 
inafter contained  for  the  indemnity  of  the  said  Henry  Jones,  his  heirs, 
executors,  administrators  and  assigns,  against  the  debts  of  Margaret 
Wdch),  in  trust  to  permit  and  suffer  the  said  Margaret  Welch,  her 
heirs,  executors,  administrators,  and  assigns,  to  have,  hold,  re- 
ceive, retain,  use,  enjoy,  sell,  give,  devise,  bequeath,  dispose  of,  and 
expend  the  same  to  and  for  her  and  their  own  sole  and  separate 
nse  and  benefit,  exclusively  and  independently  of  the  said  William 
WeleJi,  his  heirs,  executors,  and  administrators,  and  altogether  free 
fipom  his  or  their  control,  disposition,  debts,  interference,  or  engage- 
ments, as  if  she  were  unmarried  and  entitled  to  the  same  abso- 
lutely. The  deed  contained  many  other  provisions,  but  nowhere 
contained  an  express  conveyance  of  real  estate  by  Margaret  Welch. 

This  deed  was  executed  by  all  the  parties,  and  was  duly  acknow- 
ledged by  Margaret  Wdch  before  Commissioners. 

Margaret  Welch  and  her  husband  continued  to  live  apart  until 
her  death  in  1857.  By  her  will,  purporting  to  be  made  in  execu- 
tion of  the  powers  given  to  her  by  the  deed  of  separation,  she 
devised  all  her  estate,  real  and  personal,  to  Henry  Jones,  subject 
to  the  payment  of  some  legacies. 

Wiaiam  Welch  had  died  in  1853. 

Henry  Jones,  on  the  death  of  Margaret  Welch,  entered  into  pos- 
session of  the  real  estate, which  had  passed  under  the  wills  of 
Richard  Hill  and  Sarah  Hill,  and  he  having  died  his  devisees 
continued  in  possession. 


Digitized  by  VjOOQ IC 


68  CHAKOERY  APPEALS.  [L.  K 

L.O.  The  Plaintiffs  were  the  co-heirs  of  Margaret  Wdeh,  and  also  of 

1871  Richard  HiUy  and  in  Mareh^  1869^  filed  the  hill  in  this  suit  against 
PciDB  the  devisees  of  Henry  Jones,  and  against  the  heirs  or  devisees  of 
BuBB.       *^®  trustees  of  Bichard  HilTs  will  and  Sarah  HUTs  will,  praying 

that  the  trusts  of  the  wills  of  Bichard  HiU  and  Sarah  HiU  might 

be  carried  into  execution,  and  that  the  trustees  of  the  wills  of 
Bichard  Hill  and  Sarah  Hill  might  be  declared  trustees  for  the 
Plaintiffs,  with  consequent  relief. 

Lord  Bomilly,  M.R.,  was  of  opinion  that  the  intention  of  the 
parties  was  clear,  and  that  the  deed  of  separation  gave  to  Mrs. 
Welch  full  power  of  disposing  by  will  of  the  equitable  reversion 
in  fee  simple  expectant  on  the  life  estate  which  was  given  to  her 
for  her  separate  use;  and  his  Lordship  dismissed  the  bill  with 
costs. 
The  Plaintiffs  appealed. 

The  SoUcitor-General  (Mr.  Jessd),  Sir  Bounddl  Palmer,  Q.C., 
and  Mr.  ff.  W.  CoUinSy  for  the  Appellants : — 

If  the  husband  alone  had  power  to  alter  the  descent  of  the  real 
estate,  no  doubt  he  has  done  so ;  but  he  had  not  power  alone,  and 
she,  either  by  mistake  or  purposely,  has  not  conveyed  the  estate  as 
required  by  3  &  4  WiU.  4,  c.  74,  s.  77.  Orofis  v.  Middldon  (1) 
has  no  bearing  on  the  question.  Whatever  could  have  been  done 
by  fine  and  recovery  can  be  done  by  a  deed  acknowledged  and 
inroUed,  but  that  is  all ;  and  a  fine  and  recovery  to  the  uses  of  this 
deed  would  not  have  given  this  married  woman  power  of  disposition 
by  will :  Dillon  v.  Orace  (2).  Moreover  this  deed  does  not  include 
separate  estate :  Bamsden  v.  Smith  (3).  As  far  as  the  married 
woman  is  concerned,  the  deed  amounts  to  a  contract  only.  Before 
the  Act,  a  married  woman  could  not  contract  as  to  her  real  estate, 
nor  can  she  now,  for  she  only  takes  power  under  the  77th  section 
of  3  &  4  Will.  4,  c.  74,  which  says  nothing  about  a  contract.  The 
words  "  dispose  of"  cannot  mean  "  contract."  If  a  married  woman 
was  to  be  enabled  to  contract,  why  were  copyholds  excluded  ?  As 
to  the  recitals,  they  are  only  of  a  past  agreement,  and,  moreover, 
must  be  controlled  by  what  follows. 

(1)  2  K.  &  J.  194 ;  8  D.  M.  &  G.  192 ;  2  Jur.  (N.  S.)  528. 
(2)  2  Sch.  &  Lef.  456.  (3)  2  Drew.  298. 
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Hr.  SovthgaU.  Q.C.,  for  a  Defendant^  took  no  part  in  the  argu-       L.O. 
ment.  1871 


dantSy  were  not  called  upon. 

Lord  Hatherley,  L.C. : — 

It  cannot,  I  apprehend,  be  now  disputed  that  when  a  woman  is 
the  owner  of  real  estate  to  her  separate  use,  she  is  to  all  intents  and 
purposes  in  the  position  of  a  feme  sole,  so  as  to  be  able  to  dispose 
of  that  estate  by  will  or  deed. 

I  think  there  were  doubts  existing  in  some  part  of  the  profession 
as  to  how  far  the  doctrine  with  reference  to  the  separate  property 
of  a  married  woman  could  be  held  to  extend  to  a  case  where  the  heir 
was  to  be  affected  by  any  instrument,  unless  it  was  by  some  duly 
acknowledged  conveyance  in  which  the  husband  and  wife  had  con- 
curred,  and  how  fax  the  provisions,  which  were  made  simply  for 
securing  the  wife  against  the  interference  of  the  husband,  were  or 
were  not  to  be  considered  as  provisions  giving  her  power  to  dispose  of 
the  property  as  against  her  heir.  These  doubts  have,  however,  been 
put  an  end  to  by  decision. 

Now  the  object  of  this  deed  is  clearly  to  place  this  lady,  with 
reference  to  all  her  real  property  whatsoever  and  whensoever  ac- 
quired, in  exactly  the  same  position  as  if  she  had  no  husband 
at  all ;  in  other  words,  to  give  her  the  whole  of  the  property  to 
her  separate  use.  If  that  had  been  so  limited  by  a  deed  made  an- 
terior to  her  marriage,  nobody  disputes  that  the  case  would  come 
precisely  within  the  doctrine  laid  down  by  Lord  Wesfbury  (1),  that 
she  would  hold  as  a  feme  sole  and  be  able  to  make  a  will,  the 
husband  being  placed  out  of  the  way.  And  I  apprehend  that  by 
a  deed  duly  executed,  in  which  her  husband  concurred,  the  whole 
of  her  property  might  be  placed  in  that  position  without  any  actual 
conveyance  or  assignment^  and  simply  by  the  agreement  of  the 
husband,  who  is  the  only  person  concerned  in  the  matter. 

In  this  deed  it  is  recited  that  for  valuable  consideration  the  hus- 
band had  agreed  with  his  wife  to  abandon  all  authority  over  her 
property,  and  to  give  her  full  power  of  disposition  over  it  as  if  she  were 
(1)  Taylor  y.  Meads,  84  L.  J.  (Ch.)  203. 


Sir  B.  BaggaHay^  Q.C.,  and  Mr.  C7.  HaUy  for  the  principal  Defen-         «. 


BOBB. 
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L.  C.  sole.  Then  he  covenantSy  and  she  makes  a  declaration  to  the  same 
1871  effect ;  and  as  both  present  and  future  property  was  to  be  included,  it 
Pbidb  ^  impossible  to  hold  that  this  reversion  expectant  on  her  life  estate 
is  not  to  be  considered  as  within  the  meaning  of  the  deed.  I  am 
qnite  satisfied  that  the  observations  in  Crofts  v.  Middleton  (1),  with 
reference  to  the  statute  which  enables  the  husband  and  wife  to 
deal  with  her  estate  as  they  think  fit,  were  intended  to  dis- 
place the  notions  which  I  had  expressed  as  to  the  effect  of  a  mere 
contract. 

It  seems  to  me  that  the  lady  has,  by  purchase,  acquired  to  her- 
self this  right;  and  that  the  right  having  been  once  acquired,  the 
husband  is  put  out  of  the  question  altogether.  And  as  regards 
any  doubt  as  to  the  position  of  her  future  property,  that  doubt  is 
solved  when  once  it  is  determined  that  any  woman  holding  an 
estate  by  gift  to  her  separate  use,  although  otherwise  not  able  to 
bar  the  right  of  her  heir,  is  put  in  a  position  in  which  she  can  deal 
with  it  unfettered  by  a  marriage  contract^  and  as  any  other  person 
could  deal  with  it 

I  think  the  decision  of  the  Master  of  the  Bolls  must  be  upheld  as 
being  right  in  principle,  and  that  the  appeal  must  be  dismissed 
with  costs. 

Solicitor  for  the  Plaintiff:  Mr.  Gabriel. 

Solicitors  for  the  Defendants :  Messrs.  White  &  Sons. 

(1)  8  D.  M.  &  G.  192,  212. 
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GLEGG  V.  BEES.  L.  o. 

[1871    G.    97.]  1871 

Demurrer — ExeciUion  of  Deed— Creditors^  Deed — Voluntary  Deed — Right  of  Deo.  6. 

Trustee  to  Sue. 

A  bill  stated  that,  by  an  indenture  made  between  A.,  of  the  first  part,  B,, 
of  the  second  part,  and  the  several  other  persons  whose  names  and  seals 
were,  or  were  intended  to  be,  thereunto  subscribed  as  creditors  of  ^.,.of  the 
third  part,  A.  assigned  all  his  personal  estate  to  B.  upon  trusts  for  the 
creditors  of  A. : — 

Held^  on  demurrer  (afiBrming  the  decision  of  the  Master  of  the  Bolls),  that 
this  was  not  an  averment  of  the  execution  of  the  deed  by  any  of  the 
creditors: 

ffeldf  that  the  deed  nevertheless  would  operate  as  an  assignment  of  the 
personal  estate,  so  as  to  enable  B,  to  maintain  a  suit  against  a  trustee  to  whom 
certain  personal  estate  had  been  assigned  in  trust  for  A.;  and  that  the 
creditors  need  not  be  parties  to  the  suit 

Decision  of  the  Master  of  the  Rolls  reversed. 

Garrard  v.  Lord  Lauderdale  (1)  discussed. 

1  HE  bill  in  this  case  was  filed  by  J.  Qlegg  against  FT.  H.  Bees,  and 
alleged  that  in  1859  a  certain  messuage  Bi  Brixton  was  assigned  to 
the  Defendant  as  a  trustee  for  W,  Boupell;  and  the  bill  stated  that 
"the  said  W.  BoupeU  has  been  convicted  of  felony ;  but  previously 
to  such  convictioiji,  and  by  an  indenture  dated  the  19th  day  of  Sep- 
tember, 1862,  and  made  between  the  said  WiUiam  BoupeU,  of  the 
first  part,  the  Plaintifii  of  the  second  part,  and  the  several  other 
persons  whose  names  and  seals  were,  or  were  intended  to  be,  there- 
unto subscribed  and  set  (being  respectively  creditors  of  the  said 
WiUiam  BoupeU),  of  the  third  part,  the  said  WUliam  Boupell 
assigned  all  his  personal  estate  and  effects  to  the  Plaintiff,  upon 
the  trusts  therein  mentioned  in  favour  of  the  creditors  of  the  said 
William  Bou]^.  The  said  indenture  was  duly  executed  by  the 
said  William  BoupeU  and  the  Plaintiff,  and  registered  under  the 
194th  section  of  the  Bankruptcy  Act,  1861 ;  and  the  Plaintiff 
charges  that  the  equitable  estate  of  the  said  William  Boupdl  in 
the  said  leasehold  messuage  and  premises  at  Brixton  HiU  afore- 

(1)  2  Ruas.  &  My.  451.       ^ 
Vol.  YIL  E  1 
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said  became,  upon  the  execution  of  the  said  indenture,  and  now 
is,  vested  in  the  Plaintiff  upon  the  trusts  of  the  said  indenture." 

And  the  bill  prayed  a  declaration  that  the  Defendant  was  a 
trustee  of  the  messuage  in  question  for  the  Plaintiff,  and  might 
be  ordered  to  assign  it  to  him. 

To  this  bill  the  Defendant  demurred  for  want  of  equity,  and 
for  want  of  parties ;  and  the  Master  of  the  KoUs  allowed  the 
demurrer  (1). 

The  Plaintiff  appealed. 


The  SolicUor-Oenercd  (Mr.  Jessel),  and  Mr.  C.  WalJcer,  for  the 
Appellant : — 

We  contend  that  the  allegations  in  the  bill  as  to  the  execution 
of  the  deed  by  the  creditors  are  sufficient.  If  a  deed  is  averred  to 
be  made,  that  involves  execution :  CaheU  v.  Vauffhan  (2).  The 
signature  of  the  creditors  will  be  presumed :  Riat  v.  Hohson  (3). 
As  the  deed  is  registered,  it  cannot  be  revoked  as  voluntary :  Smith 


(1)  July  4. 

LoBD  RoMiLLY,  M.R.,  Said  he  was  of 
opinion  that  there  was  no  sufficient 
averment  that  any  creditor  had  exe- 
cuted this  deed.  No  doubt,  in  general, 
the  averment  that  an  indenture  was 
made  between  A.,  B,,  and  C.  is  a  suffi- 
•cient  averment  that  they  all  executed 
the  indenture ;  but  an  averment  that  a 
-deed  is  made  between  A.  and  B.  and  C. 
whose  name  was  intended  to  be  sub- 
scribed, is  no  averment  of  an  execution 
by  C,  as  to  which  the  averment  was 
■ambiguous ;  and  that  was  the  case  here. 
If,  however,  it  should  appear  that  the 
^eed  was  really  executed  by  the  credi- 
tors, leave  to  amend  would  be  given. 

But  there  was  the  further  question 
for  whom  the  Plaintiff  was  trustee. 
Putting  the  Crown  out  of  the  ques- 
tion, the  Plaintiflf  was  trustee  for  either 
BoupeU  or  the  creditors.  If  Oarrard 
V.  Lord  Lauderdale  (2  Buss.  &  My. 
451),  was  correct,  the  Plaintiff  was 
trustee  for  BoupeU  only,  and  not  for 


the  creditors,  in  which  case  it  was  a 
question  whether  he  would  be  entitled 
to  sue  the  Defendant,  who  was  a  trustee 
for  either  Boupell  or  the  Crown. 

As  to  whether  the  deed  was  valid  as 
registered  under  the  Bankruptcy  Act, 
his  Lordship  reserved  his  judgment 

July  12. 

His  Lordship  expressed  his  opinion 
that  the  case  did  not  turn  upon  the 
question  whether  deeds  registered  under 
sect.  194  of  the  Bankruptcy  Act,  1861, 
could  be  enforced  under  the  197th  sec- 
tion, which  would  be  difficult  to  decide ; 
for  his  Lordship  thought  that  the  lapse 
of  time  since  the  deed  was  executed 
was  a  complete  bar  to  its  being  treated 
as  an  act  of  bankruptcy,  and  left  it  a 
voluntary  deed,  subject  to  all  the  rules 
of  a  Court  of  Equity.  His  Lordship 
allowed  the  demurrer,  and  refused  leave 
to  amend. 

(2)  1  Wms.  Saund.  291. 

(3)  1  S.  &  S.  543. 
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v.  Hurd  (1).    At  all  events,  the  Plaintiff  has  sufficient  interest  L.  c. 

to  enable  him  to  maintain  this  suit,  and  to  recover  the  property  1871 

assigned  to  him.  Glbqg 


Mr.  FooiSf  Q-C,  and  Mr.  Bblmes,  in  support  of  the  demurrer, 
denied  that  there  was  any  allegation  of  the  execution  by  the 
creditors ;  in  fact,  the  inference  was  the  other  way,  because  it  was 
alleged  that  Roupdl  and  the  Plaintiff  had  executed  it.  The  deed 
was^  therefore,  voluntary  and  revocable :  Garrard  v.  Lard  Lauder- 
dale  (2) ;  Wallwyn  v.  CouUs  (3) ;  Ellison  v.  EUison  (4).  The  deed 
being,  therefore,  revocable,  the  Plaintiff  could  not  sue  without 
making  his  cestuia  que  trust  parties. 


Dec.  6.    Lord  Hatheblet,  L.C. : — 

The  question  raised  on  this  demurrer  depends  upon  a  very  short 
point. 

The  bill  alleges  that  the  Defendant  is  in  possession  of  certain 
property,  which  he  holds  or  did  hold  as  trustee  for  WiUiam  Boupdl^ 
who  was  convicted  of  felony ;  that  Roupdl^  before  this  conviction, 
executed  a  deed,  by  which  he  conveyed  all  his  personal  estate  to 
the  Plaintiff,  in  trust  for  the  creditors  of  RoupeU;  that  the  deed 
was  executed  by  Roupdl  and  the  Plaintiff,  and  was  registered. 
There  is  also  an  averment  that  the  equitable  estate  of  Roupell 
•became,  upon  the  execution  of  the  deed,  and  now  is,  vested  in  the 
Plaintiff.  Upon  these  averments  the  Master  of  the  Bolls  came  to 
the  conclusion,  in  which  I  agree,  that  there  is  no  reason  to  presume 
the  execution  of  the  deed  by  any  creditors  as  parties  of  the  third 
part,  although  the  bill  does  allege  that  the  deed  was  registered 
under  the  Bankruptcy  Act,  and  that  the  property  of  Roupell  became 
vested  in  the  Plaintiff  as  trustee.  The  allegation  as  to  vesting 
would  have  no  special  effect  beyond  the  statement  of  the  terms  of 
the  deed,  and  would  merely  contradict  any  subsequent  revocation 
of  the  deed,  or  that  the  deed  had  been  set  aside  by  any  proceedings 
in  bankruptcy  or  otherwise. 

(1)  10  Hare,  30,  47.  (4)  6  Ves,  656 ;  1  Wh.  &  T.  L.  C. 

(2)  3  Sim.  1 ;  2  Russ.  &  My.  451.         3rd  Ed.  223. 

(3)  3  Mer.  707.- 

II  2  "  1 


V. 
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L.  G.  The  whole  effect  of  the  deed  as  stated  is  such  that  I  must  assume- 

1S71  that  the  personal  estate  of  BoupeU  passed  to  the  Plaintiff  in  trust,. 
Q^^  for  the  creditors.  The  case  of  Garrard  v.  Lord  Lauderdale  (1)- 
^^'         has  no  application  to  this  case.    There  the  declaration  of  trust  was 

held  to  be  simply  for  the  benefit  of  the  assignor ;  and  those  who 

sought  to  take  any  benefit  from  the  deed  as  a  deed  of  trust  for 
them  were  unable  to  do  so.  It  seemed  a  deed  for  the  benefit  of 
creditors ;  yet  when  looked  at  it  was  no  such  thing,  but  merely 
an  arrangement  for  the  convenience  of  the  assignor  and  assignee, 
the  assignee  undertaking  the  agency  of  the  affairs  of  the  assignor. 
The  authority  of  Garrard  v.  Lord  Lauderdale  has  been  ques- 
tioned by  Lord  8L  Leonards  in  Simmonds  v.  PaUes  (2),  upon  the 
facts.  But  upon  principle  there  can  be  no  doubt  that,  if  the  trans- 
action is  simply  between  the  assignor  and  the  assignee,  no  creditor 
can  take  advantage  of  the  deed  unless  it  has  been  communicated 
to  him. 

I  will  assume,  however,  that  the  deed  is  strictly  within  the  prin- 
ciple of  Garrard  v.  Lord  LauderdaJe,  but  still  it  is  an  assignment 
and  vested  the  estate  in  the  Plaintiff  as  assignee  for  the  purpose 
which  the  assignor  had  in  view.  That  being  so,  there  is  no  possible 
reason  why  the  Plaintiff  should  not  sue  any  person  who  holds  any 
part  of  the  property  which  has  been  assigned.  The  cases  relating 
to  voluntary  settlements  do  not  apply  here.  The  principles  were 
discussed  in  Sloane  v.  Cadogan  (3),  and  it  was  clearly  laid  down^ 
in  Eekewich  v.  Manning  (4)  and  other  cases,  that  a  contract  for  a 
voluntary  settlement  cannot  be  enforced  against  the  settlor.  But 
if  a  voluntary  settlor,  for  purposes  of  his  own,  wishes  to  part  with 
his  property,  he  can  do  so,  and  his  purpose  can  be  carried  inta 
effect  by  the  assignee  taking  proceedings  against  any  person  in 
possession  of  the  property.  Why  should  not  the  assignee,  as 
against  third  parties,  perform  the  simple  duties  intrusted  to  him 
by  the  deed  ?  As  regards  third  parties,  he  may  proceed  against 
them,  though  not  against  the  assignor,  who  may  have  changed  his> 
mind,  and  be  able  to  avoid  the  arrangement. 
This  deed  has  vested  in  the  Plamtiff  such  an  interest  as  entitles 

(1)  3  Sim.  1 ;  2  Russ.  &  My.  451.  (3)  Sug.  V.  &  P.  11th  Ed.  App. 

(2)  2  J.  &  Lat.  489,  495.  No.  24. 

(4)  1  D.  M.  &  G.  176. 
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him  to  call  upon  the  Defendant  for  an  answer.    The  Plaintiff  does        L.  C. 
not  sue  as  a  creditor,  and  does  not  say  that  there  were  any  debts  ;        1871 
but  e?en  without  debts,  there  would  be  a  resulting  trust  for  Roupdl      Glbgo 
or  tlie  Crown,  and  the  Plaintiff  has  a  right  to  recover  the  property       ^^ 
irom  wrong-doers,  

There  was  also  a  demurrer  for  want  of  parties  ;  but  I  think  that 
the  statute  which  enables  trustees  to  sue  third  persons,  without 
making  their  ceduis  que  trust  parties,  applies  to  that  objection, 
If  the  case  ever  comes  to  a  hearing,  the  Court  will,  no  doubt,  take 
■care  that  those  who  are  interested  in  BoupelTs  estate  shall  have 
sufficient  notice.  The  bill  does  not  seek  administration  of  the 
estate,  but  merely  to  get  in  the  property  for  the  benefit  of  the 
cestuts  que  trust,  whoever  they  may  be. 

The  order  of  the  Master  of  the  KoUs  must  be  reversed,  and  the 
demurrer  overruled,  with  costs.    No  costs  of  the  appeal. 

Solicitors  for  the  Plaintiff:  Messrs.  Woodrooffe  &  Plaskitt. 
Solicitor  for  the  Defendant :  Mr.  H.  Earh. 


HUNTER  V.  WALTERS.  l.  c. 

and  L.  JJ. 

[1865    H.    318.]  jg^^ 

CURLING  V.  WALTERS.  xov.  1M6.22. 

[1866    C.    23.]  "~" 

DARNELL  v.  HUNTER. 

[1866    D.     157] 

Mortgagees — Priority — Execution  of  Deed — Signing  Receipt — Fraud — Notice — 
Defects  in  Plans — Attestation. 

The  solicitor  of  two  mortgagees  put  up  for  sale  by  auction,  without  any 
authority,  the  mortgaged  estate.  He  professed  to  have  bought  the  estate,  and 
prepared  a  conveyance  which  purported  to  be  made  by  the  second  mortgagee 
,  under  his  power  of  sale.  The  mor^agees  both  executed  the  conveyance,  and 
also  signed  indorsed  receipts  for  money  as  paid  to  them,  though  no  money  was 
in  fact  paid  to  them.  The  solicitor  took  possession  of  the  estate  and  con- 
tinued to  pay  the  interest  to  the  mor^agees,  and  afterwards  made  an  equitable 
mortgage  of  the  estate,  representing  it  to  be  his  own  and  unincumbered.  As 
io  the  first  mortgagee,  there  was  evidence  that  he  was  deceived  by  the  solicitor  ; 
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as  to  the  second  mortgagee,  there  was  evidence  that  he  trusted  the  solicitor 
implicitly.  There  were  inconsistencies  on  the  plans  upon  the  different  deeds,, 
and  the  solicitor  had  attested  some  of  the  prior  deeds: — 

Held  (affirming  the  decree  ofMalins,  Y,C,),  that,  under  the  circumstances,, 
the  equitahle  mortgagee  had  priority  over  the  second  mortgagee : 

Held,  that  the  inconsistencies  in  the  plans  and  the  attestation  by  the 
solicitor  did  not  put  the  equitable  mortgagee  on  inquiry  so  as  to  fix  him  with 
constructive  notice. 

In  May,  1835,  /.  Brandling  and  B.  W.  Brandling^  the  then 
owners  in  fee  of  an  estate  consisting  of  seventy-five  ^acres,  and 
called  the  FeUing  estate,  mortgaged  it  to  George  Burdon  for 
£7200.  In  September,  1838,  John  Brandling  covenanted  to 
convey  the  Felling  estate  to  jB.  W.  Brandling^  on  payment  by  him 
of  the  £7200  and  interest,  the  estate  in  fact  belonging  to  B.  W. 
Brandling, \lrL  October,  1838,  1a.  2r.  24p.,  part  of  the  estate,  was 
conveyed  by  Burdon  to  /.  Brandling  and  JS,  W.  Brandling^  free 
from  the  mortgage  debt. 

By  an  indenture,  dated  the  26th  of  December,  1838,  the  mort- 
gage to  Burdon  was  transferred  to  a  Mrs.  Hunter,  and  the  deeds 
were  put  in  the  possession  of  Balph  Wallers,  Mrs.  Hunters  solicitor. 
In  January,  1839,  a  second  mortgage,  being  for  £2000,  was  made  by 
JS.  W.  Brandling  SLTid  J.  Brandling  to  W.  N.  BameU,  another  client 
of  Walters,  the  power  of  redemption  being  given  to  JS.  W.  Brandling. 
Walters  attested  the  execution  by  the  mortgagors  of  this  deed.  In 
1840  about  four  acres  of  the  estate  was  conveyed  to  JS.  W.  Brand- 
ling discharged  from  the  mortgages.  The  conveyances  of  this 
piece,  and  of  the  other  small  piece,  were  made  in  order  to  enable 
B.  W.  Brandling  to  dispose  of  the  land  for  building  purposes,  and 
were  both  attested  by  Walters.  In  1840  the  two  small  pieces  of 
land  were  equitably  mortgaged  to  W.  N.  Darnell  by  way  of 
further  security,  and  the  memorandum  of  mortgage  was  attested  by 
Walters.  In  1846  jB.  W.  Brandling  assigned  his  estate  to  trustees 
for  the  benefit  of  his  creditors  ;  and  on  the  30th  of  October,  1852,, 
tbe  trustees  conveyed  to  Darnell  the  two  small  pieces  of  land,  with 
the  exception  of  certain  parts  thereof  which  had  been  sold  for 
building. 

In  1853  Walters,  acting  without  any  authority,  put  up  the 
Felling  estate,  except  the  two  pieces  conveyed  away,  together  with 
eight  acres  of  leasehold  land  of  his  own,  for  sale  by  auction.    The- 
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only  particulars  of  sale  were  some  which  had  been  used  on  an 
attempted  sale  in  1844,  and  in  the  particulars  the  name  of  Walters 
appeared  as  a  solicitor  concerned.  At  this  pretended  auction  the 
property  was  knocked  down  for  £9050  to  one  Dove,  from  whom 
Walters  professed  to  buy  it  at  an  advance  of  £150.  An  indenture 
was  then  prepared  by  Walters,  and  made  to  bear  date  the  1st  of 
June,  1853,  and  the  parties  to  it  were  William  Hunter  the 
ejcecntor  and  devisee  of  Mrs.  Hunter,  W.  N.  Darnell,  Dove,  and 
Walters.  The  indenture  recited  the  two  mortgages  and  the  sale 
as  made  by  Darnell  under  the  power  of  sale  in  his  mortgage  deed ; 
and  all  parties  concurred  in  the  usual  manner  in  conveying  to 
Walters  the  whole  FeUing  estate,  as  described  in  the  deed  of  1835, 
the  sum  expressed  to  be  paid  to  W.  Hunter  being  £7200,  that  to 
Bamea  £1850,  and  that  to  Dove  £150.  W.  Hunter,  W.  N.  Darnell, 
and  Dove,  all  executed  the  deed,  and  on  it  were  indorsed  receipts 
in  the  usual  forms  for  the  £7200,  the  £1850,  and  the  £150,  signed 
by  Hunter,  Darnell,  and  Dove  respectively.  No  money  was,  in 
fact,  paid  to  any  of  them  by  Walters.  He  took  possession  of  the 
estate,  and,  until  his  death  in  1865,  paid  interest  to  Hunter  and 
BameU,  as  if  they  still  had  charges  on  the  estate. 

But  in  1862  Walters  had  applied  to  Mr.  Tatham,  a  solicitor^ 
partner  in  the  firm  of  Messrs  Ft/son  &  Co.,  for  a  loan  of  £5000  on 
the  security  of  the  Felling  estate,  representing  himself  to  be  the 
absolute  owner  thereof.  Tatham  accordingly  agreed  to  advance 
£5000,  money  belonging  to  a  client,  W.  Curling.  Talham  exa- 
mined the  title  deeds,  and  made  inquiries  as  to  the  value,  and 
nltimately  advanced  the  £5000  to  Walters  on  the  security  of  an 
indenture,  dated  the  11th  of  March,  1862,  and  made  between 
Walters,  of  the  one  part,  and  Curling,  of  the  other  part,  whereby 
Walters  covenanted  that  the  deeds  mentioned  in  the  schedule 
thereto  should  be  a  security  for  the  repayment  of  the  £5000 
and  interest,  and  that  Walters  and  all  necessary  parties  would 
convey  to  Curling  all  the  pieces  of  land  and  hereditaments  com- 
prised in  the  deeds  and  delineated  on  the  annexed  plan,  by  way  of 
mortgage  for  securing  the  payment  of  the  £5000  and  interest;  and 
that  in  the  meantime  the  said  hereditaments  should  remain  charged 
with  the  payment  of  the  £5000  and  interest. 

The  schedule  comprised  the  deeds  of  1835,  1838, 1839,  1846, 
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1852,  and  1853,  but  not  the  two  conveyances  of  the  small  pieces 
of  land,  nor  the  lease  of  the  leaseholds  which  belonged  to  Walters  ; 
and  the  plan  annexed  was  a  copy  of  that  annexed  to  the  particulars 
of  sale  in  1844,  the  small  pieces  of  land  which  had  been  conveyed 
to  jB.  W.  Brandling  being  excluded,  but  the  leasehold  being 
included. 

The  deeds  were  delivered  to  Messrs.  Fyson  &  Co,,  solicitors  to 
Mr.  Curling,  and  Waiters  paid  interest  on  the  £5000  until  his 
death  in  1865,  when  the  fraud  was  discovered. 

Thereupon  three  suits  were  instituted — one  by  W.  Hunter^  one 
by  the  executors  of  DarneUy  who  was  dead,  and  one  by  ]Mrs. 
Cttrling,  the  executrix  of  Curling ;  Mrs.  Curling  claiming  priority 
over  Hunter  and  Damelly  and  Hunger  and  Darnell  claiming  priority 
over  Mrs.  Curling. 

As  to  the  execution  of  the  deed  of  1853,  W.  Hutiter  stated  that 
he  had  received  a  letter  from  Walters,  dated  the  31st  of  January, 
1853,  saying:  ''The  Felling  property  has  been  sold,  and  you  will 
have  to  take  this  as  notice  to  receive  your  principal  and  interest  in 
six  months  from  the  20th  instant.    It  is  possible  the  purchaser 
might  retain  the  mortgage  if  you  consented  to  take  4  per  cent., 
but  in  the  present  state  of  the  money  market  he  will  probably  try 
to  get  it  at  3^.    I  have  made  an  oflfer  to  the  purchaser  to  take  the 
purchase  off  his  hands  at  a  given  sum.    Are  you  inclined  to  join  in 
the  speculation  ?    I  told  you  the  particulars  when  we  last  met.     I 
think  it  will  pay  in  time,  but  I  do  not  expect  a  quick  return." 
W.  Hunter  further  deposed  that  he  understood  that  the  mortgage 
was  not  to  be  paid  off,  and  that  he  had  signed  the  deed  at  Walters* 
request,  who  stated  that  it  was  a  mere  form,  and  had  been  executed 
by  Darnell,  that  he  never  read  the  deed,  and  that  he  believed  that 
the  deed  merely  transferred  the  interest  of  the  mortgagor   to 
Walters,  leaving  the  security  as  it  was  before. 

Mr.  Darnell  was  dead,  and  there  was  no  evidence  as  to  the 
manner  in  which  he  was  induced  to  execute  the  deed  of  1853. 
There  was,  however,  evidence  that  he  had  great  confidence  in 
Walters,  and  was  in  the  habit  of  executing  deeds  brought  to  him 
by  Walters  for  execution. 

Tatham  stated  that  he  found  on  the  deeds  a  good  title,  and  had 
no  reason  to  suppose  that  Walters  was  not  the  unincumbered 
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owner  of  the  Felling  estate,  and  tliat,  in  his  opinion,  the  plans  of 
the  estate  corresponded,  deduction  being  made  for  small  portions 
which  had  been  sold,  and  allowance  for  discrepancies  which  were 
apparently  clerical  errors. 

The  Vice-Chancellor  Malins  held  that  Oarling's  executrix  had 
priority  over  Hunter  and  over  Darnells  executors,  and  made  a 
decree  accordingly,  as  reported  (1),  where  the  evidence  of  Hunter 
and  of  Tatham  is  more  fully  stated. 

DametTs  executors  appealed,  but  before  the  appeal  was  heard 
Hunter  had  bought  up  Curling's  charge;  and  Hunter  and  Mrs. 
Curling  now  appeared  by  the  same  solicitor. 

Mr.  Glasse,  Q.C.,  and  Mr.  Bigly,  for  the  Appellants  : — 

We  contend  that  under  the  circumstances,  the  deed  of  1853  is 
not  to  be  considered  as  BamdTs  deed  at  all.  He  thought  it  a 
different  deed,  and  did  not  know  what  he  was  signing.  In  such  a 
state  of  things  his  signature  is  useless :  Vorleij  v.  Cooke  (2),  Lee 
T.  Angas  (3),  and  Ogilvie  v.  Jeqffreson  (4).    At  law  such  a  deed 


(1)  Law  Rep.  11  Eq.  292, 

(2)  1  Giff.  230. 

(3)  1866.  Nov.  20.   V.-C.  Stuart. 

Lee  v.  Anoas. 

William  lee,  by  his  win,  charged 

his  estate  with  an  annuity  in  favour  of 

his  wife,  and  after  her  death  he  gave 

his  estate  to  hia  two  daughters,  as 

tenants  in  common.    The  widow  and 

elder  daughter,  H.  Lee,  in  1842  and 

1844,  mortgt^ed    their   annuity  and 

moiety  for  £1500.    In  December,  1857, 

E.  2>.  Conyers,  a  solicitor,  who  had 

acted  for  the  Lees^  wrote  to  the  younger 

daughter,  8,  Lee,  stating  that  it  was 

necessary  to  raise  money  on  the  estate 

to  pay  oflf  the  old  mortgage,  which,  he 

alleged,  was  called  in,  and  that  as  he 

could  not  apply  to  her  elder  sister  (who 

had  married  and  gone  abroad),  he  roust 

have  the  deed  signed  by  her,  and  he 

invited  S,  Lee,  then  residing  at  Edin- 

hurgh,  to  meet  him  at  York,  and  he 
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then  told  her  that  she  would  not  be  in 
any  way  liable,  as  it  was  merely  a  re- 
newal. The  deed  was  not  read  over, 
nor  further  explained  to  her.  S.  Lee  ac- 
cordingly executed  the  deed,  which  pur- 
ported to  be  a  mortgage  of  her  moiety 
and  of  her  mother's  annuity,  to  a  Mr. 
Angas  for  £2000,  and  she  signed  the 
indorsed  receipt.  Mrs.  iee'a  signature 
to  the  deed  was  a  forgery.  It  was  al- 
leged that  Conyers,  who  was  Anyas*8 
solicitor,  received  the  money,  and  ap- 
plied it  for  his  own  purposes.  After 
the  death  of  Conyers,  the  fraud  and 
forgery  were  discovered,  and  this  bill 
was  filed  by  Mrs.  Lee  and  Miss  S,  Lee, 
to  have  the  deed  of  December,  1857, 
declared  void,  and  cancelled. 

Mr.  Malins,  Q.O.,  and  Mr.  Fry,  for 
the  Plaintiffs. 

Mr.  Cole,  Q.C.,  and  Mr.  E.  E.  Kay, 
for  the  Defendants. 


(4)  2  Giff.  353. 
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woujd  be  inoperative:  Foster  v.  Mackinnon  (1).  Barnard  r. 
Hunter  (2)  is  exactly  in  point.  It  is  clear  that  the  deed  is  voidy 
and  that  Hunter  was  deceived ;  if  a  man  does  not  know  what  lie 
is  signing,  his  signature  goes  for  nothing  :  CocJcdl  v.  Taylor  (3)  ; 
Jones  V.  Thomas  (4).  The  mere  execution  of  a  deed  is  not  conclu- 
sive on  the  person  executing  it,  and  if  he  has  been  defrauded  in 
the  matter  equity  will  relieve  him  :  Beckett  v.  CorcUey  (5) ;  Bice  v. 
Rice  (6).  Walters  was  the  solicitor  of  Darnell^  who  was  justified 
in  leaving  the  business  in  the  hands  of  Walters.  In  all  such 
cases  relief  has  been  given :  Thorpe  v.  Holdsivorth  (7)  ;  Newton  v- 
Newton  (8) ;  Eyre  v.  Burmester  (9) ;  and  Cory  v.  Eyre  (10). 

Moreover,  what  took  place  when  Curling  advanced  his  money 
was  enough  to  have  put  his  solicitor  on  his  guard,  and  to  have 
led  him  to  make  inquiries  which  would  have  disclosed  the  fraud. 
If  he  had  compared  the  plans,  he  would  have  found  a  difiference,. 
and  then  he  would  have  discovered  that  those  lots  had  been  sold, 
and  that  Walters  was  concerned  as  the  solicitor.  The  whole  fraud 
would  then  have  been  discovered:  Kemiedy  v.  Oreen  (11).  He 
would  have  seen  that  Darnell  did  not  sell  the  building  lots  under 
his  power  of  sale.  The  irregularities  and  imperfections  in  the 
deeds  and  plans  ought  to  have  created  suspicion.  If  the  deeds 
had  been  laid  before  counsel  it  would  all  have  been  found  out.  If 
Curlings  solicitors  had  inquired  into  the  circumstances  of  the  sale 
they  would  have  found  out  that  it  was  conducted  by  Walters,  and 
was  a  mere  sham.  At  all  events,  we  have  a  charge  on  the  build- 
ing lots,  as  they  were  not  within  Darnells  power  of  sale,  and  did 
not  pass  by  the  mortgage  of  1862. 


Sm  John  Stuart,  V.C,  said  it  was 
clear  that  Mrs.  Lee^s  signature  was  a 
forgery,  and  therefore  as  to  her  the 
deed  must  be  set  aside.  After  going 
through  the  evidence,  His  Honour  said 
that  Miss  S,  Lee*8  signature  was  pro- 
cured by  false  representations,  and 
therefore  there  must  bo  a  decree  that 
the  deed  as  to  her  also  must  be  set 
aside,  and  the  Defendants  pay  the  costs 
of  the  suit. 

The  Defendants  appealed,  and  the 
appeal  was  dismissed  with  costs  by  the 


Lords  Justices  on  the  17th  of  March, 
1868. 

(1)  Law  Rep.  4  C.  P.  704. 

(2)  2  Jur.  (N.S.)  1213. 

(3)  15  Beav.  103. 

(4)  11  W.  R.  50. 

(5)  1  Bro.  C.  C.  352. 

(6)  2  Drew.  73. 

(7)  Law  Rep.  7  Eq.  139. 

(8)  Law  Rep.  4  Ch.  143. 

(9)  10  H.  L.  C.  90. 

(10)  1  D.  J.  &  S.  149. 

(11)  3  My.  &  K.  G&9. 
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Sir  BoundeU  PalmeVy  Q.C.,  and  Mr.  F.  HawJcins,  for  Curling's 
executrix;  and 

Mr.  Cotton^  Q.C.,  and  Mr.  FmheVy  for  Hunter,  were  not  called 
upon. 

LoBD  Hatherley,  L.C. : — 

Tin's  case  now  depends  upon  an  extremely  short  question,  namely, 
whether  the  mortgage  given  by  Walters  to  Curling  is  an  effec- 
tual security.  Mr.  Curling  undoubtedly  had  not  the  slightest 
notice  of  any  interest  in  any  one  except  Walters,  unless  some 
constructive  notice  can  be  traced.  [His  Lordship  then  stated  the 
facts  of  the  case,  observing  that  unfortunately  it  was  extremely 
bare  of  evidence  as  to  the  execution  of  the  deed  by  Hunter,  and 
that  as  to  Darnells  execution  there  was  no  evidence  at  all.]  It  is 
first  said  that  we  ought  to  regard  the  whole  of  these  instruments 
as  void,  upon  the  principle  of  certain  cases,  such  as  Kennedy  v. 
Green  (1),  where  a  representation  has  been  made  to  a  party  to  a 
deed  that  the  instrument  he  is  about  to  execute  is  an  instrument 
of  a  totally  different  description  from  anything  which  it  turns  out  to 
be.  In  such  cases  the  person  executing  the  instrument  has  not 
had  his  mind  applied  in  any  way  to  the  words  therein  contained, 
but  to  a  different  state  of  things;  for  instance,  when  a  person  has 
signed  a  document,  believing  it  to  be  a  certificate,  whilst  it  is,  in 
fact,  a  bond.  In  the  early  books  we  find  Lord  Cohe  saying  that  if 
a  man  is  blind  or  illiterate,  and  an  instrument  is  read  over  to  him 
felsely,  then  the  instrument  is  void  (2).  This  is  a  proposition 
which  one  would  not  be  inclined  to  dispute  when  broadly  laid 
down ;  and  I  do  not  wish  to  go  into  the  shades  of  difference  be- 
tween the  cases  cited  before  us,  some  of  which  might  stand  upon 
very  different  principles.  There  are  two  cases,  I  think,  before  the 
Vice-Chancellor  Stuart,  where  mortgages  were  fraudulently  ob- 
tained, and  could,  therefore,  when  transferred,  not  stand  as  a 
security  for  more  than  was  due.  But  I  think  that  all  those  cases 
are  so  entirely  beside  the  present  case,  that  I  do  not  wish  to  make 
any  further  observations  upon  them.  The  case  oi  Jones  v.  Thomas  (3) 
has  nothing  to  do  with  the  question  whether  a  man  can  part  with 

(1)  3  My.  &  K.  699.  (2)  2  Rep.  2  b,  9  a.  (3)  11  W.  R.  50. 
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his  interest  by  signing  an  instrument  of  which  he  does  not  know 
the  effect. 

I  apprehend  that  if  a  man  executes  a  solemn  instrument  by 
which  he  conveys  an  interest,  and  if  he  signs  on  the  back  a  receipt 
for  money — a  document  which,  as  the  Vice-Chancellor  observes, 
could  not  be  mistaken — he  cannot  affect  not  to  know  what  he  was 
doing,  and  it  is  not  enough  for  him  afterwards  to  say  that  he 
thought  it  was  only  a  form.  That  merely  amounts  to  saying  that 
a  misrepresentation  was  made  to  him,  under  which  he  executed  a 
deed ;  still  the  deed  may  have  been  exactly  what  he  intended  to 
execute,  though  he  intended  it  to  be  used  for  a  totally  different 
purpose.  But  this  does  not  affect  the  deed.  The  fraud  of  the 
person  who  used  the  deed  for  a  different  purpose  does  not  make  it 
less  the  deed  of  the  person  who  executed  it. 

We  have  not  in  this  case  any  evidence  to  bring  it  within  the 
authorities  which  shew  that  an  instrument  executed  under  certain 
circumstances  of  misrepresentation  may  be  altogether  void.  [His 
Lordship  then  commented  on  the  letter  written  by  Wallers  to 
Hunter,  and  said  that  perhaps  Hunter  might  have  merely  trusted 
WcMers  and  have  been  defrauded  by  him.] 

As  regards  the  minor  matters  in  this  case,  we  were  told  that 
Mr.  Curling^  or  his  solicitor,  Mr.  Tatham,  was  guilty  of  considerable 
negligence,  which  should  deprive  Mr.  Curling  of  any  advantages 
he  might  otherwise  have  obtained  against  the  former  mortgagees. 
First,  it  was  said  that  they  would  have  found,  if  they  had  com- 
pared the  maps,  discrepancies  and  defects  in  title  to  some  of  the 
properties,  and  would  have  found  that  there  was  more  property 
than  was  comprised  in  their  deed.  I  think  the  answer  to  that 
contention  is,  that  they  took  a  security  upon  whatever  was  in  their 
deed  and  nothing  else ;  and  therefore,  if  they  were  not  to  have  a 
security  upon  anything  else,  they  need  not  trouble  themselves 
about  it;  they  did  not  inquire  what  had  become  of  the  other 
land,  because  it  was  no  matter  of  theirs.  As  regards  the  few  acres 
which  were  surplus,  it  seems  to  me  doubtful  whether  the  title 
deeds  relating  to  that  were  included  in  those  title  deeds  which  had 
been  laid  before  Mr.  Tatham,  but  whatever  is  comprised  in  the  title 
deeds,  I  take  it  they  must  have  security  upon;  and  as  regards  any 
minor  pieces  which  are  comprised  in  their  deeds,  but  as  to  which 
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the  anterior  title  has  not  been  produced^  they  must  take  such  title 
as  they  can  get. 

There  is  no  such  extravagant  doctrine  as  that  which  has  been 
contended  for,  that  if  a  man,  who  is  purchasing  or  taking  a  mort- 
gage oTer  a  large  estate  as  to  which  the  title  is  furnished  to  him, 
chooses,  as  to  a  small  portion,  to  be  content  with  a  short  title,  then 
as  to  all  the  rest  of  the  estate  he  is  to  be  affected  with  notice  of 
something  which  he  might  have  found  out  if  he  had  investigated 
the  earlier  title  to  the  small  portion.  That  would  be  carrying  the 
doctrine  of  constructive  notice  to  a  greater  length  than  it  has  yet 
been  carried. 

It  was  also  suggested  that,  if  they  had  looked  back  to  the  deeds, 
they  would  have  found  Mr.  WalterSy  the  solicitor,  attesting  several 
of  the  deeds,  but  the  attesting  by  no  means  shews  that  he  was  the 
solicitor ;  and,  in  the  next  place,  it  has  never  been  the  doctrine  of 
this  Court  that  you  are  obliged  to  look  at  the  name  of  the  attest- 
ing witness  in  such  transactions  to  ascertain  all  his  relations  to 
the  parties  executing  the  deed.  And  no  such  proposition  can  be 
maintained. 

Then  it  was  said  that  there  were  conditions  of  sale,  in  which 
WdUers'  name  appeared  as  the  solicitor ;  but  the  utmost  that  can 
be  said  is,  that  you  must  take  the  legal  and  equitable  title  as 
you  find  it  conveyed  by  the  deeds ;  and  if  you  find  a  sale  recited, 
you  are  not  bound  to  inquire  into  all  the  circumstances  of  that 
sale ;  so  if  you  find  any  other  fact  recited,  you  are  not  bound  to 
inquire  into  all  the  attendant  circumstances. 

The  utmost  that  can  be  maintained  is,  that  you  must  take  the 
consequences  of  the  deduction  of  title  into  another  person  than 
yourself,  and  submit  to  any  priority  of  title  so  obtained,  and  the 
doctrine  cannot  be  put  any  higher, 

I  think  that  the  Vice-Chancellor  has  come  to  a  correct  con- 
clusion, and  that  the  negligence  of  Mr.  DameU  has  caused  him, 
notwithstanding  any  equities  between  himself  and  Walters,  to  be 
postponed  to  WaUers*  alienee,  Mr.  Curling. 
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Sir  W.  M.  James,  L. J. : — 

This  case  appears  to  me  one  of  the  simplest  end  plainest  cares 
that  were  ever  presented  to  a  Court  of  Equity.    It  has  been  con- 
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tended  on  the  part  of  the  Appellants  that  the  deed  under  which 
Mrs.  Curling  claims  title,  that  is  to  say,  the  deed  of  conveyance 
to  Mr.  Waliers,  was  an  absolute  nullity ;  and  this  is  based  upon  a 
statement  that  one  of  the  mortgagees  executed  it  upon  the  repre- 
sentation that  it  was  a  matter  of  form,  and  that  it  had  been  pre- 
viously executed  by  Mr.  Darnell. 

With  regard  to  Mr.  Darnell^  the  other  mortgagee,  the  only 
evidence  is,  that  it  is  to  be  presumed  that  the  deed  was  executed 
by  him  with  the  full  confidence  with  which  he  was  in  the  habit 
of  executing  all  deeds  placed  before  him  by  his  own  confidential 
solicitor,  Mr.  Walters. 

To  my  mind  it  is  almost  ludicrous  to  contend,  and  it  would  be 
most  injurious  to  hold,  that  a  man  executing  a  deed  and  signing  a 
receipt  as  a  matter  of  form  should  be  able  to  say  that  it  is  a 
nullity.  Many  young  men  put  their  names  to  pieces  of  paper  upon 
the  representation  that  it  is  a  mere  matter  of  form,  and  that  they 
will  never  hear  any  more  of  it.  They  learn  by  experience  that  the 
form  is  a  painful  substance.  Many  a  trustee  has  endeavoured  in 
vain  in  this  Court  to  escape  from  the  consequences  of  his  acts  by 
saying,  "  I  signed  a  deed,  and  I  signed  a  receipt  for  money  as  a 
matter  of  conformity  ;"  which  is  another  mode  for  saying,  **  I 
executed  it  as  a  matter  of  form."  But  those  trustees  have  been 
made  most  painfully  to  learn  that  the  instrument  they  have  so 
signed  will,  with  the  consequences,  follow  them,  and  cause  them  to 
suffer  for  their  negligence. 

I  am  of  opinion  that  such  statements  as  those  made  to  Mr. 
Etmier — such  confidence  as  that  which  is  said  to  have  been  reposed 
by  Mr.  Darnell — are  not  circumstances  which  will  afford  the  slightest 
ground  for  saying  that  a  deed  is  void. 

We  have  been  referred  to  the  cases  of  Kennedy  v.  Qreen  (1)  and 
Vorletj  V.  Cooke  (2),  and  other  cases,  as  leading  to  the  conclusion 
that  the  deed  in  this  case  is  void,  because  certain  deeds  there  were 
held  to  be  void.  As  those  cases  have  been  cited,  I  think  it  right 
for  myself  to  say  that — not  in  the  slightest  degree  disputing  the 
perfect  correctness  of  the  particular  conclusions  which  were  arrived 
at  in  those  cases — ^not  in  the  slightest  degree  disputing  the  correct- 
ness of  the  equitable  relief  which  was  given  there — I  am  not 
(1)  3  My.  &  K.  G99.  (2)  1  Giff.  230. 
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prepared  to  concur  in  the  conclusion  that  the  facts  in  any  one  of 
those  cases  would  have  sustained  at  law  a  plea  of  non  est  factum  ; 
and  if  the  contention  of  the  Appellants  be  well  founded,  that  the 
logical  sequence  from  those  cases  is  that  the  deed  in  this  case  is 
void,  to  my  mind  it  would  be  a  very  apt  and  very  useful  illustra- 
tion of  the  argument  which  is  called  the  reductio  ad  ahsurdum. 

It  is  then  said  that,  assuming  the  legal  estate  to  have  passed  to 
Walten,  so  that  he  was  capable  of  conveying  something,  and  that 
he  had  some  estate  in  him  at  the  time  when  he  executed  the 
eqnitable  mortgage  to  Mr.  Curling^  then  there  are  two  conflicting 
acts  in  this  case ;  that  there  was  an  equity  which  still  remained  in 
BameU  prior  in  time,  and  therefore  prior  to  the  right  in  equity 
which  Mr.  Curling  acquired  by  the  execution  of  that  deed.  To  my 
mind  that  question  also  is  very  simple.  We  have  simply  to  con- 
sider whether,  where  an  agent  has  committed  a  fraud,  the  principal 
who  has  trusted  that  agent,  or  another  person  who  has  dealt  with 
him  has  to  answer  for  the  consequences  of  that  fraud ;  whether, 
where  a  person  has,  either  through  fraud  or  otherwise,  executed 
a  deed,  and  signed  a  receipt  containing  an  unmistakeable  repre- 
sentation of  a  matter  of  fact,  the  person  who  has  so  executed  the 
deed  and  signed  the  receipt  is  to  suffer  the  loss  arising  from  an 
undue  use  made  of  them,  or  another  person,  who  has,  in  the 
ordinary  course  of  business,  without  negligence  or  default  of  any 
kind,  trusted  to  the  documents  which  contained  that  representa- 
tion. 

I  am  of  opinion  that  the  rule  of  equity  is  the  rule  of  common 
sense ;  that  the  principal  must  suffer  for  the  fraud  of  his  agent, 
and  not  the  stranger  who  is  dealing  with  the  agent ;  that  the  man 
who  has  made  the  representations,  under  whatever  circumstances, 
must  bear  the  consequences  of  those  representations,  and  not  the 
man  who  has  trusted  to  the  representations  so  made. 

It  Nvas  then  contended  that,  assuming  all  this  to  be  in  favour  of 
Mr.  Curling^  there  was  some  degree  of  negligence  on  the  part  of 
Mr.  Curling's  solicitor,  Mr.  Tathara,  which  is  to  postpone  the  prior 
equity  which  otherwise  Mr.  Curling  would  have.  The  way  in 
which  that  was  put  was  this :  it  was  said  that  if  the  solicitor  had 
examined  the  deeds  with  very  great  accuracy — if  he  had  minutely 
examined  the  maps — if  he  had  minutely  examined  all  the  recitals 
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in  all  the  deeds  shewing  the  devolution  and  the  deductions  from 
the  previous  title — he  would  have  been  led  to  the  discovery  that 
tliere  were  certain  inconsistencies  in  the  deeds,  that  a  man  was 
professing  to  convey  under  a  title  which,  when  carefully  examined, 
did  not  include  the  whole  of  the  property ;  and  that  if  he  had  gone 
further,  and  made  further  inquiries,  it  is  possible  or  probable  he 
might  have  learnt  that  there  had  been  a  sale  by  auction ;  and  he 
would  have  learnt  that,  upon  that  sale  by  auction,  certain  par- 
ticulars and  conditions  of  sale  were  issued  which  were  a  mere 
repetition  of  particulars  and  conditions  of  sale  that  were  used 
upon  some  former  occasion ;  and  that  he  would  have  found  that  a 
Mr.  Ralph  Walters  was  referred  to  as  the  person  from  whom  infor- 
mation was  to  be  obtained  in  respect  of  it ;  then  he  would  have 
inferred  from  that  that  Mr.  Balph  Walters  was  the  solicitor  for  the 
parties,  and  he  ought  to  have  inferred  that  Ralph  Walters,  the 
alienee  in  the  deed  of  conveyance,  was  the  same  person  who  had 
been  the  solicitor  of  some  of  the  parties,  and,  finding  that  out,  he 
would  have  been  led  to  make  further  inquiries  which  would  have 
resulted  in  the  discovery  of  the  fraud. 

It  appears  to  me  that  the  proper  place  for  such  an  argument  as 
that  would  be  in  some  satirical  work  ridiculing,  by  clever  exaggera- 
tions, the  doctrines  of  the  Court  of  Equity  with  respect  to  construc- 
tive notice.  It  is  not,  to  my  mind,  a  substantial  argument,  capable 
of  being  addressed  with  any  effect  to  any  Court  whatever.  I  am  of 
opinion,  upon  all  these  grounds,  that  this  appeal  totally  fails,  and 
that  the  decision  of  the  Viee-Chancellor  is  right,  and  ought  to  bo 
aflBrmed  with  costs. 


Sir  6.  Mellish,  L.  J.  :— 

The  only  part  of  this  case  upon  which  I  wish  to  make  any  obser- 
vations is,  the  question  whether  the  legal  estate  in  the  property 
passed  by  the  deed  executed  by  Mr.  Hunter,  and  the  legal  estate 
in  the  small  portion  of  it  which  was  in  Darnell,  passed  by  the  same 
deed  as  having  been  executed  by  DameU.  Now,  I  am  of  opinion 
that  there  is  evidence  that  both  EwUer  and  Bamdl  were  induced 
by  the  fraud  of  Walters  to  execute  that  deed ;  but  the  mere  cir- 
cumstance that  they  were  induced  to  execute  it  by  fraud  does  not 
make  it  a  void  deed  in  point  of  law.    But  it  is  said  that  there  is 
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something  moie  than  this,  and  that  \ihere  a  deed  is  procured  by 
an  actnal  Mse  representation  respecting  the  contents  of  the  deed 
itself,  or  respecting  the  legal  efiect  of  the  deed,  there  the  deed  is 
not  only  yoidablCy  but  is  actually  void  at  law,  and,  being  void,  the 
parties  are  in  the  same  position  as  if  it  had  never  been  executed 
at  alL  Thence,  no  doubt,  it  would  follow,  that  Mr.  Walters  never 
got  any  estate  in  these  premises  at  all,  and  therefore  that  an 
equitable  mortgage  by  him  would  be  altc^ther  invalid. 

Now,  in  my  opinion,  it  is  still  a  doubtful  question  at  law,  on 
which  I  do  not  wish  to  give  any  decisive  opinion,  whether,  if  there 
be  a  fiJse  representation  respecting  the  contents  of  a  deed,  a  person 
who  is  an  educated  person,  and  who  might,  by  very  simple  means, 
have  satisfied  himself  as  to  what  the  contents  of  the  deed  really 
were,  may  not,  by  executing  it  negligently  be  estopped  as  between 
himself  and  a  person  who  innocently  acts  upon  the  faith  of  the 
deed  being  valid,  and  who  accepts  an  estate  under  it.  I  do  not  think 
that  the  case  of  Stoan  v.  North  British  Australasian  Company  (1) — a 
decision  of  which  the  learned  yice-Chancellor  disapproves — is  really 
a  direct  authority  upon  that  question,  because  in  that  case  a  transfer 
•of  shares  had  been  executed  in  blank;  the  person  who  executed  it 
owned  shares  in  two  companies,  and  gave  authority  to  the  broker 
to  fill  them  up  with  shares  in  one  company,  and  the  broker  filled 
them  up  with  shares  in  another  company,  which  were  afterwards 
transferred  to  an  innocent  person.  There  the  Court  said  that  the 
whole  thing  was  a  forgery,  and  that  the  negligence  of  the  transferor 
in  executing  the  deed  in  blank  was  not  the  real  and  proximate  cause 
of  the  loss,  which  was  the  forgery  of  the  broker  in  filling  the  deeds 
up  with  shares  differing  from  those  which  he  was  authorized  to  fiU 
them  up  with.  That  decision  does  not  go  to  the  extent  of  saying 
that  if  the  broker  had  filled  them  up  with  the  same  shares  which 
he  was  authorized  to  insert,  and  therefore  had  done  what  he  was 
authorized  to  do,  that  then,  because  it  was  void  at  law  from  being 
•executed  in  blank,  nevertheless  the  principal  might  not  have  been 
estopped.  Some  of  the  Judges  expressed  an  opinion  that  in  no 
•case  where  a  deed  is  void  in  that  way  could  there  be  an  estoppel ; 
but  no  conclusive  opinion  was  given  on  that  point,  and  I  do  not 
think  it  necessary  for  me  in  this  case  to  give  any  opinion  upon  it, 

(1)  7  H.  &  N.  603. 
Vol.  Vn.  /  1 


L.O. 
and  JL  JJ. 

1871 


HmrrsB 

V. 

Waltkbs. 

CUBLINQ 
V, 

Waltebs. 
Dabhsll 

HUNTBB. 


Digitized  by  VjOOQIC 


«8 


GHANOEBT  APPEALS. 


[KB. 


L.C. 
and  L.  J  J, 

1871 


HUVTKB 

Walters. 

CCBLIKO 
V, 

Waltebs. 
Dabnxll 

V. 
HUNTEB. 


because  I  quite  agree  with  what  has  been  said  by  the  Lord  Chan- 
cellor and  the  Lord  Justice,  that  in  this  case  there  is  no  evidence 
of  any  such  misrepresentation  as  respects  the  contents  of  the 
deed  and  the  legal  effect  of  the  deed,  as  would  make  it  void  on 
that  ground. 

Nowy  what  is  the  case  as  respects  Himier  1  Li  the  first  place, 
when  we  are  to  depend  solely  on  the  evidence  of  the  person  him- 
self to  prove  that  there  was  a  false  representation  made  to  him  a» 
to  the  contents  of  the  deed  at  the  time  he  executed  it,  we  must 
look  at  that  evidence  with  very  considerable  care  before  we  act 
upon  it  so  as  to  set  a  deed  aside  as  against  the  person  who  has  bmd 
fide  acted  upon  the  faith  of  the  deed  being  genuiue.  Even  if  we 
take  what  he  says  literally,  there  is,  in  my  opinion,  no  sufScient 
evidence.  He  is  informed  by  a  letter  written  to  him — ^the  letter 
no  doubt  contains  many  false  representations,  but  still  he  is 
informed — ^that  the  estate  has  been  sold,  that  Mr.  Waiters  himself 
may  become  the  purchaser,  and  the  object  of  the  deed,  he  is 
informed,  is  the  conveyance  of  the  estate ;  he  is  also  told  that  the 
purchaser,  who,  in  fact,  is  Walters,  will  be  willing,  if  the  interest 
is  reduced,  to  keep  the  original  mortgage ;  and  when  the  deed  is 
brought,  it  really  is  exactly  the  deed  which  was  requisite  to  carry 
out  the  transaction,  with  this  exception,  that  it  does  not  contain, 
the  new  mortgage.  If  there  had  been  a  new  mortgage  executed 
by  a  separate  deed,  the  transaction  would  have  been  such  as  it  waa 
represented  to  be. 

Then,  when  the  deed  is  brought,  Mr.  Walters  makes  no  state- 
ment as  to  what  the  contents  of  the  deed  are,  but  says  it  is  a  mere 
form,  and  Mr.  Eunier  does  not  ask  what  the  contents  of  the  deed 
are.  When  a  man  knows  that  he  is  conveying  or  doing  something^ 
with  his  estate,  but  does  not  ask  what  is  the  precise  effect  of  the 
deed,  because  he  is  told  it  is  a  mere  form,  and  has  such  confidence 
in  his  solicitor  as  to  execute  the  deed  in  ignorance,  then,  in  my 
opinion,  a  deed  so  executed,  although  it  may  be  voidable  upon  the 
ground  of  fraud,  is  not  a  void  deed. 

But,  as  respects  BamdCs  execution,  there  is  absolutely  no 
evidence  whatever  as  to  how  he  came  to  execute  it^  though  we 
have  reason  to  suppose  tliat  he  was  induced  to  execute  it  by  fraud, 
otherwise  it  is  difficult  to  see  why  he  should  go  on  receiving  the 
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interest  on  the  mortgage ;  but  what  the  fraud  was  we  are  wholly  L.  c. 
ignorant ;  and  to  infer,  when  the  evidence  is  in  that  state,  that  the 

natnre  of  the  fraud  was  a  misrepresentation  respecting  the  contents  ^v^ 

of  the  deed,  or  the  eflfect  of  the  deed,  is,  in  my  opinion,  an  Hunter 

inference  that  certainly  no  Court  ought  to  draw.  Walters. 

I  do  not  think  it  necessary  to  add  anything  upon  the  equitable  Cublixo 

grounds,  though  I  conceive  that    the  parties  who  signed  the  waiTters, 

receipt  are  guilty  of  such  negligence  that  they  ought  to  be  post-  ^ 

poned  in  equity  to  Mr.  CurUnff,  who  had  a  perfectly  equitable  »• 

title  without  any  notice,  and  who  advanced  his  money  on  the  

fidth  of  the  representation  contained  in  that  instrument. 

Solicitor  for  Mr.  DameU:  Mr.  J.  Crowdy. 

Solicitois  for  the  Defendants :  Messrs.  Farrer,  Ouvry,  &  Ok 
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L.  Jj.  CAEVER  V.  PINTO  LEITE. 

1 871  Practice — Production  of  Documents — Discovery. 

Xov.  21.  Although,  in  considering  whether  the  rale  that  a  Defendant  who  submits 

to  give  discovery  must  make  full  discovery  is  to  be  applied,  the  Court  does 
not  in  general  weigh  nicely  the  materiality  of  the  discovery  sought  still,  if 
the  discovery  is  such  as  might  be  used  for  purposes  prejudicial  to  the 
Defendant  irrespective  of  the  suit,  the  Court  will  look  narrowly  to  the  ques- 
tion whether  there  is  a  reasonable  prospect  of  its  being  of  material  service  to 
y^  the  plaintiff  at  the  hearing. 

The  Defendants  in  a  suit  to  restrain  infringement  of  trade-marks  having 
sealed  up  certain  parts  of  entries  and  letters  admitted  to  relate  to  the  matters 
in  question  in  the  cause,  were  ordered  by  the  Duchy  Court  of  Lancaster 
to  unseal  the  names  of  customei-s,  and  of  places,  and  the  prices,  forming  parts 
^/  ^^  ^^^  of  such  entries,  and  to  unseal  the  portions  of  letters  and  copies  of  letters  which 
contained  the  names  of  the  writers  and  of  the  persons  to  whom  the  letters 
which  were  copied  were  sent,  and  the  places  to  and  from  which  the  letters 
were  sent,  and  the  description  of  the  marks  to  be  placed,  or  which  had  been 
placed,  on  the  goods  referred  to  in  such  letters : — 

Held,  on  appeal,  that  the  Defendants  ought  not  to  be  compelled  to  diaclose 
the  names  of  customers,  or  the  names  of  persons  to  or  from  whom  letters 
were  sent  or  received,  or  any  prices,  inasmuch  as  such  discovery  might  be 
used  in  a  manner  prejudicial  to  the  Defendants  in  their  trade,  and  was  not 
likely  to  assist  the  Plaintiffs  in  making  out  their  case  at  the  hearing ;  but 
that  the  order  of  the  Vice-Chancellor  was  in  other  respects  right. 

1  HIS  was  a  motion  by  the  Defendants  by  way  of  appeal  from  an 
order  of  the  Vice-Chancellor  of  the  Duchy  Court  of  Lancaster  as 
to  the  sealing  up  of  parts  of  certain  books  and  papers,  the  nature  of 
which  will  be  found  stated  in  the  judgment  of  the  Vice-Chancellor. 

The  bill  was  filed  to  prevent  the  Defendants  from  impressing 
on  goods  exported  by  them  to  Portugal  certain  marks  which 
the  Plaintifis  alleged  to  be  the  Plaintiffs'  trade-marks.  On  the 
11th  of  April,  1870,  an  order  was  made  for  the  Defendants  to 
file  an  afiQdavit  as  to  documents  relating  to  the  matters  in 
question  in  the  suit  and  to  produce  them,  except  such  as  they 
might  by  their  affidavit  object  to  produce,  the  Defendants  to  be 
at  liberty  to  seal  up  such  parts  of  the  documents  as  did  not  relate 
to  the  matters  in  question  in  the  suit. 

The  Defendants,  by  their  affidavit,  after  setting  out  a  schedule 
of  documents,  and  objecting  to  produce  those  in  the  second  part, 
stated  as  follows:  "We  have  sealed  up  part  of  the  documents 
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referred  to  in  the  first  part  of  the  said  schedule,  and  we  swear       L.  JJ. 
positively  that  there  is  not  contained  in  any  or  either  of  the  por-        1871 
tions  so  sealed  up  any  memorandumy  minute,  or  entry  relating      Cabteb 
directly  or  indirectly  to  the  matters  in  question  in  this  cause,  Pufro'^LBiTB. 

or  any  of  them,  or  whereby  or  wherefrom,  to  the  best  of  our  know-       

ledge  and  belief,  the  plaintiffs  could  gather  any  information  or 
knowledge  which  would  in  anywise  enable  them  to  establish,  or 
aid  them  in  endeayouring  to  establish,  the  claims  set  up  by  them 
in  their  re-amended  bill." 

The  Defendants  having  sealed  up  parts  of  various  entries  in 
their  books,  and  of  various  letters,  relating  to  the  matters  in 
question,  the  Plaintiffs  applied  for  an  order  to  oblige  the  Defen- 
dants to  uncover  them,  and  on  the  22nd  of  August,  1870,  the 
District  Begistrar  made  an  order  that  the  Defendants  should,  within 
fourteen  days  after  service,  disclose  the  entirety  of  every  entry  in  > 
their  books  relating  to  the  matters  in  the  suit,  and  should 
accordingly  unseal  and  uncover  the  names  of  manufacturers,  cus- 
tomers, or  other  persons,  and  of  places,  and  the  prices,  and  other 
particulars  forming  part  or  parts  of  such  entries  in  erery  case  in 
which  such  names,  prices,  or  particulars  were  then  sealed  up  or 
covered.  The  Defendants  applied  to  the  Vice-Chancellor  to  dis- 
charge this  order. 

On  the  24th  of  March,  1871,  the  Plaintiffs  moved  before  the 
Vice-Chancellor  that  an  order  might  be  made  directing  the 
Defendants  to  unseal  the  whole  of  the  books,  letters,  copies  of 
letters,  and  documents  produced  by  them,  and  which  had  been 
sealed  up  by  them ;  or  that  the  Defendants  might  be  ordered  to 
unseal  those  portions  of  the  said  letters  and  copies  of  letters  which 
contained  the  names  of  the  writers  of  the  said  letters,  and  of  the 
persons  to  whom  those  copies  were  sent,  and  of  the  places  to  and 
from  which  the  said  letters  were  sent,  and  which  contained  a 
description  of  the  stamp  or  mark  to  be  placed  on,  or  which  had 
been  placed  on,  the  goods  referred  to  in  such  letters ;  and  that 
they  might  also  be  ordered  to  unseal  those  portions  of  the  books 
which  contained  the  names  of  the  persons  by  whom  the  goods  were 
ordered  and  to  whom  they  were  sent,  and  from  whom  they  ordered 
them  to  be  manufactured,  and  also  which  contained  the  stamps  or 
marks  to  be  placed  upon  the  said  goods,  and  all  reference  thereto. 


Digitized  by  VjOOQIC 


92 


CHANOEEY  APPEALS. 


[L.E. 


L.  JJ.  Before  either  of  these  applications  to  the  Vice-Chancellor  had 

1S71       been  disposed  of,  the  Defendants  put  in  their  answer,  by  which 

Cabver     they  denied  the  Plaintiffs'  right  to  the  marks  as  trade-marks,  and 

Pnrro^  Leite  ^^^®^  ^^^^  ^^7  deception  had  been  practised  on  the  public.  They 

—       further  stated  that  they  aflSxed  the  marks  as  agents  for,  and  by  the 

directions. of,  customers  in  Portugal,  to  whom  they  sold  the  goods. 

On  the  15th  of  April,  1871,  the  Vice-Chancellor  made   tiie 

following  order  upon  the  motion  by  the  Plaintiffs : — "  That  the 

Defendants  do,  on  or  before  the  9th  of  June  next,  unseal  and 

produce  to  the  Plaintiffs  the  portions  of  the  letters  and  copies  of 

letters  mentioned  in  their  aflSdavit  of  documents  which  contain 

the  names  of  the  writers  and  of  the  persons  to  whom  those  copies 

were  sent,  and  of  the  places  from  and  to  which  the  letters  were 

sent,  and  which  contained  a  description  of  the  stamp  or  mark  to 

be  placed,  or  which  had  been  placed,  on  the  goods  referred  to  in 

such  letters." 

On  the  same  15th  of  April,  1871,  the  Vice-Chancellor,  on  the 
application  by  the  Defendants  to  discharge  or  vary  the  Registrar's 
order  of  the  22nd  of  August,  1870,  made  an  order  directing  it  to 
be  varied  by  striking  out  the  word  "manufacturers,"  but  not 


further  or  otherwise  (1). 

(1)  1871.  April  15. 
Mr.  Wickens,  V.C.  ;— 

It  is  proper  to  state  here,  in  the  first 
instance,  the  view  that  I  take  of  the 
existing  practice  as  to  the  discovery  of 
documents. 

Before  the  alterations  of  the  practice 
in  1852  there  was  a  distinction  between 
the  right  to  a  full  answer  and  the  right 
to  discovery  of  documents,  inasmuch  as 
the  Plaintifif  was  entitled  to  a  full 
answer  (in  the  absence  of  a  plea  or 
demurrer)  to  every  question  relevant  to 
the  statements  in  the  bill,  whereas  the 
order  for  the  production  of  documents 
was  so  far  discretionary  that  the  Court 
only  made  it  if,  on  comparing  the  bill 
and  answer,  the  Court  thought  that  the 
Plaintiff  had  a  prima  facie  right  to  see 
them.  This  was  sometimes  said  to  in- 
volve a  contradiction,  since  it  would  be 


idle  to  refuse  production  of  a  document 
which  the  Plaintiff  might  require  the 
Defendant  to  set  out  verbatim.  Still, 
as  a  matter  of  feuit,  it  was  recognized  in 
practice. 

The  alteration  of  practice  in  1852 
gave  the  Plaintiff  a  right  to  an  order  on 
summons  for  the  production  and  inspec- 
tion of  documents  before  answer.  But 
it  was  not,  I  conceive,  intended  to  en- 
large the  PlamtiflTs  right  to  discovery 
by  a  side-wind.  I  apprehend  that  the 
Defendant  is  still  entitled  to  resist  the 
production  of  documents  before  answer, 
not  only  on  the  ground  that  he  intends 
to  plead,  or  plead  and  answer,  but  also 
on  an  allegation,  supported  by  such 
evidence  as  the  circumstances  render 
necessary,  that  his  answer,  when  filed, 
vfiW  displace  the  Plaintiff's  right  to 
production  in  whole  or  in  jmrt 

It  seems  to  me  that  these  principles 
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The  Defendants  moved,  by  way  of  appeal,  to  discharge  the  first 
above-mentioned  order  of  the  15th  of  April,  1871 ;  so  much  of  the 
second  order  of  that  date  as  directed  the  order  of  the  22nd  of 


L.  J  J. 

1871 

Cabvbb 

V. 

Pi2rro  Lkitb. 


must  apply  to  the  question  of  sealing 
up.  That  which  a  Defendant  is  en- 
titled to  seal  up  must  be  that  which  if 
on  a  separate  paper  he  would  not  he 
bound  to  produce. 

It  was  on  these  grounds  that  I  post- 
poned my  decision  on  the  Defendant's 
motion  till  I  had  seen  the  answer. 

The  Defendants  deny  the  Plaintiflfs' 
property  in  the  marks,  and  any  decep- 
tion on  the  public  effected  by  means  of 
them.  They  say  that  they  are  mere 
agents  obeying  the  instructions  of  cus- 
tomers in  Portugal^  and  that  the  marks 
complained  of  are  impressed  on  the 
covering  of  the  goods  by  the  Defendants' 
workmen  and  in  their  warehouse.  And 
they  deny  any  pecuniary  interest  which 
could  lead  them  to  perpetrate  any  such 
fraudulent  acts  as  are  complained  of. 
The  impression  which  the  answer  con- 
veys is  that  of  an  unwillingness  to  dis- 
close more  than  is  absolutely  necessary. 
But  it  is  fair  to  observe  that  what  the 
Defendants  seek  to  guard  is  the  secret 
of  their  principals  rather  than  their 
own. 

The  documents  to  which  this  motion 
relates  are  entries  in  certain  trade  books 
described  as  order  books,  purchase 
books,  and  certain  portions  of  a  bundle 
of  invoices.  Each  item  in  the  order 
book  runs  across  a  double  page,  and  is 
divided  into  seven  parts.  The  first  and 
seventh  of  these  are  only  index  num- 
bers. The  other  five  shew,  1.  The 
date  of  the  order;  2.  The  description  of 
the  goods ;  3.  Who  gave  it ;  4.  Whence 
it  came ;  and  5.  To  what  manufacturer 
the  execution  of  it  was  entrusted.  Each 
item  in  the  purchase  book  runs  also 
across  a  double  page,  and  after  the  date 
and  the  number  of  the  order  contains 


the  following  columns:  Marks,  Of 
whom  bought,  Qoantlty,  Price,  De- 
scription, Value,  Delivery,  Terms,  &c., 
and  Instructions.  The  invoices  are 
from  stamp  manufacturers  who  have 
supplied  the  stamps  by  which  the 
marks  are  impressed  on  the  goods. 

The  purchase  and  order  books  as  pro- 
duced are  sealed  up  to  an  extent  which 
cannot  well  be  understood  without  in- 
spection, but  which  certainly  strikes  me 
as  unusual,  and  as  calculated  to  make 
useless  the  discovery  to  be  extracted 
from  them.  The  order  of  the  District 
Begistrar,  which  the  defendants  seek  to 
discharge,  is  dated  the  22nd  of  August, 
1870,  and  directs  that  the  Defendants 
shall  within  a  limited  time  disclose  the 
entirety  of  every  entry  in  their  books 
relating  to  the  matters  in  this  suit,  and 
shall  accordingly  unseal  and  uncover 
the  names  of  manufacturers,  customers, 
or  other  persons,  and  of  places,  and  the 
prices,  or  other  particulars  forming  part 
or  parts  of  such  entries,  in  every  case  in 
which  such  names,  prices,  or  particulars 
are  now  sealed  up  or  covered. 

It  seems  to  me,  after  some  considera- 
tion, that  for  the  purpose  of  the  issues 
which  will  have  to  be  tried  at  the  hear- 
ing, the  names  of  the  manufacturers  of 
the  goods  can  hardly  be  relevant  The 
other  particulars  are,  I  think,  prima 
facie  such  as  the  Plaintiff  may  reason- 
ably require  to  see.  The  case  against 
the  Defendants,  it  will  be  remembered, 
is  in  substance,  and  taking  the  bill  and 
answer  together,  that  they  are  the 
agents  through  whom  certain  Portu- 
guese tradesmen  acquire  the  means  of 
supplanting  the  Plaintiffs  in  Portugal, 
selling  goods  of  inferior  quality  with 
the  marks  which  the  Plaintiffs  attach 
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L.  JJ.       August,  1870,  to  be  varied  no  further  than  by  striking  out  the 
1871        word  "  manufacturers,"  and  the  whole  of  the  order  of  the  22nd  of 
Oabtbb      August,  1870. 

V. 

—  Mr.    North,    for    the    appeal    motion,  referred    to    Moore  t. 

Craven  (1). 


to  goods  of  superior  quality.  The  goods 
sold  are  long  since  dispersed  and  irre- 
coverable, and  the  only  obvious  test  of 
their  quality  would  be  the  price  paid 
for  them  to  the  manufacturer.  Nor  can 
I  doubt  that  the  Plaintififs  are  entitled 
to  know  the  customers*  names  and  the 
places  to  which  they  are  sent,  and,  in 
fact,  all  that  the  purchase  and  order 
books  shew,  except  the  manufacturers' 
names.  I  think  also,  though  with  more 
doubt,  that  the  same  principle  would 
apply  to  the  names  and  addresses  of 
the  manufacturers  of  the  stamps  as  to 
the  names  of  the  manufacturers  of  the 
goods.  It  does  not  occur  to  me  at  pre- 
sent that  these  names  or  addresses  are 
likely  to  be  useful  to  the  Plaintiffs  for 
any  legitimate  purpose,  and,  on  the 
whole,  I  am  not  prepared  to  order  the 
Defendants  to  unseal  them.  I  propose 
to  vary  the  District  Begistrar's  order  by 
striking  out  the  word  ''manufacturers," 
but  no  further. 

With  regard  to  the  Plaintiffs'  motion, 
I  propose  to  order  that  the  Defendants 
shall  unseal  the  portions  of  the  letters 
and  copies  of  letters  which  contain  the 
names  of  the  writers  of  the  letters,  and 
of  the  persons  to  whom  those  copied 
were  sent,  and  of  the  places  from  and 
to  which  the  letters  were  sent,  and 
which  contained  a  description  of  the 
stamp  or  mark  to  be  placed  on,  or  which 
had  been  placed  on,  the  goods  referred 
to  in  such  letters. 

I  am  not  quite  sure  that  I  am  right 
in  treating  all  the  rest  of  the  Plaintiffs* 
notice  of  motion  as  being  either  too 
large  or  superfluous.    Probably,  how- 


ever, what  I  have  said  will  sufiBciently 
explain  what  I  think  the  Plaintiffs' 
rights  are.  

(1)  1870.  Jan.  26.  L.  C.  &  L.  J.  G. 
MooBE  V.  Cbaven. 

This  was  an  appeal  from  a  decision  of 
Vice-Chancellor  Sir  John  Stuart,  allows 
ing  an  exception  to  the  answer  of  the- 
Defendant. 

The  bill  was  filed  by  the  assignees  in 
bankruptcy  of  Messrs.  Dalby  A  Chap^ 
man,  a  firm  of  wool  top  makers,  ally- 
ing an  agreement  between  thabankrupts 
and  the  Defendant,  that  the  Defendant 
should,  as  agent  for  the  bankrupts,  selL 
such  tops  as  the  bankrupts  might  de- 
liver to  him ;  that  he  should  be  paid  in- 
respect  of  sales  a  commission  of  Is,  4d. 
per  lb.  avoirdupois  of  tops  sold  by  him.; 
and  that  the  IMendant  should,  in  anti- 
cipation of  sale,  make  advances  to  the 
bankrupts  on  the  security  of  tops  de- 
livered to  him. 

The  bill  also  alleged  that  tops  to  a 
large  extent  were  delivered  to  the  De- 
fendant for  sale  by  him  as  agent  of  the 
bankrupts ;  th&t  accounts  professing  to- 
shew  the  dealings  between  the  parties « 
had  been  from  time  to  time  furnished 
by  the  Defendant;  that  the  Plaintiffs, 
had  discovered  that  it  was  the  practice 
of  the  Defendant,  in  breach  of  his  duty 
as  agent  of  the  bankrupts,  to  sell  the- 
tops  delivered  to  him  at  a  higher  price 
than  the  amount  for  which  he  gave 
credit  in  the  accounts  rendered  by  him^. 
retaining  for  his  own  benefit  the  differ- 
ence between  the  amount  for  which  be 
gave  credit  in  the  accounts  and  the 
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Mr.  Bdbinson,  conira^  referred  to  Kerr  on  Discovery  (1). 
Mr.  North,  in  reply. 


L.JJ. 
1871 


actual  sums  for  which  he  sold  the  tops ; 
that  the  PlaintifiGs  had  also  discovered 
that  it  was  the  practice  of  the  Defen- 
dant, in  further  breach  of  his  duty  as 
such  agent,  to  misrepresent  to  the  bank- 
rupts the  weight  of  bags  of  tops  de- 
livered to  him  for  sale  as  agent,  and 
that  the  Defendant  in  &ct  represented 
the  weight  of  tops  sold  by  him  to  be 
leas  than  their  actual  weight,  and  that 
in  this  manner  the  amount  for  which 
credit  was  given  by  the  Defendant  was 
still  further  reduced  below  the  sums 
actually  received  by  him;  that  corre- 
spondence had  taken  place  with  the 
view  of  adjusting  the  claims  of  the 
bankrupts'  estate  upon  the  Defendant, 
but  that  the  Defendant  refused  to  give 
any  information  with  reference  to  the 
sales  of  tops  effected  by  him,  or  to  state 
the  names  and  addresses  of  the  persons 
to  whom  he  sold  the  same,  or  to  ac- 
count for  the  profits  made  by  him  and 
retained  for  his  own  use. 

A  general  account  was  prayed  of  all 
dealings  and  transactions  between  the 
Defendant  and  the  bankrupts,  and  it 
was  prayed  that  the  Defendant  might 
be  charged  upon  taking  the  account 
with  all  profit  made  by  him  upon  the 
sale  of  tops  placed  in  his  hands  by  the 
bankrupts  for  sale  as  their  agent. 

The  Defendant  was  by  the  interroga- 
tories required  among  other  things  to 
state  the  names,  addresses,  and  descrip- 
tions of  the  persons  to  whom  he  sold 
the  tops,  and  the  prices  at  which  he 
sold  them. 

The  Defendant  by  his  answer  denied 
that  he  had  entered  into  the  agreement 
alleged  in  the  bill,  and  that  he  had  ever 
sold  tops  as  agent  for  the  bankrupts. 


He  admitted  that  they  had  delivered 
to  him  tops  which  he  had  afterwards 
sold,  bat  alleged  that  in  every  case  he 
purchased  the  tops  from  the  bankrupts 
before  selling  them,  and  that  the  prices 
mentioned  in  the  accounts  were  the 
prices  at  which  he  purchased  from  the 
bankrupts. 

He  admitted  that  the  prices  obtained 
by  him  on  sales  of  tops  for  the  most 
part  did  exceed  those  given  by  him  to 
the  bankrupts  for  the  same  tops,  and 
that  if  the  Plaintiffs  were  to  establish 
his  liability  to  account  to  them  for  any 
excess  of  the  sums  received  over  those 
allowed  by  him,  a  balance  would  be 
payable  by  him  to  the  Plaintiffs. 

He  refused  to  answer  the  interroga- 
tories as  to  the  prices  for  which,  and 
the  names  and  addresses  and  descrip- 
tions of  the  persons  to  whom,  he  sold  the 
tops,  and  his  reasons  for  such  refusal 
were  stated  in  his  answer  as  follows : — 

"  The  discovery  sought  from  me  by 
the  interrogatories  filed  for  my  examinar 
tion  as  to  the  prices  for  which,  and  the 
names  and  addresses  and  descriptions 
of  the  persons  to  whom,  the  tops  fur- 
nished to  me  by  the  said  Dalby  A  Chap- 
Tnan  were  sold  by  me,  would  not,  if  I 
were  to  answer  the  said  interrogatories 
fully  as  to  such  parts  thereof  as  I  have 
hereinbefore  declined  to  answer,  in  any 
manner  tend  or  assist  to  make  out,  and 
is  not  in  any  manner  relevant  to,  the 
right  of  the  Plaintiffs  to  demand,  or  my 
liability  to  render,  such  an  account  as 
aforesaid.  The  Plaintiffs  are  themselves 
top  dealers,  and  they  and  also  the  said 
DaJhy  d:  Chapman  are  my  rivals  in 
trade,  and  the  information  which  they 
seek  from  me  by  the  interrogatories,  or 
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Sib  W,  M.  James,  L.  J. ; — 

In  this  case  it  appears  to  me  that  the  Yice-Chancellor  is  sab- 
stantially  right     It  is  important  to  adhere  to  the  rule  of  the 


parts  of  interrogatories,  which  I  have 
declined  to  answer,  would  give  them  an 
unfair  advantage  over  me  in  my  trade. 
Even  if  the  Plaintiffs  were  to  establish 
as  against  me  their  right  to  such  an 
account  as  aforesaid  (the  possibility  of 
which  I  deny),  the  discovery  which 
they  seek  from  me  by  the  interroga- 
tories, or  part  of  interrogatories,  which 
I  have  declined  to  answer  would  not  in 
any  manner  tend  or  assist  to  establish 
their  right  to,  or  be  in  any  manner  rele- 
vant to,  any  decree  which  they  could  by 
any  possibility  obtain  at  the  hearing  of 
this  cause." 

The  Plaintiffs  excepted  to  the  answer 
for  not  setting  forth  the  names,  ad- 
dresses, and  descriptions  of  the  persons 
to  whom  the  tops  furnished  to  the  De- 
fendant by  the  bankrupt  were  sold,  but 
did  not  except  on  the  ground  of  the  re- 
fusal to  set  forth  the  prices  realized. 

The  Vice-Chancellor  allowed  the  ex- 
ception, and  the  Defendant  appealed. 

Mr.  Dickinsan,  Q.C.,  and  Mr.  Bighy^ 
for  the  Appellant : — 

The  agency  is  clearly  and  circum- 
stantially denied  by  the  Defendant,  and 
the  Plaintiffs  are  not  entitled  to  the 
discovery  sought  until  the  agency  is 
proved.  The  only  issue  to  be  tried  at 
the  hearing  is  that  of  agency  or  no 
agency.  If  agency  is  established  a  de- 
cree to  account  would  be  a  matter  of 
course,  and  the  Defendant  admits  that 
in  that  case  a  balance  would  be  due  from 
him.  To  entitle  a  Plaintiff  to  discovery 
he  must  shew  that  it  is  material,  and 
that  it  wouldof  itself  assist  him  towards 
a  decree.  It  is  not  enough  to  say,  as 
was  said  below,  that  the  discovery 
might  put  the  Plaintiff  in  the  way  of 


getting  at  facts  which  might  so  assist 
him.  To  give  a  schedule  of  names,  ad- 
dresses, and  descriptions  of  purchasers 
would  not  of  itself  in  any  manner 
assist  the  Plaintiffs  in  getting  a  decree 
and  might  be  very  injurious  to  the 
Defendant. 

[They  cited  Marquis  of  Donegal  v. 
Stetvart  (3  Ves.  446),  De  La  Bue  v. 
Dickinson  (3  K.  &  J.  388),  and  referred 
to  Wigram  on  Discovery  (Pages  157, 
158, 168,  and  169).] 

Mr.  OrecMy  QC,  and  Mr.  Ince^  for 
Plaintiffs,  cited  and  relied  upon  Howe 
V.  M'Keman  (30  Beav.  647),  and 
argued  that  if  they  had  the  names  and 
addresses  of  purchasers  they  might,  by 
inquiry  from  them,  or  by  inspection  of 
invoices  made  out  by  the  Defendant  to 
them,  ascertain  that  he  actually  sold  as 
agent  for  the  bankrupts,  and  thereby 
establish  the  Plaintiff's  right  to  a  de- 
cree, and  that  they  might  in  like 
manner  ascertain  prices  and  weights  at 
and  according  to  which  the  Defendant 
sold,  and  by  means  of  such  information 
make  out  such  a  case  of  fraud  as  would 
entitle  them  to  open  the  accounts. 

[They  also  cited  Kay  v.  Eargreaves 
(14L.T.(N.S.),281).] 

Lord  Hathebley,  L.  C.  : — 

The  Court  does  not,  when  discovery 
is  a  matter  of  indifference  to  the  De- 
fendant, weigh  in  golden  scales  the 
question  of  materiality  or  immateri- 
ality ;  but  where  the  nature  of  the 
discovery  required  is  such  that  the 
giving  of  it  may  be  prejudicial  to  the 
Defendant,  the  Court  takes  into  con- 
sideration the  special  circumstances  of 
the  case,  and  whilst,  on  the  one  band. 
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Ck>iirt»  that  where  the  Defendant  cannot  protect  himself  from  giving  l.  jj. 
discovery,  there  should  be  a  full  discovery  of  anything  which  is  i87i 
reasonably  material  to  the  Plaintiff's  case  at  the  hearing,  and  cabveb 
which  may  be  produced  without  any  overwhelming  amount  of 
injury  to  the  Defendant.  Generally  speaking,  as  the  Lord  Chan- 
cellor, if  I  may  venture  to  say  so,  well  expressed  it,  the  Court 
does  not  weigh  in  golden  scales  the  materiality  or  immateriality 
of  the  discovery  in  considering  whether  the  rule  is  to  be  applied — 
that  he  who  discovers  at  all  must  discover  fully ;  but,  as  he  goes 
OB  to  say,  there  are  cases  in  which  it  is  important  that  the  Court 
should  so  weigh  it,  namely,  cases  in  which  the  discovery  is  such  as 
the  Plaintiff,  though  failing  at  the  hearing,  may  afterwards  use  in 
a  way  prejudicial  to  the  Defendant.  In  such  cases  it  is  impor- 
tant to  consider  whether  the  discovery  is  material  for  the  purpose 
of  enabling  the  Plaintiff  to  establish  his  case  at  the  hearing,  or 
material  only  for  the  subsequent  purposes  of  the  suit,  in  case  the 
Plaintiff  should  succeed.  I  am  not  at  all  disposed  to  grant  dis- 
covery when  I  am  satisfied  that  it  is  likely  to  be  injurious  to  the 
Defendant,  ahd  am  not  satisfied  that  there  is  any  real  prospect  of 
its  being  of  material  service  to  the  Plaintiff  at  the  hearing.  Upon 
that  ground  I  think  the  Vice-Chancellor's  order  in  this  case 
should  be  varied  by  not  compelling  the  Defendants  to  discover  the 
names  of  customers,  nor  to  discover  the  prices  at  which  the  goods 
were  sold  to  them  or  bought  from  anybody  else.  Those  are 
matters  which  only  concern  the  Defendants'  trade,  and  a  discovery 
of  which  cannot,  as  it  seems  to  me,  in  any  way  aid  the  Plaintiffs 
in  establishing  their  title  to  the  marks  in  question. 
As  to  the  other  points  to  which  attention  has  been  drawn  by 

it  takes  care  that  the  Plaintiff  obtains  count    The  names  and  addresses  of  the 

all  the  discovery  which  can  be  of  use  to  purchasers,  even  if  fully  set  out,  would 

him,  on  the  other  it  is  bound  to  pro-  not  in  any  manner  tend  to  prove  agency, 
tect  the  Defendant  against  undue  in-         The  interrogatory,  therefore,  is  not 

qnisition  into  his  affairs.    The  question  material  to  the  issue  about  to  be  tried, 

of  materiality  must  be  tested  by  refer-  and  the  exception  must  be  overruled 

cnce  to  the  case  made  by  the  Plaintiff's  with  costs, 
pleadings,  and  to  what  will  be  in  issue 
at  the  hearing.    Here  the  question  to 


Sib  G.  M.  Giffabd,  L.J.,  concurred. 

Solicitors : 
ton,    &   Jaq\ 
that  there  would  be  a  right  to  an  ac-      WeatheraUs, 


be  decided  is,  agency  or  no  agency.    If         Solicitors :  Messrs.   Edwards,  Lay- 
agency  is  proved,  the  Defendant  admits      ton,    &   Jaques;   "hlessrs.   Johnson  A 
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L.  JJ.       Mr.  North,  I  am  not  disposed  to  vary  the  Vice-Chancellor's  order. 
1871        In  some  cases  the  Defendants  uncover  part  of  a  mark,  admitting 

Cabveb     ^^  to  be  part  of  one  of  the  marks  claimed  by  the  Plaintiffs.    I 
Pimto'leite.  tbink  that  in  such  a  case  the  Plaintiffs  are  entitled  to  see  the 

•— -  whole  of  the  mark,  for  the  combination  in  which  that  part  of 
a  mark  occurs  may  have  a  bearing  upon  the  question  of  infringe- 
ment or  non-infringement.  I  think  that  the  Plaintiffs  also  have 
a  right  to  see  what  directions  were  given  to  the  Defendants  with 
respect  to  those  marks.  That  may  have  a  very  considerable  bear- 
ing, if  not  immediately  on  the  relief,  certainly  upon  the  costs  to 
be  given  at  the  hearing.  Then  the  Defendant  seeks  to  avoid 
discovery  as  to  what  the  circumstances  were  under  which  the 
marks  were  put  on  the  cloth.  I  cannot  see  what  possible  harm 
such  discovery  can  do  the  Defendants  if  the  Plaintiffs  fail  at  the 
hearing,  and  it  may  materially  help  the  Plaintiffs ;  and  so  with 
regard  to  what  the  marks  were  which  were  actually  put  on,  and 
what  directions  were  given  as  to  that.  Then  as  to  the  names  of 
the  people  to^whom  the  goods  were  sent,  it  does  seem  to  me  that 
there  can  be  no  harm  in  the  Defendant  shewing  the  names  of  the 
places  in  Portugal  (he  admits  they  all  went  there)  to  which  the 
goods  were  sent.  It  is  not  like  the  case  of  a  trade  secret  of  any 
kind.  That  being  so,  it  appears  to  me  that  our  order  should  be  to 
this  effect : — 

Direct  that,  notwithstanding  the  order  of  the  District  Registrar 
of  the  22nd  of  August,  1870,  and  the  Vice-Chancellor's  two  orders 
of  the  15th  of  April,  1871,  the  Defendants  are  not  to  be  required 
to  unseal  any  portion  of  any  document  containing  the  names  or 
the  initial  letters  of  the  names  of  purchasers  or  customers,  or  the 
names  of  any  persons  to  or  from  whom  any  letters  produced  were 
written  or  received  (other  than  letters  written  to  or  by  Arsenio 
Pinto  Leite  (1)  ),  or  the  addresses  by  post  (other  than  the  names  of 
towns)  of  such  customera,  purchasers,  or  persons,  or  any  prices. 
And  that  with  respect  to  any  portions  of  books  or  letters  or  copies 
of  letters  which  contain  any  description  of  the  stamp  or  mark  to 
be  placed,  or  which  had  been  placed,  on  the  goods  referred  to  in 
such  books  or  letters,  or  copies  of  letters,  the  discovery  by  the 

(I)  A  former  partner  of  the  Defendants. 
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Defendants  is  to  be  limited  to  such  stamps  or  marks  (other  than  L.  JJ. 

the  names  of  any  customers  or  purchasers  stamped  or  to  be  stamped  1871 

on  those  goods)  as  may  be  referred  to  in  any  parts  of  letters,  or  cabver 

copies  of  letters,  or  in  any  parts  of  such  books,  which  have  been  pu^tJ'leitk. 

or  may  be  uncovered.    And  such  discovery  as  the  Defendants  have  

to  make  under  the  said  orders,  having  regard  to  this  order,  is  to  be 
made  within  seven  days  from  the  date  hereof. 

Sib  G.  Mellish,  L.  J.,  concurred. 

Sohcitors :  Messrs.  Sale,  Shipman,  <&  Seddon,  Manchester  ;  J.  Elliot 
FoXj  Agent  for  Messrs.  EarJe,  Son,  Orford,  &  Co.,  Manchester. 


L.JJ. 
1871 


In  re  ORIENTAL  COMMEKCIAL  BANK. 
Ex  parte  EUROPEAN  BANK. 

Winding-up — Double  Proof — Letter  of  Credit —Accommodation  BUU — Liability        1_ 

of  Drawer  to  Proof  both  by  Holder  and  Acceptor, 

Bills  of  exchange  were  accepted  by  the  E,  Company,  at  the  request  of  the 
0.  Company,  upoQ  an  undertaking  by  the  0.  Company  that  they  would 
provide  funds  to  meet  the  bills  at  maturity.  The  bills  were  indorsed  by  the 
0.  Company^  and  discounted;  but  before  they  arrived  at  maturity  both  the 
E,  and  0.  Companies  had  stopped  payment,  and  were  in  process  of  liquida- 
tion, and  the  bills  were  dishonoured.  The  holders  of  the  bills  recovered  the 
amount  due  on  them  by  proofs  against  the  estates  of  both  companies  under 
their  respective  windings-up : — 

Held  (reversing  the  decision  of  Bacon,  V.C.),  that  the  E,  Company  were 
not  entitled  under  the  contract  of  indemnity  to  prove  as  creditors  against  the 
0.  Company  for  the  amount  that  had  been  recovered  from  the  estate  by  the 
holders  of  the  bills. 

The  rule  in  bankruptcy  that  there  cannot  be  a  double  proof  against  the 
same  estate  in  respect  of  the  same  debt,  held  to  apply  in  cases  of  winding-up 
under  the  Companies  Act,  1862. 

1  HIS  was  au  appeal  from  a  decision  of  Vice-Chancellor  Bacon, 
made  in  the  winding-up  of   the    Oriental    Commercial  Bank, 
Limited  (1).     The  facts  were  shortly  as  follows ; — 
On  the  12th  of  March,  1866,  Mr.  D.  Pappa,  the  manager  of  the 

(1)  Law  Eep.  12  Eq.  501. 
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L.  JJ.       Oriental  Commercidt  Banky  wrote  to  the  manager  of  the  European 
1871       Bank  as  follows : — 

Oriie/tal        "  ^®  ^^S  ^  advise  you  that  our  Oalaiz  correspondent,  Mr.  E, 

CoMMEBciAL  Comtantinidi,  has  valued  upon  your  establishment  for  our  account 

Ex  parte     ^^  ^^®  ^^  ^^  £15,250,  as  per  particulars  at  foot,  which  drafts 

EuBOPEAx    please  honour  on  presentation  for  our  account,  on  the  usual  under- 

'       standing  that  we  furnish  you  with  funds  to  meet  the  same  at 

maturity." 

In  consequence  of  this  undertaking,  Mr.  Canslantinidi  drew  bills 
to  the  amount  of  £8800,  which  were  accepted  by  the  European 
Bank,  and  handed  to  the  Oriental  Commercial  Bank  as  agents  of 
the  drawer,  and  indorsed  by  them  to  the  Affra  Bank^  who 
discounted  them. 

When  the  bills  became  due  all  the  three  banks  had  stopped 
payment,  and  were  in  process  of  liquidation ;  and  as  no  funds  had 
been  provided  to  the  European^  the  bills  were  dishonoured. 

The  Affra  BanTcy  the  holders  of  the  bills,  proved  against  the 
European  Bank  for  £8804  1«.  6d.,  and  received  a  first  dividend  of 
33.  4d.  in  the  pound,  amounting  to  [£1467  68.  lid.  Tliey  then 
proved  against  the  Oriental  Commercial  Bank,  as  the  indorsers, 
for  the  balance  of  £7336  148.  7d.,  and  received  from  their  estate  a 
dividend  of  13«.  in  the  pound.  They  subsequently  received  a 
further  dividend  of  6a.  8d.  in  the  pound  from  the  European  Bank 
on  their  original  proof.  The  result  was  that  they  recovered  the 
full  amount  of  their  debt ;  half  being  paid  by  the  European,  and 
half  by  the  Oriental  Commercial  Bank. 

The  Oriental  Commercial  Bank  afterwards  paid  the  European 
Bank  138.  in  the  pound  on  the  sum  of  £1467  68.  lid.,  and 
28.  in  the  poand  on  the  whole  amount  of  the  bills;  so  that 
they  altogether  paid|158.  in  the  pound  on  the  whole  amount  of 
the  bills,  which  was  the  amount  of  dividend  paid  to  their  other 
creditors. 

The  liquidators  of  the  European  Bank  afterwards  sought  to  be 
admitted  creditors  against  the  estate  of  the  Oriental  Commercial 
Bank  for  the  sum  of  £4402  Os.  9d.,  which  they  had  been  compelled 
to  pay  through  the  breach  of  the  undertaking  to  provide  them 
with  funds  to  meet  the  bills  at  maturity.    The  Vice-Chancellor 
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admitted  the  proof,  and  the  liquidators  of  the  Oriental  Commercial     .  L.  JJ. 
Bank  appealed  froni  this  decision.  1871 

In  re 

Mr.  De  Gex,  Q.C.,  Mr.  Kay,  Q.C.,  and  Mr.  Jaekaon,  for  the  cS^^ui. 
Appellants : —  Baihc 

The  efiTect  of  the  Vice-Chancellor's  decision  is  to  fix  the  Orien-  European 
tal  Commercial  Bank  with  a  double  liability,  and  to  make  them 
pay  dividends  twice  over  on  the  same  debt.  If  the  European 
Bank  had  remained  solvent,  and  had  paid  the  bills  at  maturity 
in  full,  they  could  then  have  proved  against  the  Orienial  Cony- 
mereial,  and  would  have  received  the  same  dividend  as  the  other 
creditors,  and  the  Orienial  Commercial  Bank  would  have  been  sub- 
ject to  no  claim  from  the  holders  of  the  bills.  This  claim  is 
contrary  to  the  settled  rule  in  bankruptcy.  In  the  ordinary  case 
of  an  accommodation  bill,  where  the  drawer  and  acceptor  are  both 
bankrupt,  the  holder  of  the  bill  can  prove  against  both  estates, 
but  the  acceptor  cannot  prove  against  the  drawer  on  the  implied 
contract  that  he  would  meet  the  bills  at  maturity,  without  giving 
credit  for  what  the  estate  of  the  drawer  has  paid  to  the  bill  holder ; 
and  to  this  extent  we  have  not  disputed  their  right,  and  have  paid 
them  so  much  as,  with  the  amount  which  we  paid  to  the  Affra^ 
makes  up  the  same  dividend  (15s.  in  the  pound)  which  we  have 
paid  to  our  other  creditors :  Byles  on  Bills  (1) ;  Ex  parte  Bid- 
dulph  (2) ;  Ex  parte  Came  (3).  It  can  make  no  difference  that 
the  [Oriental  Commercial  Batik  were  not  the  drawers,  but  had 
entered  into  an  express  contract  with  the  acceptors,  instead  of  an 
implied  one.  The  same  rule  is  applied  in  bankruptcy  in  the  case 
of  the  joint  and  separate  estates  of  partners.  It  is  a  reasonable 
rule,  and  is  applicable  to  the  administration  of  estates  in  the 
winding  up  of  companies,  as  well  as  in  bankruptcy :  Bigby  v. 
Maenamara  (4) ;  Companies  Act,  1862,  ss.  133, 158. 

Mr.  Eddis,  Q.C^  and  Mr.  Oraham  Bastings,  for  the  European 
Bank:— 
This  is  different  from  the  ordinary  case  of  an  accommodation 

(1)  10th  Ed.  p.  450.  (3)  Law  Bcp.  3  CL.  463. 

(2)  3  De  G.  &  Sm.  587;  6  D.  M.  (4)  2  Cox.  415. 
&  G.  795. 
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L.  JJ.      billy  in  which  the  implied  contract  is,  that  the  acceptor  shall  be 

1871       borne  harmless :  Reynolds  v.  Doyle  (1).    Here  the  bills  were  ac- 

j^       cepted  upon  the  undertaking  that  before  they  arrived  at  maturity 

Oriental    q^  g^^|  sufficient  to  meet  them  should  be  lodged  with  the  acceptors. 

Bank.       The  holders  could  not  have  proved  at  all  against  the   OrierUai 

Etr^ajt    CStwnwwrcioZ  Bcmk  unless  they  had  ^indorsed  the  bills.    The  case, 

Bank.       therefore,  turns  upon  this  special  contract,  not  upon  the  ordinary 

relationship  of  debtor  and  creditor :  Prehn  v.  BoycU  Bank  ofLtver- 

pool  (2);  Totes  v.  Hoj)pe  (3).    The  essence  of  the  rule  against 

double  proof  is  the  identity  of  the  debt ;  but  here  the  debts  are 

totally  distinct.    The  contract  was,  in  fact^  broken  before  the  bills 

came  to  maturity,  and  we  are  entitled  to  prove  for  the  damage 

sustained  by  the  breach  of  that  contract. 

Sib  G.  Mellish,  L.  J.,  after  shortly  stating  the  facts  of  the  case, 
continued : — 

It  is  quite  obvious  that  if  this  proof  is  allowed  the  Oriental 
Commercial  Bank  will  pay  a  double  dividend  on  the  same  debt. 
It  appears  to  me  clearly  that  it  is  substantially  the  same  debt ; 
because  if  all  parties  had  been  solvent,  whatever  sums  the  Ori- 
ental Commercial  Bank  might  have  paid  to  the  A^ra  Bank, 
although  they  would  have  paid  it,  no  doubt,  for  the  purpose  of 
performing  the  contract  they  had  entered  into  by  their  indorse- 
ment, yet,  substantially,  whatever  sums  they  might  have  paid  to 
the  Affra  Bank  would  have  gone  in  reduction  of  the  sum  which 
the  Oriental  Commercial  Bank  had  promised  to  pay  to  the  Euro- 
pean Bank.  In  that  case  the  Oriental  Commercial  Bank  could 
never  have  been  called  upon  to  pay  these  bills  twice  over.  It 
would  have  made  no  diflference  that  they  had  entered  into  two 
contracts  with  two  separate  parties  that  they  would  pay  the  bills — 
namely,  with  the  European  Bank  as  acceptors,  and  with  the  Affra 
Bank  as  holders.  It  is  clear  that  they  would  have  performed  both 
contracts  by  paying  the  bills  once,  because  they  had  guaranteed 
the  acceptors ;  and,  in  fact,  the  acceptance  having  been  an  ac- 
ceptance for  their  use,  their  payment  to  the  Agra  Bank  would, 
in  substance  and  in  point  of  law,  have  been  a  payment  by  the 
acceptors. 

(1)  2  Scott,  N.  R.  45.  (2)  Law  Bep.  5  Ex.  92.  (3)  9  C.  B.  541. 
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Then  the  question  is,  whether,  the  parties  being  insolvent,  the  L.  JJ. 
Oriental  Commercial  Bank  can  be  liable  to  pay  two  dividends  on  isri 
the  same  debt?  It  has  been  the  law  for  a  great  number  of  years  ^^ 
with  reference  to  proofs  in  bankruptcy,  that  if  an  acceptor  accepts  ^*"*J^'' 
bills  for  the  accommodation  of  the  drawer,  and  the  drawer  enters  Bams. 
into  a  contract,  either  express  or  implied  (and  I  do  not  think  ^^^ 
there  is  any  difference  between  the  two),  that  he  will  provide  for  Bane. 
the  bills  when  they  become  due,  and  then  the  drawer  becomes 
bankrupt,  there  cannot  be  a  double  proof  against  his  estate, 
namely,  one  proof  by  the  holder  of  the  bill,  and  the  other  proof 
by  the  acceptor  of  the  bill  on  the  contract  of  indemnity.  Then 
the  real  question  before  us  is  this :  Does  it  make  «ny  distinction 
that  the  Oriental  Commercial  Bank  were  not  drawers,  but  entered 
into  the  contract  with  the  acceptors,  and  afterwards  became  liable 
for  the  bills  as  indorsers  ?  It  appears  to  me  that  that  ought  not  to 
make  any  distinction,  although  I  do  not  find  any  precise  decision 
upon  the  point.  The  case  of  Rigby  v.  Macnamara  (1)  tends  to 
shew  that  this  rule  against  double  proof  applies  in  the  Court  of 
Chancery  as  well  as  in  the  Court  of  Bankruptcy,  and  therefore 
would  apply  equally  where  companies  are  being  wound  up.  It 
seems  to  me  that  the  principle  is  a  perfectly  sound  one.  Autho- 
rities have  been  cited  to  shew  that  there  cannot  be  double  proof 
against  joint  and  separate  estates.  That  is  really  carrying  the 
same  principle  still  further,  for  in  that  case  the  proof  is  not 
twice  against  the  same  estate,  but  against  different  estates  though 
belonging  to  the  same  person.  As  to  that  application  of  the 
principle,  some  Judges  have  said  that  it  should  not  be  carried 
any  further.  But  the  principle  itself — that  an  insolvent  estate, 
whether  wound  up  in  Chancery  or  in  Bankruptcy,  ought  not  to 
pay  two  dividends  in  respect  of  the  same  debt — appears  to  me 
to  be  a  perfectly  sound  principle.  If  it  were  not  so,  a  creditor 
could  always  manage,  by  getting  his  debtor  to  enter  into  several 
distinct  contracts  with  different  people  for  the  same  debt,  to  obtain 
higher  dividends  than  the  other  creditors,  and  perhaps  get  his 
debt  paid  in  full.  I  apprehend  that  is  what  the  law  does  not 
allow ;  the  true  principle  is,  that  there  is  only  to  be  one  dividend 
in  respect  of  what  is  in  substance  the  same  debt,  although  there 

(1)  2  Cox,  415. 
VauTIL  K  1 
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L.  JJ.       may  be  two  separate  contracts.    Therefore,  upon  the  whole,  with 

1871        great  respect  to  the  Vice-Chancellor,  I  am  of  opinion  that  this 

j„  ^       proof  should  not  be  allowed. 
Oriental 

^b"^.'^''  Sir  W.  M.  James,  L.J.  :— 
ExparU         I  entirely  concur. 

EUBOPSAN 

^^^^'  Solicitors  for  the  Oriental  Cammereicil  Banh:  Messrs.  Uptons, 

Johnson,  dt  Go, 
Solicitors  for  the  European  Bank :  Messrs.  Argiles  &  Rawlins. 


L.JJ.  ELLIS  V.  BABKER. 

1871  [1870    E.    21.] 

Deo.  4.  Seittng  aside  Deed^Truitee^Pressura. 

A  testator  hj  his  will  desired  his  trustees  to  give  up  his  farm  to  hi» 
nephew^  the  Plaintiff,  if  the  landlord  would  accept  him  as  tenant ;  and  in 
that  case  he  bequeathed  to  him  the;  farming  stock.  He  also  gave  some  real 
property  to  the  Plaintiff,  and  gave  legacies  and  annuities  to  the  Plaintiff's 
father,  mother,  and  sisters,  and  other  persons,  including  the  trustees.  One  of 
the  trustees  of  the  will  was  steward  to  the  landlord*  There  were  hardly  any 
assets  to  pay  the  l^;acies  and  annuities  if  the  Plaintiff  took  the  farming  stock, 
upon  which  the  trustees  represented  the  case  to  the  landlord,  who  left  it  to 
their  decision  whether  the  Plaintiff  should  be  accepted  as  tenant.  Tbey 
accordingly  refused  to  let  him  be  accepted,  unless  he  executed  a  deed  making 
oyer  the  devised  real  estate  to  pay  the  legacies  and  annuities :— < 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  it  was  a  breach 
of  trust  on  the  part  of  the  trustees  to  endeavour  to  induce  the  landlord  to 
refuse  his  consent  to  the  Plaintiff  havicg  the  tenancy,  which  the  testator  had 
by  his  will  expressed  his  wish  for  him  to  have ;  and  that  the  deed,  having  been 
obtained  by  means  of  that  breach  of  trust,  must  be  set  aside ;  and  that  the 
trustees,  having  made  the  suit  necessary,  and  hostilely  contested  the  Plain- 
tiffs  right  to  relief,  must  pay  the  costs  of  the  suit. 

xHIS  was  an  appeal  by  the  Defendants,  the  trustees  of  the  will 
of  Francis  Ellis,  from  a  decree  of  the  Master  of  the  Bolls. 

By  will,  dated  the  7th  of  June,  1865,  the  testator  appointed 
Barker  and  Godfrey  his  trustees,  and  gave  them  each  a  legacy  of 
£100.  He  gave  his  real  estate  to  his  nephew,  the  Plaintiff,  in  fee. 
He  bequeathed  to  the  superintendent  in  his  shop  a  life  annuity  of 
£30,  and  to  his  housekeeper  a  legacy  of  £100,  and  to  another 
person  a  life  annuity  of  £20,  and  gave  several  small  legacies  to 
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different  persons^    He  iben  gAve  to  the  Plaintiff's  father  a  life       ^-JJ* 
annuity  of  £100,  and  to  the  Plaintiff's  mother,  if  she  survived  her        1871 
husband,  a  life  annuity  of  £50.    Then^  after  reciting  that  he  was       £lub 
tenant  from  year  to  year  of  a  farm  at  Flixbarouffh^  under  Sir  Bobert     baotb. 

Sheffield^  he  declared  it  to  be  his  wish  and  desire,  and  he  authorissed       

his  trustees,  to  give  up  the  tenancy  in  favour  of  the  Plaintiff,  if  the 
landlord  would  accept  him  as  tenant ;  and  if  he  should  be  ac- 
cepted as  tenant^  but  not  otherwise,  the  testator  bequeathed  to 
him  the  farming  stock  and  implements  of  husbandry  upon  the 
farm.  He  then  gave  his  personal  estate  to  Barker  and  Godfrey 
upon  trust  to  convert  it,  and  in  the  first  place  pay  thereout  his 
just  debts,  and  funeral  and  testamentary  expenses  and  legacies, 
and  then  invest  sufficient  funds  for  the  payment  of  the  annuities ; 
and,  subject  thereto,  invest  i>d500  upon  the  trusts  therein  men- 
tioned for  the  beneSt  of  the  Plaintiff's  seven  sisters  and  their 
respective  children ;  and  he  bequeathed  the  residue  to  the  Plaintiff. 

The  testator  died  in  December,  1865.  At  the  time  of  his  death 
the  title-deeds  of  most  of  the  estate  devised  to  the  Plaintiff  were 
deposited  with  the  testator's  bankers  as  security  for  £2000.  On 
investigating  the  Btate  of  the  assets  it  was  found  that  if,  after  this 
debt  was  paid  off,  the  Plaintiff  took  the  farming  stock,  there  would 
be  hardly  anything  left  to  pay  legacies,  including  the  £3500. 

Barker,  one  of  the  trustees  of  the  will,  was  also  Sir  R.  SheffidSi 
agent.  The  trustees  took  the  advice  of  counsel  as  to  the  effect  of 
the  will,  and  as  to  obtaining  some  concession  from  the  Plaintifil 
Counsel  advised  that,  according  to  &one  v.  Barker  (1),  Smith  v. 
Smiih  (2),  and  Eno  v.  Taiham  (8),  the  Plaintiff  was  entitled  to 
have  the  devised  estate  exonerated  out  of  the  personalty,  and 
warned  the  trustees  against  exerting  any  pressure  upon  the  Plain- 
tiff to  make  him  give  up  his  rights. 

Barker,  however,  represented  the  matter  to  Sir  B.  Sheffield,  and 

informed  him  that  the  testator  had  purported  to  make  provision  for 

the  Plaintiff's  father  and  mother,  and  their  family ;  that  there  was 

not  money  for  the  purpose;  that  if  the  Plaintiff  was  accepted 

tenant,  almost  everything  would  go  to  him,  but  that  if  he  was  not 

accepted  as  tenant,  the  stock,  crops,  and  tenant's  rights  would  go 

among  his  father,  mother,  and  sisters.     Sir  Bdbert  thereupon  said, 

(1)  1  Dr.  Sc  Sm.  212.  (2)  3  Giff.  263.  (3)  3  D.  J.  &  S.  443. 

K2  I 
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U  JJ.  that  unless  the  Plaintifif  acted  rightly  and  honourably  in  the  matter 
1871  he  would  not  accept  him  as  tenant  Barker  then,  in  March,  I8669 
J]2i8       wrote  to  the  Plaintiff  as  follows : — 

**  Mr.  Godfrey  and  myself  intend  to  come  over  to-morrow  to  talk 
over  what  has  been  mentioned  to  you  beforehand  to  come  to  some  con- 
clusion thereon.  Our  proposal  will  be  this — io  offer  to  put  you  into 
full  possession  of  the  Flizborough  farm  just  as  it  stands  at  present,  to- 
gether with  £200  put  in  the  bank  for  you,  if  you  will  give  up  your 
right  to  the  property  at  J?re^^and  Ferry,  I  mentioned  the  affair 
to  Sir  Rdberty  and  he  states  that  he  will  do  what  the  trustees  think 
right  I  liave  put  it  in  writing,  in  order  that  you  may  have  the 
opportunity  of  making  up  your  mind  before  we  come.  I  am  satis- 
fied that  all  depends  upon  what  you  will  do,  as  if  the  land  be  kept 
a  break-up  at  Flixborough  will  be  sure  to  follow,  which  I  should  be 
very  sorry  for.  I  don't  know  that  there  is  any  necessity  to  state 
anything  more  at  present." 

On  the  following  day  Barker  and  Oodfrey  called  on  the  Plaintiff, 
and  he  assented  to  their  terms,  and  accordingly,  by  a  deed  of  the 
13th  of  March,  1866,  the  Plaintiff  conveyed  the  real  estate  to 
Barker  and  Oodfrey,  upon  trust  to  sell  and  to  hold  the  proceeds 
upon  the  trusts  declared  by  the  testator's  will  concerning  his  per- 
sonal estate,  after  payment  of  his  debts  and  funeral  and  testamentary 
expenses.    The  Plaintiff  had  no  independent  advice  as  to  this  deed. 

The  Plaintiff  was  thereupon  accepted  as  tenant,  and  the  £200 
was  placed  to  his  credit  at  the  bank,  and  the  stock,  implements 
of  husbandry,  and  crops  were  delivered  to  him. 

By  a  further  deed  of  the  5th  of  June,  1867,  to  which  the  Plain* 
tiff  and  his  father,  mother,  and  sisters  were  parties,  it  was  agreed 
that  the  legacies  and  annuities  to  strangers  in  blood  should  be  paid 
in  full,  and  that  the  Plaintiff,  his  father,  mother,  and  sisters,  would 
accept,  in  full  satisfaction  of  their  demands,  the  balance  which 
would  remain  in  the  hands  of  Barker  and  Oodfrey  after  making 
such  payment.  The  Plaintiff  at  the  same  time  signed  a  memo- 
randum, agreeing  that  he  would  make  up  the  amount  of  the  loss 
sustained  by  his  father,  mother,  sisters,  and  nephe\^  and  nieces, 
before  receiving  anything  from  the  residue.  The  trustees  acted 
upon  the  above  arrangement,  and  retained  their  own  legacies. 

In  March,  1870,  the  Plaintiff  filed  his  bill  to  set  aside  the  deeds. 
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as  executed  by  him  in  ignorance  of  his  rights,  and  under  pressure       L.  JJ. 
from  the  trustees.    The  Master  of  the  Bolls,  on  the  2l6t  of  June,       1871 
1871,  made  a  decree  declaring  that  the  deeds  were  obtained  by       ellis 
the  trustees  by  coercion,  and  ought  to  be  set  aside,  and  ordering     b^^^hi 

'<  that  the  same  be  set  aside  accordingly,  so  far  as  all  future  trans-        

actions  thereunder  are  concerned."  It  was  declared  that  Barker 
and  Godfrey  ought  to  refund  their  legacies  of  £100  each,  so  far  as 
they  had  been  retained  by  them  in  excess  of  what  they  ought  to 
have  received  if  such  deeds  had  not  been  executed.  The  Plaintiff 
was  directed  to  pay  the  costs  of  the  Defendants  other  than  Barker 
and  Godfrey^  and  add  them  to  his  own,  and  Barker  and  Godfrey 
were  ordered  to  pay  the  whole. 

The  Solieilor-General  (Mr.  Jessel,  Q.C.),  Mr.  Fry,  Q.C.,  and 
Mr.  BedweU,  for  the  Appellants,  contended  that  the  arrangement 
was  a  reasonable  family  arrangement,  which  put  matters  on  the 
footing  on  wluch  they  would  have  stood  if  the  Act  30  &  81  Vict, 
c.  69  had  been  passed  a  few  years  earlier,  and  that  its  having  been 
brought  about  by  pressure  was  not,  according  to  the  principles 
applicable  to  such  arrangements,  a  ground  for  setting  it  aside,  as 
the  trustees  had  not  promoted  it  for  the  purpose  of  securing  an 
advantage  to  themselves.  They  referred  to  Soghton  y.Soghton(\), 
Wycherley  v.  WyeherUy  (2),  Wetfby  v.  Weslby  (3). 

Sir  B.  BaffffaUay,  Q.C.,  and  Mr.  Maenayhten,  for  the  Plaintiff; 
and  Mr.  CoUman,  for  other  Bespondents,  were  not  called  upon. 

Sib  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  decree  of  the  Master  of  the  Bolls  in 
this  case  is  quite  right,  both  as  regards  the  relief  granted  and  the 
costs.  The  testator,  by  his  will,  the  meaning  of  which  is  beyond 
all  reasonable  doubt,  appointed  two  trustees,  one  of  whom  was  the 
steward  of  the  testator's  landlord.  By  his  will,  the  testator  shews 
a  clear  intention  that  his  nephew,  the  Plaintiff,  should  have  the 
testator's  farm  given  up  to  him,  and  should  be  continued  as  tenant 
if  the  landlord  would  accept  him,  and  in  that  event  the  testator 
bequeaths  to  him  the  stock  on  the  farm.  The  testator  also  gives 
him  two  freehold  properties.    On  investigating  the  state  of  the 

(1)  15  Beav.  278.  (2)  2  Eden,  174,  177.  (3)  2  D.  &  War.  502. 
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L.  JJ.  assets,  it  was  found  that  there  was  not  enough  to  pay  the  legacies 
1S71  and  annuities,  including  those  to  the  testator's  father,  mother,  and 
^^g  sisters.  The  trustees  thereupon  came  to  the  conclusion  that  the 
will  was  made  by  the  testator  in  ignorance,  not  of  the  decision  in 
Eno  V.  Tatham  (1),  but  of  the  amount  of  his  assets.  They  honestly 
believed  that  he  made  it  under  a  mistake.  Still  they  were  the 
trustees  of  that  will,  and  their  duty  was  to  carry  its  trusts  into 
effect  impartially ;  they  had  no  right  to  use  the  power  given  to 
them  by  their  position  as  trustees,  or  any  other  power  which  they 
had,  as  a  means  of  making  a  new  will  for  the  testator ;  for  that  is 
what  their  proceedings  come  to.  They,  however,  thought  it  morally 
right  to  extort  a  concession  from  the  Plaintiff.  They  consulted 
counsel,  who  gave  them  a  cautious  opinion,  say ing  that  they  might 
properly  represent  the  case  to  the  Plaintiff  to  induce  him  to  make 
some  concession ;  but  emphatically  warning  them  against  exerting 
any  pressure.  Notwithstanding  this  they  went  to  the  landlord — 
they  say  they  only  told  him  the  state  of  things,  and  that  may  be 
so,  still  the  fact  remains  that  they,  being  trustees,  went  to  the 
landlord — for  the  purpose  of  obtaining  the  power  of  holding  out  the 
threat  contained  in  the  letter  addressed  to  the  Plaintiff  in  March, 
1866.  It  was  a  breach  of  duty  on  the  part  of  the  trustees  to 
endeavour  to  induce  the  landlord  to  refuse  his  consent  on  any 
grounds  to  what  the  testator  shewed  by  his  will  that  he  wished 
and  intended.  Then  they  use  tiie  power  thus  obtained  from  the 
landlord  by  saying,  "  If  you  do  not  sign  this  deed  "  (a  deed,. it  must 
be  observed,  going  much  further  than  what  they  had  told  the 
landlord),  "  we  will  break  up  your  farm."  To  my  mind,  this  was 
as  dear  a  breach  of  trust  as  I  have  ever  seen.  Then,  as  to  Oxe 
defence  that  the  trustees  acted  under  the  notion  that  they  were 
doing  what  was  morally  right,  they  might  have  simply  submitted 
the  point  to  the  Court,  instead  of  which  they  Iiave  fought  out  the 
case,  and  involved  the  Plaintiff  in  a  very  expensive  and  hostile 
litigation.  Having  done  this,  they,  like  any  other  unsuccessful 
litigant,  must  indemnify  the  successful  one  against  the  costs. 

Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors :  Messrs.  B.  LamheH  &  San  ;  Messrs.  Scoli  dt  Co. 
(1)  3JD.J.&S.443. 


Digitized  by  VjOOQIC 


This 


case  came  before  the  Court  on  two  appeals,  one  hj  the 
Oriental  Bank  CarporaHon,  and  the  other  by  the  Plaintiff,  from  a 
decree  of  the  Masrter  of  the  Bolls  settling  the  priorities  of  charges 
on  the  proceeds  of  the  sale  of  the  commission  of  the  Defendant 
Forbes. 
The  claims  which  have  to  be  noticed  were  as  follows : — 
On  the  29th  of  March,  1869,  the  Plaintiff  discounted  a  bill  for 
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CALISHER  V.  FORBES.  L.  JJ. 

[1870    a    52.]  1^ 

Dee  5. 
Moiigaffes — Priority^ Notice — Proceeds  of  Sale  ^  Commission — Furtlier  '  *^ 

Advances* 

li^  an  officer  in  the  army,  gave  to  the  Plaintiff,  in  Marcb,  a  charge  on  the 
proceeds  of  the  sale  of  his  commission,  for  a  bill  for  £62  lOs.  discounted  for 
him  by  the  Plaintiff,  and  **  for  any  further  sum  or  sums  that  you  may  ad- 
Tance,  or  for  which  I  may  be  liable  to  you."  In  June  F.  gave  P,  a  charge 
on  the  same  moneys,  and  in  July  gave  the  0.  Bank  a  charge.  In  August 
the  bill  for  £62  10a.  not  having  been  paid,  F.  gave  the  Plaintiff,  who  had  no 
notice  of  the  other  incumbrances,  a  fresh  bill  for  £88  145.,  being  the  amount 
of  the  former  with  interest  and  costs.  F.  also  gave  B,  a  charge  on  the  8th 
of  September,  and  L,  a  charge  on  the  14th  of  September.  The  Plaintiff, 
still  without  notice,  on  the  18th  of  September,  discounted  a  £25  bill  for  JP. ; 
and,  at  what  time  did  not  appear,  became  indorsee  from  B.  of  a  bill  for  £80 
accepted  by  F.  The  proceeds  of  the  sale  of  jP.*«  commission  were  in  the 
hands  of  ff.  A  Co,  for  distribution  at,  and  not  before,  the  opening  of  their  bank 
on  the  8th  of  December.  The  0.  Bank  left  notice  by  letter  of  their  charge 
at  B,  &  Co^s  bank  on  the  7th,  after  it  had  closed  for  the  evening;  the  other 
incumbrancers  gave  notice  at  nine  on  the  momiug  of  the  8th  when  the  bank 
opened: — 

EM^  by  the  Master  of  the  Rolls,  that  the  charges  ranked  as  follows ! 
<1)  R:s  charge ;  (2)  the  Ph&intiff's  bill  of  £88  14s.;  (3)  the  Phiintifi's  £80 
bill  indorsed  to  him  by  B. ;  (4)  B.^s  chaige ;  (5)  the  Plaintiff's  bill  for  £25 ; 
<6)  L:s  charge  ;  (7)  the  0.  Bank : 

Eddy  on  appeal,  that  the  notice  of  the  0.  Bank  being  delivered  after 
booking  hours  on  the  7th  was  good  as  a  notice  for  the  opening  of  the  bank  on 
the  8th,  and  that  all  the  notices  were  to  be  treated  as  eontemporaneona ;  that 
the  renewal  of  the  Plaintiff's  bill  in  August  did  not  postpone  his  security ; 
that  the  Plaintiff's  £25  bill  as  a  further  advance  had  the  same  priority  as  the 
£88  14s.,  but  that  the  £80  bill  was  not  included  in  the  Plaintiff's  security, 
and  that  the  securities  must  rank  as  follows :  (1)  the  Plaintiff's  £88  14s.  and 
£25 ;  (2)  jR.'s  charge ;  (3)  the  charge  of  the  0.  Bank^  and  then  the  other 
charges  in  the  order  of  their  dates. 


Digitized  by  VjOOQIC 


no  CHANOEBT  APPEALS.  [L.  B. 

L.  Jj.      Forbes,  who  signed  and  gave  to  him  the  following  letter  of  that 
1871        date  :— 

Calisheb  «Jjj  consideration  of  your  discounting  my  acceptance  for 
FoBBEa.  £62  108.,  dated  this  day  and  payable  three  months  after  date,  I 
do  hereby  undertake  and  agree  to  charge  and  assign  the  proceed* 
to  arise  from  the  sale  of  my  commission,  or  arising  from  any  ex- 
change from  one  regiment  to  another,  to  that  extent  in  your  favour. 
And  I  further  undertake  and  agree,  and  do  charge  and  assign  the 
money  to  arise  from  the  sale  or  exchange  of  my  commission  as 
aforesaid  in  your  favour  for  any  further  sum  or  sums  that  you  may 
advance,  or  for  which  I  may  be  liable  to  you,  together  with  any 
interest  or  costs  incurred  in  respect  of  the  same,  in  the  event  of 
my  retiring  from  the  service  before  the  said  sum  or  sums  become 
due,  or  when  due  and  unpaid." 

The  bill  was  not  paid  at  maturity,  and  on  the  2nd  of  August, 
1869,  Forbes  accepted  another  bill,  payable  two  months  after  date, 
for  £88  148.,  being  the  amount  of  the  former  bill  with  charges  for 
interest  and  costs.  On  the  18th  of  September,  1869,  the  Plaintiff 
discounted  for  Forbes  another  bill  for  £25,  payable  three  months 
after  date.  It  was  not  alleged  that  when  he  did  this  he  had 
any  notice  of  any  of  the  mesne  incumbrances  which  are  about 
to  be  mentioned. 

On  the  13th  of  August,  1869,  Benjamin  discounted  for  Forbes  a 
bill  of  exchange  for  £80,  accepted  by  Forbes  and  payable  two 
months  after  date.  This  bill  was  subsequently  indorsed  by 
Beryamin  to  the  Plaintiff;  but  at  what  time  this  indorsement  took 
place  was  not  stated  in  the  Plaintiff's  bill,  nor  did  it  appear  from 
the  evidence. 

The  next  charge  to  be  noticed  is  that  of  the  Defendant  Bvher^ 
stein  for  £62  108.,  created  by  a  letter  dated  the  4th  of  June,  1869, 
which  need  not  be  set  forth. 

Another  charge  was  that  of  the  Oriental  Bank  Corporation  foi* 
£300,  which  charge  was  created  by  a  letter  dated  the  23rd  of 
July,  1869. 

The  Defendant  Benjamin  had  a  charge  dated  the  8th  of  Sep- 
tember, 1869,  and  the  Detendani  Lewis  a  charge  dated  the  14tb  of 
September,  1869.   , 
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On  the  7th  of  December,  1869,  Forbes,  having  sold  his  commis-      L.  JJ. 
sion,  was  gazetted  out  of  his  regiment.    Previously  to  this  the  sum        1871 
of  £700,  being  the  regulation  price,  was  paid  into  the  hands  of    Calk^ueb 
the  Defendants  Eopkinson  &  Co,,  bankers  and  army  agents,  as     fokbes. 

agents  for  the  regiment;   and  on  the  morning  of  the  8th  of       

December,  and  not  before,  it  became  their  duty  to  issue  this  sum 
to  Forbes,  less  a  sum  of  £200,  which  they  had  received  instructions 
from  the  Horse  Guards  to  retain  to  provide  for  Forbes^  regimental 
debts. 

The  Oriental  Bank  Corporation  served  notice  of  their  charge  on 
Hopkinson  &  Co.  at  their  place  of  business  at  half-past  five  o'clock 
on  the  evening  of  the  7th  of  December,  after  the  bank  had  closed 
for  the  night.  The  Plaintiff^  BiAenstein,  and  Benjamin,  served 
notice  of  their  incumbrances  at  nine  o'clock  on  the  following 
morning  as  soon  as  the  bank  opened.  Lewis  served  notice  of  his 
incumbrance  about  half-past  nine. 

This  bill  having  been  filed  against  Forbes^  his  incumbrancers, 
and  Messrs.  Hopkinson,  to  enforce  the  PlaintiflTs  security,  the 
Master  of  the  Bolls  decided  that  the  claims  ranked  in  the  following 
order:  (1)  Bubensieins  hill;  (2)  the  Plaintirs  bill  for  £88  148.; 
(3)  the  Plaintiff's  bill  for  £80,  which  had  been  indorsed  to  him  by 
Benjamin  ;  (4)  Benjamin^s  charge  of  the  8th  of  September,  1869  ; 
(5)  the  Plaintirs  bill  for  £25 ;  (6)  Lewises  charge  of  the  14th  of 
September,  1869 ;  (7)  the  charge  of  the  Oriental  Bank  Corporation. 
The  Plaintiff's  bill  for  £88  14a.  was  postponed  to  Bubenstein^s 
charge,  on  the  ground  that  the  debt  of  March,  1869,  \yas  merged 
in  that  of  the  2nd  of  August.  Both  the  Plaintiff  and  the  Oriental 
Bank  Corporation  appealed  from  this  decree. 

Sir  B.  BaggaJlay,  Q.C.,  and  Mr.  Freeman^  for  the  Oriental  Bank 
Corporation : — 

Our  notice,  delivered  at  half-past  five  on  the  7th,  must  be  pre- 
sumed to  have  been  read  before  the  bank  opened  on  the  8th,  and 
therefore  before  the  other  notices  were  served.  We  ought,  there- 
fore, to  rank  first.  But  if  not,  at  all  events,  our  notice  is  good  for 
the  morning  of  the  8th ;  and  the  notices  must  be  treated  as  given 
contemporaneously,  leaving  the  incumbrancers  to  rank  according 
to  date,  iu  which  case  we  have  priority  ovei:  every  one  but  BtAen- 
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L.  J  J.      stein  ;  for  the  Plaintiff's  security,  after  renewal  of  his  bill,  can  only 
1871        date  from  the  2nd  of  August,  1869. 
c^sHEii        [They  referred  to  BvJler  v.  Plunkett  (1),  Bum  v.  Carvalho  (2), 
Earl  of  Suffolk  v.  Cox  (3).] 


V. 

Forbes. 


Mr.  Swamton,  Q.C.,  and  Mr.  Kisch,  for  the  Plaintiff : — 

We  appeal  from  the  decree  so  far  as  it  postpones  the  Plaintiff 
to  Bubenstein.  The  renewal  of  the  Plaintiff*s  bill  merely  gives  a 
new  security  for  the  old  debt,  and  can  in  no  way  affect  the  priority 
of  the  Plaintiff's  charge.  The  Plaintiff  had  no  notice  of  interven- 
ing incumbrances,  so  Hophinson  v.  BcU  (4)  does  not  make  against 
him,  and  he  can  add  his  further  advances. 

[The  LoBD  Justice  James  : — ^Do  further  advances  take  priority 
of  mesne  incumbrances  where  the  security  is  only  equitable?] 

The  security  was  equitable  only  in  Hopkinson  v.  Bolt  Benjamin*8 
bill  is  within  the  security.  The  Plaintiff  can  sue  Forbes  in  his 
own  name  at  law  for  the  amount ;  so  how  can  it  be  said  not  to  be 
within  the  words  "sums  for  which  I  may  be  liable  to  you"?  The 
Plaintiff,  therefore,  ought  to  stand  before  Bubenstein  as  to  all  his 
three  bills. 

Then,  as  regards  the  appeal  of  the  Oriental  BanJe^  we  contend 
that  the  Master  of  the  Bolls  was  right  in  treating  their  notice  as 
worthless.  A  notice,  though  after  oflSce  hours,  is  still  notice  on  the 
day  on  which  it  is  served :  PapiUon  v.  Brunton  (5).  Now,  a  notice 
on  the  7th  was  premature,  and  therefore  invalid :  BuUer  v.  Plun^ 
Jcett ;  Yates  v.  Cox  (6) ;  Wdfster  v.  WAster  (7) ;  Earl  of  Suffolk  v. 
Cox ;  Boss  V.  EopJcinson  (8). 

Mr.  Eorton  Smith,  for  Bubenstein,  having  been  informed  by  the 
Court  that  he  need  not  address  himself  to  the  £80  bill  from  Benja* 
min,  proceeded  to  contend  that  the  renewal  of  the  Plaintiff's  first 
bill  postponed  his  security,  and  that  the  further  advances  could 
not  prevail  against  mesne  incumbrancers  who  had  no  notice  of  the 
original  security,  and  so  could  not  give  notice  of  their  securities, 
and  stop  the  making  further  advances. 

(1)  IJ.  &  H.  441.  (5)  5  H.  &  N.  618. 

(2)  4  My.  &  Cr.  690.  (6)  17  W.  R.  20. 

(3)  15  W.  R.  782.  (7)  31  Beav.  393. 

(4)  9  H.  L.  C.  514.  (8)  18  W.  R,  725.      . 
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Sib  W.  M.  James,  L.J. : —  L.  JJ. 

I  am  of  opinion,  and  the  Lord  Justice  agrees  with  ine,  that        J^ 
there  is  no  substantial  question  as  to  the  notice  which  was  left  at     Caushee 
the  bank  after  business  hours,  as  it  was  contained  in  a  letter  which,      forbxs. 
in  the  ordinary  course  of  business,  would  not  be  opened  before  the 
opening  of  the  bank  on  the  morning  of  the  8th  of  December.    It 
must  be  considered,  to  all  intents  and  purposes,  as  a  notice  received 
at  the  same  time  with  the  other  notices,  on  the  morning  of  the 
8th ;  and  we  are  of  opinion  that  no  priority  by  notice  has  been 
given  by  any  one,  but  that  the  incumbrances  must  take  effect 
according  to  their  dates* 

The  first  security  in  order  of  date  is  that  of  the  Plaintiff,  which 
was  given  to  secure  the  money  advanced  on  a  bill  of  exchange  for 
£62  10s.,  and  any  farther  sums  which  the  Plaintiff  might  advance 
to  ForbeSy  or  for  which  Farbe$  might  be  liable  to  the  Plaintiff.  I 
am  of  opinion  that  this  is  a  continuing  security,  the  priority  of  which 
is  not  affected  by  the  renewal  of  the  original  bill  of  exchange,  and 
that  the  £25  bill,  which  was  discounted  by  the  Plaintiff  without 
notice  of  the  intermediate  incumbrances,  is  included  in  this  security. 
The  Plaintiff,  therefore,  is  th^  first  incumbrancer  to  tlie  extent  of 
the  bills  for  £88  Us.  and  £25.  But  I  am  of  opinion  that  this 
does  not  extend  to  the  bill  which  the  Plaintiff  received  from  Ben- 
jamin^  and  for  two  reasons ;  First,  I  think  that  the  moneys  payable 
under  this  bill  do  not  come  within  the  fair  meaning  of  the  words 
of  the  memorandum  of  the  29th  of  March,  1869,  which  cannot^  in 
my  opinion,  be  fairly  construed  as  intended  to  give  the  Plaintiff  a 
charge  on  the  fund  for  unsecured  debts  due  to  other  persons  which 
he  might  buy  up.  Secondly,  the  Plaintiff  does  not  shew  at  what 
time  he  bought  up  this  bill  from  Benjamin ;  and  it  is  perfectly 
consistent  with  everything  he  says,  that  he  may  have  acquired  it 
long  after  the  moneys  became  distributable,  in  which  case  he  could 
not  possibly  have  a  charge  for  it. 

I  am  of  opinion,  therefore,  that  the  Plaintiff's  charge  for 
£88  14s.  and  £25  comes  first  in  order  of  priority,  the  chaise  of 
Bubenstein  second,  and  that  of  the  Oriental  Commercial  Bank  third. 

Sib  G.  Mbllish,  L.  J. : — 

I  am  of  the  same  opinion.    I  think  that  the  notice  given  to 
Hessrs.  Bopkineon  &  Co.  after  business  hours  only  operated  as  a 
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L.  J  J.      notice  from  the  time  at  which,  in  the  ordinary  course  of  business,  it 

1871       would  be  opened  and  read,  that  is,  the  next  morning.    The  case  is 

Calisheb     not  governed  by  PapiUon  v.  Brunion  (1),  which  related  to  a  notice 

FoBBia      ^^  V^^^'    ^^  ^^^^^  ^^^^  *^®  relation  of  landlord  and  tenant  existed 

between  the  parties ;  and  it  was  held  that  the  service  of  a  notice  by 

the  tenant  at  the  proper  place  within  the  allowed  time  was  suf- 
ficient to  determine  the  tenancy,  whether  there  was  any  person 
there  to  receive  it  or  not  But  a  notice  in  a  case  like  the  present, 
where  there  is  no  relation  between  the  parties,  cannot  be  con- 
sidered as  given  until  the  time  when,  in  the  ordinary  course  of 
business,  it  would  come  before  the  persons  for  whom  it  was  left. 
I  am  therefore  of  opinion  that  the  notice  of  the  Oriental  Bank 
cannot  be  treated  as  premature,  and  therefore  invalid ;  and  I  agree 
that  the  notices  of  the  Plaintiff,  Bubenstein^  and  the  Oriental 
Bank,  must  be  treated  as  bdiving  been  all  given  at  the  same  time. 
Then,  as  regards  the  Plaintiff's  securities,  I  agree  with  the  Lord 
Justice  that  the  mere  renewal  of  the  first  bill  could  not  affect  the 
security  originally  given  for  the  moneys  payable  under  it,  and 
that  this  security  also  includes  the  £25,  as  being  a  further  advance 
made  by  the  Plaintiff  without  notice  of  any  mesne  incumbrances ; 
but  that  the  bill  which  the  Plaintiff  obtained  from  Benjamin  is  not 
included  in  it.  I  do  not  think  that  the  money  payable  under  this 
bill  comes  within  the  fair  meaning  of  the  words  "  any  further  sum 
or  sums  that  you  may  advance,  or  for  which  I  may  be  liable  to 
you."  I  think  that  the  words  "  liable  to  you  "  can  only  extend  to 
a  direct  liability  arising  from  a  contract  between  Forbes  and  the 
Plaintiff,  and  not  to  the  liability  on  a  bill  bought  by  the  Plaintiff 
in  the  market.  To  construe  them  in  the  extended  sense  for  which 
the  Plaintiff  contends  would  make  the  security  capable  of  includ- 
ing sums  for  which  Farbea  never  contemplated  giving  a  security  to 
anybody.  But  even  if  the  words,  on  their  fair  construction,  extended 
to  this  sum,  it  would,  in  my  judgment,  be  fatal  to  the  Plaintiff's 
case  that  he  has  not  shewn  that  this,  bill  came  to  his  hands  before 
the  proceeds  of  the  sale  of  the  commission  became  distributable. 

Solicitors :  Messrs.  Sydney  &  Son;  Mr.  T.  F.  Kent;  Messrs.  FvUer 
&  Saltvodl;  Messrs.  F.  Richardson  &  Sadler. 

(1)  5  H.  &  N.  618. 
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In  re  CONTEACT  CORPORATION.  L.  JJ. 

1871 


BAKER'S  CASE. 
Contributory — Infant  Transferee-^ Re^ttdicUion — Ratification. 

Iq  October,  1865,  C,  purchased  sbares  ia  a  company,  and  had  them  trans- 
ferred to  ^.  as  a  trustee  for  him,  and  J^.'s  name  was  put  on  the  register.  In 
March,  1866,  the  company  was  ordered  to  be  wound  up.  At  the  time  of 
the  transfer  B»  was  an  infant,  and  he  did  not  come  of  age  till  September, 
1867.  In  December,  1867,  B,^e  name  was  settled  on  the  list  of  oontribu- 
butories ;  and  in  January,  1868,  a  call  was  made,  notice  of  which  was  sent 
to  ^.  On  receipt  of  the  notice  B,  repudiated  the  shares,  and  the  ofiBcial 
liquidator  took  out  a  summons  to  remove  his  name  from  the  list,  but  after- 
wards abandoned  the  summons.  In  April,  1871,  B.,  at  tlie  request  of  the 
official  liquidator,  wrote  a  letter  authorizing  him,  in  consideration  of  his 
not  proceeding  against  B,  under  the  call,  to  use  B^e  name  in  taking  pro- 
ceedings against  C,  the  real  owner  of  the  shares.  Afterwards  B,  took  out 
a  summons  to  have  his  name  removed  from  the  list  of  contributories : — 

Hdd  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  the  letter  of 
April,  1871,  did  not  operate  as  a  retractation  of  j?.*«  repudiation  of  the 
shares;  and  that  his  name  must  be  removed  from  the  list  of  contributories. 

XhIS  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls, 
made  in  the  winding-up  of  the  Contract  Corporation^  Limited,  by 
which  he  removed  the  name  of  Henry  Butter  Baker  from  the 
list  of  contributories  of  the  company  under  the  following  cir- 
cnmstances: — 

On  the  25th  of  October,  I860,  Mr.  W.  L.  P.  Carter  purchased 
sixty  shares  of  £100  each  in  the  company  from  Mr.  F.  Heritage 
for  £300.  Baker  was  at  that  time  an  assistant  to  Mr.  Urwick,  a 
chemist,  being  of  the  age  of  nineteen  years,  and  the  transfer  was 
made  to  him  as  a  nominee  or  trustee  for  Carter.  The  transfer 
was  registered  on  the  25th  of  November,  1865,  and  Balcer's  name 
remained  on  the  register  till  the  company  was  wound  up,  which 
was  done  by  an  order  made  in  pursuance  of  a  Petition  filed  on  the 
20th  of  March,  1866. 

The  sum  of  £10  on  each  share  had  been  paid  on  the  allotment 
of  the  shares,  and  a  call  of  £5  was  made  shortly  before  the 
winding-up  of  the  company.  Notice  of  this  call  was  sent  to 
Baker,  and  forwarded  by  him  to  Mr.  Unviek. 


Dee,  8. 
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L.  JJ.  On  the  30th  of  September,  1867,  Baker  came  of  age. 

1871  On  the  5tli  of  December,  1867,  notice  was  served  on  him  of  a 

Baker*8  Case,  summons  to  place  hU  name  on  the  list  of  contributories  in  respect 

of  the  sixty  shares.     On  the  13th  of  December  his  name  was 

settled  on  the  list^  and  the  certificate  was  signed  on  the  18th  of 

the  sam^  month. 

On  the  28th  of  January,  1868,  a  call  was  made  by  the  official 
liquidator  of  £85  per  share.  Notice  of  this  having  been  sent  to 
Bcfker,  he  wrote  the  following  letter  to  the  official  liquidator, 
dated  the  11th  of  February,  1868  :— 

*'  I  received  this  morning  a  notice  to  pay  into  the  bank  a  sum 
of  money  on  account  of  the  liquidator  of  the  Ckmiract  Corporation 
Company.  I  have  nothing  whatever  to  do  with  the  affair ;  I  lived 
with  Mr.  Urunci,  chemist,  of  St.  George^s  Boad,  Pimlieo,  as  his 
assistant,  at  the  titne  I  signed  some  papers  to  take  up  shares  in 
the  company  for  Hr.  Urwick  and  a  friend  of  his  living  in  Ohueester 
Street^  Ptnilico.  I  am  only  a  chemist's  assistant,  out  of  situation 
for  the  last  eight  months  past  on  account  of  bad  health.  I  have 
no  means  of  support  whatever,  my  mother,  who  is  a  widow, 
keeping  me.  When  I  went  to  live  with  Mr.  Urwick,  in  October, 
1865  (the  year  in  which  the  shares  were  taken  up  in  my  name),  I 
had  just  completed  my  apprenticeship,  and  was  only  nineteen 
years  of  age.  I  merely  acted  for  my  employer  and  his  friend.  I 
was  told  to  sign  the  papers,  and  I  did  so.  The  letters  I  received 
from  time  to  time  have  been  forwarded  to  Mr.  Urwick,  as  desired 
by  him.  (I  encbse  a  letter  of  his  of  recent  date).  I  have  no 
money,  and  I  never  had,  neither  am  I  at  any  time  likely  to  have 

^y-  *a  remain,  &C., 

''Eenry  B.  Baker:* 

On  becoming  acquainted  with  the  fact  of  the  infancy  of  Baker, 
the  official  liquidator,  in  March,  1868,  took  out  a  summons  to  remove 
his  name  from  the  list,  and  substitute  Mr.  Heritage's  name.  The 
summons  was  heard  before  the  Chief  Clerk  in  April,  1868,  but 
was  eventually  abandoned,  and  no  order  was  made  on  it. 

No  further  steps  were  taken  in  the  matter  till  the  month  of 
April,  1871,  when  the  official  liquidator  obtained  from  Baker  an 
authority  in  the  following  terms : — 
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**Be  Hie  Contract  Corporation,  Limited.  L.  jj, 

"April  15, 1871,  1871 

"Sir, — ^In  consideration  of  your  not  enforcing  the  call  order  in  bake^Tcasb. 
this  matter,  dated  the  28th  of  January,  1868,  against  me,  I  autho- 
rize  you,  as  official  liquidator  of  the  above  company,  and  on  their 
behalf,  and  at  their  cost  and  risk,  and  for  their  benefit,  to  use  my 
name,  or  the  name  or  names  of  my  executors  or  administrators,  in 
prosecuting,  compromising,  or  abandoning,  on  such  terms  and  in 
such  manner  as  you  may  be  advised,  any  suit,  action,  or  other  pro- 
ceeding against  IT.  L.  P.  Carter^  of,  &c.,  or  such  other  person  or 
persons  as  you  may  be  advised,  and  his  and  their  heirs,  executors, 
or  administrators,  for  the  purpose  of  obtaining  an  indemnity 
from  them,  or  compelling  them  to  procure  a  release  to  me  in  respect 
of,  or  from  all  liability  cm,  the  shares  in  respect  of  which  I  am 
settled  on  the  list  of  contributories  of  the  said  company.  And  I 
undertake  that  I,  or  my  executors  or  administratord,  will  not  inter- 
fere in  any  manner  in  the  conduct  of  such  suit,  action,  or  other 
proceeding,  against  the  said  persons  or  any  of  them^  their  or  his 
heirs,  executors,  or  administrators ;  and  that  the  same  shall  be  left 
entirely  to  your  control ;  and  that  I  and  my  executors  or  admi- 
nistrators will  render  you  all  assistance  in  my  or  their  power  in 
prosecuting  the  same.  And  I  further  irrevocably  authorize  and 
request  you,  as  such  official  liquidator,  to  retain  any  moneys  which 
may  be  recovered  in  or  by  means  of  such  suit,  action,  or  pro- 
ceedings towards  payment  and  satisfaction  of  my  liability  as  a 
contributory  in  respect  of  the  said  shares. 

"This  authority  and  undertaking  hereby  given  extends  to  your 
successor  or  successors  in  office,  and  the  same  are  subject  to  the 
condition  of  your  keeping  me  and  my  estate  at  all  times  fully 
indemnified  against  all  costs  and  expenses  in  respect  of  such  suit, 
action,  and  other  proceedings. 

'*  Tours  faithfully, 

*"  Henry  B.  Baherr 

In  pursuance  of  this  authority  the  official  liquidator  caused  a 
a  bill  in  Chancery  to  be  filed  on  the  20th  of  May,  1871,  in  the 
name  of  Baker  against  Carter,  praying  for  a  declaration  that 
Baker  held  the  shares  as  a  trustee  for  Carter,  and  for  an  indemnity 
against  all  calls,  and  all  costs  and  expenses. 
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L.  JJ.  On  the  20th  of  Jiine,  Baker  took  out  a  summons  to  remove  his 

1871        name  from  the  list  of  contributories ;  and  the  Master  of  the  Bolls 
Bakeb'8  Case,  ^^de  the  order  asked  for.    From  this  decision  the  official  liquidator 
appealed. 

Sir  B.  BaggaUay^  Q.C.,  and  Mr.  Chitty,  for  the  Appellant : — 

The  question  of  the  Bespondent's  liability  was  in  fact  decided 
by  the  abandonment  of  the  summons  in  March,  1868,  and  although 
no  formal  order  was  made,  the  Bespondent's  name  remained  on  the 
list,  and  it  is  too  late  now  for  him  to  appeal  from  that  proceeding. 
I'he  transfer  of  the  shares  to  the  infant  was  not  void,  but  only 
voidable.  The  mere  fact  that  the  company  was  in  liquidation 
when  he  came  of  age  was  not  conclusive  that  the  contract  was 
injurious  to  him ;  the  onus  is  therefore  on  him  to  shew  that  be  at 
once  repudiated  it:  Cork  and  Bandon  BaUway  Company  V/  Gaze-- 
nove  (1);  Dublin  and  Wickloxo  BaUway  Company  v.  Bhick  (2); 
MUchdCs  Case  (3) ;  Ehbetfs  Case  (4) ;  Edmes  v.  Blogg  (5).  But 
he  has,  in  fact,  ratified  the  contract  by  the  letter  of  the  15th  of 
April,  1871.  He  has  no  cause  to  complain,  for  under  the  terms  of 
that  letter  the  official  liquidator  is  bound  to  relieve  him  from  all 
calls  in  the  winding-up ;  but  it  is  necessary  to  keep  his  name  on 
the  list  in  order  to  proceed  against  Carter^  the  beneficial  owner  of 
the  shares. 

Mr.  Waller^  the  Solicitor-Oeneral  (Mr.  Jessel)  with  him,  for 
Baker: — 

There  was  no  decision  on  the  summons  before  the  Chief  Clerk 
in  March,  1868,  and  the  question  is,  therefore,  still  open.  The 
Bespondent  lost  no  time  in  repudiating  the  shares,  and  he  has 
never  withdrawn  that  repudiation.  The  letter  of  the  15th  of 
April,  1871,  was  signed  by  him  at  the  request  of  the  official  liqui-^ 
dator  under  a  misunderstanding.  It  does  not  relieve  him  from 
all  liability ;  for  if  Heritage,  the  transferor,  who  is  now  placed 
on  the  B.  list,  is  obliged  to  contribute  he  will  have  his  remedy 
against  the  Bespondent.  It  is,  therefore,  important  to  the  Bespon- 
dent that  his  name  should  be  removed. 

(1)  10  Q.  B.  935.  (3)  Law  Rep.  9  Eq.  363. 

(0  8  Ex.  181.  (4)  Ibid.  6  Ch.  302. 

(5)  8  Taunt.  35. 
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Sir  jB.  BaggaHay^  in  reply.  L.  JJ. 

1871 

Sm  W.  M.  Jamis,  LJ.  :-  b.k^o^ 

I  am  of  opinion  that  in  this  case  the  order  of  the  Master  of  « 
the  Bolls  should  be  a£Brmed.  The  letter  that  was  written  by 
BcJcer  shortly  after  he  attained  his  Ml  age,  in  February,  1868, 
was  as  complete  a  repudiation  as  it  was  possible  for  any  repudia- 
tion to  be.  He  said,  in  effect :  *'  I  have  nothing  to  do  with  the 
shares ;  I  was  a  boy  of  nineteen,  and  I  was  induced  by  my  em- 
ployer to  put  my  name  to  a  piece  of  paper  as  something  I  had 
nothing  to  do  with,  and  in  respect  of  which  I  should  never  be 
under  any  liability.''  There  being  that  complete  repudiation  on 
the  part  of  the  infant,  and  a  repudiation  accepted  by  the  official 
liquidator  on  the  part  of  the  company,  it  would  require  something 
very  strong  indeed  to  constitute  a  repudiation  of  that  repudiation. 
It  is,  however,  said  that  Baker  knew  that  his  name  was  on  the  list, 
and  yet  remained  for  more  than  three  years  without  making  any 
application  to  remove  it  But  it  appears  that  the  official  liqui- 
dator had  himself  made  the  application  to  have  Baker^t  name 
removed  and  Reritag^$  substituted  for  it,  and  the  official  liqui- 
dator never  having  obtained  any  formal  decision  upon  the  matter, 
but  having  ascertained  that  the  Chief  Clerk's  opinion  was  hostile 
to  him,  and  not  being  minded  to  bring  it  before  the  Court,  has 
allowed  the  matter  to  remain  there.  It  seems  to  me  impossible  to 
treat  it  as  tcb  judicata  against  Baker.  At  all  events,  no  fresh  appli- 
cation was  made  to  him;  he  was  not  told  that,  as  the  official 
liquidator  had  foiled  to  put  Heriiage^s  name  on  the  list  instead  of 
his,  he  must  pay  the  call  or  make  some  provision  as  to  it.  On  the 
contrary,  the  official  liquidator  allowed  the  call  to  remain  in 
abeyance,  as  he  had  allowed  the  summons  to  remain  in  abeyance. 
Then  came  the  letter  of  the  15th  of  April,  1871,  which  at  first 
made  me  incline  to  hold  that  Baker's  name  ought  to  be  continued 
on  the  list  on  the  ground  that  he  could  by  no  possibility  be  liable 
— ^that  he  was  only  remaining  on  the  list  for  the  benefit  of  the 
official  liquidator,  in  order  to  assist  him  in  enforcing  the  liability 
of  the  real  owner  of  the  shares.  But  I  have  heard  no  answer  to 
what  Mr.  Waller  very  properly  drew  our  attention  to,  that  it  is  not 
merely  between  the  company  and  Baker  a  liability  may  exist,  but 
Vol.  VIL  L  1 
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L.  JJ.       that  Mr.  EerHagef  being  on  the  list  in  Class  B.  might  have  a  yery 

1871        good  claim  against  Bakery  as  a  person  who  has  allowed  his  name 

Bakeb'8  Casb.  to  remain  on  the  list,  and  who  has  represented  himself  as  being  a 

shareholder.   That  being  so,  it  appears  to  me  that  Baker  may  now 

say :  '^I  did  not  fully  understand  the  nature  of  that  letter,  it  was 
never  fully  explained  to  me  that  I  should  be  remaining  subject  to 
any  liability  whatever.  I  meant  to  do  nothing  whatever  but  to 
enable  the  company  to  use  my  name,  if  that  could  be  done 
without  the  sb'ghtest  liability  on  my  part  However,  that  cannot 
be  done." 

I  think,  therefore,  that  under  the  circumstances  Baker  has  made 
the  application  in  time  to  have  his  name  taken  off,  and  although 
there  may  be  ground  for  thinking  that  this  is  somebody  else^s 
application  rather  than  Baker's^  yet  Baker  has  a  right  to  have 
his  name  taken  off  and  be  relieved  from  liability,  as  the  Master  of 
the  Bolls  has  decided. 

Sib  G.  Mbllish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors  for  the  Official  Liquidator :  Messrs.  Linklater^  Hack- 
wood^  db  Co. 

Solicitors  for  Mr.  Baker:  Messrs.  CcUyer-Bridotve,  Withers, 
&Co. 


Dec.  9, 


L,  JJ.  In  re  WALKEB,  a  Lunatic. 

]^l^  Presumption  <f  Death — Legatee — Statute  qf  Limitations. 

A  testator  gave  a  legacy  to  be  equally  divided,  within  twelve  months, 
between  the  children  of  W.  P.  who  should  be  living  at  his,  the  testator's, 
death,  such  sum  to  be  raised  out  of  the  property  thereinafter  given  to  his 
executrix  for  life.  He  then  gave  to  his  executrix  certain  real  and  personal 
estate  for  her  life,  and  after  her  death  to  the  children  of  W,  P.  living  at  his, 
the  testator's,  death.  At  the  testator's  death  in  January,  1847,  there  were 
four  children  of  W,  P.  living,  but  another,  J.  T.  P.,  had  not  been  heard  of 
since  February,  1845,  and  nothing  ever  was  heard  of  him  afterwards.  The 
executrix  paid  to  the  four  children,  who  were  known  to  be  living,  four  fifth 
shares  of  the  legacy,  but  did  not  raise  the  remaining  fifth.  In  1851  she 
became  lunatic,  and  in  1852  the  funds,  to  the  income  of  which  she  was 
entitled  for  life,  were  transferred  to  the  credit  of  the  lunacy  to  the  account  of 
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the  lunatio  and  the  children  of  W,  P^  and  the  inoome  was  ordered  to  be        L.  JJ. 
applied  for  her  benefit    In  1871  the  fonr  anryiving  children  of  W.  P.  and         jg^i 
the  administrator  of  J.  T.  P,  petitioned  that  ihQ  remaining  fifth  share  of         ^^v^    ' 
the  legacy,  with  interest,  might  be  paid  to  the  fonr  children,  or,  if  not,  then  to     ^^  ^ 
the  administrator  of  J.  T.  P. :—  Waussr. 

HM^  that,  there  being  no  proof  that  J.  T,  P.  survived  the  testator,  the 
share  must  be  paid  to  the  four  children  who  were  known  to  have  survived 
him ;  that  the  manner  in  which  the  Court  had  dealt  with  the  fund  took  the 
case  out  of  the  statute  as  to  the  principal,  but  that  only  six  years'  arrears  of 
interest  should  be  given. 

Joseph  TTNDALL  PITT,  by  wiU  dated  the  4th  of  October, 
1845,  bequeathed  to  the  children  of  his  deceased  brother,  William 
put,  who  should  be  living  at  his,  the  testator's,  decease,  £1000,  to 
be  divided  among  them,  share  and  share  alike ;  and  he  directed  his 
executrix  to  raise  it  out  of  the  property  thereinafter  given  to  her 
for  life.  He  then  gave  property,  amounting  to  several  thousands 
of  pounds,  to  Martha  Walker  for  life,  and  after  her  death  to  the 
children  of  WiUiam  Pitt  who  should  be  living  at  his,  the  testator's, 
decease,  share  and  share  alike,  and  appointed  Martha  WalJcer  his 
executrix. 

The  testator  died  on  the  24th  of  January,  1847.  Wittiam  PiU 
had  five  children,  one  of  whom,  Joseph  TyndaU  Pitt  the  younger, 
was  bom  in  Canada  in  1807.  /.  1\  Pitt  the  younger,  when  grown 
np,  worked  at  the  lumbering  trctde  in  Canada  for  some  years, 
during  which  time  he  visited  his  fjEtther  and  his  brother  and  sisters 
occasionally.  From  June,  1834,  till  1845,  he  wandered  about  the 
United  States,  during  which  period  he  wrote  to  some  one  or  other 
d  his  father,  brother,  and  sisters  about  every  eighteen  months.  The 
last  of  his  letters  was  written  from  New  York  on  the  17th  of  Feb- 
ruary, 1845,  and  was  received  in  due  course  of  post  by  his  sister, 
to  whom  it  was  addressed.  He  was  on  the  best  of  terms  with  his 
relatives,  but  none  of  them  after  this  ever  received  any  tidings 
of  him,  though  inquiries  were  made  and  advertisements  issued. 

In  1848  Martha  Walker  divided  four-fifths  of  the  £1000  among 
the  four  children  of  WiUiam  Pitt  who  were  known  to  have  survived 
the  testator;  but  as  nothing  was  known  about  Joseph  TyndaU  Pitt 
the  younger,  she  did  not  raise  the  remaining  fifth.  In  1851  she  was 
found  lunatic  by  inquisition,  and  by  an  order  made  in  1852  the 
funds  bequeathed  to  her  for  life,  and  out  of  which  the  remaining 
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L.  Jj.  fifth  of  the  £1000  was  laiseabley  were  transfened  into  the  lanacy  to 
1871  "  The  account  of  Martha  Walker  and  the  chUdren  of  Wiaiam  PM ;" 
j^  ^  and  it  was  ordered  that  the  dividends  should  be  applied  in  part  dis- 
charge of  the  allowance  which  had  been  ordered  for  the  lunatic's 
maintenance. 

The  present  Petition  was  presented  by  the  three  surviving  chil- 
dren of  WUliam  Pitt,  by  the  representatives  of  another  who  had 
died  since  the  death  of  the  testator,  and  by  the  administrator  of 
Joseph  TjfndaU  Pitt  the  younger,  praying  for  an  account  of  what 
was  due  for  principal  and  interest  in  respect  of  the  unpaid  part  of 
the  £1000 ;  that  the  principal  might  be  raised  out  of  the  funds 
given  to  Martha  Walker  for  life,  and  the  interest  out  of  a  fund  to 
which  she  was  absolutely  entitled;  and  that  the  principal  and 
interest  might  be  divided  between  the  three  surviving  children  and 
the  representatives  of  the  one  who  had  lately  died ;  or  if  the  Court 
did  not  think  it  right  to  make  an  order  to  that  effect,  then  that 
they  might  be  paid  to  the  admimstrator  of  Joseph  TynddU  PUt  the 
younger. 

Mr.  Frjfj  Q.O.,  and  Mr.  BardsweU,  for  the  PetitioneiB. 

Mr.  IHokinsony  Q.C.,  and  Mr.  Methdld,  for  the  solicitor  to  the 
suitors'  fund : — 

The  Petitioners  must  affirmatively  prove  their  title  to  this 
share,  which  they  have  not  done,  there  being  no  evidence  whether 
J.  T.  Pitt  survived  the  testator  or  not :  In  re  Lewes'  Trwls  (1) ; 
Underwood  v.  Wing  (2).  But  if  the  title  is  proved  sufficiently,  it 
is  barred  by  the  Statute  of  JAmitaiions^  the  lunatic  having  enjoyed 
the  income  of  the  fund  ever  since  1852. 

Mr.  MiUar^  for  the  next  of  kin. 

Sir  W.  M.  James,  L.J.  :— 

I  think  it  is  clear  that  the  unpaid  fifth  share  of  the  legacy  ought 
to  be  divided  among  such  of  the  four  children  of  William  Pitt,  who 
are  known  to  have  survived  the  testetor,  as  are  living,  and  the 
representatives  of  the  one  of  those  four  children  who  has  since 
died.    There  is  no  doubt  that  those  four  children  were  included  in 

(1)  Law  Rep.  6  Ch.  356.  (2)  4  D.  M,  &  G.  633 ;  8  H.  L.  C.  183. 
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the  class  of  childien  at  Wtttiam  Pitt  liying  at  the  testator's  death.       L.  JJ. 
There  is  a  doubt  whether  WiUiam  Pitt*$  fifth  child  was  not  included,        1S71 
but  no  eyidence  has  been  adduced,  nor  apparently  can  be  obtained,       j^ 
to  shew  that  he  was  liying  at  the  testator's  death,  and  so  included    ^^""»- 
in  the  class ;  and  it  lies  upon  those  claiming  under  him  to  shew 
that  he  was  included.    As  to  the  defence  founded  on  the  Btahde  of 
LmtiationSf  the  answer,  so  far  as  relates  to  the  principal,  is,  that  the 
Courts  acting  on  behalf  of  the  lunatic,  invested  the  fund  to  an 
account^  the  title  of  which  shewed  that  the  children  of  Wtttiam  Pitt 
had  an  interest  in  it    As  regards  the  income,  however,  I  think 
that  the  defence  must  prevail,  and  that  the  Petitioners  can  only 
claim  interest  for  six  years.    The  Petitioners  must  bear  their  own 
costs ;  the  costs  of  the  Bespondents  must  come  out  of  the  residue 
of  the  trust  fund  after  paying  to  the  Petitioners  their  share  of 
the  legacy ;  and  the  interest  must  come  out  of  the  funds  to  which 
the  lunatic  is  absolutely  entitled. 

Sib  G.  Msllish,  L.J.,  concurred. 

Solicitors:  Messrs.  Burtan,  Teatea,  dt  Hart;  Messrs.  Johnson  dt 
Master. 


PABH  ALL  V.  PABHALL.  l.  jj. 


[1867    F.    9.]  ^y 

CfreditOT'^Adminiriration — Loan  to  Executor.  '     ' 

The  ezecatrix  of  a  testator  kept  an  execntonhip  aooonnt  with  a  hank,  and 
haying  a  power,  under  the  will,  to  mortgage  the  real  estate  in  aid  of  the  per- 
sonalty, she  deposited  with  the  hank  the  title-deeds  of  part  of  the  testator^ 
real  estate  as  security  for  the  halanoe.  The  account  was  oonsiderahly  over- 
drawn hy  the  executrix,  and  the  moneys  to  a  great  extent  misapplied,  hut 
without  the  hank  having  notice  of  the  misapplication.  The  security  having 
proved  insu£Bcient  to  pay  the  halance,  the  hank  applied  to  prove  as  creditors 
against  the  testator's  estate  for  the  difference : — 

Held  (reversing  the  decision  of  Bacon,  V.C.),  that  they  were  not  entitled 
to  prove ;  for  that  a  person  cannot,  hy  contract  with  an  executor,  acquire  a 
light  to  prove  as  a  creditor  against  the  estate,  though  the  executor  has  power 
to  give  him  a  lien  on  specific  assets. 

1  HIS  was  an  appeal  from  a  decision  of  Yice-Chancellor  Baeon  on 
an  adjourned  summons  allowing  a  proof  by  the  London  and  County 
Banking  Company. 
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L.  jj.         The  testator  was  a  customer  of  the  London  and  Cownty  Bank, 

1871       and  at  his  death,  in  December,  1871,  was  indebted  to  them,  on  an 

FijRHALL     overdrawn  account,  to  the  amount  of  £732,  for  which  they  held  the 

„  ^'         title-deeds  of  part  of  his  estates.  His  widow  was  his  executrix,  and 
Fabhall.  ^ 

—  as  such  had,  by  his  will,  a  power  to  charge  his  real  estate  in  aid  of 
his  personal  estate.  After  the  testator's  death  she  kept  an  account 
with  the  bank,headed  "iitcAori  FarAoB's^Executors'  Account;"  and 
the  cheques  which  she  drew  on  it  were  signed  by  her  ^*  Mary  Fa/rhaUy 
for  Executors  of  Rieha/td  FarhaU,''  This  account  being  overdrawn, 
Mrs.  FarhaU  deposited  the  deeds  of  another  part  of  the  testator's 
estates  as  a  security.  The  result  was,  that  beside  the  £732  due 
from  the  testator  at  his  death,  the  sum  of  £1861  14s.  10(2.  became 
due  to  them  on  this  later  account.  A  decree  for  administration  of 
the  estate  having  been  made  in  this  suit^  the  bank  claimed  to  prove 
for  these  sums,  and  by  consent  the  estates,  the  title-deeds  of  which 
had  been  deposited,  were  ordered  to  be  sold  without  prejudice  to 
any  question.  On  the  23rd  of  January,  1869,  the  claim  of  the  bank 
to  rank  as  incumbrancers  on  the  proceeds  of  the  sale  was  allowed 
by  Yice-Chancellor  James  (1),  After  this  the  sales  were  completed, 
and  the  result  was,  that  of  the  £1861  lis.  lOd.  a  balance  of  £987 
remained  unpaid,  for  which  the  bank  claimed  to  prove. 

It  appeared,  from  Mrs.  FarhalTs  own  affidavit^  that,  to  a  great 
extent^  the  moneys  drawn  out  of  the  bank  had  been  improperly 
applied ;  but  it  was  not  alleged  that  the  bank  had  any  notice  of 
their  not  being  required  and  applied  for  proper  purposes. 

Vice-Chancellor  Bacon  having  allowed  the  claim  (2),  the  Plain- 
tiff appealed. 

Mr.  Fry,  Q.C.,  and  Mr.  Ince,  for  the  Appellant : — 

An  executor  or  administrator  can  pledge  the  assets,  which  is  only 
a  way  of  realizing  them.  But  there  is  no  authority  for  saying  that 
he  can  pledge  the  credit  of  the  estate  generally,  so  as  to  make  the 
person  with  whem  he  contracts  a  creditor  of  the  estate.  The  two 
cases  of  Secar  v.  Atkinson  (3),  and  Boss  v.  Bowler  (4),  are  recon- 
ciled and  explained  in  PomU  v.  Graham  (5).    The  authorities, 

(1)  Law  Rep.  7  Eq.  286.  (3)  1  H.  Bl.  102. 

(2)  Ibid.  12.Eq.  98.  (4)  Ibid.  108. 

(5)  7  Taunt  581. 
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as  snmmed  up  in  Williams  on  Executors  (1),  sapport  our  contention,      L.  JJ. 
and  Ashby  y.  Ashby  (2)  does  not  oppose  it  1871 


Mr.  Kay,  Q.O.,  and  Mr.  Waller,  in  support  of  the  order : —  ^'^ 


If  tliis  account  had  been  in  credit,  the  balance  would  have 
belonged  to  the  testator's  estate,  and  the  bank,  to  their  own  loss, 
must  have  treated  the  account  as  an  executorship  account^  and 
could  not  hare  set  off  the  private  debt  of  the  executrix  against 
it:  Ex  parte  Kingston  (3).  The  executrix,  it  is  admitted,  might 
have  mortgaged  to  its  utmost  value  every  chattel  forming  part 
of  the  testator's  estate,  and,  under  this  will,  might  have  mort- 
gaged the  realty  to  any  extent.  Why,  then,  might  she  not  create 
a  general  debt  which  would  be  less  disadvantageous  to  the  other 
creditors  than  the  charges  which  she  confessedly  had  power  to 
make  ?  The  authorities  referred  to  against  us  decide  no  more  than 
this,  that  the  judgment  is  to  be  d^  Ionia  propriis,  there  being  enough 
to  charge  the  executor  personally.  Haynea  v«  Forshaw  (4)  decides 
the  present  point  in  our  favour.  At  the  worst,  we  are  entitled  to 
stand  in  the  place  of  any  creditors  who  have  been  paid  with  this 
money. 

Sib  W.  M.  Jakes,  L.J.  :— 

In  this  case  itseen^a  to  me  quite  clear  that  there  was  no  legal 
debt  due  from  the  estate  to  the  bank.  The  executrix  borrows 
money  as  executrix,  says  that  she  is  executrix,  and  the  bank  debit 
her  as  executrix.  To  say  that  this  charges  the  estate  would  give 
executors  power  to  create  debts  to  an  unlimited  extent  The 
executor  has  the  power  to  realize  the  personal  estate  and  to  pledge 
specific  assets,  which  is  one  mode  of  realizing  them.  Here  the 
executor  has  also  power  to  pledge  the  realty ;  and  I  have  myself, 
by  a  former  order,  given  the  bankers  the  full  benefit  of  the  charge 
they  had  on  part  of  the  real  estate,  and  held  them  not  answerable 
for  any  devastavit  the  executrix  committed  as  to  the  moneys 
raised  by  that  mortgage.  But  to  say  that  the  executrix  can,  by 
borrowing  money,  enable  the  person  who  has  lent  it  to  stand  as  a 
creditor  upon  the  estate,  is  a  position  supported  by  no  authority 

(1)  5th  Ed.  p.  1605 ;  6th  Ed.  p.  1636-8.  (3)  Law  Rep.  6  Ch.  632. 

(2)  7  B.  &  0.  444.  (4)  11  Hare,  93, 104. 


Faiuiau^ 
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li.  jj.      and  no  principle.    The  contract  is  with  the  execatrix ;  there  is  no 

1871  loan  to  the  estate ;  there  is  no  credit  given  to  the  estate ;  the  credit 
Pamall     ^  given  only  to  the  person  who  borrows,  though  the  money  may 

^'         be  borrowed  for  the  purposes  of  the  estate. 

It  was  urged  for  the  Bespondents  that  they  were,  at  all  erents, 

creditors  to  the  extent  to  which  the  money  was  applied  in  payment 
of  debts,  and  we  were  referred  to  Haynes  v.  Forzhaw  (1).  But  when 
that  case  is  fully  considered,  looking  at  the  whole  of  it,  and  not 
merely  at  a  passage  picked  out  here  and  there,  it  only  decides 
that  an  executor  paying  money  for  the  estate  is  entitled  to  hare 
credit  for  it,  and,  if  necessary,  to  stand  in  the  place  of  the  person 
to  whom  he  has  paid  it ;  and  the  learned  Judge  goes  on  to  say,  that 
perhaps  anybody  else  who  has  paid  money  on  behalf  of  the  estate 
may  be  able  to  stand  in  the  place  of  the  creditor  who  has  been 
paid.  I  can  easily  conceive  many  cases  in  which  this  would  be 
just  and  equitable ;  but  there  is  nothing  in  that  case  to  support 
the  contention  that,  if  a  man  lends  money  to  an  executor,  who  says 
**  I  am  going  to  pay  debts  with  it,"  and  the  debts  are  not  paid, 
the  lender  is  to  stand  in  the  same  place  as  if  the  debts  had  been 
paid  with  the  money.  The  bankers,  no  doubt^  took  it  for  granted 
that  the  executrix  was  going  to  apply  the  whole  of  the  money 
which  she  borrowed  from  them  for  the  purposes  of  the  estate ;  but 
she  did  not  do  so ;  and  I  am  of  opinion  therefore  that  their  claim 
fails. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  It  appears  to  me  to  be  settled  law 
that,  upon  a  contract  of  borrowing  made  by  an  executor  after 
the  death  of  the  testator,  the  executor  is  only  liable  personally, 
and  cannot  be  sued  as  executor  so  as  to  get  execution  against 
the  assets  of  the  testator.  The  authorities  on  the  [subject  are 
summed  up  by  Mr.  Justice  WiUiamz  (2):  *^It  seems  to  have 
been  once  considered  that  wherever  an  action  was  brought  against 
an  executor  or  administrator,  on  promises  said  to  have  been 
made  by  him  after  the  death  of  the  testator  or  intestate,  he 
was  chargeable  in  his  own  right,  and  not  in  his  representative 
capacity.    The  more  modem  authorities  have,  however,  established 

(1)  11  Hare,  98, 104.  (2)  WiUiarM  on  Ezecutors,  6th  Ed.  p.  1636. 
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that  in  several  instances  the  executor  may  be  sued  as  executor  on      L.  JJ. 
a  promise  made  by  him  as  executor,  and  that  a  declaration  founded       1871 
on  such  a  promise  will  charge  the  Defendant  no  further  than  a     fabhall 
declaration  on  a  promise  of  the  testator.'*    But  if  we  look  through     p.^^^ 

the  different  cases  which  follow  that  statement,  it  will  be  found        

that  in  every  one  the  consideration  for  the  promise  of  the  executor 
was  a  contract  or  transaction  with  the  testator.  In  Dowse  v. 
Coxe  (1)  **  the  declaration  stated  that  a  cause  depending  in 
Chancery,  in  which  Thomas  Biddle  was  a  party,  was  referred  to 
arbitration,  and  that  it  was  one  of  the  terms  of  submission  that  in 
case  either  of  the  parties  should  die,  the  death  was  not  to  abate  the 
reference.**  Then  one  of  them  died ;  the  reference  went  on,  and 
an  award  was  made ;  and  then  a  promise  was  made  by  the  executor, 
as  executor,  to  pay  according  to  that  award.  That  was  a  promise 
grounded  on  the  reference  which  had  been  made  in  the  lifetime  of 
the  testator,  with  an  express  engagement  that  his  executors  should 
be  liable  for  the  performance  of  the  award.  Then,  in  Powell  v. 
Oraham  (2),  "  one  count  of  the  declaration  stated  a  promise  by 
the  testator  in  his  lifetime,  that  in  consideration  the  Plaintiff  would 
enter  into  his  service  as  a  nurse  and  housekeeper,  and  would 
continue  to  serve  him  till  his  death,  his  executor  should,  after  his 
decease,  pay  the  Plaintiff  £20 ;  and  then  averred  the  Defendant's 
liability  as  execntor,  and  that  in  consideration  thereof  the  Defen- 
dant promised  to  pay  the  Plaintiff  that  sum."  There  the  founda- 
tion of  the  promise  by  the  executor  was  a  previous  contract  made 
with  the  testator.  Then,  again,  Mr.  Justice  Williams  says :  "  So  it 
should  seem  that  a  count,  averring  that  the  Defendant,  as  executor, 
was  indebted  to  the  Plaintiff  for  so  much  money  paid  by  the 
Plaintiff  to  the  use  of  the  Defendant  as  executor,  and  that  in  con- 
sideration thereof  the  Defendant,  as  executor,  promised  to  pay, 
charges  the  Defendant  in  his  representative  character  only." 
Then  he  states  the  reason :  "  For  instance,  suppose  two  persons 
are  jointly  bound  as  sureties,  and  the  one  dies,  and  the  survivor  is 
sued,  and  obliged  to  pay  the  whole  debt — in  such  case,  if  the 
deceased  had  been  living,  the  survivor  might  have  sued  him  for 
contribution  in  an  action  for  money  paid ;  and  it  should  therefore 
seem  that  he  is  entitled  to  sue  the  executor  of  the  deceased  for 

(1)  3  Bing.  20.  (2)  7  Taunt.  581. 

VouVIL  M  1 
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L.  jj.       money  paid  to  his  use  as  executor."    That  shews,  no  doubt,  that  a 

1871        count  for  money  paid  for  the  use  of  an  executor  is  a  good  count  to 

Farhall     charge  him  in  his  representative  character,  when  the  demand  arises 

Fabhal       ^^  consequence  of  a  contract  made  with  the  testator.    Then  he 

goes  on  to  say :  "  But  a  count,  alleging  that  the  Defendant,  as 

executor,  was  indebted  to  the  Plaintiflf  for  so  much  money  lent  by 
the  Plaintiff  to  the  Defendant  as  executor,  and  that  the  Defendant, 
in  consideration  thereof,  as  executor,  promised  to  pay,  charges  him 
personally ;  and  the  only  possible  judgment  is  de  bonis  propriis. 
And  so  it  is  of  a  count  which  charges  that  the  Defendant,  as 
executor,  was  indebted  to  the  Plaintiff  for  money  had  and  received 
by  the  Defendant,  as  executor,  for  the  use  of  the  Plaintiff." 
This  I  take  to  be  the  law ;  and  although,  as  respects  money  had 
and  received.  Lord  Tenterden  and  Mr.  Justice  Bayletfy  in  the  case 
of  Ashby  v.  Asihhy  (1),  said,  that  if  the  matter  were  res  nova,  they 
should  have  some  doubt  whether  the  Plaintiff  might  not  elect  to 
treat  the  receipt  of  the  money  as  an  act  done  by  the  Defendant  in 
his  character  of  executor,  and  though  it  is  quite  possible  that  an 
executor  may  receive  money  after  the  death  of  his  testator,  in  con- 
sequence of  some  act  done  or  contract  made  by  the  testator  during 
his  lifetime — in  which  case  it  certainly  seems  somewhat  anomalous 
that  the  Plaintiff  should  not  be  able  to  recover  it  out  of  the  assets — 
yet  both  those  learned  Judges  considered  the  point  to  be  settled 
by  the  authorities.  Mr.  Justice  Williams  then  goes  on  to  say : 
"  So  a  count,  alleging  that  the  Defendant,  as  executor,  was  indebted 
to  the  Plaintiff  for  goods  sold  and  delivered  by  the  Plaintiff  to  the 
Defendant,  as  executor,  at  his  request,  or  for  work  done  and 
materials  for  the  same  used  and  provided  by  the  Plaintiff  for  the 
Defendant,  as  executor,  at  his  request,  and  that  the  Defendant  as 
executor  promised  to  pay,  charges  the  Defendant  in  his  personal, 
and  not  in  his  representative,  character ;  for  such  a  claim  must 
necessarily  be  for  debts  due  from  the  Defendant  in  his  own  right, 
as  no  goods  can  be  sold  to,  or  work  performed  for,  another  in  his 
representative  character :  Comer  v.  8hew  (2)."  That  case  shews 
plainly  that  no  contract  can  be  made  with  an  executor  which  will 
not  charge  him  personally,  but  will  charge  him  de  bonis  testatoris. 
There  were  counts  for  goods  sold  and  delivered,  and  work  and 
(1)  7  B.  &  C.  444.  (2)  3  M.  &  W.  350. 
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labour  done,  not  saying  for  what  purpose — in  all  probability  it  may       L.  J  J. 
have  been  for  the  funeral  of  the  testator — yet  it  was  held  that  on       isn 
those  counts  the  Defendant  could  only  be  charged  personally^    f^hall 
which  shews  how  strict  the  law  is.  t2..,.1\„ 

Now,  the  only  doubt  that  has  been  raised  is  from  what  is  said       

by  Mr.  Justice  Bayleif,  in  the  case  of  Aahby  y.  Ashby  (1),  which  I 
camiot  help  thinking  has  been  misunderstood  by  the  Yioe-Chan- 
cellor  in  this  case ;  and  I  must  also  say  it  appears  to  me  to  have 
been  misunderstood  by  the  present  Lord  Chancellor,  when  Vice- 
Chancellor,  in  Haynea  v.  Forshaw  (2),  both  of  those  learned  Judges 
appearing  to  understand  him  to  have  laid  down,  that  if  an  executor 
asked  a  banker  or  anybody  else  to  pay  money  for  the  purpose  of 
paying  a  debt  of  the  testator,  and  he  did  pay  the  money,  that  then 
that  would  be  money  paid  to  his  use  as  an  executor.  All  that 
Mr.  Justice  Bayley  was  considering  was,  whether  the  count  for 
money  paid  to  the  use  of  an  executor,  as  executor,  was  a  good  count ; 
and  of  course  it  was  a  good  count  if,  by  any  possibility,  money 
could  be  paid  to  the  use  of  an  executor  as  executor.  I  think  that 
what  he  says  is  explained  by  the  instance  which  he  puts  afterwards, 
and  that  he  did  not  mean  to  say  that  the  money  could  be  money 
paid  to  the  use  of  the  executor  as  executor,  unless  the  matter 
arose  out  of  a  contract  with,  or  something  done  by,  the  testator. 
And  that  is  very  clearly  explained  in  the  same  case  by  Mr.  Justice 
LUOedale,  who  does  not  share  the  doubts  of  Lord  Tenterden  and 
Mr.  Justice  Bayley,  but  lays  down  very  plainly  what,  I  apprehend, 
is  perfectly  dear  law,  that  the  debts  contracted  by  the  executor 
cannot  come  into  competition  with  the  debts  contracted  by  the 
testator  in  respect  of  their  being  paid  out  of  the  assets. 

I  am,  therefore,  of  opinion  that  the  claimants  are  not  entitled  to 
prove  for  this  debt  in  competition  with  the  creditors  of  the  testator. 

Solicitors :  Messrs.  Stevens^  WUkinson,  d:  Harries  ;  Messrs.  Ste- 
phens dt  Matthews. 

(1)  7  B.  &  C.  444.  (2)  11  Hare,  93. 


You  vn.  N 
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L.a  UPMANN  v.  ELKAN. 

i^  [1869    U.    24.] 

*  i^{>r^  Trad^-marh^Iniuwiixm^Agmi^  of  Beapondsnt. 

A  firm  of  forwarding  agents  in  London  received  from  correspondents  abroad 
several  boxes  of  cigars  bearing  forged  brands,  which  were  to  be  delivered  to 
several  p8rsons  in  England,  On  application  by  the  makers  whose  brand  had 
been  forged,  the  agents  gave  information  as  to  the  consignors,  and  offered 
either  to  send  back  the  cigars  or  to  erase  the  brands : — 

Held  (affirming  the  decree  of  the  Master  of  the  Rolls),  on  a  bill  for  in- 
jonction  filed  by  the  makers  whose  brands  were  forged,  that  the  fact  of  the 
agents  being  merely  carriers  was  no  defence  to  the  suit ;  but  that  as  they 
had  given  sufficient  information,  and  offered  to  erase  the  brands,  they  were 
not  to  pay  costs. 

The  Appellant  gave  notice  to  a  Respondent  whose  costs  the  Appellant  had 
been  ordered  to  pay,  that  no  alteration  in  the  order  as  to  his  costs  was  asked 
for,  and  offered  to  pay  his  costs  :^ 

Edd,  that  the  Respondent  was  not  entitled  to  his  costs  of  appearing  on 
the  appeal 

X  HIS  was  a  suit  against  the  holders  of  goods  bearing  a  fraudulent 
trade-mark. 

The  Plainti£fs  were  cigar  mcmufacturers  in  Cvihay  and  discovered 
in  June,  1869,  that  several  boxes  of  cigars,  of  inferior  quality  and 
not  made  by  them,  but  bearing  their  brand,  had  been  sent  to  the 
Katharine  Docks,  and  was  there  entered  in  the  name  of  Messrs. 
ElkaUy  who  resided  at  Samhurg,  but  carried  on  in  London  the 
business  of  agents  for  forwarding  goods  consigned  to  them.  These 
cigars  had  been  consigned  to  them  by  Messrs.  Eerold  dt  Saenger^  of 
Hamburg ,  with  directions  to  forward  the  contents  to  about  twenty  dif- 
ferent persons  in  England.  The  Plaintiffs,  on  making  this  discovery, 
applied  to  Messrs.  ElJcan,  who  were  up  to  that  time,  as  it  appeared 
on  the  evidence,  not  aware  that  the  brands  were  false.  There  was 
some  controversy  as  to  what  took  place  on  the  application  by  the 
Plaintiffs,  but  in  the  opinion  of  the  Lord  Chancellor  Messrs.  Elkan 
at  once  offered  to  give  the  name  of  the  consignor,  and  offered  either 
to  send  back  the  boxes  of  cigars  or  to  erase  the  brands,  but  refused 
to  disclose  the  names  of  the  persons  to  whom  the  cigars  were 
ordered  to  be  delivered,  stating  that  such  information  would  be 
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useless.  After  the  bill  was  filed,  however,  they  disclosed  the  names       L.  0. 
of  the  persons  to  whom  the  cigars  were  ordered  to  be  delivered.  1871 

The  Flaintifib  then  amended  the  bill,  and  made  all  these  per-      ufmann 
sons  Defendants.     These  Defendants  all  disclaimed  any  intention      e^kan 

to  infringe  the  trade-mark,  and  the  bill  was  dismissed  against  all       

of  them  except  Messrs.  Bamberg  dt  Hoar,  who  were  retained  as 
Defendants. 

The  Master  of  the  Bolls  ordered  the  Plaintiffs  to  pay  the  costs 
of  Bamberg  &  Boar,  and  also  of  the  Dock  Company,  who  had  been 
made  Defendants ;  and  ordered  that  the  consignors  should  be  at 
liberty  to  intervene ;  and  that  if  they  did  not,  the  brands  of  the 
Plaintiffs  should  be  erased ;  and  that  the  Plaintiffs  should  have  a 
lien  on  the  cigars  for  their  costs ;  as  reported  (1). 

The  Plaintiffs  appealed ;  and  with  the  Petition  of  appeal  their 
9)lieitors  sent  to  the  Defendants  Bamberg  &  Boar  a  letter  as 
follows : — 

"  The  appeal  Petitions  do  not  ask  for  any  alteration  in  the  orders 
made  as  to  your  costs ;  and  as  your  costs  will  be  paid  before  the 
Petitions  are  heard  in  all  probability,  it  will  be, unnecessary  for  you 
to  attend  by  counsel  on  the  hearing.  If  you  are  not  paid  before 
the  hearing  we  undertake  to  pay  your  costs  up  to  the  time  of  the 
orders  appealed  from  in  order  to  save  the  expense  of  your  appear- 
ing needlessly  on  the  appeals." 

Mr.  Eddis,  Q.C.,  and  Mr.  E.  Cutler,  for  the  Appellants  :— 

Messrs.  Elkan  were  clearly  more  than  mere  carriers,  and  must 
have  been  aware  of  what  the  goods  were.  We  say  that  we  ought 
to  have  had  an  injunction  and  costs  as  against  them:  Moet  v. 
Coudon  (2).  Even  if  we  do  not  get  an  injunction,  we  are  entitled 
to  relief  as  against  these  Defendants,  and.  ought  to  have  our  costs. 
We  contend  that  tliey  did  not,  before  the  bill  was  filed,  offer  to 
give  us  all  that  we  were  entitled  to. 

Mr.  BoQcburgh,  Q.  C,  and  Mr.  BardsweU,  for  Messrs.  Elkan : — 

Agents  cannot  possibly  tell  whether  a  brand  is  genuine,  and  we 
offered  to  do  all  that  we  could.     If  we  did  at  first  refuse  to  give  ' 
the  names  of  the  persons  to  whom  the  cigars  were  to  be  sent,  it 

(1)  Law  Rep.  12  Eq.  140.  (2)  33  Beav.  578. 

i^2  1 
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L.  C.  turns  out  that  the  information  would  have  been  quite  useless ;  and 

1871  we  did  afterwards  give  it.    Tlxis  is,  in  fact,  an  appeal  for  costs,  as 

Upuank  to  which  there  is  no  fixed  rule,  and  on  which  the  Court  has  exer- 

j^j^  cised  its  discretion :  Ainmvorth  v.  Walvfidey  (1). 

Mr.  Terrell^  for  Eamberg  &  Hoar,  asked  for  their  costs  of  the 
appeal. 

Mr.  Eddis^  in  reply. 

Lord  Hatherlet,  L.C.  : — 

It  has  been  argued  that  the  Plaintiffs  were  not  entitled  ta 
an  injunction  against  the  Defendants,  who  had  been  guiltj  of 
no  offence,  being  merely  carriers  receiving  goods,  which,  though 
fraudulently  marked,  were  not  for  their  own  use,  nor  to  be  sold 
by  them  for  their  own  benefit,  but  were  received  merely  for  the 
purpose  of  transmitting  them  to  the  persons  to  whom  they  were 
consigned. 

I  cannot  conceive  a  doctrine  more  dangerous  or  mischievous,  or 
more  fatal  to  the  authority  of  the  Court  with  respect  to  trade-marks. 
If  that  argument  prevailed,  any  persons  being  abroad,  as  was  the 
case  in  this  instance,  and  minded  to  commit  frauds  upon  an 
English  trade-mark,  could  easily  do  so  by  sending  their  different 
consignments  together  to  persons  in  the  position  of  the  Defendants, 
who  appear  to  be  respectable  agents  and  warehousemen,  thereby 
committing  an  injury  in  a  manner  most  convenient  for  themselves, 
and  very  mischievous  to  the  person  ,entitled  to  the  benefit  of  the 
trade-marks. 

The  Master  of  tlie  EoUs  seems  to  have  said — and  I  entirely 
agree  with  him — that  there  would  be  a  right  to  an  injunction  if 
the  Defendants  had  not  made  an  offer  of  redress  when  first  the 
complaint  was  made ;  and  this  appeal  is  brought  forward  almost  as 
an  appeal  for  costs,  to  which,  in  fact,  the  argument  has  been  mainly, 
if  not  entirely,  addressed.  If,  however,  I  thought  that  the  Plain- 
tiffs had  not,  really  and  substantially,  obtained  all  they  bad  a  riglit 
to  obtain,  or  that  they  might  be  again  exposed  to  be  damnified  in 
this  same  manner  by  the  Defendants,  I  think  it  would  have  been 
(I)  Law  Rep.  1  Eq.  518. 
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my  daty  to  have  granted  the  injunction  instead  of  taking  the  inter-       L.  C. 
mediate  coarse  which  the  Master  of  the  Bolls  has  taken.  I87i 

The  Plaintiffs  are  the  undoubted  owners  of  the  trade-mark^  and      urarTxM 
have  given  sufficient  evidence  that  these  goods^  which  are  impressed 
with  the  trade-mark,  are  not  theirs.     [His  Lordship  then  com- 
mented on  the  evidence,  as  leading  him  to  that  conclusion.] 

It  was  the  business  of  Messrs.  EOcan,  the  moment  the  complaint 
was  made,  to  give  all  proper  information.  They  say  they  were 
innocent,  and  the  Master  of  the  Bolls  has  held  them  to  be  inno- 
cent, and  I  hold  them  to  be  innocent  of  any  part  of  this  contrivance 
on  the  part  of  the  consignor ;  but  still  it  was  their  duty,  from  the 
first  moment,  to  give  all  the  information  they  possibly  could,  and 
to  offer  all  redress,  and  the  question  is  whether  they  did  so.  No 
doubt  they  declined  giving  the  names  of  the  persons  to  whom  the 
goods  were  addressed,  but  they  gave  the  name  of  the  consignor,  say- 
ing that  the  goods  were  addressed  to  about  twenty  different  people, 
and  that  they  did  not  at  present  see  why  they  should  give  the 
names  of  these  twenty  people.  That,  I  think,  was  an  error  on 
their  part,  but  suppressing  the  names  of  the  consignees  would  be 
a  matter  of  small  importance  if  they  did  on  that  occasion  offer  to 
do  one  of  two  things,  either  to  send  the  goods  back,  which  would  be 
no  redress,  because  it  would  enable  the  consignors  to  repeat  the 
fraud,  or  to  erase  the  trade-mark  altogether.  If  they  made  these 
offers  before  the  bill  was  filed,  it  really  seems  to  me  that  they,  as 
innocent  holders,  did  all  that  they  need  do.  If  the  trade-mark 
was  erased,  the  goods  could  not  go  with  the  trade-mark  to  the 
persons  to  whom  they  were .  directed,  and  the  Plaintiffs  could  do 
nothing  against  parties  who  would  not  be  properly  parties  to 
the  suit.  [His  Lordship  then  commented  on  the  evidence,  and 
expressed  his  opinion  that  the  Master  of  the  Bolls  was  not  wrong 
in  coming  to  the  conclusion  that  the  evidence  did  prove  that  the 
offer  was  made  before  the  bill  was  filed.] 

As  to  the  persons  to  whom  the  goods  were  to  be  sent,  it  is 
clear  that  there  was  a  mistake  in  making  them  Defendants. 
There  was  no  proof  that  they  ordered  the  goods,  and  the  goods 
never  reached  them  in  any  way  whatever.  It  seems  that  eighteen 
of  them  were  dismissed,  but  as  to  the  two  who  were  retained,  I 
cannot  say  that  they  were  justified  in  appearing  on  this  appeal. 
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L.  C.  when  an  offer  had  been  made  to  pay  them  their  costs  then  and 

1871  there.    The  proper  order  is  to  dismiss  the  petition  of  appeal  with 

Upmank  costs  as  to  the  Defendants  Messrs.  EUccm^  and  without  costs  as  to- 

ElkIait.  ^^®  other  Defendants. 

Solicitors  for  the  Plaintiffs :  Messrs.  Lumley  &  Lumletf. 
Solicitors  for  Messrs.  Mkan :  Messrs.  Le  Biche  &  Son. 
Solicitors  for  Messrs.  Haniberg  d:  Hoar:  Mr.  S.  ScotL 


i^C.  McILWRAITH  v.  DUBLIN  TRUNK  CONNECTING 

1871  RAILWAY  COMPANY. 

^^^-  [1869.    M.    171.] 

Company — Scriphdlder — Bharthdlder — JRemoving  Name/rom  Register. 

The  PlaintifiF  applied  for  scrip  in  a  company,  the  prospectus  of  which  stated 
that  on  registration  of  the  scrip,  of  which  due  notice  would  be  given,  the  £50 
scrip  certificates  would  be  divided  into  shares  of  £10  each.  One  hundred 
scrip  certificates  were  allotted  to  the  Plaintiff,  and  he  paid  the  deposit  thereon. 
The  company  afterwards  brought  an  action  against  him  for  money  due  on 
calls  in  respect  of  500  shares,  to  which  he  pleaded  that  he  was  not  a  share- 
holder. He  afterwards  attended  a  meeting  of  the  company,  and  signed  proxy- 
papers  for  votes  at  another  meeting.  His  name  had  been  placed  on  the 
register  as  a  holder  of  500  shares,  but  no  notice  of  this  was  given  to  him  until 
long  afterwards : — 

.UM  (afiBrming  the  decree  of  the  Master  of  the  HoUs),  that  the  Plaintifr 
was  entitled  to  have  his  name  removed  from  the  register  of  shareholders : — 

Qumrej  whether  he  could,  as  against  creditors  of  the  company,  have  oon- 
tended  that  he  was  not  a  shareholder. 

X  HIS  was  a  suit  for  the  purpose  of  haying  the  name  of  John 
MoHwraUh,  the  Plaintiff,  taken  off  the  list  of  shareholders  in  the 
Dvhlin  Trunk  Connecting  Bailway  Company. 

The  company  was  incorporated,  in  1864,  by  27  &  28  Vict.  c.  cccxxi 
It  was  provided,  by  sect  7,  that  the  number  of  shares  into  which 
the  capital  of  the  company  should  be  divided  should  be  25,500, 
and  the  amount  of  each  share  £10 ;  and  that  no  share  should  be 
issued  by  the  company,  or  vest  in  the  person  accepting  the  same^ 
until  not  less  than  £20  per  centum  on  the  nominal  amount  thereof 
should  have  been  paid  thereon  ^  and,  by  sect  9,  that  it  should  not 
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be  lawful  for  the  company  to  issue  any  share,  nor  should  any  share       L.  c. 
Test  in  the  person  -accepting  the  same,  unless  and  until  a  sum  not       1871 
being  less  than  one-fifth  part  of  the  amount  of  such  share  should  moIlwLith 
have  been  paid  up  thereon.  f . 

In  the  spring  of  1865,  the  company,  by  their  directors,  issued  a      Tbunk 
prospectus  stating  that  the  capital  was  £255,000,  in  5100  pro-  ^^^^, 

Tisional  scrip  certificates  to  bearer  of  £50  each— £1  to  be  paid  on       

appUcation,  and  £4  on  allotment ;  and  stating,  among  other  things, 
that  "  on  registration  of  the  scrip,  of  which  due  notice  will  be  given, 
the  certificates  for  £50  will  be  divided  into  five  shares  of  £10 
each." 

On  the  5th  of  June,  1865,  the  Plaintiff  paid  a  deposit  of  £150 
to  the  bankers  of  the  company,  and  on  the  same  day  signed  the 
f(dlowing  printed  application  for  an  allotment  of  150  scrip  certifi- 


"  Having  paid  to  your  bankers  the  sum  of  £150, 1  hereby  request 
that  you  will  allot  me  150  scrip  certificates,  of  £50  each,  in  the 
Dublin  Trunk  Connecting  Railway  Company ;  and  I  agree  to  accept 
such  scrip  certificates,  or  any  less  number  that  may  be  allotted  to 
me,  and  to  pay  the  further  sum  of  £4  per  certificate  due  upon 
such  aUotment." 

In  answer  to  his  application.  Plaintiff  received  a  letter  informing 
him  that  125  scrip  certificates  had  been  allotted  to  him,  the  scrip 
certificates  being  each  in  the  following  form,  after  the  heading : — 

"The  holder  of  this  certificate  for  £50  having  paid  a  deposit  of 
£5,  is  entitled,  on  registration,  to  have  this  certificate  divided  into 
five  shares  of  £10  each  in  the  Dublin  Trunk  Connecting  Bailway 
Company,  subject  to  the  provisions  of  the  above  Act" 

The  Plaintiff  then  paid  a  further  sum  of  £475  to  the  bankers  of 
the  company. 

On  the  16th  of  August,  1865,  a  circular  was  sent  to  the  scrip- 
holders,  giving  them  notice  that  the  shares  did  not  vest  in  the 
allottees  until  not  less  than  20  per  cent,  of  the  nominal  amount 
thereof  should  have  been  paid  thereon,  and  suggesting  that  they 
should  pay  £1  a  share  if  they  meant  to  attend  the  ensuing  meeting 
of  the  company.    The  Plaintiff  denied  the  receipt  of  this  circular. 
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L.  C.       but  he  did,  in  1865,  receive  two  letters  from  the  company,  applying 

1871        for  money  as  due  for  calls  upon  shares. 

McIlwbaith      ^^^^  Plaintiff  took  no  notice  of  these  letters,  and  never  applied  to 

DcmiK      ^^^^  *^®  ®^P  registered,  or  for  shares.    The  register  of  shares  was 

Trunk      made  and  sealed  in  August,  1865,  but,  for  some  reason  not  given. 

Railway  Co.  the  PlaintiflTs  name  was  not  placed  on  the  register  until  January, 

1866,  when  he  was  registered  as  the  holder  of  500  shares.     He 

appeared  to  have  sold  twenty-five  of  his  125  scrip  certificates. 

Tn  March,  1866,  the  company  brought  an  action  against  the 
Plaintiff  for  calls  on  500  shares.  He  appeared,  and  pleaded,  witli 
other  pleas,  that  he  never  had  been  and  was  not  then  a  shareholder. 
The  company  filed  a  replication,  but  did  not  proceed  further  with 
the  action. 

On  the  Ist  of  May,  1866,  the  Plaintiff  attended  an  extraordinary 
general  meeting  of  the  company,  convened  by  the  directors,  in 
which  the  chairman  of  the  company  was  in  the  chair.  The  Plaintiff 
signed  his  name  in  the  attendance-book  of  the  meeting,  the  list 
being  headed,  ''Shareholders  present  at  Extraordinary  General 
Meeting,"  and  he  signed  as  holding  500  shares.  The  Plaintiff 
stated  that  he  attended  the  meeting  supposing  it  to  be  a  meeting 
of  persons  interested  in  compelling  the  directors  to  account  to  the 
scrip-holders ;  and  that  when  the  chairman  announced  that  no  scrip- 
holder  who  had  not  become  a  shareholder  would  be  allowed  to  take 
any  part  in  the  proceedings,  he  (the  Plaintiff)  took  no  part,  and 
remained  as  a  spectator  merely. 

The  Plaintiff  in  1867  signed  two  proxy-papers  for  voting  at 
meetings,  in  which  papers  he  was  styled  a  proprietor;  but  he 
declared  that  he  never  intended  to  acknowledge  himself  as  a  share- 
holder, and  signed  the  papers  at  the  request  of  one  Williams,  who, 
as  the  Plaintiff  understood,  was  then  desirous  of  compelling  the 
directors  to  account  to  the  scrip-holders. 

On  the  14th  of  November,  1867,  the  Plaintiff  received  a  letter 
from  the  company  announcing  a  call  of  £2  per  share,  and  stating 
that  the  Plaintiff  was  registered  as  holder  of  500  shares.  This 
the  Plaintiff  stated  to  be  the  first  intimation  he  had  received  that 
he  was  registered  as  a  shareholder.  And  it  did  not  appear  that 
the  company  had  ever  given  general  notice  of  their  intention  to 
register  the  shares. 
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On  the  18th  of  March,  1868,  the  Plaintiff  received  a  letter  from       L.  C. 
the  company  demandiog  £1125  for  calls,  and  containing  a  state-        1871 
ment  that  he  was  placed  on  the  register  as  holder  of  125  shares  McIlwraith 
besides  his  other  shares — ^a  claim  which  was  afterwards  abandoned,      dtolik 

In  answer  to  this  letter,  on  the  20th  of  March,  1868,  the  Plaintiffs  ^^^^^ 
solicitors  wrote  to  the  company  a  letter  denying  that  he  was  a  Kailway  Co. 
shareholder  in  the  company,  and  offering  to  accept  service  on  his 
behalf  of  any  process  they  might  issue. 

The  company  proved  abortive. 

On  the  28th  of  May,  1869,  the  Plaintiff's  solicitors  wrote  to  the 
company,  and  required  the  Plaintiff's  name  to  be  erased  from  the 
list  of  shareholders.  On  the  23rd  of  June,  1869,  the  Plaintiff 
filed  the  original  bill  in  this  suit  against  the  company  and  the 
directors,  stating  in  partas  above  stated,  and  that  he  was  in 
jeopardy  of  writs  of  scire  facias  levied  upon  by  judgment  creditors 
and  otherwise  as  long  as  his  name  remained  on  the  register  of 
shareholders,  and  praying  that  his  name  might  be  erased  from  the 
register,  and  that  the  company  might  be  restrained  from  proceed- 
ing with  their  action,  or  taking  any  other  proceedings  at  law  against 
the  Plaintiff. 

The  Yice-Chancellor  James,  in  whose  Court  the  bill  was  filed, 
granted  an  interim  injunction  restraining  the  action,  and  expressed 
his  opinion  to  be  against  the  right  of  the  company  to  retain  the 
Plaintiff  as  a  shareholder. 

The  suit  was  afterwards  transferred  to  the  Court  of  the  Master 
of  the  Bolls,  before  whom  it  came  to  be  heard  on  motion  for  a 
decree. 

The  Master  of  the  Rolls  concurred  in  the  view  of  Vice-Chancellor 
James,  and  ordered  the  name  to  be  erased,  and  the  Defendants 
appealed. 

Mr.  Taumsend  (Mr.  Souihffate,  Q.C.,  with  him),  for  the  Appel- 
lants:— 

We  submit  that  the  Act  gave  to  the  directors  the  option  of 

registering  the  scrip-holders  as  shareholders.  The  holder  is  not  to 

apply,  but  the  company  can  register  when  they  think  fit.    The 

facts  in  Eustace  y.  Dublin  Trunk  Cowneding  BaUway  Company  (1) 

(1)  Law  Rep.  6  Eq.  182. 
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L.  C.  were  very  diflferent :  East  Gloucestershire  BaUway  Company  v.  Bar- 

1871  tholomew  (1)  applies.   Here  the  Plaintiff  had  never  parted  with  his 

McIlwbaith  shares ;  he  knew  he  was  on  the  register^  and  he  acted  as  a  share- 

DcBLiN  1^  older.    He  still  holds  the  scrip  certificates,  and  he  might  at  any 

Tbunk      time,  if  the  company  had  been  prosperous,  have  come  in  and 
Connecting  .  -,      r^       f     t  -,  -  .i.  i 

Railway  Co.  registered.    Can  he  keep  the  company  for  ever  m  this  state,  and 

"""■       play  fast  and  loose  in  this  manner  ?    His  plea  to  the  action  was 

good,  because  at  the  time  when  the  call  was  made  he  was  not  on 

the  roister ;  but  that  does  not  affect  this  question. 

Mr.  Locock  Wdlb  (the  Solicitor-General  (Mr.  Jesael)  with  him) : — 
We  contend  that  the  Plaintiff  did  not  contract  to  take  shares ; 
that  he  was  registered  without  his  knowledge  or  consent ;  and  that 
he  has  never  accepted  the  shares,  or  acquiesced  in  the  registry. 
He  did  not  pay  particular  attention  to  the  list  or  proxy-papers 
which  he  signed,  and  thought  that  he  was  acting  as  a  scrip-holder, 
and  advancing  the  claims  of  the  scrip-holders  against  the  directors. 
He  always  denied  that  he  was  a  shareholder,  and  the  company 
have  never  ventured  to  proceed  with  their  action.  The  company 
has  not  been  wound  up,  and  this  is  not  a  proceeding  by  a  creditor 
seeking  to  make  a  shareholder  liable,  but  a  mere  question  of  con- 
tract or  none  between  the  Plaintiff  and  the  company,  Eustace  v. 
Dvhlin  Trunk  Connecting  Bailway  Company  (2)  is  a  clear  authority 
in  our  favour.  In  East  Oloucestershire  Bailway  Company  v.  Bar- 
tholomew the  Defendant  had  entered  into  a  subsequent  contract. 

Mr.  Townsendf  in  reply. 

Lord  Hatherlet,  L.C. : — 

This  case  has  been  very  ably  argued  on  both  sides ;  and  I  wish 
to  be  understood  as  having  come  to  no  conclusion  as  to  what  would 
be  the  effect  of  some  omissions  and  of  some  commissions  on  the 
part  of  the  Plaintiff  if  the  contest  were  with  a  third  party — with 
creditors,  for  instance — or  were  after  a  winding-up. 

I  think  that  the  only  thing  I  have  to  consider  in  this  case  is  the 

position  of  the  Plaintiff  with  the  company.     And,  first,  did  he 

originally,  and  by  his  application,  enter  into  a  contract  to  take 

shares  ?  Secondly,  if  no  such  contract  was  then  entered  into,  has  his 

(1)  Law  Rep.  3  Ex.  15.  (2)  Law  Rep.  6  Eq.  182. 
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subsequent  conduct  been  such  as  to  create  such  a  contract,  so  that       L.  c. 
he  must  thenceforth  be  treated  as  a  shareholder  of  the  company  ?       1871 

Now,  I  have  no  doubt  whatever  as  to  the  decision  in  Eustace  MoIlweaith 
T.  Dublin  Trunk  Connecting  BaUway  Company  (1),  which  rekted      t^ias 
to  tlie  same  company.  The  original  contract  was  simply  a  contract  q^ J^^*^ 
which  would  entitle  the  holder  of  a  scrip  certificate  at  some  future  Railway  Co. 
period  to  apply  for  shares,  and  this  was  the  privilege  for  which 
he  paid  his  deposit,  subjecting  himself  to  no  liability. 

Whether  the  directors  had  power  to  start  the  company,  and  to 
issue  shares  in  any  other  way,  we  need  not  now  inquire ;  but  there 
was  a  good  reason  why  they  should  issue  these  scrip  certificates  in 
this  form,  and  that  was,  that  the  Act  of  Parliament  provided  that 
the  shares  should  not  be  issued  until  20  per  cent,  was  paid  on 
the  nominal  amount. 

The  learned  Judges  seem,  in  the  case  of  East  Oloucestershire 
BaUway  Company  v.  Bartholomew  (2),  to  have  agreed  with  the 
arguments  addressed  to  them  by  counsel,  that  the  provision  with 
regard  to  the  non-issuing  of  shares  was  intended  merely  for  the 
protection  of  the  public.  Still,  it  would  have  been  the  duty  of 
the  directors  to  obey  the  provisions  of  the  Act,  and  all  they  could 
do,  if  they  wanted  to  raise  funds,  was  to  issue  scrip  certificates  by 
which,  for  a  less  price  paid,  they  would  sell  the  right  of  being  the 
first  claimant  for  shares  as  soon  as  the  directors  gave  notice  that 
they  were  prepared  to  register  shares.  Of  course,  until  they  had 
given  this  notice,  they  would  not  be  able  to  issue  these  shares, 
because  the  scrip-holders  would  have  a  right  to  say  that  these 
shares  were  appropriated,  and  on  payment  of  the  additional  10  per 
cent  to  come  in  and  ask  to  have  the  shares  allotted  to  themselves. 
The  scrip-holders  had  purchased  this  right,  though  of  course  they 
could  not  for  ever  keep  the  company  in  a  state  of  suspense  as  to 
whether  they  meant  to  be  registered  or  not 

It  must  be  a  necessary  consequence  of  such  a  contract  that, 
when  due  notice  of  registration  is  given,  with  a  reasonable  time 
for  holders  to  come  in,  and  they  do  not  come  in  within  that  reason- 
able time,  then  the  company  must  have  power  to  disregard  the 
claims  of  the  holders  of  scrip  certificates  who  did  not  apply  to  be 
registered  at  the  time  which  was  appointed. 

(1)  Uw  Rep.  6  Eq.  182.  (2)  Law  Rep.  3  Ex.  15. 
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L.  G.  It  did,  certainly^  strike  me  as  singular  that  the  Plaintiff  never 

1871       offered  to  surrender  his  scrip  certificates ;  but  still,  as  was  held  in 

MolLWBAiTH  Eustace  v.  Dublin  Trunk  Gonnecting  Bailway  Company  (1) — ^a  deci- 
DuBLm  ^^^^  which  was  followed  by  Vice-Chancellor  Stuart  in  In  re  Asiatic 
Trunk      Banking  Corporation  (2),  and  which  was  also  followed  by  the  Master 

Railway  Go.  of  the  Bolls  in  this  case,  and  which  I  entirely  adopt — ^I  think  that 
there  was  originally  no  contract  on  the  part  of  the  Plaintiff  to 
take  any  shares  in  the  company,  but  simply  a  contract  to  put 
himself  in  a  position  of  being  entitled  to  come  in  and  take  shares 
whenever  he  should  receive  due  notice  that  registration  was  about 
to  take  place. 

That  notice  he  never  received,  nor  was  there  any  public  or 
general  notice  that  on  a  certain  day  he  must  come  in  to  be  regis- 
tered, on  pain  of  forfeiting  the  advantages  of  his  scrip  certificates, 
together  with  the  amount  he  had  paid  on  purchasing  those  scrip 
certificates.  Some  one,  however,  apparently  under  the  order  of 
the  directors,  did  put  the  Plaintiff's  name  down  for  500  shares, 
and  an  action  was  brought  against  him  for  calls  in  respect  of  these 
500  shares,  to  which  he  pleaded  that  he  had  never  been  a  share- 
holder, and  was  not  then  a  shareholder ;  the  company  replied,  and 
in  that  state  the  action  has  remained  ever  since.  He  set  the  com- 
pany completely  at  arm's  length  by  denying  that  he  was  a  share- 
holder, though  it  may  be  that  the  directors,  Imowing  that  he  had  not 
been  registered  when  the  call  was  made,  thought  that  defect  suf- 
ficient, and  took  no  further  steps  in  the  action.  Still  it  must  not 
be  forgotten  that  that  action  was  still  pending,  and  that  plea  still 
undetermined. 

[His  Lordship  then  commented  on  the  acts  of  the  Plaintiff,  and 
said  that  they  were  extraordinary,  but  might  be  explained,  as  the 
Plaintiff  did  explain  them,  by  saying  that  he  considered  himself  to  be 
acting  as  a  scripholder  only.  Still  the  acts  were  very  strong  evi- 
dence, and  his  Lordship  doubted  if  the  Plaintiff  could  have  escaped 
the  consequences  of  those  acts  if  the  contest  had  been  between  him 
and  third  parties — such  as  creditors  of  the  company,  who  might 
have  seen  his  name  on  the  register  and  relied  upon  that,  and  upon 
his  acts  in  attending  meetings  and  signing  proxy-papers.  But  this 
was  a  contest  between  the  Plaintiff  and  the  company,  who  had  to 
(1)  Law  Rep.  6  Eq.  182.  (2)  Law  Rep.  9  Eq.  236. 
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make  ont  that  there  had  been  an  agreement  between  them  that       l.  c. 
the  Plaintiff  woald  take  shares ;  and  the  company  must  have  been        1^71 
aware  that  a  very  short  time  before  these  acts  he  had  formally  mcIlwbaith 
pleaded  that  he  was  not  a  shareholder.!  •• 

Dublin 

It  was  urged  at  the  bar  that  if  the  company  had  gone  on  pros-      Tbunk 
perously  the  Plaintiff  might  at  any  time  have  demanded  to  be  baiuvatOo. 

registered  as  holder  of  the  500  shares.    But  the  company  might        

have  refused  to  accede  to  this  demand,  and  have  relied  upon  his 
plea  that  he  was  not' a  shareholder. 

It  must  be  remembered  that  we  have  no  clear  account  of  how 
his  name  was  placed  upon  the  register,  though  it  is  clear  that 
there  was  no  acquiescence  on  his  part,  that  his  plea  remained  on 
record,  and  that  the  company  have  not  chosen  to  proceed  with 
their  action,  and  to  fix  him  as  a  shareholder. 

As  to  his  delay  in  filing  this  bill  after  he  had,  in  1867,  discovered 
that  his  name  had  been  placed  on  the  register,  I  think  that  that  is 
entirely  covered  by  the  correspondence  which  took  place  in  1868, 
when,  in  answer  to  an  application  for  calls,  his  solicitor  at  once 
wrote  to  deny  his  being  a  shareholder.  I  do  not  think  the  circum- 
stance of  his  having  allowed  rather  more  than  a  year  after  that  to 
pass,  before  he  fil^  his  bill  to  be  relieved,  ought  to  be  enough  to 
allow  the  company  to  maintain  any  contract  between  them. 

I  think,  therefore,  on  the  whole,  that  the  Master  of  the  lioUs 
has  come  to  a  sound  conclusion,  and  that  I  must  disn^iss  this 
appeal  with  costs. 

Solicitor  for  the  Plaintiff:  Mr.  C.  W.  DomnidL 
Solicitors  for  the  Defendants :  Messrs.  Eurford  &  Taylor, 
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L.C.         ORIENTAL  FINANCIAL  COEPORATION  v.  OVEEEND, 
1871  GUENET,  &  CO. 


^•|;2*;  [1868    0.    6.] 

"""  Principal  and  Surety — Oiving  Time. 

The  holder  of  a  security  who  agrees  with  the  principal  to  give  time  to  the 
surety  by  so  doing  discharges  the  surety. 

The  holder  of  a  security  is,  in  dealing  with  the  security,  afifected  by 
knowledge  acquired  after  taking  the  security  as  to  which  of  the  parties  liable 
on  the  security  is  the  principal  and  which  is  the  surety. 

A  financial  company,  by  agreement  with  an  agent,  accepted  bills  of 
exchange  which  were  discoimted  for  the  agent  by  a  discount  company,  the 
agent  guaranteeing  payment.  The  discount  company  were  not  at  the  time 
aware  of  the  relations  between  the  acceptors  and  the  agent,  but  were 
informed  before  the  bills  matured  that  the  agent  was  principal,  and  that  the 
acceptors  were  sureties.  After  this  the  discoimt  company  agreed  with  the 
agent  not  to  press  the  acceptors  for  payment  until  certain  other  bills  became 
due: — 

Held,  that  the  acceptors  were  thereby  discharged. 

Decree  of  Malins,  V.C.,  reversed. 

Ovoen  V.  Soman  (1)  and  JEx  parte  Oraliam  (2)  observed  upoiL 

1  HIS  was  a  suit  by  the  Oriental  Financial  Corporation  to  restrain 
an  action  at  law  on  certain  bills  of  exchange  for  £10,000  which 
they  had  accepted ;  their  ground  being,  first,  that  the  bills  had, 
in  fact,  been  paid ;  and,  secondly,  that  they  were,  to  the  know- 
ledge of  the  holders,  merely  sureties,  and  that  the  holders  had  given 
time. 

James  McHenry,  as  agent  of  the  Atlantic  and  Great  Western 
Railway  Company,  in  1864  applied  to  the  Plaintiffs,  the  Oriental 
Financial  Corporation,  to  accept  bills  to  the  amount  of  £100,000, 
which  the  Plaintiffs  agreed  to  do  at  a  commission  of  4  •  per  cent. 
Accordingly  bills  to  the  amount  of  £100,000  were  drawn  on  the 
Plaintifis  by  one  Leon  LiUo,  a  banker  at  Paris.  They  were  all 
dated  in  July,  1864,  and  were  for  twelve  months.  The  Plaintiff 
accepted  the  bills,  which  were  handed  over  to  McHenry,  who  pro- 
ceeded to  get  them  discounted,  part  of  them  being  discounted  by 

(1)  3  Mac.  &  G.  378.  (2)  5  D.  M.  &  G.  356. 
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Overendy  Oumetfy  &  Co.,  to  whom  MoHenry  guaranteed  payment.       l.  c. 
When  the  bills  became  due  fresh  bills  for  the  same  amount  were       ]87l 

drawn  and  accepted^  similar  in  all  respects  to  the  first  set,  except  oribnial 

which  they  were  six  months'  bills,  and  that  the  name  of  the  drawer  -^'i^ANorAL 

•^  '  C(»POBATION 

was  EmUe  JDeschamm;  and  these  bills  were  substituted  for  the         ». 

OvERSND 

others.    This  set  of  bills  became  due  in  January,  1866,  and  when  Gubnky.&Co. 

they  became  due  MeEenry  paid  or  provided  for  £82,000,  leaving 

a  balance  of  £18,000,  of  which  the  £10,000  in  question  in  this 

suit  was  provided  for  by  renewed  bills  for  £2000,  £2000,  £3000, 

and  £3000  respectively.    They  were  for  three  months,  and  were 

dated  the  3rd  of  January,  1866,  drawn  by  EmiU  Deschamps  on 

the  Plaintiffs,  and  accepted  by  the  liquidators  of  the  Plaintiffs, 

who  had,  on  the  1st  of  November,  1865,  passed  a  resolution  for  a 

Toluntary  winding-up.  The  bills  were  then  handed  over  to  JfcJIeTtry, 

and  were  taken  by  Overend,  Chimey,  &  Co.  in  renewal  of  former 

bills  to  a  similar  amount ;  JfcJBienry  giving  to  Over  end,  Charney,  & 

Co.  a  written  guarantee  that  he  would  indemnify  them  for  all  loss 

which  they  might  incur  by  so  doing,  and  that  in  the  event  of  the 

bills  not  being  duly  paid  at  maturity  McHenry  would  pay  the 

amount  of  the  bills  on  demand ;  and  he  further  gave  the  guarantee 

of  the  Atia/ntic  and  Great  Western  Baitway  Company. 

The  bills  became  due  on  the  6th  of  April,  1866,  and  were  dis- 
honoured. 

Overend,  Gurney,  &  Co.  had  neither  notice  nor  knowledge,  at 
the  time  they  received  the  bills,  whether  they  were  accepted  by 
the  Plaintiffs  for  valuable  consideration  or  not,  nor  which  of  them, 
the  Plaintiffs  and  McEenry,  was  in  advance  to  the  other,  nor  what 
was  the  state  of  accounts  between  them. 

Bat  on  the  9th  of  April,  1866,  Mr.  Farmer,  one  of  the  solicitors 
of  the  Plaintiffs,  called  at  the  place  of  business  of  Overend,  Gurney, 
&  Co.,  and  there  saw  their  managing  director  and  their  secretary, 
and  stated  to  them  that  the  bills  had  been  accepted  by  the  Plaintiffs 
for  the  benefit  of  MeEenry,  and  that  they  treated  him  as  primarily 
liable. 

On  the  27th  of  April  MeEenry  (who  had  other  transactions  with 
Overend,  Gurney,  &  Co.,  and  had,  on  the  13th  of  March,  deposited 
with  them  certain  shares  in  the  Atlantic  and  Great  Western  BaUway 
Company,  as  to  the  object  of  which  there  was  a  dispute)  called 
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L.C.       upon  Overend,  Oumey,  &  Co.,  and  proposed  to  them  to  discount 
1871        certain  other  bills,  and  to  apply  the  balance  of  £1000,  which 
Oriental    would  arise  from  that  transaction,  in  reduction  of  the  £10,000, 
cw^TioN  *^^  g^v®  ^^^  thirty-two  bills  of  £1000  each  drawn  hy  Leon  LxOo 
^'         upon  the  Bank  of  London,  and  requested  them  not  to  press  the 
Gi:im£T.& Co-plaintiffs  for  payment  of  the  bills.    There  was  a  dispute  as  to 
what  was  the  actual  agreement  made  on  this  occasion  between 
Overend,  Qwmey^  &  Co.  and  McEenry ;  but  in  the  opinion  of  the 
Lord  Chancellor,  Overend,  Oumeyy  &  Co,  agreed  to  hold  over  the 
bills  which  the  Plaintiffs  had  accepted,  until  the  bills  drantn  by 
Lion  LQh  came  to  maturity,  which  would  not  be  for  some  months 
afterwards.    At  the  same  time  a  document  was  made  out  and 
assented  to,  which,  as  the  Defendants  contended,  was  merely  a  state- 
ment of  account  as  between  McEenry  dJcA  Overend^  Oumey^dt  Co., 
but,  as  the  Plaintiffs  contended,  amounted  to  a  discharge  of  the 
bills  for  £10,000. 

In  May,  1866,  Overend,  Qv/imey,  &  Co.  stopped  payment,  and 
shortly  afterwards  went  into  liquidation.  No  further  steps  were 
taken  in  reference  to  the  bills  till  the  5th  of  November,  1867, 
when  one  of  the  liquidators  of  the  Plaintiffs  received  a  letter  from 
the  liquidators  of  Overend,  Oumey,  &  Co.,  claiming  the  balance  of 
£9000,  together  with  interest  on  the  bills.  A  correspondence 
thereupon  took  place,  and  on  the  28th  of  February,  1868,  Overend, 
Qumey,  &  Co.  commenced  an  action  against  the  Plaintifis  for 
£11,536  98.  8^.,  being  the  amount  claimed  for  principal  and  interest 
on  the  four  bills,  together  with  a  balance  claimed  upon  a  fifth 
bill. 

The  Plaintiffs  then,  on  the  10th  of  March,  1868,  filed  their 
original  bill  in  this  suit  against  Overend,  Qumey,  dc  Co.,  and 
McEenry,  praying  a  declaration  that  the  Plaintiffs  were  not  liable 
on  the  four  bills  for  £10,000,  and  that  the  bills  might  be  delivered 
up  to  be  cancelled,  and  that  the  proceedings  at  law  might  be 
restrained.  On  the  23rd  of  April,  1868,  an  order  was  made  by 
arrangement  restraining  the  action,  on  a  submission  by  the  Plaintiffs 
to  abide  by  any  order  the  Court  might  make  for  payment  of  what- 
ever might  be  found  due  on  the  bills. 

The  suit  then  came  on  for  hearing  on  motion  for  decree 
before  the  Vice-Chancellor  Malins,  who  held  that  the  Plaintiffs 
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were  bound  to  pay  the  bills,  and   must  pay  the  costs  of  the 
suit  (1). 
The  Plaintiffs  appealed* 


L,a 

1871 


(i)  1871.  June  10. 

Sib  B.  Malxkb,  Y.C,  after  stating 
ADd  discussiug  the  facts  of  the  case, 
■contmoed : — 

The  PlaintifiGs,  then,  rest  their  case 
•on  three  points :  first,  security  given  to 
the  Defoidants  on  the  Idth  of  March ; 
seoondly,  that  the  transactions  of  the 
13th  of  March  and  the  27th  of  April 
Amonnted  to  actual  payment;  and 
thirdly,  if  not,  that  the  result  of  the 
tiaosaction  was  to  give  time  to  the 
pnndpal  debtor,  McHenry,  which  dis- 
^ihaiged  the  Plaintiffs  who  were  sure- 
ties. 

Assuming  these  bills  to  have  been 
accommodation  bills,  and  that  McEenry 
was,  as  he  is  treated  by  the  Plaintififs, 
the  principal  debtor,  there  is  no  doubt 
tt  to  the  law  of  the  case.  It  is  settled 
hy  a  long  line  of  authorities  that 
wherever  there  is  a  debt  by  a  principal 
debtor  and  a  surety,  and  the  creditor 
enters  into  a  binding  contract  to  give 
time  to  the  principal  debtor  without 
the  consent  of  the  surety,  such  giving 
of  time  to  the  principal  is  a  discharge 
of  the  surety.  It  is  not  necessary  to 
go  minutely  into  the  cases ;  Davies  v. 
Stainhank  (6  D.  M.  &  G.  679)  was 
much  relied  upon  by  Sir  BoundeU 
Palmer  in  his  argument,  but  I  do  not 
find  in  it  any  new  law  whatever.  It 
was  really  a  discussion  whether  the 
parties  had  given  time  or  not,  the  law 
having  long  been  clearly  settled  in  the 
manner  I  have  stated.  The  long  judg- 
ments of  the  Lords  Justices  in  that 
case,  particularly  of  the  Lord  Justice 
Knight  Bruce,  only  state  the  grounds 
on  which  he  arrives  at  the  conclusion 
^Lat  StainhankSf  who  were  the  holders 
of  the  bills  of  exchange  which  were 

Vol.  Vn. 


Obiental 

FtNANOIAL 

accepted  by  the  Plaintiff  in  equity  for  Corporation 

the  accommodation  of  other  parties,     qverend, 

had  given  the  principal  debtor  time,  Gurmey,  &  Go. 

and  had  thereby  discharged  the  surety ; 

which    is  the  conclusion   arrived  at. 

Pooley  V.  Earradine  (7  E.  &  B.  431) 

is  a  case  of  precisely  the  same  nature, 

and  only  proceeded  upon  the  general 

law.  Bailey  v.  Edwards  (4  B.  &  S.  761) 

is  also  a  strong  instance  of  the  same 

kind.    There  a  term  of  two  years  wa9 

given  by  the  creditor,  who  accepted  a 

deed  which  had  been  executed  by  the 

principal  debtor;  that  was  done  with- 
out the  consent  of  the  surety,  and  it 

was  held  to  be  a  discharge  of  the  surety. 

Ewin  V.  Lancaster  (13  W.  R.  867)  is 

another  instance  of   the  same  kind. 

Oakeley  v.  PasheUer  (4  CL  Sc  F.  207)  is 

to  the  same  effect.    In  all  these  cases 

time  was  given.    But  it  is  perfectly 

clear  that  in  order  to  discharge  by 

giving  time  there  must  be  a  positive 

contract  to  give  time  which  is  binding 

on  the  creditor.    That  is  very  distinctly 

laid  down  by  Lord  EJdon  in  SamueU  v. 

Eowarth  (3  Mer.  272),  a  celebrated 

case  which,  though  not  cited  at  the 

Bar,  is  cited  in  almost  all  the  cases 
which  have  been  referred  to.  I  will 
read  this  rule  as  laid  down  by  him 
(3  Mer.  278).  "The  rule  is  this: 
that  if  a  creditor,  without  the  consent 
of  the  surety,  gives  time  to  the  prin- 
cipal debtor,  by  so  doing  he  discharges 
the  surety.  That  is,  if  time  be  given 
by  virtue  of  a  positive  contract  between 
the  creditor  and  the  principal  —  not 
where  a  creditor  is  merely  inactive. 
And  in  the  case  put  the  surety  is  held 
to  be  discharged,  for  this  reason:  be- 
cause the  creditor,  by  so  giving  time 
to  the  principal,  has  put  it  out  of  the 
power  of  the  surety  to  consider  whether 

0  1 
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L.  c.  Sir  BoundeU  Palmer,  Q.C.,  Mr.  Cotton,  Q.C.,  and  Mr.  Jason  Smithr 

1871        for  the  Appellants : — 
Obiental        Whether  these  were  accommodation  bills  or  not  makes  no  diflTer- 
CJoBPOKATioN  once,  as  the  doctrines  of  principal  and  surety  would  apply  in  either 

V, 

OVEBEND,  

GUBNEYy&OO. 


he  will  have  recourse  to  his  remedy 
against  the  principal  or  not;  and  be- 
cause he,  in  fact,  cannot  have  the  same 
remedy  against  the  principal  as  he  would 
have  had  under  the  original  contract" 

Now,  in  the  present  case,  it  is  not 
even  alleged  in  the  bill  that  there  was 
any  contract  to  give  time  to  McHenry^ 
and  McEenry  throughout  .the  whole  of 
the  argument  is  treated  as  the  prin- 
cipal  debtor.  The  only  agreement  to 
give  time  which  is  in  evidence  is, 
that  instead  of  giving  time  to  Jlfc- 
Eenry^  it  being  a  great  object  plainly 
to  McHenry  that  this  company,  which 
had  accepted  bills  under  an  arrange- 
ment with  him,  should  not  be  unduly 
pressed,  he,  for  his  own  purposes,  re- 
quested Overend,  Gumey,  <fe  Co.  not 
to  press  the  Flaintifis.  [His  Honour 
then  referred  to  the  evidence  bearing 
upon  this  point,  and  continued: — "} 
The  evidence,  in  my  opinion,  entirely 
fails  to  prove  that  time  was  given  to 
McEenry,  It  is  not  proved,  or  even 
alleged,  that  there  was  so  much  as  a 
verbal  promise  to  suspend  the  right  of 
action  against  him ;  and  even  if  a  verbal 
promise  had  been  alleged  it  would  not 
have  been  binding. 

In  Fhilpot  V.  Briant  (4  Bing.  717) 
it  was  decided  that  a  verbal  promise  to 
give  time,  which  was  not  binding,  did 
not  discharge  the  surety.  [His  Honour 
then  read  the  marginal  note  and  parts 
of  the  judgment  of  the  Lord  Chief 
Justice  Best  in  that  case  (4  Bing.  720)]. 
There  must,  therefore,  be  a  binding 
contract,  suspending  the  right  of 
action. 
The  Defendants  contended,  first,  that 


these  bills  were  not,  in  the  proper  sense 
of  the  words,  accommodation  bills ;  se- 
condly, that  the  transaction  of  the  27tb 
of  April  was  merely  giving  additional 
security,  which  is  not  a  discharge  of  the 
surety;  and  thirdly,  that  the  under- 
standing that  the  bills  should  be  held 
over  was  merely  giving  time  to  the 
surety,  not  to  the  principal  debtor,  which 
never  discharges  the  surety.  I  am  of 
opinion  that  the  Defendants  were  right 
on  all  these  points.  I  need  not  enter 
into  it  further,  because  I  had  occasion 
in  Ex  parte  Swan,  In  re  Overend, 
Gurriey,  &  Co.  (Law  Rep.  6  Eq.  356),  to 
consider  what  was  an  accommodation 
bill,  and  I  came  to  the  conclusion,  for  the 
reasons  there  stated,  that  where  there  is 
an  account  between  the  parties  and  bills 
are  accepted,  those  were  not  strictly  ac- 
commodation bills.  I  do  not  mean  to 
decide  the  point,  but  I  think  it  open  tr> 
very  grave  doubt  whether,  considering 
these  bills  were  accepted  for  value,  4  per 
cent,  commission,  and  the  other  circum- 
stances (I  must  assume  as  i^ainst  tha 
Plaintiffs  that  all  the  other  arrange^ 
ments  were  satisfactory  to  them),  these 
bills  can,  in  any  sense  of  the  word,  fairly 
be  held  to  be  accommodation  bills* 
However,  I  do  not  decide  the  case  on 
those  grounds. 

As  it  is  settled  that  an  agreement  to 
give  time  to  the  principal  debtor,  with- 
out the  consent  of  the  surety,  is  a  dis- 
charge of  the  Surety,  so  it  is  also  equally 
clearly  settled  that  giving  additional 
security  to  the  creditor  by  the  principal^ 
without  the  knowledge  of  the  surety,  is 
not  a  discharge.  That  was  distinctly  laid 
down  by  the  Court  of  Queen's  Bench  la 
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case.    The  money  had  been  advanced  to  McHenry  by  Otfermd, 
Gumetf,  &  Co.  on  the  former  bills  for  which  the  present  bills  were 
substituted.    If  MeHenry  had  been  a  stranger,  the  agreement  with    obiektal 
him  might  not  aflfect  the  rights  of  the  parties ;  bnt,  in  fact,  he  was  (j^R^n^^j, 

V. 

OvBHBini, 
it  lia9  become  so  fixed  a  rule  that  it  is  Guuvry.&Co. 

impossible  to  interfere  with  it    Still  I 

think  it  is  equally  dear  that  it  is  not  a 
rule  which  is  to  be  extended,  and  I  en- 
tirely concur  in  the  observation  of  Sir 
Anthony  Hart  in  ffuhne  y.  Ccies  (2  l^m* 
12),  that  the  principle  of  discharging 
a  surety  by  giving  time  to  the  creditor 
is  a  refinement  of  a  Court  of  Equity, 
and  that  he  would  not  refine  upon  it. 

Then  the  last  point  contended  for  by 
the  Defendants  was,  that  the  principle 
does  not  apply  to  the  case  of  giving  time 
to  a  stranger  to  the  bills,  which  was  the 
position  of  McHmry,  In  support  of 
this  view  Frazer  v.  Jordan  (8  E.  &  B, 
303)  was  cited,  and  I  think  it  is  a  very 
material  authority  in  the  present  case, 
[His  Honour  then  stated  the  facts  of 
that  case,  and  read  a  portion  of  the 
judgment  of  Mr.  Justice  Coleridge], 
The  decision  in  that  case  was,  therefore, 
that  no  arrangement  with  a  stranger 
can  have  the  effect  of  discharging  the 
surety. 

I  am  of  opinion,  on  all  these  grounds, 
first,  that  these  bills  were  not,  in  the 
proper  sense  of  the  term,  accommoda- 
tion bills  at  all ;  secondly,  that  even  if 
they  had  been,  neither  the  arrangement 
of  the  13th  of  March,  1866,  nor  that  of 
the  27th  of  April,  amounted  to  payment 
or  giving  time  to  the  principal  debtor. 
There  was  no  contract  whatever  to  give 
time  to  McHenry^  if  I  am  to  treat  him 
as  the  principal  debtor.  They  were  just 
as  much  at  liberty  on  the  2dth  of  April 
to  sue  him  at  law  as  if  the  statement  of 
account  of  the  27th  of  April  had  not 
been  made.  It  was,  in  my  opinicm,  a 
mere  statement  of  account ;  tiiere  wa» 
no  time  given  and  certainly  no  paymetit. 
2  1 


the  case  of  Pring  v.  CHarhtcm  (1  B.  &  C. 
UX  where  Lord  Tenttrdent  in  giving 
jodgmeot,  says :  ''If  time  be  given  to  the 
acceptor  the  other  parties  to  the  bill  are 
diacbarged ;  but  in  no  case  has  it  been 
said  that  taking  a  collateral  security 
from  the  acceptor  shall  have  that  effect. 
Here  the  second  bill  was  nothing  more 
than  a  collateral  security."  The  second 
bill  had  been  given  by  the  surety  with- 
out the  knowledge  of  the  principal. 

In  WyheY.Rogert{l  D.  M.&G.  408) 
Lord  ^.  Leonards  laid  it  down  that 
taking  a  new  promissory  note  from  the 
pdndpal  does  not  discharge  the  surety, 
if  the  remedies  against  the  surety  are 
preaerved.  In  Tvoopenny  v.  Toung  (3  B. 
&  C.  206)  it  is  also  decided  that  the 
creditor  taking  fix)m  the  principal  addi« 
tioDal  security  could  not  amount  to  a 
discharge.  Therefore  if  any  additional 
•ccttrity  was  given  by  McHenry  on  the 
27th  of  April,  1866,  it  is,  upon  the  au- 
tbodties,  perfectly  dear  that  taking  that 
additional  security,  unaccompanied  as  it 
was  by  any  binding  contract  to  suspend 
the  right  of  action  against  McHenry^ 
coold  not  have  the  effect  of  discharging 
theaorety. 

I  also  entirely  concur  with  the  opinion 
of  many  learned  Judges — indeed,  I  may 
aay,  almost  every  Judge  who  has  ex- 
pressed an  opinion  on  this  subject — that 
this  doctrine,  of  discharging  the  surety 
by  giving  time  to  the  principal,  is  not 
a  doctrine  founded  upon  high  principle. 
It  is  a  doctrine  which,  as  I  have  had 
an  opportunity  of  learning  from  other 
Jodges,  is  not  generally  acquiesced  in. 
It  has,  in  many  of  the  judgments  I 
hare  referred  to,  been  lamented  by  the 
Judges  that  it  had  become  a  rule ;  but 
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L,  c.  ^^^  principal,  and  known  at  the  time  to  be  such,  which  is  quite 

ig7i  suflScient  to  bring  in  the  doctrine  as  to  giving  time :  Oakeley  v. 

Oritotal  P^^^^  (!)•    Even  at  common  law  the  Courts  will  look  to  the 

FiuANciAL  real  relation  between  the  parties :  Emn  v.  Lancaster  (2).    It  is 

COKPORATION  .  1  ,  .1,  1 

V.  clear  that  the  transaction,  though  nominally  a  giving  time  to  the 
GuRNEY^&Ck).  surety,  was  in  effect  a  giving  time  to  the  principal,  and  by  so  doing 
the  rights  against  the'  surety  have  been  lost ;  Davies  v.  Stain- 
lank  (3)  ;  Pooley  v.  Earradine  (4)  ;  Bailey  v.  Edwards  (5).  More- 
over, we  contend  that,  according  to  the  arrangement  of  the  27th  of 
April,  these  bills  must  be  taken  to  have  been  discharged. 

Mr.  Cde,  Q.C.,  and  Mr.  Ferrers,  for  Overend,  Ourney,  &  Co. : — 

We  must  look  to  the  original  loan  and  consider  what  were  the 
relations  of  the  parties  at  that  time ;  and  it  is  clear  that  the  Plain- 
tiffs were  treated  as  principals.  The  only  notice  which  can  bind 
them  is  the  notice  they  had  when  they  discounted  the  bills.  The 
parties  cannot,  after  getting  the  money,  turn  round  and  declare 
that  the  relation  between  them  was  different :  Harrison  v.  Cour- 
iauld  (6) ;  Manley  v.  Boycot  (7).  Precisely  the  same  point  arose  in 
Ex  parte  Oraham  (8)  and  in  Strong  v.  Foster  (9).  Pooley  v.  Jlar- 
radine  merely  followed  former  cases,  and  the  dicta  in  Bailey  v. 
Edwards  were  extrajudicial.  Giving  time  to  the  surety  is  very 
different  from  giving  time  to  the  principal,  and  to  hold  that  it 
amounts  to  the  same  thing  would  be  an  extension  of  the  rule, 
which  the  Court  would  certainly  not  desire.  The  agreement  to 
give  time  must  be  clearly  proved :  Eulme  v.  Coles  (10) ;  Wyke  v. 
Rogers  (11);    Ex  parte  Harvey  (12).     The  Plaintiffs  have   no 


On  these  grounds,  therefore,  I  am  of  (1)  4  CI.  &  F.  207;  10  Bli.  548. 

opinion  that  the  Plaintiff's  case  has  (2)  12  T.  K.  867. 

wholly  failed,  and  that  they  are  bound  (3)  6  D.  »M.  &  G.  679. 

to  pay  the  bills.  There  must,  therefore,  (4)  7  E.  &  B.  431. 

on  the  undertaking  given  on  the  8th  of         (5)  4  B.  &  S.  761. 

April,  1868,  be  a  reference  to  ascertain         (6)  3  B.  &  Ad.  36. 

what  is  due  for  principal  and  interest  (7)  2  E.  &  B.  46. 

on  the  bills,  and  there  must  be  an  order         (8)  5  D.  M.  &  Gr.  356. 

for  the  Plaintiffs  to  pay  the  amount  of         (9)  17  C.  B.  201. 

the  bills  under  their  undertaking;  and  (10)  2  Sim.  12. 

of  course  they  must  pay  the  costs  of  (11)  1  D.  M.  &  G.  408. 

the  suit.  (12)  4  Ibid.  881. 


Digitized  by  VjOOQ IC 


VOL  Vn.]  CHANCEBT  APPEALS.  149 

eqiuty ;  if  they  have  any  case,  it  is  for  the  jury  to  consider  in  the       L.  G. 
action  at  law.    It  would  be  a  great  hardship  on  bill  discounters  if        1871 
they  were  obliged  to  keep  in  mind  all  the  equities  of  the  parties    obortal 
to  the  bills,  and  could  not  deal  as  they  choose  with  the  bills  they  (^^^j^jj 
hold.    Moreover,  no  time  was  given  to  MoHenry.    What  was  to    ^    v- 
prevent  the  holders  from  suing  him  on  his  guarantee?     If Gubnet,&Co. 
MeHenry  had  indorsed  the  bills  it  would  be  different,  but  he  is  a 
mere  stranger  to  the  bills,  and  no  agreement  with  him  can  affect 
the  acceptors.    In  fact,  neither  MoHenry  nor  the  Plaintiffs  are 
principals ;  the  Eailway  Company  are  the  principals. 

Sir  BoundeU  Palmer^  in  reply. 


Deo.  15.    LoBD  Hatherley,  L.O. : — 

In  this  case  the  Plaintiffs  seek  to  be  relieved  from  their  liability 
on  four  bills  of  exchange  amounting  together  to  £10,000,  upon 
two  grounds :  first,  that  McMenry^  to  whom  they  gave  the  bills, 
and  who  procured  them  to  be  discounted  by  Overend,  Chimey,  & 
Co.,  afterwards  settled  an  account  with  Overefod^  Oumey  dk  Co.j  by 
which  account  Overend,  Chimey,  <&  Co.  discharged  and  released 
ererybody  concerned  from  all  liability  upon  the  bills.  Secondly, 
that  even  if  that  were  not  so,  yet  the  Plaintiffs  ought  to  be  relieved 
upon  the  principle  that  time  wfis  given  to  MoHenry,  he  being,  to 
the  knowledge  of  Overend,  Chimey,  d:  Co.,  at  the  time  when  the 
arrangement  was  come  to,  primarily  liable,  and  the  Plaintiffs 
being  liable  only  in  the  nature  of  his  sureties. 

Now,  as  regards  the  first  ground,  it  appears  to  me  clear  that 
the  bills  were  not  paid  or  intended  to  be  paid  by  the  arrangement 
which  was  come  to  on  the  27th  of  April,  1866.  • 

As  regards  the  circumstances  connected  with  the  bills,  there 
seems  to  be,  I  think,  no  dispute  of  fact.  [His  Lordship  then  stated  the 
facts  of  the  case,  and  said  that  the  agreement  of  the  27th  of  April 
between  Overend,  Chimey,  &  Co.  and  MeHenry,  was,  that  during 
the  currency  of  the  bills  drawn  by  lAUo  they  would  hold  over  the 
bills  accepted  by  the  Plaintiffs  which  were  then  payable,  and  on 
which  the  guarantee  of  MeHenry  had  accrued.] 

Now,  the  real  question  is,  whether  this  case  falls  within  the 
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L.  C       andiQiities  by  which  it  has  been  long  settled  that,  if  time  is  given  to 
1871        the  principal,  the  surety  is  discharged.    It  was  soggested,  and  the 
OBmTAL    learned  Vioe-Chancellor  seems  to  have  given  some  weight  to  the 
CoSoBATTOK  suggestion,  that  the  basis  on  which  this  principle  rests  has  never  been 
«.         fully  understood,  and  that  it  would  have  been  better  had  the  Court 
GcBNKT,&Co.  dh  initio  decided,  not  that  the  surety  should  be  absolutely  released, 
""^       but  that  ho  should  be  put  to  prove  his  injury,  and  be  allowed 
damages  for  any  injury  he  might  have  sustained,  and  that,  there- 
fore, the  authorities  which  have  proceeded  upon  this  principle  are 
in  no  way  to  be  extended. 

I  do  not  feel  myself  at  liberty  to  comment  upon  the  propriety 
or  impropriety  of  a  principle  which,  more  than  half  a  century  ago, 
was  stated  by  Lord  Eldon  in  SamueU  v.  Howarih  (1)  to  have  been 
long  established,  and  which  has  been  continually  acted  upon  since 
that  time,  and  is  as  well  settled  and  established  as  any  other 
{niaciple  of  the  Courts  of  Equity.     I  think  that  sometimes  the 
cases  are  a  little  open  to  this  observation,  that  they  do  not  all  of 
them,  especially  the  later  cases,  clearly  and  distinctly  shew  in 
what  way  the  principle  was  established  and  brought  to  bear.  But, 
undoubtedly,  if  we  look  to  the  earlier  cases,  amongst  which  I 
might  cite  especially  Oakeley  v.  PasheUer  (2),  the  principle  is  laid 
down  very  clearly  that  if  you  agree  with  the  principal  to  give  him 
time,  it  is  contrary  to  that  agreement  that  you  should  sue  the 
surety,  because  if  you  sue  the  surety  you  immediately  turn  him 
upon  the  principal,  and  therefore  your  act  breaks  the  agreement 
into  which  you   have  entered  with  the   principal.      It  is  not 
simply  neglecting  to  sue  the  principal  which  would  have  any 
effect  upon  the  surety,  but  there  must  be  a  positive  agreement 
with  the  principal  that  the  creditor  will  postpone  the  suing  of  him 
to  a  subsequent  period. 

To  shew  that  this  is  the  principle,  we  have  only  to  refer  to 
another  class  of  cases,  which,  down  to  one  very  late  case,  clearly 
and  distinctly  established  that  it  is  competent  to  the  creditors  to 
reserve  all  their  rights  against  the  surety,  in  which  case  the  surety 
is  not  discharged ;  and  for  this  reason,  that  the  contract  made 
with  the  principal  is  then  preserved,  because  the  creditors  have 
engaged  with  the  principal  not  to  sue  him  for  a  given  time,  but 
(1)  3  Mer.  272.  (2)  10  Bli.  548 
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subject  to  the  proviso  that  the  creditors  shall  be  at  liberty  to  sue       L.  0. 
the  surety,  and  so  turn  the  surety  upon  the  principal  without  any       1871 
breach  of  the  engagement  with  the  principal.     I  say  that  this    Obibntal 
doctrine  has  been  always  recognised  down  to  a  late  period,  because  o^SJ^ojjf 
Lord  Truro  threw  some  doubts  upon  it  in  the  case  of  Owen  v.    ^    ^' 
Homan  (1).     But  Lord  Oranmrth,  in  giving  judgment  in  that  GubneTjACo. 
case  on  appeal  to  the  House  of  Lords  (2),  said  there  could  be  no 
doubt  about  the  case  before  the  House,  and  that  he  did  not  think 
he  should  have  entered  into  any  discussion  of  the  case  had  it  not 
been  for  the  doubt  thrown  by  Lord  Truro  upon  the  principle 
that  you  might  retain  the  surety,  if  that  formed  part  of  the  ori- 
ginal contract  as  to  not  suing  the  principal ;  and  Lord  Cranworth 
said  that  he  thought  it  right  to  protest  against  the  doubt,  because 
he  thought  the  doctrine  was  perfectly  clear  and  established. 

Now,  that  being  so,  what  was  the  condition  of  these  parties  ? 
As  I  have  said,  it  is  plain  that,  as  between  MoHenry  and  the 
Plaintiffs  themselves,  the  Plaintiffs  were  secondarily  liable,  and 
McBenry  was  primarily  liable ;  the  Plaintiffs  were  only  liable  as 
sureties. 

The  learned  Vice-Chancellor  entered  at  some  length  into  the 
•question  whether  these  were  accommodation  bills,  but  really  I  can- 
not quite  follow  the  argument  on  that  point,  and  I  do  not  think 
it  worth  while  to  inquire  whether  bills  are  accommodation  bills 
or  not,  where  some  commission  is  paid  for  the  lending  of  the 
name.  The  substance  of  the  case  is,  whether  the  relation  of 
principal  and  surety  subsisted,  and  I  think,  upon  the  whole,  that 
it  clearly  did  subsist. 

The  second  point  raised  by  the  Defendants  was,  that  in  effect 
this  contract,  which  was  entered  into  with  McHenry  was  not  a  con- 
tract to  give  time  to  him,  but  was,  in  substance,  a  contract  to  give 
time  to  the  surety;  and  that  therefore  this  case  did  not  come 
within  the  rule.  But  MeHenry  was  at  that  time  liable  upon 
the  bills ;  he  had  given  a  guarantee  to  pay  them  at  maturity,  and 
Overend,  Oumey,  &  Co.  had  learned  that  the  Plaintiffs  were,  as 
between  themselves  and  MeHenry^  in  fact  the  sureties.  By  agree- 
ing, therefore,  to  hold  over  the  bills  they  must  have  meant  that 
they  would  not,  during  the  currency  of  LUlo's  bills,  jUace  McHenry 
(1)  3  Mac.  &  G.  378 ;  15  Jur.  339.  (2)  4  H.  L.  C.  997 ;  17  Jur.  861. 
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L.  C.  in  a  position  in  which  he  could  be  sued.    If  they  recovered  or  re- 

1871  ceived  the  money  and  handed  them  the  bills,  they  would  obvioasly 

Obieh-al  br^k  their  contract  with  McHenry.    If  the  creditor  agrees  with 

Financial  ^jj^  principal  that  he  will  not  sue  the  sureties,  the  case  is  stronger 

f.  than  the  usual  case  of  an  agreement  to  give  time  to  the  principal, 

OvBREND 

GuBNET,&6o.  which  only  involves  by  implication  an  engagement  not  to  sue  the 
surety.  The  position  of  the  surety  is  changed,  because  it  is  one 
thing  to  lie  by  and  wait  before  suing  the  principal,  during  which 
time  the  surety  has  a  right  to  come  in,  discharge  the  debt,  and 
immediately  sue  the  principal,  and  another  thing  to  engage  posi- 
tively with  the  principal  that  time  shall  be  given  to  the  surety, 
and  so  tie  up  your  own  hands  from  doing  that  which  would  throw 
the  surety  upon  the  principal.  In  fact  the  creditors  had  bound 
themselves  not  to  receive  payment  from  the  sureties,  because  if 
they  did  receive  payment  they  must  give  up  the  bills  to  the  Plain- 
tiffs, who  were  the  sureties,  and  so  allow  them  to  proceed  against 
McHenry,  which  would  be  contrary  to  the  whole  arrangement 
between  them. 

There  remains  one  point  upon  which  Mr.  Cole  pressed  me  very 
strongly.    He  argued  that  Overend,  Chirney,  &  Co.,  at  the  time 
when  they  took  the  bills,  knew  nothing  of  this,  but  believed  the 
Plaintiffs  to  be  the  principals  in  every  sense  of  the  word  as  between 
themselves  and  McHenry,  and  as  between  them  and  Overend,  Our- 
ney,  &  Co. ;  and  he  argued  that  their  position  could  not  be  altered 
by  their  being  afterwards  informed  of  the  existence  of  a  different 
arrangement,  and  he  cited  an  authority:  Ex  parte  Orahatn  (1). 
Now  in  that  case  the  Lords  Justices  asked  if  there  w£is  any  authority 
to  shew  that  knowledge  acquired  subsequently  to  the  engagement 
would  fix  upon  the  creditors  the  obligation  of  seeing  to  the  interests 
of  the  surety ;  and  counsel  citing  none,  it  seems  to  have  been  held 
that  in  that  case  the  discharge  did  not  take  place.    But  Oakelerf 
V.  PasheUer  (2)  is  a  precise  and  direct  authority  upon  the  point, 
and  being  in  the  House  of  Lords  is,  of  course,  above  that  of  this 
Court  or  that  of  the  Lords  Justices.     [His  Lordship  then  stated 
the  facts  of  that  case,  and  that  there  had  been  in  that  case  a 
change  of  the  positions  of  the  principal  and  the  surety,  and  that  Sir 
C.  Oakdey  was  held  to  have  had  notice  of  the  change  and  to  have 
(1)  5  D.  M.  &  G.  356.  (2)  10  BU.  548 ;  4  CI.  &  F.  207. 
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discharged  the  executors  of  the  deceased  partner,  who  originally       L.  C. 

gaye  this  bond  to  the  creditors,  and  who  had  originally  been  the        isri 

principal  debtor,  by  entering  into  an  engagement  by  which  he     qr^tal 

gaye,  on  two  or  three  occasions,  time  to  the  remaining  partners  of   Financial 
°    ,     _        ,  ..«.-.  Corporation 

the  bank,  who  were  originally  sureties.]  v. 

That  is  a  case  distinctly  and  plainly  in  point ;  and  I  apprehend  gubn^?&Co. 
that  the  hardship  involved  in  the  principle  is  not  so  great  as  — 
Mr.  Cole  represents.  There  is  really  no  hardship  in  the  case,  and 
that  is  one  reason  why  I  proceeded  at  some  little  length  to  shew 
that  the  doctrine  was  not  at  all  infringed  upon  by  the  right  of  the 
creditor  to  reserve  his  remedies  against  the  surety.  The  Defen- 
dants here  could  have  freed  themselves  from  all  difSculty  whatever 
by  reserving  their  rights  against  the  Plaintiffs,  and  if  that  had 
been  done,  the  case  would  have  fallen  within  the  principle  of  Owen 
V.  Roman  (1),  and  would  have  been  free  from  all  diflSculty. 

I  confess,  therefore,  that  it  appears  to  me  that  this  is  a  case 
plainly  within  the  line  of  authorities,  and  that  I  am  not  advancing 
a  single  step  beyond  the  clear  principle  which  those  authorities 
have  established.  I  am  obliged  to  reverse  the  decision  to  which 
theVice-Chancellor  came;  and  I  must  make  a  declaration  accord- 
ing to  the.  prayer  in  the  billj  and  the  Defendants  must  pay  the 
costs  of  the  suit,  except,  of  course,  of  the  appeal. 

Solicitors  for  the  Plaintiffs :  Messrs.  Farmer  &  Bcbins. 
SoUcitors  for  the  Defendants :  Messrs.  Markby  &  Tarry. 

(1)  4  H.  L.  C.  997. 
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L.C.  HARDING  V.  METEOPOLITAN  RAILWAY  COMPANY. 

1^  [1870    H.    67.] 

Jan,  II,  15. 

—  Railway  Company — Compulsory  Sale — Agreement — Specific  Performance — 

Assignment  qf  Lease — Covenants, 

A  railway  company,  after  notice  to  treat  for  land  has  been  given  to  the 
landowner,  and  the  price  of  the  land  has  been  fixed  by  arbitrators  under 
the  Lands  Clatises  Consolidation  Act,  is  in  the  same  position  with  regard  to 
the  landowner  as  an  ordinary  purchaser,  and  will  be  compelled  by  a  Court  of 
Equity  to  complete  the  purchase. 

A  railway  company  which,  after  giving  notice  to  treat,  has  paid  the 
purchase-money  for  leaseholds,  and  has,  with  the  consent  of  the  lessee,  been 
admitted  into  possession,  will,  at  the  suit  of  the  lessee  within  a  reasonable 
time,  be  compelled  to  accept  an  assignment  containing  the  usual  covenants. 

Decree  of  the  Master  of  the  Rolls  reversed, 

JF.  G.  HABDING  and  J.  Madden,  the  PlaintiflBs  in  this  case, 
were  upholsterers  canying  on  business  in  certain  shops  and  ware- 
houses in  Fore  Street.  In  November,  1865,  they  received  iix>m 
the  Metropolitan  Baihoay  Company  notice,  under  their  special  Acts 
and  under  the  Lands  Clauses  Consolidation  Act,  that  the  company 
would  require  the  shops  and  warehouses  occupied  by  the  Plain- 
tiffs. Nothing  further  was  done  in  the  matter  until  October,1867, 
when,  after  some  correspondence  as  to  the  amount  of  compensa- 
tion, the  Plaintiffs  served  the  company  with  notice  to  have  the 
amount  of  compensation  settled  by  arbitration.  The  shops  and 
warehouses  were  leaseholds,  and  one  part  was  held  by  the  Plain- 
tiffs at  a  rent  of  £600  under  a  lease  from  one  Zuccani  dated  the 
Slst  of  July,  1867,  and  made  in  pursuance  of  an  agreement  dated 
the  1st  of  September,  1865.  The  arbitration  proceeded,  and  an 
umpire  was  appointed.  The  arbitrators  and  umpire  fixed  at 
£3644  the  compensation  to  be  paid  to  the  Plaintiffs  for  com- 
pulsory sale,  goodwill,  and  loss  by  exercise  of  the  powers  of  the 
company. 

The  company  did  not  pay  this  sum,  and  on  the  4th  of  February, 
1869,  the  Plaintifis  commenced  an  action  to  recover  it  To  this 
action  the  company  pleaded  that  the  money  was  to  be  paid  when 
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the  Plaintifis  had  assigned,  but  the  Flaintifis  had  not  executed       L.  C. 

any  conveyance  or  assignment.  1872 

Some  correspondence  took  place  between  the  solicitors,  and  the  Habdino 

company  agreed  to  pay.    Ultimately  the  solicitors  of  the  com-  motuo- 

pany  wrote  to  the  solicitors  of  the  Plamtiffs  a  letter  dated  the  29th  „  tolitan 

-  cT           ,                                                                                                          Bailway  Co. 
of  September,  1869,  as  follows : —  

**Dear  Sirs, — ^The  cheque  for  the  principal,  interest,  and  costs  in 
this  matter  will  be  ready  on  Friday  next. 

"  On  consideration,  we  think  the  proper  course  willbe  for  us  to 
meet  you  on  the  premises,  and  receive  the  deeds  and  keys  in 
exchange  for  the  cheque,  and  we  will  be  there  at  10.30  on  Friday 
for  that  purpose." 

The  solicitors  accordingly  did  attend  on  the  1st  of  October, 
1869,  and  paid  the  Plaintiffs  £4328 ;  the  keys  and  leases  were 
at  the  same  time  formally  delivered  up  by  the  Plaintiffs  to  the 
company.  It  appeared,  however,  that  the  Plaintiffs  were  allowed 
by  the  company  to  remain  in  possession  for  a  short  time  longer, 
and  one  of  the  Plaintiffs  afterwards  occupied  a  part  of  the  property 
as  tenant  to  the  company. 

In  March,  1870,  the  Plaintiffs  filed  their  bill  in  thi^  suit  against 
the  company,  stating  as  above  stated,  and  that  Zuecani  had  applied 
for  the  rent  and  threatened  to  sue  the  Plaintiffs,  and  praying  that 
the  company  might  be  decreed  specifically  to  perform  their  agree- 
ment to  purchase  and  take  the  premises,  and  to  accept  an  assign- 
ment of  the  same,  and  to  indemnify  the  Plaintiffs  against  the  rent 
and  the  covenants  in  the  lease. 

The  company  refused  to  execute  any  assignment,  and  averred 
that  the  lease  was  a  contrivance  between  the  Plaintife  and 
Zuecani;  that  the  Plaintiffs  had  been  the  owners  of  the  property, 
and  were  indebted  to  Zuecani^  and  had  conveyed  the  property  to 
him  knowing  that  it  would  be  wanted  by  the  company ;  that  the 
property  was  not  worth  more  than  £400  a  year ;  and  that  the 
Plaintiffs  wished  to  have  the  assignment  in  order  thereby  to  com- 
pel the  company  to  acknowledge  the  rent  of  £600,  and  so  to  compel 
them  to  purchase  the  interest  of  Zuecani  at  a  valuation  founded  on 
rent. 

This  was  entirely  denied  by  the  Plaintiffs. 
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The  Master  of  the  Bolls  dismissed  the  bill  without  costs  (1). 
The  Plaintiffs  appealed. 

Sir  B.  BaggaUayy  Q.C.,  Mr.  lAtOey  Q.C.,  and  Mr.  Miliar,  for  the 
Appellants; — 

The  proceedings  which  have  taken  place  constitute  a  complete 

contract  between  the  parties,  which  contract  the  Court  will  enforce. 

Part  of  the  contract  is,  that  the  company,  as  purchasers,  shall  take 

an  assignment ;  and  in  an  assignment  of  leaseholds  the  assignee 

must  covenant  to  indemnify  the  assignor.     Why  are  we  to  remain 

liable  to  actions  for  rent  or  breach  of  covenant  ?    It  may  be  true 

that  we  should  have  a  remedy  in  equity  against  the  company,  but 

we  ought  not  to  be  driven  to  make  out  our  case  in  equity.     More- 

(l)  1871.  Mar.  14.  LordRomillt, 
M.R.,  after  stating  the  facts  down  to 
the  delivery  of  posseasion  to  the  com- 


pany, continued : — 

There  the  matter  ends.  Then,  cu- 
riously enough,  two  years  afterwards 
they  suddenly  came  to  the  Court  and 
asked  to  have  the  agreement  specifically 
performed.  The  Defendants  say,  and 
I  confess  with  some  reason,  "  Where  is 
the  agreement?  We  will  perform  the 
agreement  if  you  shew  us  what  it  is 
and  where  it  is."  But  confessedly 
there  is  no  agreement  at  all.  There  is 
a  compulsory  taking  of  the  land  which 
is  paid  for  and  possession  is  given,  and 
that  is  all.  But  the  Plaintiffs  say  "  We 
are  entitled  to  compel  them  to  take  an 
assignment,  because  an  assignment  will 
contain  an  indemnity  to  us  against  the 
rent  aud  covenants."  But  I  am  dis- 
posed to  think  they  are  equally  in- 
demnified against  the  rent  and  covenants 
without  any  such  assignment  The 
railway  company  are  liable  for  all  the 
rent  and  for  the  covenants,  and  any 
action  brought  against  them  might  be 
sustained ;  and  if  I  read  rightly  the  case 
of  Close  V.  Wilberforce  (1  Beav.  112) 
they  would  be  liable  to  the  landlord  for 
all  the  rents,  and  for  the  performance  of 
all  the  covenants.  If  that  is  so,  what  can 


I  do  more  than  put  them  in  the  same 
situation?  If  the  Plaintiffs  were  com- 
pelled  to  pay  anything,  then,  no  doubt, 
they  might  come  here  for  some  in- 
demnity. But  I  cannot  make  out  that 
they  have  really  ever  been  called  upon^ 
or  are  ever  likely  to  be  called  upon, 
for  anything.  The  case  is  brought 
before  me  in  a  strange  way,  and  it 
strikes  me  that  there  is  something  kept 
back  on  both  sides  of  which  I  know 
nothing.  How  can  I  order  an  agree- 
ment to  be  specifically  performed  when 
I  know  nothing  about  the  agreement 
but  that  there  was  a  compulsory  taking 
by  the  company  of  the  houses  which 
they  have  taken,  and  an  undertaking 
to  pay  the  purchase-money  which  they 
have  paid?  How  can  I  inflict  upon 
them  some  conveyance  that  they  do 
not  want,  unless  it  is  necessary  for 
the  protection  of  the  Plaintiflfe?  But 
the  interests  of  the  Plaintiffs  do  not 
appear  to  me  to  be  in  peril,  and  I  do 
not  think  that  there  is,  in  point  of 
fact,  any  chance  that  they  will  ever  bo 
so.  In  that  state  of  the  case,  and  really 
feeling  that  there  is  something  which 
both  parties  have  thought  fit  not  to 
bring  before  me,  I  have  determined  to 
dismiss  the  bill  without  costs. 
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over,  the  company  actually  pleaded  as  a  defence  to  our  action        l.  C. 
that  we  had  not  conveyed.  1872 


Mr.  SotUhffcUe,  Q.C.,  and  Mr.  Bovill,  for  the  company : — 


Harding 

V. 

The  whole  transaction  was  at  an  end  when  they  handed  us  the     pulitak 

Railway  Co. 


keys  and  the  lease;  that  was  the  arrangement  between  us,  and 
there  it  ought  to  remain.  Those  were  our  terms^  on  them  we  paid 
the  money,  and  nothing  more  was  done  for  nearly  six  months,  when 
the  vendors  seemed  to  have  changed  their  minds.  Our  reason  for  not 
accepting  an  assignment  is,  that  we  say  that  the  lease  is  fictitious, 
and  that  we  shall  dispute  it  against  the  owner  of  the  reversion ; 
but  we  shall  be  estopped  if  we  acknowledge  the  lease  by  taking 
this  assignment.  We  do  not  want  the  legal  estate ;  we  only  want 
possession,  and  that  we  have.  There  was  no  contract  between  us 
and  the  landowner  making  us  purchasers  in  the  ordinary  sense 
of  the  term :  Eaynes  v.  Haynes  (1) ;  Adams  v.  BladcwaU  Bailway 
Company  (2).  Every  step  was  compulsory.  Moreover  we  are  now 
liable  in  equity,  and  should  be  compelled  to  indemnify  them.  They 
cannot  want  this  assignment  merely  for  the  purpose  of  indemnity, 
and  must  have  some  other  object :  Close  v.  WHberforce  (3). 

Mr.  LitUe,  in  reply. 


Jan.  15.  Lord  Hatherlev,  L.C.,  after  stating  the  facts  of  the 
case,  continued : — 

In  that  state  of  things,  the  dry  questions  of  law  are,  first,  whether 
a  person  agreeing  to  take  a  leasehold  interest  is  or  is  not  bound  to 
accept  an  assignment  of  that  interest,  in  which  assignment  he 
covenants  to  indemnify  his  assignor ;  and,  secondly,  if  that  is  so, 
whether  the  ordinary  relation  of  vendor  and  purchaser  is  or  is  not 
constituted  by  what  has  taken  place  between  these  parties,  so  that 
there  is  an  agreement  which  can  be  enforced  by^ihis  Court  I 
need  not  go  into  the  authorities  which  have  long  established  the 
rule  that  the  purchaser  of  a  leasehold  interest  is  bound  to  in- 
demnify the  vendor  against  the  rent  and  covenants  contained  in 

(1)  1  Dr.  &  Sm.  426 ;  7  Jur.  (N.S.)  595.  (2)  2  Mac.  &  G.  118. 

(3)  1  Beav.  112. 


Digitized  by  VjOOQIC 


158  CHANCERY  APPEALS.  [L.  B. 

L.  C.       the  lease.    That  was  not  dispnted,  bat  it  was  contended  here,  and, 

1872       as  I  understand  it,  before  the  Master  of  the  Eolls,  although  he 

Habdino     ^oes  not  seem  to  have  entirely  founded  his  judgment  upon  it,  that 

MinTio-      *^®  ^^  ^^*  *^®  ^^®  ^^  *  vendor  and  purchaser  where  there  is 

poLiTAN     an  agreement  between  them  of  which  the  Court  can  decree  specific 

— •        performance.    Now  that  contention  was  meflFectually  raised,  and 

has  been  distinctly  overruled  by  several  authorities,  as  far  as  the 

authorities  went,  liefore  the  decision  in  Haynes  v.  Haynes  (1). 

There  was,  indeed,  a  notion  prevalent  at  one  time  that  a  company, 
by  giving  notice  to  treat,  committed  themselves  in  such  a  manner 
that  a  Court  of  Equity  would  hold  that  to  be  an  agreement  upon 
their  part  firom  which  they  could  not  recede,  and  which  could  be 
enforced  by  the  Court  before  the  transaction  had  gone  any  further. 
*  That  notion  was,  however,  found  to  be  erroneous ;  and  it  was  decided 
by  Lord  Cottenham  in  Adams  v  BlachwaU  Railway  Company  (2)  that 
the  giving  notice  would  only  authorize  the  person  who  received  it 
to  insist  that  the  course  pointed  out  by  the  Act  should  be  taken,  and 
that  a  mandamus  would  issue  compelling  the  company  to  summon 
a  jury  or  proceed  to  arbitration  for  ascertainment  of  the  price. 
But  the  case  is  different  when  the  price  is  ascertained,  for  you 
have  then  all  the  elements  of  a  complete  agreement,  and,  in  truth, 
it  becomes  a  bargain  made  under  legislative  enactment  between 
the  railway  company  and  those  over  whom  they  were  authorized  to 
exercise  their  power. 

In  Mason  v.  Stokes  Bay  Company  (3),  which  I  refer  to  because 
it  was  decided  on  the  authority  of  other  cases,  I  held  that  when  once 
the  price  was  ascertained,  Adams  v.  Blackwall  Railway  Company 
would  not  apply ;  that  the  parties  were  then  in  the  same  position 
as  if  they  were  under  an  ordinary  agreement;  and  that  a  Court 
of  Law  could  not  then,  by  mandamus  or  otherwise,  enforce  per- 
formance, inasmuch  as  it  has  not  the  machinery  required  for  the 
purpose  of  determining  what  title  has  been  shewn,  or  for  settling 
the  form  of  the  conveyance. 

The  same  was  held  by  the'present  Master  of  the  Bolls  in  Regents 
Canal  Company  v.  Ware  (4). 

(1)  1  Dr.  &  Sm.  426 ;  7  Jur.  (N.S.)  (3)  32  L.  J.  (Ch.)  110 ;  11  W.  R.  80. 
595.  (4)  23  Beav.  575. 

(2)  2  Mac.  &G.  118. 
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As  to  the  abstract  principle,  I  have  no  doubt  that  a  company        L.  o. 
parehasing  a  leasehold  interest  as  this  company  has  done,  is  bound        1872 
to  take  an  assignment  and  bound  to  enter  into  an  engagement  to     hasdino 
indemnify  the  vendor  against  the  covenants  of  his  lease.    It  would      b^^o- 
be  a  grievous  injustice  to  take  property  by  force  from  a  man  who     politan 

was  unwilling  to  dispose  of  it,  and  to  leave  him  subject  to  a  sub*       

stantial  rent  of  £600  a  year,  and  to  the  other  covenants  and  con- 
ditions of  his  lease. 

The  only  argument  against  applying  this  doctrine  here  is,  that 
the  lease  may  have  been  fictitiously  made  in  order  to  enhance  the 
value  of  the  reversion.  In  fact,  the  company  did  contend  that  the 
property  was  worth  only  £400  a  year,  and  that  if  the  company  took 
an  assignment  they  would  afterwards  be  estopped  from  disputing 
the  validity  of  the  lease.  If  such  fraud  was  proved,  no  doubt  this 
Court  would  give  ample  assistance ;  but  a  complete  answer  to  that 
argument  is,  that  all  these  things  were,  no  doubt,  brought  before 
the  arbitrators ;  and  if  it  is  true  that  the  rent  was  too  heavy,  that 
must  have  been  taken  into  account  in  assessing  the  compensation 
to  be  paid  to  the  lessee ;  and  the  company  may,  at  the  present 
moment,  have  in  their  pockets  the  difference  in  the  compensation 
which  may  have  been  deducted  because  of  the  heavy  rent. 

But,  in  fact,  there  is  no  evidence  of  this  before  me.  [His  Lord- 
ship then  commented  on  the  evidence  as  shewing  that  the  rent  was 
not  excessive,  and  that  there  was  no  secret  motive.]  I  should  feel 
more  reluctant  to  differ  from  so  experienced  a  Judge  as  the  Master 
of  the  Bolls  if  he  had  not  apparently  been  induced  to  decide  as 
he  did  by  an  error  which  ought  to  have  been  corrected  at  the 
time.  His  Lordship  thought  that  the  bill  had  not  been  filed  until 
two  years  had  elapsed,  which,  in  his  opinion,  shewed  that  the 
lessees  had  no  bond  fide  wish  to  obtain  an  indemnity.  If  the 
lessees  had  allowed  so  much  delay,  I  should  say  that  this  Court 
would  not  be  disposed  to  afford  them  any  assistance ;  but,  in  fact, 
they  applied  within  a  few  months  after  the  arrangement  as  to 
giving  up  possession  had  been  made. 

I  do  not  think  that  their  giving  up  the  keys  and  handing  over 
the  deeds  prevented  them  from  filing  their  bill  within  a  reasonable 
time  afterwards,  and  they  seem  to  me  not  to  have  done  anything 
which  would  preclude  them  from  claiming  their  rights. 
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L.  c.  The  decree  of  the  Master  of  the  Rolla  must  be  reversed,  and 

1872  a  declaration  made  that  the  company  are  bound  to  accept  an 

Hardiko  assignment  of  the  lease,  with  a  reference  to  Chambers  to  settle  the 

Motbo  assignment  with  all  proper  covenants  on  each  side  in  case  the 

poLiTAN  parties  differ.    The  Plaintiffs  to  have  all  the  costs  of  the  suit  except 

Railway  Co.  *,  ^,,  , 

—       those  of  the  appeal, 

Solicitors  for  the  Plaintiffs :  Messrs.  Taylor  <&  Jaquet. 
Solicitors  for  the  Defendants :  Messrs.  BurcheH. 
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III  re  ILAHSEILLES  EXTENSION  RAILWAY  COMPANY.       L.JJ. 
Ex  parte  CREDIT  FONCIER  AND  MOBILIER  OF  ^ 

ENGLAND.  /?er.l5. 

Company — Mimpplieaium  of  Funds  hf  Diredon — Borrowing  Powert — Bigging 
the  Market — XiAiet — Comnuon  Diredors  and  Sdliciior. 

Two  diroGtore  of  Company  A.  were  also  directora  of  Company  B^  and  both 
companies  employed  the  same  solicitor.  Company  A,  owed  money  to  thdr 
contractor,  which,  bowevefy  was  not  payable  immediately.  The  contractor 
had  bought  shares  in  the  company  and  was  pressed  by  the  stockbroken  for 
the  money.  Company  A.  agreed  to  adrance  him  £7000^  and  borrowed  the 
money  from  Company  B,  on  tho  secniity  of  a  mortgage.  The  loan  was 
negotiated  by  one  of  the  persons  who  was  a  director  of  both  companies,  and 
the  solicitor  who  acted  for  both  companies  prepared  the  mortgage.  Com" 
pany  A.  had  power  nnder  the  articles  to  borrow  money,  bat  were  not  antho- 
nzed  to  buy  up  their  own  shares.  Both  companies  aflerwards  were  wound 
up: — 

Udd  (reYersing  the  decision  of  Malms^  ^-C),  that  Company  B,  were  not 
affected  by  notice  of  any  illegality  in  the  purpose  to  whidi  the  money  bor- 
rowed was  to  bo  applied,  and  that  they  were  consequently  entitled  to  prove 
:^ainst  the  estate  of  Company  A.  under  the  winding-up^ 

1  HIS  was  an  appeal  £rom  a  decision  of  Vice-Chancellor  Malins 
made  in  the  Trinding-np  of  the  Marsefflea  Extension  BaSivay  and 
Land  Companyy  Limited. 

The  company  was  insUtnted  for  the  purpose  of  obtaining  a  con- 
cession  of  land  for  the  construction  of  a  railway  to  MardeQlee,  and 
for  acquiring  land  in  connection  with  that  object  The  memo- 
randum of  association  was  dated  the  29th  of  December,  1864. 

One  of  the  principal  promoters  of  the  company  was  Mr.  W* 
Bauies,  who  entered  into  a  contract  to  sell  the  company  certain 
lands  which  he  had  purchased  in  Franee,  and  a  concession  from  the 
French  Govemmenty  and  to  construct  their  railway.  By  a  subse- 
quent agreement  made  on  the  2l8tof  November,  1865,  the  money 
payable  by  the  company  was  fixed  at  £208,000,  of  which  £120,000 
were  to  be  paid  to  Jlfl  Talibol,  the  owner  of  the  lands,  and  £88,000 
to  JBofdes,  on  the  completion  of  the  purchase,  and  he  gave  up  all 
right  to  the  contract  for  the  railway.  Bowles  was  accordingly 
credited  with  £88,000  in  the  books  of  the  company. 

You  VIL  P  1 
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L.  JJ.  Previously  to  this  date  Bowles  purchased  shares  of  the  company 

1871       to  a  large  extent  on  the  Stock  Exchange^  for  which  he  was  unable 

j^       to  pay  on  the  day  of  settlement    Under  these  circumstances,  lie 

ExtSJmo*^  applied  to  the  company  for  an  advance  on  account  of  the  money 

Railway  Co.  due  to  him.     The  directors,  not  being  able  to  pay  the  money,  and 

CbIdi?     fearing  that  any  failure  on  the  part  of  Bowles  would  injure  the 

FoNciER  AND  compauy,  appUcd  to  the  CrSdit  Fonder  and  MdhUier  of  England  to 

ENGiJiND.    advance  them  £10,000. 

Two  of  the  directors  of  the  Marseilles  Railway  Company,  one  of 
whom  was  Mr.  Nevkon^  were  at  that  time  also  directors  of  the 
Cridii  Foncier,  and  Mr.  Heritage,  the  solicitor  of  the  Marseilles 
Bailway  Company,  also  acted  as  solicitor  for  the  Credit  Forusier. 
Mr.  Newbon  and  Mr.  Heritage  were  deputed  to  negotiate  the  loan, 
and  they  accordingly  attended  at  the  board  meeting  of  the  Credit 
Foncier  on  the  14th  of  November,  1865,  for  that  purpose. 

Mr.  Newbon  stated  in  his  examination  as  follows :  **  The  £7000 
mentioned  in  the  minutes  of  the  15th  of  November,  1865,  as  hav- 
ing been  lent  by  the  Credit  Foncier,  was  wanted  to  pay  Bowles 
under  his  contract.  We  were  advised  that  he  was  entitled  to 
receive  it.  I  made  the  proposal  to  the  Cridit  Foncier  for  tho 
£7000.  I  made  it  to  Mr.  Grant,  who  was  the  managing  director 
at  that  time.  It  was  brought  before  the  CrSdit  Foncier  board.  I 
was,  no  doubt,  present.  I  do  not  remember  who  was  present  ex- 
cept Mr.  Orant  and  myself.  I  told  Mr.  Grant,  in  his  private  room, 
what  the  money  was  wanted  for.  I  have  no  doubt  that  Mr.  Grant 
stated  to  the  board  what  the  money  was  wanted  for,  but  I  have  no 
recollection  of  hearing  him  do  so.  I  told  Mr.  Grant  that  Botdes 
had  entered  into  engagements  to  pay  money,  which  I  believed  he 
had  no  means  of  paying  unless  he  received  some  payments  ixova 
the  directors  of  the  company  under  his  contract  I  told  Mr.  Chant 
that  these  engagements  were  to  pay  stock-brokers  for  shares  in  the 
company  in  question,  which  he  (Bouoles)  had  bought.  The  com- 
pany was  anxious  to  preserve  its  reputation  on  the  Stock  Exchange, 
and  therefore  we  were  desirous  of  assisting  Bowles  to  meet  his 
engagements." 

The  directors  of  the  Cridit  Fonder  consented  to  advance  the 
money,  and  promissory  notes  were  thereupon  given  by  the  Mar^ 
seUles  Bailway  Company  for  £10,000,  and  the  repayment  of  the 
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loan  was  secured  by  a  mortgage  of  certain  lands  which  the  com-      L.  JJ. 
pany  had  contracted  to  purchase  at  Marseilles.     The  mortgage       1871 
was  prepared  by  Mr.  Heritage.    Of  the  money  so  advanced  £7000       j^ 
was  paid  to  Bowles,  or  to  the  brokers  to  whom  he  was  liable,  and  ^^^^ 
£3000  was  applied  in  meeting  some  bills  on  which  the  company  Bah^wat  Go. 
were  liable.  ^IS? 

In  August,  1866,  the  Marseilles  Extension  Railway  Company  yiqa  Fonoieb  ani> 
wound  up  voluntarily,  and  subsequently  the  Credit  Fonder  was    Englakd. 
also  wound  up  voluntarily. 

The  liquidators  of  the  Cridit  Fonder  claimed  to  prove  against 
the  estate  of  the  MarsdUes  Batlway  Company  for  the  amount  ad- 
vanced by  them,  the  mortgage  having  turned  out  to  be  valueless. 
The  claim  was  resisted  by  the  liquidators  of  the  MarseiUes  BaUway 
Company y  so  far  as  related  to  the  £7000  advanced  to  Bouies  on  the 
ground  that  the  money  was  borrowed  by  the  directors  for  a  purpose 
which  was  not  warranted  by  the  articles  of  association,  namely, 
the  purchase  of  shares  in  their  own  company,  and  that  the  direc- 
tors of  the  Credit  Fonder  had  notice  of  the  purpose  for  which  the 
money  was  to  be  applied.  The  principal  clauses  of  the  articles  of 
association  bearing  on  the  question  were  the  following : — 

Art.  23.  '^  The  directors  may  issue  debentures,  bonds,  or  obli- 
gations of  the  company,  at  any  time,  and  in  any  form  or  manner, 
and  for  any  amount  which  the  directors  may  from  time  to  time 
determine." 

Art  57.  "  The  directors  shall,  subject  to  the  powers  of  the 
general  meetings,  have  the  entire  management  of  the  company, 
and  they  shall  have  power  to  appoint  and  fix  the  duties  and  salaries 
of,  and  to  remove,  the  manager,  secretary,  and  all  clerks,  ofiScers, 
and  servants,  and  generally  to  do  all  acts,  matters,  and  things 
which  are  necessary  or  proper  for  carrying  on  the  business  of  the 
company." 

**  (a)  Without  limiting  the  general  authority  hereby  given  to  the 
directors,  they  shall  have  the  following  specific  powers :  viz.,  they 
may,  for  the  purposes  of  the  company,  make,  draw,  accept,  or  in- 
dorse any  promissory  note,  bill  of  exchange,  or  other  negotiable 
instrument,  and  may  borrow  on  behalf  of  the  company  from  any 
person  or  persons  any  sum  or  sums  of  money,  either  by  way  of 
mortgage  of  any  of  the  property  of  the  company,  or  on  bonds, 
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debentures,  or  by  receiving  moneys  on  deposit,  or  otherwise,  as  they 
may  see  fit." 

The  claim  was  brought  before  the  Vice-Chancellor  MalinSy  on  an 
adjourned  summons,  when  His  Honour  refused  the  claim,  and  the 
liquidator  of  the  Cridit  Fonder  appealed  from  his  decision  (1). 


(1)  1871.    Nov.  6. 

Sir  R.  Maliks,  V.C,  said  that  the 
question  to  be  settled  was,  whether  the 
money,  which  was  advanced  by  the 
Credit  Foncier,  was  parted  with  under 
such  circumstances  as  to  constitute  a 
debt  against  the  Marseilles  Railvxiy 
Company. 

With  respect  to  borrowing  money, 
different  principles  were  applicable  to 
public  companies  from  those  which  ap- 
plied to  individuals.  Shareholders  in 
a  company  had  certain  protections 
thrown  over  them,  and  it  did  not  follow 
that  any  sum  borrowed  by  the  directors 
constituted  a  debt  against  the  share- 
holders. It  must  be  borrowed  for  a 
purpose  within  the  powers  conferred 
upon  the  directors  by  their  deed  of  settle- 
ment. There  could  bo  no  doubt  that 
these  two  companies  were  intimately 
connected  with  each  other,  and  that 
the  Marseilles  Railway  Company  was 
an  emanation  from  the  CrMit  Fonder. 
Although  he  could  not,  of  course,  im- 
port the  evidence  of  one  case  into 
another,  yet  the  transactions  of  these 
companies  had  been  so  often  before  him 
that  it  was  well  known  that  the  object 
of  the  CrSdit  Fonder  and  Mobilier^ 
presided  over  by  Albert  Grant,  the 
great  speculator  of  the  age,  was  to  bring 
out  and  foster  other  companies,  and  that 
they  were  not  very  scrupulous  as  to  the 
means  to  which  they  resorted.  The 
evidence  in  this  case  appeared  to  him 
conclusive  that  this  company  had  fos- 
tered and  encouraged  the  formation  of 
the  Marseilles  Railway  Company,  Of 
the  eight  persons  who  signed  the 
memorandum  of  association,  four  were 


directors  of  the  CridU  Fonder,  Mr. 
Heritage  was  the  solicitor  of  both  com- 
panies, and  he  could  not  hesitate  in 
coming  to  the  conclusion  that  every 
part  of  the  transactions  of  the  Mar^ 
sHUes  Railway  Company  was  known 
to,  participated  in,  and  promoted  by  the 
Cridit  Fonder, 

Then  what  was  the  course  of  pro- 
ceeding ?  The  company  made  a  con- 
tract with  Mr.  Talibot  for  land  \n France 
for  £120,000,  which,  however,  they 
never  obtained,  as  the  land  was  taken 
by  an  incumbrancer,  and  then  afterwards 
they  professed  to  purchase  the  same 
land  of  Bowles  for  £208,000,  crediting 
him  with  an  advanced  price  of  £88,000. 
He  could  only  come  to  the  conclusion 
that  this  was  a  simply  colourable  trans- 
action, and  that  they  credited  him 
with  this  sum  merely  for  the  purpose 
of  enabling  the  directors  to  carry  out 
their  schemes  for  misleading  the  public 
The  CrMt  Fonder  were  also  at  that 
time  engaged  in  promoting  the  Im* 
perial  Land  Company  of  MarsexUea^ 
and  it  was  clear  from  the  evidence  of  the 
secretary  that  it  would  not  have  done 
for  the  Credit  Fancier  to  let  the  Mar* 
seiUes  Railway  Company  go  down,  be- 
cause in  that  case  they  could  not  have 
floated  the  Imperial  Land  Company^ 
Therefore,  Bowles  was  sent  into  the 
market  to  buy  shares  in  the  MaraeiUes 
Railway  Company,  through,  not  one, 
but  several  brokers,  and  in  so  doing  lost 
a  large  sum  of  money.  How  was  this 
money  to  be  provided?  The  Mar* 
sdlles  Railway  Company  had  none,  so 
they  sent  Mr.  Newhon,  who  was  a  di- 
rector  of  both  companies,    and  Mr. 
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Mr.  OlaBse,  Q.C.,  Mr.  Cotton,  Q.C.,  and  Mr.  Jackson,  for  the 
Appellants: — 

There  is  no  evidence  that  the  Marseittes  Comj>any  had  any  illegal 
intention  in  borroMring  the  money.  On  the  contrary,  it  is  clear 
that  the  directors  conceived  that  a  large  sum  of  money  was  really 
dae  to  Bowles,  although  it  might  not  have  been  payable  imme- 
diately. But  whatever  their  object  may  have  been,  there  is  nothing 
to  fix  the  Cr6dit  Fonder  with  any  notice  of  it.  The  Marseilles 
Company  had  clear  powers  to  borrow  money,  and  that  was  suflBcient 
for  the  security  of  the  lenders.  The  mere  fact  of  the  two  com- 
panies having  the  same  solicitor,  or  some  common  directors,  does 
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fferUage,  who  was  the  solicitor  for 
both  companies,  to  the  Cr^it  Fancier, 
and  they  told  Orant  the  purpose  for 
which  the  money  was  wanted,  and  ob- 
tained the  loan  from  the  hoard.  Under 
these  circumstances,  he  was  asked, 
sitting  as  a  jury,  to  come  to  the  con- 
chision  that  Albert  Orant,  as  repre- 
senting the  Cr^U  Fancier ,  believed 
that  money  was  really  due  to  Bowks, 
and  that  he  did  not  know  the  purpose 
for  which  the  money  was  wanted.  He 
was  perfectly  satisfied,  on  the  whole 
evidence,  that  Albert  Orant,  and  New- 
Ion,  and  all  others  associated  with  them, 
well  knew  that  there  was  no  debt  due 
to  Bowles,  and  that  they  knew  that  the 
money  was  wanted  for  "rigging  the 
market,**  and  that  all  had  been  done 
with  their  full  consent  and  approbation 
for  the  purpose  of  carrying  into  effect 
their  general  purpose  of  fraud  upon  the 
public 

It  had  been  urged  upon  him  that  the 
Credit  Fancier  had  no  notice,  because 
the  knowledge  possessed  by  Newlon 
and  Heritage  was  not  in  the  same  trans- 
action. But  that  was  simply  a  dealing 
between  borrower  and  lender ;  the  same 
solicitor  acted  both  for  borrower  and 
lender ;  and  nothing  could  be  clearer 
law  in  that  Court  than  that  where  the 
same  3oUcitor  is  employed  by  both  bor-* 


rower  and  lender,  whatever  knowledge 
he  had  of  the  circumstances  of  the  bor- 
rower the  lender  was  affected  by  that 
knowledge.  Mr,  Heritage,  as  tho 
agent  of  both  parties,  had  notice  of 
these  transactions,  and  Mr.  Newbon,  as 
a  director  of  both  companies,  was  party 
to  them ;  his  conduct  as  director  of  one 
company  could  not  bo  separated  from 
his  conduct  as  director  of  the  other: 
He  considered  that  Ztdtteta^s  Claim 
(Law  Rep.  5  Ch.  444)  went  the  whole 
length  of  the  present  case.  In  that 
case  Mr.  Henry  was  affected  with 
notice  of  the  constitution  of  the  com- 
pany, and  in  the  present  case  Orant, 
the  chairman  of  the  CrSdit  Fancier, 
knew  as  well  as  Newbon  and  Heritage 
that>  although  the  directors  of  the  Mar- 
seiUes  Railway  Company  were  em- 
ix)wercd  to  borrow  money,  they  could 
not  do  so  for  the  purpose  of  "  rigging 
the  market,"  or  paying  losses  incurred  in 
the  process.  On  the  whole,  his  Honour 
was  of  opinion  that  the  whole  trans- 
action was  colourable,  was  fraudulent — 
a  transaction  out  of  which  no  rights  could 
arise,  in  which  all  the  Court  could  do 
was  to  leave  the  parties  where  they 
were,  and  to  refuse  to  interfere  on  one 
side  or  the  other.  He  therefore,  re- 
fus?d  the  claim,  but  without  costs. 
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li.  JJ.     not  affect  each  company  with  notice  of  everything  that  is  done  in 

1871       the  other :  In  re  European  Bank  (1). 

^J^To  The  Vice-Chancellor  assumed  that  one  company  was  an  emana- 

Mabsbilles  ^Jqjj  frQQj  i]^Q  other,  and  that  they  were  conspiring  together  to 
Kailway  Co.  delude  the  public,  of  which  there  is  no  evidence  whatever. 

ExparU 

FoKCTM^AND  ^^*  Sigffins  and  Mr.  Gilly  for  the  liquidators  of  the  Marmlles 
MoBiLMBOF  Eostenmn  Bailway  Company: — 

The  transaction  was  a  fraud  upon  the  articles  of  the  Marseilles 

Company,  and  was  not  binding  upon  the  shareholders.  No  money 
was  really  due  at  that  time  to  Bowles,  and  the  evidence  is  con- 
clusive that  the  directors  advanced  the  money  for  the  purpose  of 
"  rigging  the  market."  It  was  a  breach  of  trust  on  the  part  of  the 
directors,  of  which  the  CrSdit  Fonder  had  notice  when  they  lent 
the  money.  This  is  not  an  ordinary  case  of  constructive  notice, 
for  Mr.  Newlon  actually  informed  Grant  that  the  money  was  to  be 
spent  in  paying  for  shares  in  the  company,  and  the  same  solicitor 
was  employed  for  both  parties  in  the  transaction.  Whether  one 
company  was  an  emanation  from  the  other  or  not,  it  is  clear  that 
tliey  had  common  interests;  and  the  directors  of  the  Credit  Foncier 
believed  that  the  ruin  of  the  Marseilles  Company  would  materially 
injure  their  company :  Balfour  v.  Ernest  (2) ;  Bolland  v.  Hart  (3) ; 
ZuIvMs  Claim  (4). 

Sir  G.  Mellish,  L.  J. : — 

This  is  a  claim  on  behalf  of  the  Credit  Foncier  Company  to 
prove  against  the  Marseilles  Extension  Bailway  and  Land  Company 
for  £10,000,  which  was  money  lent,  in  the  year  1865,  on  the  security 
of  promissory  notes  given  by  the  Marseilles  Company  to  the  Credit 
Foncier. 

By  the  57th  clause  of  the  articles  of  association  of  the  MarseilliB 
Company  they  had  the  most  unlimited  authority — of  course  for 
the  purposes  of  the  company — to  borrow  money  upon  the  security 
of  bills  of  exchange  and  promissory  notes.  Then  it  is  not  denied 
that  they  did  borrow  money  from  the  Credit  Foncier  Company 
upon  promissory  notes,  and  therefore  there  is  a  perfectly  plain 

(1)  Law  Rep.  5  Ch.  358.  (3)  Law  Rep.  6  Ch.  678. 

(2)  1:8  L.  J.  (C.P.)  170.  (4)  Uw  Re>  5  Ch.  444. 
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prima  faeie  case.    The  defence  is  in  substance  that  this  money      L.  JJ. 
was  really  borrowed/or  a  purpose  that  was  tdtrd  vires— theit  either       is7i 
it  was  borrowed  to  "rig  the  market,"  or  was  borrowed  for  the       ^^ 
purpose  of  buying  up  the  shares  of  the  company  itself,  there  being    ^xt^^^iw 
no  clause  in  the  articles  of  association  by  which  the  Marseilles  Railway  Co. 
Company  were  allowed  to  buy  up  their  o^vn  shares;   and  it  is      cbedit 
alleged  that  the  Credit  Fonder  had  notice  of  it  at  the  time  the  Foncubb  and 
money  was  lent  and  the  notes  given.   The  witnesses  called  for  the    Enolakd. 
pnrpose  of  proving  this  defence  were,  Mr.  Newhon,  a  director  of       ""~ 
both  companies,  and  also  the  secretary.    But  Mr.  Newlon  does  not 
really  prove  the  case ;  for  the  result  of  his  evidence  is,  that  Mr. 
BotDles,  the  contractor,  had  a  claim  for  a  large  sum  of  money  against 
the  company,  and  that  it  was  extremely  desirable  that  some  of  it 
should  be  advanced  to  him,  because  he  had  been  speculating  very 
largely  in  purchasing  shares,  and  because  if  the  money  was  not  paid 
to  enable  those  shares  to  be  taken  up,  they  would  not  get  a  settling 
day  on  the  Stock  Exchange,  and  the  company  would  not  be  enabled 
to  start    Although  that  was  the  way  in  which  the  money  was  to 
be  expended,  according  to  Mr.  Newbon's  statement,  it  was  money 
which  was  due  to  Bouies  on  the  existing  contracts  with  the  com- 
pany.  Then  it  is  proved  by  Mr.  Nev^xm  that  he  and  Mr.  Heritage, 
the  solicitor  of  both  companies,  went  to  the  Credit  Fonder  for  the 
purpose  of  negotiating  the  loan ;  and  he  says  that  he  told  Mr. 
Grant,  the  managing  director  of  the  Credit  Fonder,  those  facts ; 
that  he  told  him  they  wanted  to  borrow  the  money  for  the  purpose 
of  making  a  payment  to  their  contractor ;  that  the  money,  he 
believed,  was  due  from  them,  but  the  real  object  why  they  wanted 
to  pay  him  the  money  was,  that  it  would  be  prejudicial  to  the 
company  (and  he  probably  said  also,  to  the  CrMit  Fonder,  who  were 
about  to  start  another  land  company  at  Marseilles)  if  those  shares 
were  not  taken  up  and  the  company  was  not  started.    This  evi- 
dence certainly  does  not  by  itseK  establish  the  defence.    The  Vice- 
Chancellor  appears  to  have  come  to  the  conclusion  that  all  this 
was  a  sham,  and  that  there  was  nothing  due  to  Bowles  ;  but  there 
is  no  proof  of  that  in  the  evidence  now  before  us,  and  the  Vice- 
Chancellor  appears  to  have  drawn  some  inference  in  this  case  from 
the  knowledge  of  the  aflfairs  of  the  CrSdii  Fonder  which  he  had 
gained  in  previous  cases.    But  we  must  decide  this  case  on  the 
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L.  JJ.       evidence  that  is  before  us.    I  do  not  think  tliat  it  is  necessary  to 

1871        go  into  a  minute  examination  of  the  deeds  to  see  whether  any 

^1^       money  really  was  due  to  Bowles.    It  would  rather  appear  that 

ExT^KMON    ^^^®  ^^^  actually  due  to  him  at  that  time,  although  there  were 

Railway  Co.  contracts  on  which  money  might  afterwards  become  due,  and  this 
^RKDw      would  rather  appear  to  have  been  an  advance  to  him  in  anticipa- 

FoNoiEB  AND  i\qj^  ^f  gu^h  mouev.     But  in  my  opinion  there  is  no  evidence  at 

Enolahd.    all  which  could  properly  be  left  to  a  jury,  if  this  were  being  tried 

at  Common  Law,  that  the  Gridit  Fancier  had  notice  of  any  of 

these  transactions,  so  as  to  make  this  loan  on  the  security  of  tliose 

negotiable  instruments  in  itself  an  invalid  loan. 

In  the  first  place,  it  is  said  that  the  one  company  was  an  ema- 
nation from  the  other,  and  whatever  was  known  to  the  one  was 
known  to  the  other.   That  is  a  general  statement  which  it  is  difficult 
for  me  to  follow ;  and  it  is,  in  point  of  fact,  denied  by  the  Appel- 
lants. The  evidence,  as  far  as  there  is  any  on  the  subject,  is  that  the 
Marseilles  Company  was  not  a  company  started  by  the  Credit  Fan- 
cier,   It  appears  no  doubt  that  many  of  the  original  promoters  of 
the  Marseilles  Company  had  been  directors  in  the  CrSdit  Fonder^ 
and  that  at  the  time  when  this  transaction  was  going  on  there  were 
two  common  directors,  one  of  whom  was  Mr.  Newbon.  What  does  the 
circumstance  of  there  being  two  common  directors  prove  ?    I  need 
hardly  go  into  that,  for  Mr.  Newbon  distinctly  denies  that  he  had 
himself  notice  that  the  money  was  not  duo  to  Bowles,  or  that  there 
was  any  impropriety  in  the  transaction ;  and  this  is  not  contradicted. 
But  even  if  that  were  not  so,  I  cannot  think  that,  because  he  was 
a  common  director  to  the  two  companies,  we  are  on  that  account 
to  say  that  the  one  company  has  necessarily  notice  of  everything 
that  is  within  the  knowledge  of  the  common  director,  and  which 
knowledge  he  has  acquired  as  director  of  the  other  company.     It 
appears  to  me,  that  a  director  is  simply  a  pei-son  appointed  to  act 
as  one  of  a  board,  with  power  to  bind  the  company  when  acting  as 
a  board,  but  having  otherwise  no  power  to  bind  them.     And  when 
he  goes  on  behalf  of  the  Marseilles  Company  to  deal  with    the 
Credit  Fonder^  and  the  Credit  Fonder  company  negotiate  with 
him  and  come  to  a  certain  resolution,  it  would  be,  as  it  appears  to 
me,  contrary  to  sound  principle  to  hold  that  the  CrSdit  Fonder  bad 
necessarily  notico,  or  that  their  board  had  notice,  of  every  fact  thf^t 
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happened  to  be  known  to  Mr..  Neuron.  That  appears  to  me  quite  L.  JJ. 
consistent  with  what  was  laid  down  by  Lord  Justice  Oiffard  in  1871 
Zviueta's  Claim  (1),  which  has  been  referred  to,  /^  ^^ 

Then  it  is  said  that  there  was  a  common  solicitor,  and  therefore  ^^^^ 
everything  known  to  one  company  must  have  been  known  to  the  Bau^way  C}o. 
other.    Mr.  Eeriiage  is  not  called,  and  all  that  is  said  is,  that  he     ^|^ 
was  the  solicitor  of  both  companies  and  used  to  attend  their  boards  :  ^oncibb  and 

^  MOBIIJBROF 

bat  what  as  matter  of  fact  he  actually  knew,  or  what  conclusion  he  England. 
drew  from  what  he  knew,  we  have  no  eviJenca  It  appears  to  me 
it  would  be  going  very  far  indeed  to  say,  not  that  the  CrSdit  Fancier 
had  notice  of  any  facts  which  had  happened,  but  that  they  were 
bound  by  any  knowledge  that  Mr.  Heritage  might  have  of  an  in- 
tention on  the  part  of  the  Marseilles  Company  to  expend  the  money 
which  they  were  professedly  borrowing  for  a  purpose  quite  legitimate 
for  some  other  purpose.  I  cannot  see  that  there  is  any  evidence  at 
all  when  the  loan  was  agreed  upon  that  Mr.  Heritage  had  begun  to 
act  or  was  acting  as  solicitor  for  the  Credit  Fonder.  He  went  with 
Mr.  Newbon  to  negotiate  the  loan.  That  loan  was  only  negotiated 
with  Mr.  Grant,  the  managing  director  of  the  Credit  Fonder^  and  it 
was  brought  before  the  board  of  the  Credit  Fonder,  and  the  board 
as  a  board  came  to  the  resolution  to  make  the  loan,  not,  as  far  as 
appears,  consulting  Mr.  Heritage,  or  employing  him  at  all  as  their 
polieitor  in  the  matter,  but  acting  as  commercial  men  upon  their 
own  discretion.  No  doubt  it  may  have  been  part  of  the  terms  that 
there  should  be  a  mortgage,  and  Mr.  Heritage  may  have  been  em- 
ployed as  their  solicitor  to  draw  up  the  mortgage  deed.  But  I 
cannot  think  that  is  sufficient  to  affect  the  Credit  Fonder  with 
notice  of  any  improper  mode  in  which  this  money  was  to  be  ex- 
pended, even  if  Mr.  Heritage  had,  which  I  cannot  see  that  there 
is  any  evidence  that  he  had,  notice  that  it  was  to  be  expended  for 
an  improper  purpose. 

After  all,  the  real  question  is,  which  of  two  innocent  sets  of  share- 
holders is  to  bear  this  loss  ?  It  appears  to  me  that  if  the  directors 
of  the  Marseilles  Company  have  been  guilty  of  an  improper  appli- 
cation of  the  funds  of  the  Marseilles  Company  it  would  be  more  just 
that  the  shareholders  of  the  Marseilles  Company,  whose  directors 
i«nproperly  applied  this  money,  should  bear  the  loss,  than  theinno- 
(1)  Law  Rep.  5  Ch.  444. 
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L.  JJ.  cent  shareholders  of  the  CrSdit  FoymeVy  whose  directors  appear  to 

1871  have  done  what  it  was  a  perfectly  legitimate  thing  for  them  to  do ; 

jJI^  it  being  a  part  of  their  business  to  lend  money,  and  the  other 

Ex^sioN  ^^"^P^^y  having  power  to  borrow  it. 

Bailwat  Go.      It  appears  to  me  that  this  claim  is  made  oat,  and  that  the  order 

Cbbdit  ^^  ^^  Vice-Chancellor  should  be  reversed,  and  an  order  made 

FoNciBB  AHD  allowiuff  thc  claim,  with  costs,  in  the  Court  below, 

MoBtLIEBOF  ° 


ElfOLAMD. 


Sir  W.  M.  James,  L  J.  :— 

I  am  of  the  same  opinion.  I  desire  only  to  add  this:  I  cannot 
understand  how  a  director  of  a  company  going  to  borrow  money 
from  another  company  can  put  the  company  from  whom  he  bor- 
rows it  in  any  different  position  from  that  in  which  a  joint  stock 
bank  would  be  placed  by  a  director  of  it  asking  a  loan  for  himself. 
Is  it  to  be  imputed  to  the  banking  company  that  they  have  know- 
ledge of  everything  the  director  knows  about  his  own  private 
affairs  ?    Such  a  proposition  seems  to  be  most  unreasonable. 

Solicitor  for  the  Appellants :  Mr.  Heritage. 

Solicitors  for  tho  Respondents :  Messrs.  Satliaway  &  Andrews, 


L.JJ.  In  re  KILVERT'S  TRUSTS. 

1871 

^^^  Will — Latent  Ambiguity — Parol  Evidence — Imperfect  Description — Legacy  to 

Dee.  16.  Charitable  Society,  or  for  Charitable  Object, 

A  testatrix,  by  will  made  ia  1868,  gave  a  legacy  to  "  tbo  treasurer  for  the 
time  being  of  tbc  fund  for  tbe  relief  of  the  widows  and  orphans  of  the  clergy 
of  the  diocese  of  Worcestei^  to  be  applied  by  him  for  the  beneGt  of  that 
charity.*'  Two  societies  made  a  claim.  One  had  been  founded  in  1777  for 
the  relief  of  the  widows  and  orphans  of  the  clergy  of  the  diocese,  at  which 
time  the  diocese  comprised  only  the*  Archdeaconry  of  Worcester,  In  1837 
the  Archdeaconry  of  Cor^entry  was  added  to  the  diocese,  and  in  1848  tho 
Worcester  society  altered  its  title,  so  as  to  shew  that  its  operations  were 
restricteil  to  tho  Archdeaconry  of  Worcester,  The  other  society  had  been 
founded  in  1777  for  the  relief  of  widows  and  orphans  of  clergy  in  tho  Arch- 
deaconry of  Coventry,  Tho  father  of  the  testatrix  had  been  a  subscriber  to 
tho  Worcester  society  till  his  death  in  1817.  His  widow  had  continued  the 
subscription  till  her  death  in  1860.    And  the  testatrix  had  oontinued  it  froii\ 
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that  time  at  an  increased  rate ;  bnt  it  did  not  appear  that  the  testatrix,  or        L.  JJ, 
any  of  her  femily,  had  subscribed  to  the  Coventry  society : —  jg-, 

Eeld^  by  McUinSy  Y.C,  that  the  gift  was  to  be  treated  as  a  gift  to  an  wnr^ 
object^  not  to  a  particular  society,  and  must  be  apportioned  between  the  two  ^  ■'^j^ 
flocieties:  "     ~ 

Held,  on  appeal,  that  the  gift  was  a  gift  to  a  particular  society,  with  a 
slight  inaccuracy  of  description,  and  that  the  Worcester  society  was  solely 
entitled 

IHIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  Malins. 

The  testatrix,  Miss  KUvert,  died  on  the  26th  of  November,  1870, 
having,  by  wUl  made  in  July,  1868,  given  a  legacy  of  £10,000  "  to 
the  treasurer  for  the  time  being  of  the  fund  for  the  relief  of  the 
widows  and  orphans  of  the  clergy  of  the  diocese  of  Worcester ^  to 
be  applied  by  him  for  the  benefit  of  that  charity." 

About  1777  a  society  had  been  founded  at  Worcester  called  The 
SoddyfoT  the  Belief  of  the  Widows  and  Orphans  of  Poor  Clergy- 
men,  dc.y  dtc,  within  the  Diocese  of  Worcester. 

At  that  time  the  diocese  of  Worcester  was  co-extensive  with  the 
Archdeaconry  of  Worcesterj  and  remained  so  till  1837,  in  which 
year  the  Archdeaconry  of  Coventry  was  added  to  the  diocese. 
After  this,  in  1848,  the  rules  of  the  society  were  altered,  so  as  to 
keep  its  operations  confined  to  the  old  diocese,  and  its  title  was 
altered  to  The  Society  for  the  Belief  of  ClergymerCs  Widows  and 
Orphans^  and  Necessitous  Clergymen^  in  the  Archdeaconry  of 
Worcester. 

About  1777  a  society  had  been  founded  called  The  Charity  for 
the  Bdief  of  Necessitous  Clergymen^  their  Widows  and  Children, 
mthin  {he  Archdeaconry  of  Coventry.  This  society  had  remained 
unaltered  up  to  the  present  time. 

The  testatrix  was  the  daughter  of  a  clergyman  who  was  a  yearly 
subscriber  of  £1  Is.  to  the  Worcester  society,  and  died  in  1817. 
After  his  death  his  widow  continued  this  subscription  till  her  own 
^eath  in  1860,  and  the  testatrix,  on  her  mother's  death,  increased 
this  subscription  to  £5,  which  she  continued  during  the  remainder 
of  her  life.  Neither  the  testatrix  nor  any  of  her  family  had  sub- 
scribed to  the  Coventry  society.  There  was  no  other  society  besides 
these  two  which  could  claim  to  be  the  object  of  the  gift. 

The  l^acy  having  been  paid  into  Court  under  the  Trustee 
Bdief  Act,  the  Worcester  society  petitioned  for  payment  of  it  to 
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L.  JJ.       them.    The  Yice-Chancellor  Malins  held  that  it  must  be  appor- 
1871        tioned   between  the  two  societies  (1).     The   Worcester  society 


In  re       appealed. 

KlLTSBT*B 


Trusts. 


Mr.  CoUon,  Q,C.,  and  Mr.  0.  WdlJcery  for  the  Appellants : — 

There  is  no  society  to  which  the  words  of  the  gift  accurately 
apply,  but  it  is  plain  tliat  the  testatrix  intended  a  gift  only  to  one 
society.  The  words  are  prima  facte  applicable  to  the  Worcester 
society ;  and  when  we  look  at  the  fact  of  the  testatrix  having  been 
a  subscriber  to  this  society,  and  not  to  the  other,  evidence  of  which 
is  admissible  as  part  of  the  surrounding  circumstances  {Wiffram's 
Extrinsic  Evidence  (2)  ),  there  can  be  no  doubt  which  society  was 
intended.  In  Bernasconi  v.  Atkinson  (3)  part  of  the  description 
applied  to  one  person  and  part  to  another,  and  parol  evidence  was 
admitted  according  to  the  principle  of  Doe  v.  EiscocJcs  (4).  The 
cases  as  to  apportioning,  Simon  v.  Barber  (5),  Bennett  v.  JSayfcr(6), 
do  not  apply ;  the  gift  is  not  a  gift  "  for  the  relief  of  the  widows 
and  orphans  of  the  clergy  of  the  diocese  of  Worcester"  but  a  gift 
to  a  particular  society  called  The  Society  for  the  Belief  dtc.  It  is 
a  mere  case  of  inaccurate  description. 

Mr.  Olasse^  Q.C.,  and  Mr.  Vat^han  Hawkins,  for  the  Coventry 
society : — 

The  Court  will  look  to  the  object  of  the  gift,  which  is  plainly 
indicated  to  be  the  relief  of  the  widows  and  orphans  of  clergy  in 
the  diocese ;  In  re  Maguire  (7) ;  In  re  Clergy  Society  {S).  Parol 
evidence  as  to  subscriptions  is  not  admissible  to  shew  the  inten- 
tion :  Bralce  v.  Drake  (9). 

[The  Lord  Justice  Mellish  referred  to  Orant  v.  Qrant  (10).] 

There  is  no  case  in  which  a  charitable  society  has  obtained  a 
bequest  unless  the  description  of  the  object  has  been  correct.  A 
purpose  is  pointed  out  which  the  Court  can  carry  into  effect  by  a 
scheme,  as  is  indicated  in  Mills  v.  Farmer  (11),  and  was  done  in 

(1)  Law  Rep.  12  Eq.  183.  (6)  2  Beav.  81. 

(2)  Page  160.  (7)  Law  Rep.  9  Eq.  632. 

(3)  10  Hare,  345,  348.  (8)  2  K.  &  J.  615. 

(4)  5  M.  &  W.  363.        .  (9)  8  H.  L.  C.  172. 

(5)  5  Russ.  112.  (10)  Law  Rep.  5  C.  P.  727 

(11)  1  Mer.  55,  96. 
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LmoottJbe  v.  Wifitringham  (1)  and  Beeve  v.  AUorney-Oeneral  (2).    In  l.  jj. 

the  caae  of  Clark  y.  Taylor  (3)  the  description  of  the  objects  was  isri 

too  vagae  to  Iiave  effect  given  to  it.  "^^ 


Sib  W.  M.  James,  L  J.  :— 

I  cannot  bring  my  mind  to  entertain  any  doubt  as  to  what  the 
meaning  of  the  testatrix  was.    The  sole  question  is,  do  her  words 
amount  to  a  gift  for  the  relief  of  the  widows  and  orphans  of  clergy 
throughout  the  whole  diocese  of  Worcester  1    Now,  first,  are  the 
words  ^  for  the  relief  of  the  widows  and  orphans,  &c.,"  used  to 
indicate  the  objects  of  the  bounty  of  the  testatrix,  or  are  they 
only  used  as  part  of  the  description  of  a  society  to  which  the 
testatrix  intends  to  give  a  legacy  ?    I  am  clearly  of  opinion  that 
they  are  only  part  of  the  description,  and  that  what  we  have  to 
find  out  is — ^who  answers  the  description  of  the  treasurer  to  whom 
the  legacy  is  given?    The  treasurer  of  the  Woreeder  society  gives 
parol  evidence  to  shew  that  he  answers  the  description,  just  as  if 
a  legacy  was  given  "  to  the  son  of  A.  B.,"  a  claimant  would  give 
parol  evidence  to  shew  that  he  was  the  son  of  A.  B.    Had  there 
been  no  other  society  with  any  such  object,  it  would  have  been 
idle  to  suggest  any  doubt  as  to  the  treasurer  of  the  Worcester 
society  being  the  person  intended ;  as  idle  as  to  say  that  a  bequest 
to  "  the  Dean  of  Westminster''  was  not  goovl,  because  he  ought  to 
have  been  described  as  the  Dean  of  the  Collegiate  Church  of  8U 
Peter,  at  Westminster.    Such  a  slight  inaccuracy  of  description 
would  have  no  effect    Here,  however,  we  have  a  second  society, 
which,  if  it  had  existed  alone,  might,  I  will  assume,  have  answered 
the  description  with  suflScient  certainty.    Parol  evidence,  then,  is 
admissible  to  shew  which  of  the  two  was  meant.    Evidence  has 
always  been  admitted  to  shew  which  of  two  societies  the  testator 
knew,  and  to  wliich  of  them  he  subscribed.    Such  evidence  is 
admissible  to  remove  an  ambiguity,  if  there  has  been  sufficient 
ground  laid  to  raise  an  ambiguity,  and  I  am  assuming  against  the 
Appellants  that  the  Coventry  society  has  raised  an  ambiguity.     The 
fund  must,  in  my  opinion,  be  paid  to  the  treasurer  of  the  Worcester 
society. 

(1)  13  Beav.  87.  (2)  3  Hare,  191. 

,     (3)  1  Drew.  642. 


KiLvnrr's 
Tanns. 


Digitized  by  VjOOQ IC 


174  CHANCERY  APPEALS.  [L.  R. 

L.  JJ.      Sir  G.  Mellish,  LJ.  : — 

iJIi  I  am  of  the  same  opinion.    The  language  of  the  bequest  shews 

Tnre  ^  that  the  testatrix  had  some  particular  society  in  her  mind,  and  the 
TB138T8.  question  is  what  society?  There  is  no  difference  between  the 
"""*  course  to  be  adopted  here  and  in  any  other  case  of  finding  who 
answers  the  description  given  in  a  will  of  a  legatee.  If  there 
were  no  society  answering  the  description  sufficiently  to  enable 
it  to  claim  the  legacy,  it  may  be  that  the  Court  would  carry  the 
gift  into  effect  as  a  gift  for  the  relief  of  the  widows  and  orphans  of 
the  clergy  of  the  diocese.  Here,  however,  I  think  it  dear  that  the 
Appellants  come  near  enough  to  the  description  to  be  entitled  to 
the  legacy  if  there  were  no  other  society  to  compete  with  them. 
There  is  a  description  of  the  society  by  its  old  name ;  its  name 
has  been  changed,  but  its  object  is  precisely  the  same  as  at  first, 
and  the  old  name  is  not  wholly  inapplicable  to  it  Then,  assuming 
another  society  to  come  near  enough  to  the  description  to  have 
ground  for  claim,  parol  evidence  is  admissible  to  remove  the  am- 
biguity, and  the  evidence  adduced  is  decisive. 

Solicitors :  Messrs,  Merediths^  RohertSj  dt  Milh  ;  Messrs.  Duncan 
&  Murton. 


L.J.J.  fnreOGILVIE. 

J5^       ,  Judgment  CredUor'-27  &  28  Vict.  c.  112,  a.  Ar^Railway  Company^Separaie 
Dee.  16, 18,  Undertakings — Superfluous  Lands. 

An  Gxbting  railway  company  was  authorized  to  make  an  extension  lino,  by 
an  Act  which  enacted  that  the  capital  might  be  raised  by  an  issue  of  new 
shares,  to  be  called  extension  shares,  and  that  the  works  authorized  by  it 
should,  '*  for  financial  purposes,  form  a  separate  undertaking,**  and  that  the 
capital  and  new  shares  created  under  its  powers  should  constitute  a  separate 
capital ;  and  that  the  profits  of  the  extension  line  applicable  to  dividend 
should  be  wholly  applied  in  payment  of  dividend  on  the  extension  shares ; 
and  that  the  extension  shareholders  should  not  be  entitled  to  dividends  out  of 
any  other  profits  of  the  company,  and  that  the  company  might  raise  by  mort- 
gage, any  additional  sums  not  exceeding  £28,000;  but  not  till  all  the  exten- 
sion capital  had  been  subscribed  for  and  half  of  it  paid  up ;  and  that  the 
money  raised  by  new  shares  or  mortgage,  should  be  applied  only  for  the 
purposes  of  the  extension  Act.  A  contractor,  to  whom  the  company  was 
indebted  in  respect  of  the  construction  of  the  original  line,  obtained  judgment 


Digitized  by  VjOOQ IC 


Ogilvie. 


VOL.  Vn.]  CHANCERY  APPEALS.  175 

against  the  company,  extended  certain  surplus  lands  acquired  under  the        L.  JJ. 
powers  of  the  extension  Act,  and  then  applied  to  the  Court  for  a  sale : —  ,  g^. 

Hdd  (affirming  the  decision  of  Wickens^  V.C),  that  the  creditor  was         v^vw 
entitled  to  an  order  for  sale ;  for  that,  whatever  might  he  the  rights  of      ^■'»  ** 
the  different  classes  of  shareholders  tnfor  ae,  the  lands  were  lands  of  the 
company,  llahle  to  he  sold  for  payment  of  any  judgment  debts  of  tho 
company. 

IHIS  was  an  appeal  by  the  Tendring  Hv/ndred  Bailway  Com- 
pany from  an  order  of  Vice-Chancellor  Wiekens  made  on  tho 
application  of  a  judgment  creditor. 

The  company  were  incorporated  by  the  Tendring  Hundred  Bail- 
way  Act,  1859  (22  &  23  Vict.  c.  cxix.),  for  making  a  railway  from 
Hyihey  near  Colchester ^  to  Wivenhoe,  in  Essex;  and  by  the  Tendring 
Hundred  Bailway  Act^  1862,  25  &  26  Vict  c.  xxxiv.,  they  were 
authorized  to  extend  the  railway  to  Colchester.  Ogilvie  was  em- 
ployed by  the  company  to  construct  the  Unas  authorized  by  these 
Acts,  and  on  the  1st  of  AprU,  1863,  the  company  gave  him  an 
acknowledgment  under  their  corporate  seal  that  they  were  in- 
debted to  him  in  the  sum  of  £2000,  which  was  to  bear  interest  at 
£5  per  cent,  per  annum,  payable  as  therein  mentioned.  On  the 
7th  of  February,  1868,  they  gave  him  an  acknowledgment  under 
their  corporate  seal  that  they  were  indebted  to  him  in  the  sum  of 
£2820  for  work  done  and  materials  supplied  by  him  for  the  pur- 
poses of  the  undertaking  authorized  by  the  two  above-mentioned 
Acts,  or  one  of  them,  which  sum  was  to  bear  interest  at  £5  per 
cent  payable  as  therein  mentioned. 

In  1869  Ogilvie  commenced  an  action  against  the  company,  in 
which  he  recovered  judgment  against  them  for  £5734  0«.  8d.,  the 
amount  due  to  him  for  work  and  materials,  and  on  the  12th 
of  July,  1870,  lodged  a  writ  of  elegit  with  the  SherijBF  of  Essex.  On 
the  13th  of  August  an  inquisition  was  held  before  the  sheriff,  and 
it  was  found  that  the  company  had  no  goods  or  chattels  in  the 
company,  but  were  seised  in  fee  of  certain  specified  lands,  being 
surplus  lands.  These  lands  were  delivered  by  the  sheriff  to  the 
judgment  creditor,  who  presented  his  Petition  under  27  &  28  Vict 
c  112,  s.  4,  for  a  sale  of  the  lands. 

The  company  resisted  the  application,  and  set  up  the  defenco 
that  the  lands  were  surplus  lands  taken  under  an  extension  autho- 
rized by  the  Tendring  Hundred  Bailway  Extension  Act,  1863^ 
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L.  J.  J.  26  &  27  Vict.  c.  exliii. ;  which  extension,  they  contended,  formed 
1871  a  separate  undertaking  not  subject  to  the  liabilities  of  the  com- 
^J^       pany  in  respect  of  the  undertaking  autliorized  by  the  two  earlier 

Oqilvib.     Acts.    By  this  later  Act  the  company  was  empowered  to  make 
two  railways  from  points  in  their  existing  line  to  Weeley  and 
WdUon,  in  Essex,  and  to  raise,  for  the  purposes  of  the  Act,  any  sum 
not  exceeding  in  the  whole  £85,000,  by  the  creation  and  issue  of 
8500  £10  shares,  to  be  called  extension  shares.   The  shaies  were  to 
confer  the  like  qualifications  and  rights  of  voting  as  original  shares, 
and  the  holders  were  to  be  distinguished  as  extension  shareholders. 
Sect.  40 :  '*  The  railways  and  works  by  this  Act  authorized  to  be 
constructed  shall,  for  financial  purposes,  form  a  separate  under- 
taking, and  the  capital  and  new  shares  created  under  the  powers 
of  this  Act  shall  constitute  a  separate  capital."     Sect.  41 :  *^  The 
profits  from  time  to  time  applicable  to  dividend  of  the  railways  by 
this  Act  authorized  shall  be  wholly  applied  in  payment  of  interest 
or  dividend  on  the  extension  shares ;  and  the  holders  of  those 
shares  shall  not,  in  respect  thereof,  be  entitled  to  interest  or  divi- 
dend out  of  any  other  profits  of  the  company."    Sect.  42:  "All 
new  shares  created  under  the  powers  of  this  Act  shall  be  desig- 
nated by  a  distinctive  title  in  the  books  of  the  company,  and  on 
the  certificates  issued  for  the  same ;  and  the  company  shall  keep 
separate  accounts  of  all  receipts  and  payments  from,  for,  or  on 
account  of  the  railways  by  this  Act  authorized."    Three  directors 
were  to  be  elected  by  the  original  sliareholders,  two  by  the  ex- 
tension shareholders,  and  two  by  the  Cheat  Eastern  Railway  Cam" 
pany  when  they  had  subscribed  to  a  given  amount    Sect.  49  gave 
the  company  a  power  to  raise  on  mortgage  any  additional  sums 
not  exceeding  £28,000 ;  but  no  such  sum  was  to  be  borrowed  till 
all  the  extension  capital  had  been  subscribed  for,  and  one  half  of 
it  paid  up.     And  sect.  50  enacted,  that  all  and  every  part  of  tlie 
money  which  the  company  were  by  that  Act  authorized  to  raise  by 
new  shares  or  by  mortgage  should  be  applied  only  to  the  purposes 
authorized  by  the  Act 

The  solicitor  for  the  company  deposed  that  lie  accidentally  found 
out  that  the  inquisition  was  being  held,  and  appeared  at  it ;  but 
that  the  undernsherifiT  held  that  he  was  not  entitled  to  attend  or 
be  heard. 
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On  the  10th  of  November,  1871,  Vice-Chancellor  WieJcens  made      L.  J.  J. 
an  order  directing  inquiries — firgt,  what  was  due  to  Ogilvie  on  his        1871 
judgment ;  secondly,  what  lands  and  property  had  been  extended       i%  r€ 
under  the  degU^  and  what  were  the  nature  and  particulars  of  the 
interest  of  the  company  in  them,  and  of  their  title  thereto,  and 
whether  any  and  which  of  such  lands  were  superfluous  lands  within 
the  meaning  of  the  Lands  Clauses  ConsoUdaium  Act ;  fourthly,  an 
inquiry  as  to  incumbrances  on  the  lands. 

From  this  order  the  company  appealed* 

Hr.  Qreene^  Q.C.,  and  Mr.  Miliary  for  the  company,  referred  to 
the  provisions  of  the  last-mentioned  Act,  and  c(mtended  that  the 
undertakings  were  distinct,  and  that  the  company  were  in  the 
position  of  trustees  of  their  surplus  lands  for  the  extension  share- 
holders, and  that  such  lands  could  not  be  taken  for  the  purpose  of 
paying  debts  contracted  exclusively  for  the  purposes  of  the  original 
undertakiog. 

[They  referred  to  Qreai  Northern  BaUway  Company  v.  8o\dh 
Yorkshire  BaUway  Company  (1) ;  Ames  v.  Trustees  of  the  BirJcen- 
head  Docks  (2) ;  Gardner  v.  London,  Chatham,  and  Dover  Railway 
Company  (3) ;  Bowen  v.  Brecon  BaUway  Company  (4) ;  In  re  Pot* 
teries,  Shrewsbury,  and  North  Wales  BaUway  Company  (5).] 

Mr.  Dickinson,  Q.C.,  and  Mr.  W.  P.  Beale,  for  OyUviej  were  not 
called  upon. 

Sib  W.  M.  James,  LJ.  :— 

I  am  of  opinion  that  the  Yice-Clmncellor  could  not  have  done 
otherwise  than  make  this  order.  It  appears  to  me  that,  under 
27  &  28  Vict  c.  112,  s.  4,  a  judgment  creditor  is  entitled  to  ask, 
ex  debito  justitias,  for  a  sale  of  the  debtor's  land.  Of  course  only 
the  debtor's  interest  in  the  land  can  be  sold ;  and  if  any  third 
party  has  an  equitable  claim  upon  the  land  he  is  not  bound  by  the 
order,  but  can  take  steps  to  enforce  his  right  in  the  regular  way. 
If  there  were  any  collusion  between  a  railway  company  and  a  judg- 

(1)  9  Ex.  642.  (3)  Law  Rep.  2  Ch.  385. 

(2)  20  Beay.  332.  (4)  Ibid.  3  Eq.  641. 

(5)  Law  Rep.  6  Ch.  67. 
VouVIL  Q  1 
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L.  J.  J.  ment  creditor  to  give  the  creditor  a  remedy  affecting  the  interests 
1871  of  parties  whom  the  company  had  no  right  to  affect,  the  Court 
jv^^       would  interfere  to  prevent  effect  being  given  to  such  a  scheme. 

Q^"^^**  But  a  company,  like  any  other  debtor,  is  bound  to  pay  its  debts, 
and  cannot  escape  from  this  obligation  by  saying  that  its  property, 
which  the  creditor  seeks  to  attach,  ought,  as  between  different 
classes  of  shareholders,  to  be  applied  in  a  particular  way.  It  may 
be  that,  as  between  the  extension  shareholders  and  the  Original 
shareholders,  the  lands  now  in  question  are  the  property  of  the 
former,  and  that  they  have  rights  against  the  latter,  if  such  pro- 
perty is  applied  in  payment  of  this  debt ;  but  the  fact  that,  for  the 
financial  purposes  of  the  company,  the  extension  line  is  treated  as 
a  separate  undertaking,  does  not  make  these  lands  cease  to  be 
property  of  the  company,  liable  to  be  taken  by  any  bond  fde 
judgment  creditor  of  theirs.  The  appeal  must  be  dismissed  with 
costs. 

Solicitors :  Messrs.  J.  B.  Batten  ;  Messrs.  F.  &  T.  Smith  &  Sons. 


Dec.  7. 


L.  JJ.  Ex  parte  HONEY.    In  re  JEFFERY. 

1871 


Bankruptcy — Double  Proofs-Several  Contracts — Bankruptcy  Act^  1869,  «.  37. 

A  joint  and  several  promissory  note  was  signed  by  two  members  of  a  firm, 
by  the  firm,  and  by  several  other  persons.  The  firm  having  become  bank- 
rupt, the  holder  of  the  note  carried  in  proofs  against  the  joint  estate  of  the 
firm,  and  against  the  separate  estates  of  the  two  partners  who  had  signed 
the  note : — 

Held  (affirming  the  decision  of  the  Registrar),  that  the  holder  was  entitled 
to  prove  against,  and  receive  dividends  from,  both  the  joint  estate  of  the  firm 
and  the  separate  estates  of  the  two  partners  who  had  signed  the  note. 

xHIS  was  au  appeal  from  a  decision  of  Mr.  Registrar  Pepyfi^ 
sitting  for  the  Chief  Judge,  admitting  a  proof. 

James  BeddecUffe  Jeffery^  F.  J.  Jeffery^  J.  Barnard,  W.  H.  WaUSy 
and  W.  Heard,  were  carrying  on  business  in  co-partnership,  under 
the  firm  of  "  /.  <fe  W.  Jeffery  &  Co"  In  1869  it  was  arranged  that 
William  Samud  Jeffery  should  join  the  firm,  and  borrow  £10,000, 
which  he  was  to  bring  in  as  his  share  of  the  capital.    Accordingly 
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W.  8.  Jeffery  obtained  the  £10,000  from  Joseph  Eaneoeh,  in  con- 
sideration of  which,  on  the  Ist  of  June,  1869,  the  following  pro- 
missory note  of  that  date  was  given : — 

**  One  day  after  demand  in  writing  we  jointly  and  severally,  or 
any  two,  three,  or  more  of  us,  promise  to  pay  Mr.  Joseph  Homcoek 
or  order  the  sum  of  £12,150,  with  interest  for  the  same  from  the 
day  of  the  date  hereof,  at  £5  per  cent,  per  annum,  value  received. 

"  Jos.  jB.  Jeffery. 

"  Wm.  S.  Jeffery. 

«J.  cfe  W.  Jeffery  &  Co. 

"8.  P.  Harris. 

"il.  a  StewaH. 

''S.H.Day:' 

Harris,  8tewarty  and  Bay  were  not  members  of  the  firm.  By 
arrangement  with  Hancock  the  sum  was  made  repayable  by  in- 
stalments. The  £10,000  was  brought  by  W.  8.  Jeffery  into  the 
business,  and  some  of  the  instalments  were  repaid  by  the  firm, 
leaving  £9894  16s.  9d.  due.  The  payments  were  debited  to  the 
account  of  W.  8.  Jeffery  in  the  books  of  the  firm. 

The  firm  having  been  adjudged  bankrupt,  Hancock's  executors 
carried  in  proofs  against  the  joint  estate  of  the  firm,  and  against 
the  separate  estates  of  /.  jB.  Jeffery  and  W.  8.  Jeffery,  and  on  the 
2nd  of  August,  1871,  on  motion  by  the  executors,  Mr.  Eegistrar 
Pepys  made  an  order  declaring  that  they  were  entitled  so  to  prove, 
and  ordering  the  trustees  to  admit  the  proofs  accordingly,  and  pay 
dividends  thereon  out  of  the  joint  estate  and  the  respective  separate 
estates. 

The  trustees  appealed. 

Mr.  Little,  Q.C.,  and  Mr.  Winslow,  for  the  Appellants : — 

This  is  the  first  case  under  sect.  37  of  the  Bankruptcy  Act,  1869, 
which  has  been  substituted  for  sect  152  of  the  Bankruptcy  Act, 
1861  (1),  a  section  which  was  introduced  into  that  Act  in  consequence 


L.JJ. 
1871 


(1)  The  Act  of  1869,  s.  37,  was 
altered  horn  the  Act  of  1861,  s.  152, 
by  omitting  the  words  in  brackets  and 
inserting  those  in  italics,  in  the  follow- 
ing form  : — 

**  If  any  [debtor  shall]  bankrupt  is,  at 


the  [time]  date  of  the  order  of  adjudica-* 
tion,  [be]  liable  [upon  any  bill  of  ex- 
change or  promissory  note]  in  respect 
of  distinct  contracts  as  member  of  two 
or  more  distinct  firms  [carrying  on  se- 
parate and  distinct  trades,  and  having 
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L.  JJ.  of  the  decision  in  Goldsmid  v.  Cazenove  (1)«  The  earlier  section 
1871  was  confined  to  joint  and  several  bills  of  exchange  and  promissory 
£^^ru  ^otes,  the  later  extends  to  all  joint  and  several  contracts ;  bnt  still 
HoNKT.  tjjgy  must  be  by  members  of  a  firm,  the  enactment  does  not  apply 
JsFFABT.  ^  ^^^  common  case  of  co-debtors.  The  earlier  section  declared  that 
there  should  be  a  right  to  receive  dividends;  those  words  are 
omitted  in  the  later,  and  we  contend  that  this  was  designedly  done 
in  order  to  restore  the  law  as  it  stood  before  1861,  and  that  the 
creditor,  before  receiving  dividends,  must  elect  whether  he  will 
receive  them  from  the  joint  estate  or  from  the  separate  estates,  and 
cannot  have  them  from  both.  Apart  from  bankruptcy,  what  would 
the  right  of  the  creditor  be  ?  Not  to  sue  all  jointly  and  each  sepa- 
rately ;  he  must  choose  which  he  will  do,  and  the  rule  in  bank- 
ruptcy was  the  same :  Ex  parte  Bowlandaon  (2).  So,  if  an  obligee 
in  a  joint  and  several  bond  makes  one  of  the  obligors  his  executor 
the  bond  is  discharged  :  Cheetham  v.  Ward  (3).  There  may  be  a 
right  to  prove  without  a  right  to  receive  dividends :  Ex  parte 
BerUley  (4).  Section  32  requires  that  the  debts  shall  be  paid  pari 
passUy  and,  according  to  the  decision  under  appeal,  that  is  not 
done :  sect.  39  and  Bankruptcy  Rules,  1870,  rule  76,  support  our 
contention.  The  187th  section  of  the  Act  of  1849  contains  words 
which  appeared  to  give  a  right  to  receive  dividends  from  both 
joint  and  separate  estates,  yet  the  Courts  have  held  that  under  that 
Act  there  was  no  such  right.  The  construction  which  the  Begistrar 
has  adopted  makes  the  law  very  unfair  to  the  separate  creditors  of 
the  partners,  and  will  encourage  the  practice  of  taking  joint  and 
several  notes  for  partnership  debts. 

Mr.  De  Oex,  Q.C.,  and  Hon.  A.  H.  Thesiffer,  for  Ea/neoeVs  exe- 
cutors, were  not  called  upon. 


distinct  estates   to  be  wound  up  in  receipt  of  dividend]  in  respect  of  such 

bankruptcy],  or  as  a  sole  [trader]  cofi"  [distinct]  contracts  against  the  [estates  J 

tractor,  and  also  [the]  as  member  of  a  properties  respectively  liable  upon  such 

firm,  the  circumstance  that  such  firms  contracts.** 

are  in  [the]  whole  or  in  part  composed  (1)  7  H.  L.  C.  785. 

of  the  same  individuals,  or  that  the         (2)  3  P.  Wms.  405. 

sole  contractor  is  also  one  of  the  joint         (3)  1  B.  &  P.  630. 

contractors,  shall  not  prevent  proof  [and  (4)  2  Cox,  218. 
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8iB  W.  M.  James,  L.  J, : — 

I  am  of  opinion  in  this  case  that  the  decision  of  the  Registrar 
ought  to  be  affirmed.  The  question  depends  upon  the  construction 
of  sect.  37  of  the  Bankruptcy  Act,  1869,  which  seems  to  me  to  be 
reasonably  clear.  The  words  are,  *'  If  any  bankrupt  is,  at  the  date 
of  the  order  of  adjudication,  liable  in  respect  of  distinct  contracts, 
as  member  of  two  or  more  distinct  firms^  or  as  a  sole  contractor, 
and  also  as  member  of  a  firm,  the  circumstance  that  such  firms  are 
in  whole  or  in  part  composed  of  the  same  individuals,  or  that  the 
sole  contractor  is  also  one  of  the  joint  contractors,  shall  not  prevent 
proof  in  respect  of  such  contracts  against  the  properties  respec- 
tively liable  upon  such  contracts." 

The  circumstances  of  the  case  before  us  are  these :  A  gentle- 
man of  the  name  of  Jeffery  borrowed  a  large  sum  of  money,  in 
respect  of  which  he  was,  beyond  all  question,  "  a  sole  contractor," 
within  the  meaning  of  the  section  I  have  mentioned.  The  person 
who  lent  the  money  required  better  security,  and  the  firm  of  which 
the  borrower  was  a  member  joined  as  sureties  for  him  in  a  pro- 
missory note.  Therefore  there  was  a  contract  by  the  firm,  and  thus 
there  were  distinct  contracts.  There  was  the  "joint  contract "  of 
the  firm  ;  the  firm  having  joined  in  the  security  in  the  character 
of  a  firm  in  such  a  way  that  the  members  of  the  firm  were  not 
liable  severally ;  but  the  firm  was  liable  jointly.  Then  a  certain 
member  of  the  firm  other  than  the  original  borrower,  and  certain 
strangers,  have,  in  a  distinct  and  several  character  as  distinct  in- 
dividuals, put  their  names  to  a  document  by  which  each  says,  *'  I 
bind  myself  severally  to  pay  this  sum,"  and  the  consequence  is 
''a  distinct  and  several "  contract  binding  upon  him ;  and  it  is  not 
the  less  a  several  contract  because  it  and  other  similar  contracts 
are  put  together  into  one  instrument  bearing  one  stamp.  It  is 
said  that  to  uphold  the  decision  of  the  Begistrar  in  this  case  will  be 
doing  great  practical  mischief;  but  if  people  are  allowed  by  law  to 
take  a  joint  and  several  security,  it  seems  unreasonable  that  those 
who  have  given  such  a  security  should  not  be  bound  by  it,  accord- 
ing to  its  terms.  It  appears  to  me  that  the  efiect  of  our  reversing 
the  Registrar's  decision  would  simply  be  to  necessitate  the  use  of 
a  little  more  paper  and  a  little  more  ink  for  the  purpose  of  doing 
the  same  thing;  for  if  the  partners  had  given  distinct  promissory 
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1871 
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notes  to  the  lender  the  case  would  have  been  clearly  within  the 
terms  of  the  37th  section.  It  is  urged  that  the  section  does  not 
say  that  the  creditor  is  to  have  a  dividend  from  each  estate ;  but 
the  whole  Act  is  framed  on  the  plan  of  simply  declaring  the  right 
of  proof  in  each  case,  and  then,  by  a  single  clause,  it  says,  once 
for  all,  that  a  proof  carries  with  it  a  right  to  a  dividend.  It  would 
therefore  have  been  objectionable  to  insert  in  the  37th  section  any 
declaration  that  dividends  were  to  be  paid  on  the  proofs,  as  the 
doing  so  would  have  thrown  doubt  upon  all  the  other  sections  from 
which  such  a  declaration  is  omitted.  It  appears  to  me,  therefore, 
that  no  argument  can  be  based  upon  the  omission  of  the  words  **  and 
receipt  of  dividends."  I  am  of  opinion  that  the  decision  of  the 
Begistrar  was  right. 

Sir  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  Before  the  passing  of  the  Act  of 
1861,  although  a  proof  could  be  made  against  both  the  joint  and 
separate  estates  where  the  bankrupts  had  executed  a  joint  and 
several  guarantee  or  bond,  or  entered  into  a  joint  and  several  con- 
tract, yet  the  creditor  could  not  receive  a  dividend  from  both 
estates,  and  he  had  to  elect  from  which  he  would  receive  the  divi- 
dend. That  was  for  the  first  time  altered  by  a  provision  in  the 
Act  of  1861,  which  provision,  however,  was  confined  to  bills  of 
exchange  and  promissory  notes.  [His  Lordship  read  the  152nd 
section  of  the  Act  of  1861.] 

The  insertion  of  the  words  "  or  as  sole  trader "  made  me  feel 
some  doubt  on  reading  that  section,  whether  it  applied  to  every 
case  of  a  bill  of  exchange  drawn  by  a  member  of  the  firm  on  the 
firm,  or  of  a  joint  and  several  promissory  note,  accepted  by  the 
members  of  a  firm,  or  whether  it  only  applied  to  a  case  where 
each  separate  person  carried  on  a  distinct  trade ;  but  it  may  be 
observed  that  before  the  end  of  the  section  the  same  class  of  per* 
sons  who  were  previously  called  "sole  traders"  are  called  "sole 
contractors;"  and  probably  nothing  more  was  meant  by  **sole 
trader  "  than  "  sole  contractor."  But,  however  this  may  be,  I  think 
there  can  be  no  doubt  that  the  enactment  was  intended  to  include 
a  joint  and  several  promissory  note,  and  not  to  be  confined  to 
eases  where  the  parties  had  executed  separate  instruments.    Now 
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we  come  to  the  Act  of  1869|  and  I  think  that  the  plain  intention      L.  JJ, 
of  the  Legislature  was  to  carry  the  principle  of  the  152nd  section       1871 
of  the  Act  of  1861  still  further,  ex  parte 

[His  Lordship  read  the  37th  section  of  the  Act  of  1869.]  ^^*■^• 

The  words  **  as  a  sole  trader  "  do  not  here  occur.    The  section     Jkffebt. 
speaks  of  a  person  liable  as  a  ''  sole  contractor,  and  also  as  a  mem- 
ber  of  a  firm."    It  is  true  it  speaks  of  the  joint  liability  as  being 
the  liability  of  **  the  firm  ;*'  the  reason  of  which,  I  apprehend,  is, 
that  unless  there  is  a  firm  there  can  be  no  joint  estate.    I  should 
apprehend  that  the  word  "  firm  "  would  apply  to  every  case  where 
there  was  a  joint  estate.    If  persons  who  did  not  carry  on  business 
in  partnership  at  all,  either  generally  or  in  respect  of  a  particular 
business,  made  a  joint  and  several  note,  although  they  would  be 
jointly  and  severally  liable,  there  would  be  nothing  but  their  sepa- 
rate estates  to  administer ;  there  would  be  no  joint  estate.    The 
'words  relating  to  a  firm  are  not,  as  it  appears  to  me,  to  prevent  the 
words  "sole  contractor"  and  "joint  contractor,"  according  to  the 
plain   and   ordinary  meaning  of  words,  from    being  applied  to 
every  joint  and  several  promissory  note.    A  joint  and  several  pro- 
missory note  being  entered  into,  there  are  "joint  contractors  "  and 
''  sole  contractors."    It  may  be,  no  doubt,  that  as  the  joint  and 
several  contracts  are  comprised  in  one  instrument,  the  creditor,  if 
he  sues  the  contractor  jointly  and  gets  a  judgment,  cannot  after- 
wards sue  any  one  of  the  same  individuals  in  his  separate  capacity. 
The  reason  of  this  is,  that  such  a  second  action  is  wholly  unneces- 
sary, because  the  creditor,  under  his  joint  judgment,  may  get 
executions  against  both  the  joint  estate  of  all  the  persons  against 
whom  he  has  got  judgment,  and  also  against  the  goods  of  each  of 
the  persons  separately.    It  appears  to  me  that  a  joint  and  seveml 
promissory  note,  though  it  is  one  instrument,  contains  both  a  joint 
contract  and  distinct  separate  contracts  by  the  several  makers.    It 
seems  to  me,  therefore,  to  be  within  the  plain  meaning  of  the 
words  of  this  section ;  and  the  only  conclusion  I  can  draw  is,  that 
it  was  the  intention  of  the  Legislature  that  wherever  there  was  a 
joint  and  separate  contract,  and  joint  and  separate  estates  being 
administered  in  bankruptcy,  the  creditor  should   be  entitled  to 
prove  against  both  the  joint  and  separate  estates. 
It  was  urged,  however,  that  the  section  only  says  that  the 
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L.  J  J.  creditor  is  to  be  entitled  to  prove,  but  does  not  say  that  he  is  to 
1S71  be  entitled  to  receive  a  dividend ;  and  it  is  urged  that  he  is  not 
Ex  parts  entitled  to  receive  it  because  the  words  expressly  pointing  at  the 
HoMBY,  receipt  of  dividends,  which  occurred  in  the  former  statute,  have 
; Jeffxbt.  been  omitted  from  the  present ;  but  if  we  examine  the  frame  of 
the  Act  this  argument  will  be  found  to  have  no  weight.  The 
Legislature,  by  a  number  of  sections,  deals  with  proofs,  and  lays 
down  what  proofs  may  be  made.  Thus,  in  the  31st  section,  after 
making  an  exception  which  I  need  not  notice,  it  is  provided  that 
all  debts  and  liabilities  to  which  the  bankrupt  is  subject  at  the  date 
of  the  adjudication,  or  may  become  subject  during  the  continuance 
of  the  bankruptcy,  by  reason  of  any  obligation  incurred  before  the 
date  of  the  order  of  adjudication,  shall  be  proveable.  Then  it  states, 
in  the  32nd  section,  that  certain  debts  therein  mentioned  shall  be 
paid  in  priority  to  other  debts.  Then  the  33rd  section  deals  with 
the  case  of  apprentices  of  the  bankrupt,  and  the  34th  with  the 
claims  of  landlords,  making  a  distress  available  only  for  one  year's 
rent,  and  providing  that  the  landlord  may  prove  for  the  surplus. 
Then  the  35th  section  provides  for  proof  of  a  proportionate  part  of 
a  payment  becoming  due  at  stated  periods,  and  sect  40  relates  to 
proof  by  a  creditor  holding  security.  Then  after  having  gone 
through  the  classes  of  demands  for  which  a  person  may  prove, 
without  saying  anything  as  to  receipt  of  dividends,  the  Legislature 
says,  in  sect.  41,  that  the  trustee  is  to  pay  dividends  among  all 
the  persons  **  who  have  proved."  I  therefore  cannot  doubt  that  the 
previous  sections  meant  not  merely  to  say  that  a  person  may  go 
through  the  form  of  proof  as  to  such  demands,  but  may  prove  them 
for  the  purpose  of  receiving  dividend. 

Solicitors :  Messrs.  Phdps  dt  Sidgwich  ;  Messrs.  lAnUaier  dt  Co. 
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Ex  park  TmWRJJBST.    In  re  VAN  LOHE.  i,jj. 

Bankruptcy — Uncertificated  Bankrupt — After-acquired  Property — Payment  hy         }^J^ 
Bankrupt — Following  Money,  j)^  1^ 

Money  received  by  an  undischarged  bankrapt  and  paid  away  for  value  can- 
not  be  followed  by  the  trustee,  though  the  person  to  whom  the  money  was 
paid  had  notice  of  the  bankruptcy. 

A  bankrapt,  who  had  not  obtained  his  order  of  discharge,  took  a  furnished 
house  at  £5  per  week  from  a  person  who  had  notice  of  tlie  bankraptcy,  on 
the  terms  of  paying  six  months'  rent  in  advance  if  required.  Having  obtained 
a  sum  of  £200  as  compensation  for  being  turned  out  of  an  appointment  which 
he  had  taken  since  the  bankruptcy,  he  paid  to  the  landlord  out  of  this  sum 
£130  as  the  six  months*  rent,  the  landlord  having  required  payment : — 

Edd  (aflSrming  the  decision  of  Bacon,  C.J.,  who  had  reversed  the  decision 
of  the  County  Court  of  Lancashire),  that  though  the  trustee  in  bankruptcy 
could  have  intercepted  the  £200  and  required  it  to  be  paid  to  him,  he  could 
not  follow  any  part  of  it  into  the  hands  of  the  landlord. 

IHIS  was  an  appeal  by  the  trustee  from  a  decision  of  the  Chief 
Judge  reversing  an  order  of  the  County  Court  of  LancasMrey 
directing  Mr.  SotUham  to  pay  to  the  trustee  the  sum  of  £13U  received 
by  him  from  the  bankrupt  for  rent 

Vanlohe  was  adjudicated  bankrupt  on  the  14th  of  September, 
1870,  and  the  Appellant  was  appointed  trustee  on  the  6th  of 
October.  On  or  about  the  27th  of  November  Vanlohe  entered  into 
the  employment  of  a  Mr.  Busden  at  a  salary.  About  the  beginning 
of  January,  1871,  Mr.  Busden  determined  to  dismiss  Vanlohe,  and 
on  the  13th  of  January  it  was  agreed  between  them  that  Vanlohe 
should  leave  on  receiving  £200  as  compensation.  Mr.  Busden 
accordingly  on  the  same  day  paid  him  the  £200,  and  out  of  this 
sum  Vanlohe  paid  the  £130  on  the  30th  of  January,  as  after-men* 
tioned. 

Some  time  before  Christmas,  1870,  Vardohe  called  on  Soti4ham^ 
informed  him  of  his  engagement  with  Busdeny  and  asked  him  to 
purchase,  at  the  sale  under  the  bankruptcy,  some  of  his  (Vanlohe's) 
furniture  in  the  house  where  Vanlohe  was  then  residing,  and  to 
become  tenant  of  the  house  and  let  it  to  Vanlohe  as  a  furnished 
house.  Mr.  Southam  accordingly  purchased  some  of  the  furniture, 
and,  on  the  recommendation  of  Vanlohe,  was  accepted  as  tenant  of 

You  YH  B  1 
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L.  JJ.      the  house  from  Christinas,  1870.  He  let  it  to  Vanlohe^  as  a  furnished 

1871       house,  at  £5  per  week,  under  an  agreement  that  six  months'  rent 

Bx  parte     should  be  paid  in  advance,  if  required.  About  the  30th  of  January 

DuwauttST.    ^^  Southam  heard  that  Vanlohe  had  lost  his  situation  with  Mr. 

Yaklohe.  Busden^  and  required  him  to  pay  the  six  months  in  adyanee.  The 
bankrupt  accordingly  paid  him  the  £130  in  question,  not  having 
yet  obtained  his  order  of  discharge.  Mr.  Southam  deposed  that  he 
had  no  notice,  when  he  received  the  money,  tliat  the  bankruptcy 
was  not  closed,  or  that  Vanlohe  had  not  got  his  order  of  discharge, 
and  that  he  did  not  inquire  where  he  got  the  money  from,  but  sup- 
posed that  he  got  it  from  Mr.  Bvsden. 

On  the  2nd  of  February,  the  bankrupt  having  been  examined 
about  this  money,  and  having  admitted  the  receipt  of  £175  from 
Mr.  Rusden  as  indemnification  for  breach  of  contract,  an  order  was 
made  upon  him  to  pay  it  to  the  trustee  within  a  month.  He  did 
not  pay  it,  and  an  application  was  made  for  his  committal ;  but 
the  Court  made  no  order,  being  satisfied  that  he  had  no  means  of 
paying.  On  the  9th  of  May  notice  was  served  on  Mr.  Southam 
of  an  application  to  make  him  repay  the  £130 ;  and  on  the  30th  of 
June  an  order  was  made  accordingly  by  the  County  Court  Judge. 
The  Chief  Judge  reversed  this  order,  and  ordered  Mr.  Southern's 
costs  before  the  County  Court  to  be  paid  by  the  trustee.  From 
this  order  the  trustee  now  appealed. 

Mr.  De  OeXy  Q.C.,  for  the  appellant: — 

Under  sects.  15  and  17  of  the  Act  of  1869  the  money  received 
from  Rusden  vested  in  the  trustee:  1  Will.  4,  c.  56;  Plant  v. 
CotieriU  (1) ;  Cartwright  v.  GZover  (2) ;  the  law  being  on  a  different 
footing  from  that  on  which  it  stood  before  that  Act :  Copland  v. 
Stephens  (3).  Southam,  therefore,  could  not  lawfully  receive  the 
money. 

[The  Lord  Justice  Mellish  : — ^Have  you  any  case  at  common 
law  where  an  uncertificated  bankrupt  having  received  money — a 
legacy,  for  instance — and  paid  it  away,  the  assignees  have  main- 
tained an  action  for  money  had  and  received  against  the  person  to 
whom  he  has  paid  it?] 

(1)  5  H.  &  N.  430.  (2)  2  Giff.  620.  (3)  1  B.  &  A.  698. 
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Certainly  if  a  bankrupt  received  a  legacy  and  paid  it  into  his        L.  JJ. 
bankers,  the  assignees  could  claim  it.  i»7i 

[The  Lord  Justice  Mbllkh:— I  have  no  doubt  that  whenever   ^^^ 
the  bankrupt  could  claim  it,  the  assignees  can  stand  in  his  place        /»  „ 
and  claim  it.    But  another  question  arises,  when  the  bankrupt  has     ^^^^^ 
parted  with  it  under  such  circumstances  that  he  cannot  claim  it 
back.] 

The  claim  of  the  trustee  is  supported  by  Elliot  v.  Clayton  (1) 
and  Beckham  v.  Drake  (2). 
.  [He  also  referred  to  Trouffhton  v.  CHUey  (3).] 

Mr.  Boffley,  eontrdf  was  not  called  upon. 

Sir  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  order  of  the  Chief  Judge  is  quite  right. 
Dealings  with  uncertificated  bankrupts  have  been  going  on  for 
centimes,  and  this  is  the  first  attempt  to  follow  into  the  hands  of 
the  person  receiving  it  money  which  has  been  paid  away  for  value 
by  an  uncertificated  bankrupt.  The  bankrupt,  in  the  present  case, 
has  taken  a  house  and  paid  rent  for  it  out  of  money  which,  no 
donbt,  the  trustee  had  a  right  to  intercept,  and  which,  if  he  had 
given  the  proper  notice,  he  probably  could  have  intercepted.  But 
he  allowed  the  bankrupt  to  receive  it,  who  paid  his  rent  out  of  it, 
and  now  the  trustee  seeks  to  reclaim  the  rent  from  the  landlord. 
Wbere  are  claims  of  this  nature  to  stop,  if  this  were  to  be  allowed  ? 
On  the  same  principle,  if  the  bankrupt  had  paid  hit  butcher  and 
baker  out  of  the  money,  the  amonnt  of  what  they  had  received 
might  have  been  recalled  from  them.  The  appeal  mnst  be  dis- 
missed with  costs. 

Sir  G.  Hellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors:  Messrs.  Pritehard  db  Englefidd;  Messrs.  Home  (t 
Hunter. 

(1)  16  Q.  B.  581.  (2)  2  H.  L.  C.  579.  (3)  Amb.  630. 
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L.JJ.  ZojjMtrfo  MEYER.    I»  r«  STEPHANY. 

1871 

^^         Act  of  Bankruptcy — **  Absenting  himself'* — Intent  to  Defeat  or  Delay  Creditars^^ 

Dee,  14. 16.  Bankruptcy  Act,  1869,  s.  6,  sub^,  3 — Failure  to  keep  Appointment  with 

Creditor* 

A  debtor  promised  to  call  at  an  appoioted  time  on  a  creditor  and  pay  the 
debt.  Having  failed  to  procure  the  money  be  did  not  call ;  but  be  was  to 
be  found  at  his  own  place  of  business  : — 

Beld  (affirming  the  decision  of  the  Begistrar),  that  the  failure  to  keep  the 
appointment  did  not  constitute  an  absenting  himself  with  intent  to  defeat  or 
delay  the  creditor^  and  that  no  act  of  bankruptcy  had  been  committed. 

JLHIS  was  an  appeal  by  the  petitioning  creditors  from  an  order  of 
Mr.  Commissioner  PepySy  sitting  as  Chief  Judge,  annulling  an 
adjudication  against  Siephany,  on  the  ground  that  there  was  no 
act  of  bankruptcy. 

On  the  6th  of  November  Meyer,  one  of  the  petitioning  creditors, 
called  on  StephanyBi  his  place  of  business  to  ask  for  payment  of  a 
bill  of  exchange  for  £18,  which  had  been  returned  to  him  dis- 
honoured. Stq^hany  told  him  that  he  would  try  to  get  the  money 
and  bring  it  him  in  the  afternoon,  Siephany,  who  had  hopes  of 
being  able  to  raise  the  money,  did  not  get  it,  and  did  not  call  on 
Meyer.  In  the  afternoon  of  the  same  day  a  clerk  of  Meyers  called 
on  Stephany  at  his  place  of  business  to  ask  for  payment.  Stephany 
told  him  he  had  not  got  the  money,  but  would  call  on  Meyer  the 
following  morning  (the  7th)  between  eleven  and  twelve.  He 
could  not  get  the  money,  and  did  not  call  on  Meyer  on  the  7th ; 
but  in  the  afternoon  of  that  day  the  same  clerk  again  called  and 
saw  Stephany  at  his  place  of  business.  Stephany  told  him  that  ho 
was  not  then  able  to  pay,  but  would  call  on  him  at  twelve  o'clock 
next  day  with  the  amount  of  the  bill.  He  did  not  succeed  in 
obtaining  the  money,  and  did  not  call.  There  were  similar  failures 
to  call  and  pay  the  debts  of  the  two  other  petitioning  creditors. 

On  the  28th  of  Octoher  Stephany  had  been  served  with  a  twelve- 
day  writ  on  a  bill  of  exchange  at  the  suit  of  his  father-in-law.  On 
the  9th  of  November,  judgment  having  been  obtained  for  £450 
and  costs,  the  father-in-law  levied  execution  on  Stephany's  goods, 
and  they  were  advertised  to  be  sold  on  the  15th, 
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On  the  14th  of  November  Meyer  and  two  other  creditors  pre-       L.  JJ. 
sented  their  petition  for  adjudication,  on  the  ground  that  the        1871 
debtor  had  absented  himself  with  intent  to  defeat  or  delay  his     ExparU 
creditors.    This  petition  was  ordered  to  be  heard  after  the  leaving      Mkteb. 
a  sealed  copy  at  the  debtor's  usual  or  last-known  place  of  abode.    Stephakt« 
It  was  heard  on  the  16th,  when  Mr.  Begistrar  Pq^s  made  an  order. 
The  debtor  applied  for  a  rehearing,  and  on  the  1st  of  December 
Mr.  Pepys  annulled  the  adjudication  and  ordered  the  petitioning 
creditors  to  pay  the  costs. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Firday  Knight,  for  the  Appellants : — 

There  was  a  good  act  of  bankruptcy  under  the  Bankruptcy  Act, 
1869,  s.  6,  sub-s.  3,  the  language  of  which  is  the  same  as  that  of 
the  enactment  on  the  same  subject  in  the  earlier  statutes :  BttsseU 
V.  BeU  (1) ;  In  re  O'Neill  (2) ;  Ourteis  v.  WiUea  (3) ;  Tucker  v. 
Jones  (4) ;  OiUingham  v.  Laing  (5) ;  Widger  v.  Browning  (6) ; 
UaUen  v.  Homer  (7)  ;  Ex  parte  Barney  (8).  In  re  O'Neill  is  pre- 
cisely in  point,  and  Tucker  v.  Jones  is  nearly  the  same. 

Mr.  Kay,  Q.C.,  and  Mr.  Bagley,  contra : — 

If  anything  was  done  here  to  delay  creditors,  it  was  the  making 
the  appointment,  not  the  breaking  it. 

[The  Lord  Justice  Mellish  : — That  remark  seems  to  apply  to 
breaking  an  appointment  at  the  debtor's  own  house,  which  is 
confessedly  an  act  of  bankruptcy.] 

There  is  a  broad  distinction  between  the  two  cases,  for  if  a  debtor 
breaks  an  appointment  at  his  own  house,  the  creditors  cannot  tell 
where  to  find  him ;  but  breaking  an  appointment  at  a  creditor's 
house  cannot  delay  the  creditor  if  the  bankrupt  is  at  home,  and 
can  be  seen  by  the  creditor  at  any  moment.  Here  the  debtor  was 
never  out  of  the  way ;  the  creditors  could  see  him  whenever  they 
wished.  The  failing  to  keep  an  appointment  cannot,  at  most,  be 
more  than  prima  facie  evidence  of  an  intent  to  delay  creditors ;  it 
may  be  explained ;  and  here  it  is  explained  by  the  fact  that  the 

(1)  10  M.  &  W.  340.  (5)  6  Taunt.  632. 

(2)  9  Ir.  Ch.  279.  (6)  9  D.  &  R.  306. 
{Z)  I  Car.  &  P.  2il.  (7)  1  C.  &  F.  108. 

(4)  2  Hing.  2.  (»)  32  L.  J.  (Bkcy.)  41. 
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debtor  made  the  appointments  in  the  hand  fide  belief  that  he 
should  get  the  money,  and  stayed  away  because  he  failed  to  get  it* 
In  £Act,  the  promise  was  not  so  much  a  promise  to  see  the  creditor 
as  a  promise  to  pay  him^  and  the  failing  to  keep  that  is  not  an  act 
of  bankruptcy.  The  cases  do  not  intend  to  lay  down  a  hard  and 
fast  line ;  it  is  a  question  for  a  jury  whether  there  was  an  intention 
to  delay  creditors :  Ex  parte  Lavender  (1)  ;  Leee  v.  Marion  (2). 

Mr.  Boherison  Qriffiihs,  for  the  execution  creditor. 

Mr.  De  Oex,  in  reply. 

Sir  W.  M.  Jambs,  L. J. : — 

In  this  case  the  act  of  bankruptcy  alleged  is,  that  the  debtor 
absented  himself  with  intent  to  defeat  or  delay  his  creditors.  The 
Registrar  was  of  opinion  that  he  had  not  done  so.  We  are  asked 
to  reverse  that  decision,  and  to  hold  that  the  debtor  did  commit 
the  offence  of  which  the  Eegistrar  has  acquitted  him.  We  have 
been  referred  to  a  long  roll  of  cases,  which  are  useful  as  regards 
the  question  of  law,  and  they  all  result  in  this,  that  a  man's 
intentionally  keeping  away  from  any  place  where  he  would,  in 
the  ordinary  course  of  things,  be,  is  absenting  himself.  But  a 
debtor's  absenting  himself  is  no  act  of  bankruptcy  unless  it  be 
with  intent  to  defeat  or  delay  his  creditors;  and  whether  that 
intention  exists,  is  a  question  of  fact,  as  much  as  in  any  criminal 
case  where  the  intent  is  necessary  to  constitute  the  crime.  This 
question  of  fact  is  to  be  tried  like  any  other  question  of  fact.  We 
have  here  to  say,  whether  the  absence  of  this  debtor  from  the 
places  where  he  appointed  to  meet  his  creditors  was  with  an  intent 
to  defeat  or  delay  his  creditors.  I  not  only  am  not  satisfied  that 
it  was,  but  I  am  satisfied  that  it  was  not.  The  debtor  made  a 
promise  to  pay,  but  the  breach  of  that  was  no  act  of  bankruptcy. 
It  is  true  he  also  said  he  would  come  to  the  creditor's  place  of 
business,  but  it  is  not  alleged  that  the  creditor  wanted  to  see  him ; 
the  debtor  was  to  call  and  bring  the  money,  and  the  promise  sub- 
stantially was,  not  that  the  debtor  should  be  there,  but  that  the 
money  should  be  thera    The  rule  of  law  is,  that  a  man  is  taken 

(1)  4  Dea.  &  Ch.  484.  (2)  1  Moo.  &  Bob.  210. 
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to  intend  what  is  the  necessary  or  natural  consequence  of  his  acts.  L.  JJ. 

Now  if  there  was  anything  more  likely  than  another  to  accelerate  1871 

a  creditor's  movements  it  was  his  debtor's  not  coming  to  pay  a  ex  parU 

debt  when  he  had  promised  to  do  so.    The  debtor  was  to  be  found  Meteb. 

at  his  place  of  business;  there  was  no  difficulty  in  seeing  him  or  Stkpbaht. 

in  taking  any  proceedings  against  him ;  and  it  was  impossible  for  , 
the  debtor  to  imagine  that  he  was  gaining  a  minute's  time  by 
failing  to  keep  the  appointment.     I  am  of  opinion  that  the  appeal 
ought  to  be  dismissed  with  costs. 

Sib  G.  Hellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Mr.  E*  A.  Marsden ;  Mr.  /•  S.  Sdlaman.  « 


Vw.Tn. 
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L.  JJ.  CHATFIELD  v.  BERCHTOLDT. 

i^  [1852     C.    81a.] 

Jatu  13,  22 ;   Legacy  Duty — Ettate  pur  auire  vie — Bent-charge  for  Lives  isiuing  out  of  Lands 


Feb,  13. 


in  England^Foreign  DomieU—Se  Geo,  3,  c  52,  s.  20— Fi««  Act  (1  Vict, 
c.  26),  a,  6, 

A  testator  gave  a  rent^harge,  to  issue  out  of  lands  in  England^  to  A,  for 
life,  and  directed  that  after  her  death  it  should  be  continued,  and  equally  divided 
between  B,,  C,  and  2>.,  during  their  lives  and  the  life  of  the  longest  liver. 
B,  died  domiciled  abroad,  leaving  an  English  will,  by  which  she  disposed  of 
her  personal  estate.  On  the  death  of  ul,  who  was  survived  by  O.  and  JD.,  the 
Crown  claimed  from  B's  executors  legacy  duty  in  respect  of  BJe  third  share 
of  the  rent-charge : — 

Held  (reversing  the  decision  of  Bacon,  V.C),  that  snch  duty  was  payable, 
•  for  that  the  interest  in  the  rent-charge  which  passed  to  B*8  executors  was, 
by  the  Wffls  Act^  "  an  estate  pur  autre  vie,  applicable  by  law  in  the  same 
manner  as  personal  estate,'*  and  therefore  fell  within  36  Geo.  3,  c  52,  s.  20, 
and  that  it  was  not  exempt  from  duty  by  reason  of  B.^s  foreign  domidl, 
inasmuch  as,  although  it  was  by  law  applicable  in  the  same  manner  as 
personal  estate,  it  was  not  by  any  of  the  statutes  made  personal  estate,  but 
was  realty  not  following  the  person* 

1  HIS  was  a  Petition  by  way  of  appeal  from  a  decision  of  Vice- 
Chancellor  Bacon. 

The  late  Marquis  of  Hertford,  by  a  codicil  made  in  exercise  of 
a  power  given  him  by  a  settlement  to  charge  settled  estates  in 
England  and  Ireland  with  rent-charges  to  an  amount  not  exceed- 
ing £700,  limited  a  rent-charge  of  £700  to  the  use  of  Louisa  DiUon 
Strachan,  wife  of  Sir  B.  Strachan,  to  be  issuing  out  of  all  the 
lands  which  he  had  power  to  charge,  and  he  appointed  to  her  for 
securing  the  annuity  such  powers  of  distress  as  landlords  have  for 
rent,  and  after  her  death  he  directed  the  rent-charge  to  be  "  con- 
tinued and  equally  divided  during  their  lives  and  the  life  of  the 
longest  liver  to  Matilda  Strachan,  Charlotte  Strachan,  and  Louisa 
Strachan,  the  three  daughters  of  the  said  Sir  B.  Strachan,  in 
manner  that  when  all  three  shall  have  died  the  hereditaments 
shall  be  discharged  for  ever  of  the  same,  but  to  continue  payable 
with  the  powers  cmd  distresses  mentioned  above  to  these  said 
children,  my  wards,  after  their  mother's  death,  during  their  Uves 
and  the  life  of  the  survivor  of  them." 

The  testator  died  on  the  1st  of  March,  1842. 
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Charlotte  Slrachan,  afterwards  Countess  de  Ziehy  Ferraris^  died       L.  JJ. 
in  1851y  domiciled  in  Hungary,  and  leaving  an  English  will,  and        1872 
also  an  Hungarian  will,  the  executors  under  which  were  not  the    Ghatfibld 
same  persons.    By  her  English  will  she  bequeathed  her  personal  bbbohtqlw 

estate  upon  trusts  for  her  sisters,  the  Countess  BercJUoldt  (Matilda       

Slraehan)y  and  the  Princess  de  8t.  Antimo  Buffo  (Louisa  Strachan)^ 
and  their  respective  children.  This  will  was  duly  proved  by  Chai^ 
jfield,  one  of  the  executors. 

In  1852  this  suit  was  instituted  by  the  English  executors  for 
the  administration  of  the  estate  of  the  Countess  de  Ziehy  Ferraris. 
In  1867  Louisa  Dillon  Straehan  died.  By  an  order  of  the  15th  of 
June,  1870,  made  by  the  Lord  Justice  (then  Vice-chancellor) 
JameSy  it  was  declared  that,  according  to  the  true  construction 
of  the  codicil,  the  three  sisters,  upon  the  death  of  their  mother, 
became  entitled  to  the  rent-charge  in  equal  shares  as  tenants  in 
common,  and  that  the  one-third  share  of  the  Countess  de  Ziehy 
Ferraris  therein  was  vested  in  the  Plaintiffii,  as  her  legal  personal 
representatives,  upon  the  trusts  of  her  English  wilL 

The  Commissioners  of  Inland  Bevenue  having  claimed  legacy 
duty  under  the  will  of  the  Countess  upon  her  third  of  the  rent- 
charge,  a  Petition  was  presented  by  the  Plaintiffs,  as  her  legal 
personal  representatives,  to  obtain  the  decision  of  the  Court  as  to 
whether  such  duty  was  payable,  anil  Yice^Cbancellor  Bae(m  de- 
<;ided  that  it  was  not.  The  case  is  reported  (1),  where  the  facts 
will  be  found  in  greater  detaiL 

The  Solieitor-General  (Sir  G.  Jessel),  and  Mr.  W.  W.  EarslaJce, 
for  the  Crown  :— 

We  say,  first,  that  the  words  of  the  statutes  are  strong  enough 
to  make  duty  attach  even  if  this  is  personalty,  but^  secondly,  that 
it  is  not  personalty,  but  an  interest  in  land  on  which  probate 
<luty  is  not  payable,  and  which,  by  the  law  of  nations,  is  regarded 
SB  "  immoveable  "  property ;  thirdly,  that  by  the  law  of  this  country 
it  is  immoveable  property  which  does  not  follow  the  person.  The 
title  of  the  executor  depends  on  the  WiUs  Act,  1  Vict,  c  26,  s.  6. 
This  statute  repeals  the  earlier  enactments.  If  this  is  not  an 
estate  pur  autre  vie  within  the  meaning  of  that  section,  the  execu- 

(l).L9wBep.l2Eq.464. 
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L.  JJ.  tors  have  no  title.  In  BearparJc  v.  Hutchinson  (I)  it  was  held  that 
1872  rents  were  within  29  Car.  2,  c.  3,  s.  12,  and  the  same  must  be 
Ghatfikld  ^^®  ^^^  under  the  recent  Act.  The  interest,  then,  is  within 
36  Geo.  3,  c.  52,  s.  20,  being  **  applicable  by  law  as  personal 
estate,"  and  the  words  of  45  Q-eo.  3,  c.  28,  s.  4,  are  also  sufficient 
to  include  it.  If  not,  it  is  within  8  &  9  Vict.  c.  76,  s.  4,  this  latter 
Act  having  an  extensive  'operation :  AUomey-Oeneral  v.  Marquis 
of  Hertford  (2).  It  has  been  argued  on  the  authority  of  Utty 
Dale's  Case  (3),  and  Boss  v.  AldwicJc  (4),  that  this  is  not  an  estate 
pur  autre  vie,  because  an  estate  for  a  man's  own  life  is  con- 
sidered a  greater  estate  than  an  estate  for  another  man's ;  but 
those  cases  shew  that  a  man,  to  whom  an  estate  is  given  for 
his  own  life  and  the  life  of  another  perssn,  and  the  survivor  of 
them,  has  an  estate  pur  autre  vie  which  he  can  dispose  of,  though 
he  is  said  technically  not  to  have  it  in  him.  This,  therefore, 
is  an  estate  pur  autre  vie,  which  is  made  applicable  as  person* 
alty,  but  is  not  made  personalty,  by  the  Wills  Act,  and  being 
immoveable  property  it  does  not  follow  the  person,  so  that  Thom- 
son V.  Advocat^Oenerdl  (5)  does  not  apply,  and  there  is  nothing 
to  take  it  out  of  the  words  of  the  statutes  which,  if  domicil  were 
out  of  the  question,  would,  as  is  admitted,  impose  legacy  duty 
upon  it. 

[They  also  referred  to  the  arguments  for  the  Crown  in  the 
report  of  the  case  below.] 

Mr.  Amphlett,^  Q.O.,  and  Mr.  Owen,  for  the  executors  of  the 
Countess  de  Zichy  Ferraris, 

Mr.  Schomberg,  Q.C.,  and  Mr.  Macnaghten,  for  the  Countess 
Berchtoldi  and  her  son;  and  Mr.  Fry,  Q.C.,  and  Mr.  James  T. 
Anderson,  for  the  Princess  St.  Antimo  Buffo  and  her  daughter : — 

The  Solicitor-General  contends  that  this,  by  the  law  of  nations, 
is  real  estate,  but  we  say  that  the  quality  of  everything  situate  in 
England  must  be  determined  by  the  law  of  England. 

[The  Lord  Justice  James  : — When  this  case  was  before  me  as 
Yice-Chancellor,  I  seem  to  have  decided  that  this  was  English 

(1)  7  BiDg.  178.  (3)  Cro.  Eliz.  182, 

(2)  14  M.  &  W.  284 ;  3  Ex.  670.  (4)  Ibid.  49L 
(5)  12C1.&P.  1. 
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realty,  for  I  held  it  to  be  Tested  in  the  English  executors  on  the       L.  JJ. 
trusts  of  the  English  will ;  there  being  also  an  Hungarian  will,        1872 
and  an  Hungarian  executor  who  was  not  before  the  Court.]  Ohatpield 

We  submit  that  by  English  law  it  is  personalty,  and  must  follow  bkbchtoldt, 

the  domicil,  for  the  statutes  make  it  personalty :  29  Car.  2,  c.  3 ;        

14  Geo,  3,  c.  20,  s.  9 ;  Bipley  v.  Walerworth  (1) ;  Thomson  v.  Advo- 
cate General  (2). 

[The  Lord  Justice  Mellish: — Does  the  rule  mdbHia  sequuniur 
personam  apply  to  a  chattel  real  ? 

The  Lord  Justice  James: — If  the  argument  of  the  Eespon- 
dents  is  right,  this  property  must  be  handed  over  to  the  Hunga- 
rian executor,] 

This  is  not  an  estate  jmr  autre  vie :  TJtty  Bale's  Case  (3)  ;  Boss  v. 
Aldunch  (4).  But  if  it  is,  it  is  made  personalty  by  the  statutes : 
Oldham  v.  Fickering  (5).  The  statute  says  it  shall  go  and  be 
distributed  as  personal  estate,  i.e.,  according  to  the  law  of  the 
domicil.  Li  Thomson  y.  Advocate-Oenerai  the  distinction  taken 
throughout  is  betwe^  real  and  personal  estate,  not  between 
moveable  and  immoveable  property.  The  Appellants  first  say 
that  this  is  personalty  for  the  purpose  of  charging  it,  and  then  say 
that  it  is  realty  for  the  purpose  of  getting  rid  of  the  effect  of  the 
foreign  domicil.  Wallace  v.  Attomey-Qeneral  (6),  and  the  cases 
cited  in  Davidsons  Conveyancing  (7)  shew  the  effect  of  domicil. 
We  say  that  if  this  is  realty,  it  is  not  an  estate  pur  autre  vie,  and 
that  there  are  therefore  no  words  in  the  Acts  to  charge  it,  but  in 
fact  it  is  personalty  following  the  law  of  the  domicil,  and  not  liable 
to  duty. 

The  SolicUor-General,  in  reply. 


Feb.  13.    Sir  W.  M.  James,  L  J.,  delivered  the  judgment  of  the 
Court  as  follows : — 
The  facts  which  have  given  rise  to  the  question  in  this  case  are 

(1)  7  Ves.  426.  (4).  Cro.  Eliz.  491 ;  5  Rep.  13,  a. 

(2)  12  01.  &  P.  1.  (5)  2  Salk.  464. 

(3)  Cro.  Eliz.  182.  (6)  Law  Rep.  1  Ch.  1. 

(7)  VoL  iv.  p.  264. 
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L.  JJ.       fully  stated  in  the  report  of  the  hearing  before  the  Vice-Chan* 
1872        cellor  Bacon,  from  whose  decision  the  appeal  now  to  be  disposed  of 
Chaitiild   ^  ^^^  brought  before  us. 

«      ^'  One  question  which  has  been  the  subject  of  much  argument 

— ^  before  us  is  whether  the  rent-charge  or  annuity  given  to  the  Kespon- 
dents  is  an  estate  puratdre  vie  or  not.  The  Vice-Ohancellor  held 
that  an  estate  jpur  autre  vie  is  a  mere  technical  expression  which  i^ 
not  to  be  translated  **  for  the  life  of  another,"  but  describes  a  thing 
known  to  the  law.  He  proceeds:  "I  think,  according  to  the 
authorities  Mr.  Fry  referred  to,  this  particular  interest  is  not  an 
estate  jpvr  autre  vie  in  its  technical  meaning  and  signification. 
It  is  an  estate  which  is  to  endure,  no  doubt,  as  long  as  three  lives- 
shall  live,  but  it  is  not  such  an  estate  as  is  described  in  the  Act 
as  an  estate  jmr  autre  vie.'* 

We  are  unable  to  concur  in  this  view. 

It  is,  in  the  first  place,  diflScult  to  reconcile  this  view  as  to  the^ 
technical  meaning  of  the  word  with  the  observations  of  Lord 
CoJce  (1).  lAtUdon  having  said  that  **  by  common  speech  he  which 
holdeth  for  term  of  his  own  life  is  called  tenant  for  term  of  his- 
life,  and  he  which  holdeth  for  term  of  another's  life  is  called 
tenant  for  tetm  of  another  man's  life  (tenant  jpur  ierm^  d' autre 
vie)*'  CoJce  observes:  "Our  author  divides  tenant  for  life  into- 
two  branches  ...  to  this  may  be  added  a  third,  viz.,  an  estate 
both  for  term  of  his  own  life  and  the  term  of  another  man's  life — 
as,  if  a  lease  may  be  made  to  4.,  to  have  to  him  for  the  term  of 
his  own  life  and  the  lives  of  B.  and  (7. ;  for  the  lessee  in  this  case 
hath  but  one  freehold  which  hath  this  limitation  during  his  own. 
life  and  during  the  lives  of  two  others.  And  herein  is  a  diversity 
to  be  observed  between  several  estates  in  several  degrees,  and 
one  estate  with  several  limitations ;  for  in  the  first  an  estate  for 
a  man's  own  life  is  higher  than  for  another  man's  life,  but  in  the 
second  it  is  not."  In  fact,  the  technical  distinction  between  an. 
estate  for  a  man's  own  life  and  for  another  man's  life  is  confined 
to  the  first  case,  that  is,  the  case  of  estates  in  several  degrees,, 
and  is  the  foundation  of  some  nice  technical  learning  as  to  the 
eflect  of  feoffments,  releases,  and  surrenders  by  a  tenant  for  life 
to  a  tenant  for  life  in  remainder.    For  all  other  purposes  an  estate 

(1)  Co.  Litt.  41,  b. 
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given  to  A.  for  his  own  life  and  the  lives  of  others  (probably  the  L.  JJ. 
very  commonest  form  of  all)  was  exactly  the  same  as  an  estate  1872 
given  to  him  for  the  lives  of  others  only.  If  in  either  case  he  died  chatfuld 
before  the  expiration  of  the  term,  the  estate  continued,  and  was 
liable,  when  no  special  occupant  was  named,  to  the  singular 
common  law  incident  of  general  occupancy,  and  was  capable  of 
that  peculiar  limitation  known  as  special  occupancy.  And  when 
the  Statule  of  Frauds^  29  Car.  2,  c.  3,  was  passed,  making  estates 
fur  autre  vie  by  that  name  devisable,  and,  if  not  devised,  charge- 
able in  the  hand^  of  the  heir  when  he  is  special  occupant,  and 
giving  them,  in  case  of  no  special  occupant,  to  the  executors  or 
administrators  to  be  assets  in  their  hands,  it  would,  in  our  opinion, 
have  been  shocking  to  common  sense  if  a  contention  had  been 
raised  that  that  statute  did  not  in  and  by  the  term  '^  estates  fur 
autre  vie  "  include  the  unexhausted  residue  of  an  estate  for  the 
deceased's  own  life  and  the  lives  of  others.  Nor  has  any  such. 
contention  ever  been  made,  nor,  from  the  time  of  the  passing  of 
the  statute  of  Chariee  to  the  present  day,  has  any  doubt  ever  arisen 
as  to  such  estates  being  devisable  or  being  assets  either  in  the 
heir's  hands  or  in  those  of  the  executors  or  administrators.  That 
this  is  an  estate  pur  autre  vie  within  the  StcUute  of  Erands^  that  it 
is  an  estate  pur  autre  vie  within  the  statute  14  Geo.  2,  c.  20,  s.  9, 
and  within  the  WHb  Act,  1  Vict.  c.  26,  there  can,  we  conceive,  be 
no  manner  of  doubt.  And  when,  in  the  statute  of  the  36  Geo.  3, 
c.  52,  s.  20,  the  expression ''  estates  pur  autre  vie  applicable  by  law 
in  the  same  manner  as  personal  estate"  is  used,  it  must  mean  the 
identical  things  which,  under  the  same  name  and  description,  had 
been  the  subject  of  the  previous  Acts,  making  them  applicable  as 
personal  estate. 

We  are,  therefore,  clearly  of  opinion  that  the  property  in  ques- 
tion is  an  estate  inir  aiUre  vie  within  36  Geo.  3,  c.  52,  s.  20.  But  then 
it  was  contended  that  by  force  of  the  several  Acts,  and  the  construc- 
tion put  on  the  statute  14  Geo.  2,  c.  20,  in  the  case  of  Bipley  y. 
Waierwyrth  (1),  the  character  of  personal  property  had  been  so 
impressed  upon  this  interest  that  it  must  be  taken  to  be,  to  all 
intents  and  purposes,  personal  property,  which  would  be  attached  to 
the  person  and  domicil  of  the  deceased  owner,  and  that  the  domicil 

(1)  7  Vca.  425. 
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L.  JJ.       being  in  this  case  Hungarian,  it  must  be  treated  as  Hungarian 

1872       moveables ;  and  therefore,  according  to  the  decision  in  Thomson 

Chatmeld    v.  Advocate-Oeneral  (1),    subject  to  the  implied   exception   in 

Bebcotoldt  ^^^  ^^^  fiscal  laws  in  favour  of  purely  personal  property  passing 

by  and  according  to  the  law  of  the  domicil,  and  not  according  to 

our  law. 

Beyond  all  question,  however,  this  property  is,  by  the  common 
law  of  England^  purely  real  estate,  as  much  real  estate  as  if, 
instead  of  being  a  rent-charge  issuing  out  of  land,  land  itself  to  the 
annual  value  of  the  rent-charge  had  been  given.  And  the  ques- 
tion is,  in  our  judgment,  as  to  this  rent-charge,  to  be  considered 
and  decided  in  exactly  the  same  manner  as  if  there  had  been  a 
limitation  of  Whiteacre  to  the  same  persons  in  the  same  terms. 

Then  what  is  there  in  the  Acts  to  change  the  nature  of  the 
property? 

In  the  hands  of  the  heir,  as  special  occupant,  it  would  have 
been  his  freehold,  giving  him  all  the  qualifications  of  a  freeholder ; 
even  in  the  hands  of  the  executor  or  administrator  it  could  only 
formerly  have  been  conveyed  by  the  assurances  requisite  for  the 
transfer  of  freehold  land ;  if  an  executor  or  administrator  had 
assented  to  the  devise  of  it,  the  devisee  would  have  taken  it  as  a 
freehold,  and  would  have  had  aU  the  qualifications  of  a  British  free- 
holder. The  statutory  provision  is  not  that  it  shall  be  personal 
estate,  but  that  in  certain  circumstances,  and  certain  circumstances 
only,  it  shall  be  applicable  as  personal  estate.  Simile  non  est 
idem.  It  lay  on  the  Respondent  to  shew  that  by  the  law  of 
England  estates  pur  autre  vie  in  land  had  been  converted  into 
pure  personalty  or  moveables ;  and  we  are  of  opinion  that  he  has 
not  discharged  this  burthen  by  shewing  that  by  some  statutory 
provisions  in  some  cases  they  are  to  be  applied  m  the  same 
manner  as  personal  estate. 

We  are  of  opinion,  therefore,  that  the  case  does  not  fall  within 
the  principle  of  the  case  of  Hiomson  v.  Advocate-Oeneral.  It 
is  to  be  dealt  with  as  English  real  estate  pur  autre  vie,  and  that 
leaves  the  following  question :  Is  it  an  estate  applicable  by  law  in 
the  same  manner  as  personal  estate  ?  Under  the  statute  of  29 
Car.  2,  c.  3,  as  recited,  construed,  and  enlarged  in  and  by  the 

0)  12  a  &  F.  1. 


Digitized  by  VjOOQIC 


VOL,  VIL]         CHANCERY  APPEALS.  199 

statute  14  Geo.  2,  c.  20,  the  estates  which  were  to  go^  be  applied,       L.  JJ. 
and  distribated  in  the  same  manner  as  the  personal  estate  of  the        1S72 
testator  or  intestate,  were  estates  pur  autre  vie,  of  which  there    Chacttrld 
shall  be  no  special  occupant,  and  of  which  no  devise  shall  have  ^      ^oldt 
been  made.  

K  the  case  had  rested  there,  we  should  have  thought  that  the 
case  would  have  been  an  ordinary  case  of  a  devise  of  real  estate 
to  tenants  in  common,  which  would  not  have  been  subject  to 
legacy  duty.  But  the  WUb  Act  is  express  that  in  all  cases 
where  there  is  no  special  occupant  of  any  estate  pur  autre  vie, 
it  shall  go  to  the  executor  or  the  administrator  of  the  party  that 
had  the  estate  thereof  by  virtue  of  the  grant.  Then  it  is  now 
*'an  estate  pur  autre  vie,  applicable  by  law  in  the  same  manner 
as  personal  estate ;"  and  it  is  enacted  that  such  an  estate  shall 
be  charged  with  the  duties  by  the  Act  imposed  as  personal 
estate.  It  is,  in  our  judgment,  immaterial  that  there  has,  since 
the  Act  imposing  the  duty,  been  a  change  of  the  law,  making  some 
things  applicable  as  personal  estate  which  were  not  so  before ;  the 
duty  is  imposed  on  things  constituting  by  law  a  distinct  category; 
whatever  by  the  law  for  the  time  beiug  is  included  in  the  category, 
is  subject  to  the  charge ;  whatever  by  the  law  for  the  time  being  is 
excluded  from  the  category,  is  exempt  from  the  charge.  We  are, 
therefore,  of  opinion  that,  being  an  estate  pwr  autre  vie  now 
applicable  by  law  as  personal  estate,  it  is  liable  to  legacy  duty  as 
personal  estate. 

We  do  not  think  it  a  case  for  costs. 

Solicitors:  The  Solicitor  to  the  Inland  Revenue;  Messrs.  Daviee 
&  Williams;  Messrs.  Caprcn,  Bolton,  &  Hitchins;  Messrs.  Farrer, 
Ouvry,  (t  Co. 
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L.  JJ.  In  re  ORIENTAL  COMMERCIAL  BANK. 

^^'  MORRIS*  CASE. 

Winding-up — Past  Shareholder'^  Class  B — Companies  Ad,  1862,  ».  38. 

EM  (reversing  the  decision  of  Bacon^  V.C.),  that,  in  estimating  the  debts 
for  which  contributories  in  Class  B  (past  members)  are  liable,  all  sums  paid 
in  respect  of  those  debts  in  the  course  of  the  winding-up  must  be  deducted  ; 
and  in  estimating  what  sums  have  been  so  paid,  the  assets  (including  the 
calls  on  the  A  contributories)  are  to  be  treated  as  applied  in  payment  pari 
passu  of  all  the  debts : 

Eddy  also,  that  the  contributions  of  B  contributories  are  to  be  applied  ia 
payment  of  the  debts  to  which  the  B  contributories  are  respectively  liable. 

Statement  of  the  rules  according  to  which  the  amount  of  liability  of  each 
of  the  B  contributories  is  to  be  ascertained. 

IhIS  was  an  appeal  by  Morris,  a  contributory  of  the  Oriental 
Commerdcd  Bank,  in  the  B  Class,  from  a  decision  of  Vice-Chan- 
cellor  Bacon. 

Morris  was  the  holder  of  fifty  shares  in  the  bank.  On  the  6th  of 
November,  1865,  he  duly  transferred  these  shares  to  Demetrio 
Pappa,  who  was  the  registered  holder  at  the  commencement  of  the 
winding-up  of  the  bank  in  July,  1866.  Pappa  was  settled  on  the 
A  list  of  contributories,  but  had  paid  no  calls,  had  become 
bankrupt,  and  his  estate  had  paid  no  dividend.  The  total  amount 
remaining  to  be  paid  up  on  these  shares  at  the  date  of  the  winding-up 
was  £800,  nothing  having  been  paid  on  them  since  the  transfer. 

At  the  date  of  Morrises  transfer  the  bank  was  indebted  to  a 
large  amount,  as  also  at  the  time  of  the  winding-up ;  but  by  the 
time  of  the  commencement  of  the  winding-up  the  old  liabilities 
existing  at  the  time  of  Morrises  transfer  had  all  been  wiped  out, 
with  the  exception  of  debts  amounting  in  the  whole  to  £642  5a.  9d. 
The  assets  of  the  bank,  including  the  moneys  actually  raised  by 
calls  on  the  contributories  in  Class  A  (the  members  at  the  time 
of  winding-up),  were  sufficient  to  pay  15s.  in  the  pound  on  all  the 
debts  of  the  bank.  It  was  found  that  nothing  more  could  be 
obtained  from  the  A  contributories,  many  of  them  having  become 
bankrupt  or  insolvent,  and  a  list  was  therefore  made  out  of  I^ 
contributories,  being  the  former  holders  of  shares  who  had  trans- 
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ferred  them  within  a  year  before  the  winding-up.   The  total  amount       L.  JJ. 
remaim'ng  to  be  called  up  on  the  shares  in  respect  of  which  they        1871 
were  put  upon  the  list,  was  £64,492.  MoBBiif 

A  summons  was  then  taken  out  by  the  official  liquidator  to  have       ^^ 
it  determined  on  what  footing  calls  were  to  be  made  on  the  B 
contributories.    The  summons  suggested  three  principles : — 

1.  That  each  contributory  in  Class  B  was  liable  (to  the  extent 
of  the  amount  remaining  unpaid  on  his  shares)  for  the  total  amount 
of  the  bank's  indebtedness  when  he  transferred  his  shares ; 

2.  Or  that  each  contributory  in  Glass  B  was  (to  the  extent  of  the 
amount  unpaid  on  his  shares)  liable  rateably  with  the  other  B 
contributories  for  his  proportion  of  the  debts  of  the  bank  which 
were  owing  when  he  transferred  his  shares,  and  which  remained 
owing  at  the  commencement  of  the  winding-up ; 

3.  Or  that  each  B  contributory  was  (to  the  extent  of  the  amount 
unpaid  on  his  shcires)  liable  rateably  with  the  other  B  contribu- 
tories for  such  debts  of  the  bank  as  were  due  when  he  trans* 
ferred  his  shares,  and  remained  due  at  the  commencement  of  the 
winding-up,  deducting  therefrom  the  dividends  paid  in  respect  of 
those  debts  under  the  winding-up* 

Yice-Chancellor  Bacon  made  an  order  declaring  it  to  be  the 
opinion  of  the  Court  '^  that  each  contributory  of  Class  B  is  liable 
to  contribute  to  the  assets  of  the  bank  (but  so  as  no  call  be 
made  in  excess  of  the  amount  now  unpaid  on  the  shares  held  by 
him)  rateably  with  the  other  B  contributories  to  the  extent  of 
the  debts  which  were  owing  by  the  bank  when  he  transferred  his 
shares,  and  which  remained  owing  at  the  commencement  of  the 
winding-up,  without  any  reduction  in  respect  of  the  dividends  upon 
such  debts  already  paid  by  the  liquidator  in  the  course  of  the 
winding-up  out  of  the  contributions  made  by  the  contributories  of 
Class  A  since  the  commencement  of  the  winding-up,  and  the  other 
assets  of  the  said  bank." 

Mr.  Frif,  Q.C.,  and  Mr.  Wedldke,  for  the  Appellant  :— 

We  say,  first,  that  the  liability  of  B  contributories  is  confined 
to  so  much  of  the  debts  due  when  they  respectively  parted  with 
their  shares  as  remains  due  after  allowing  for  everything  paid  in 
respect  of  those  debts,  either  while  the  company  was  a  going 
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L.  JJ,      concern  or  during  the  winding-up.     The  case  mainly  turns  on 
1871       sect.  38  of  the  Companies  Act.     BretPs  Case  (1)  in  substance 

Morris'  decides  the  point.  If  the  A  contributories  pay  these  debts  in  full, 
then,  according  to  Brett's  Case,  there  is  no  further  liability ;  but 
according  to  the  decision  of  the  Vice-Chancellor  in  the  present 
case,  if  a  shilling  in  the  pound  on  them  is  left  unpaid,  the  B 
contributories  are  liable  to  the  extent  unpaid  on  their  shares  to 
pay  the  whole  amount  of  those  debts.  This  cannot  be.  How  can 
the  B  contributories  be  called  upon  to  pay  the  whole  of  a  debt  when 
part  of  it  has  been  paid  by  the  parties  primarily  liable  ?  Secondly, 
we  contend  that  the  liability  of  each  B  contributory  must  be 
exhausted  before  one  who  parted  with  his  shares  before  him  is 
resorted  to.  Every  transferee  comes  into  the  concern  as  a  going 
concern,  taking  to  it  with  its  liabilities :  Baird's  Case  (2).  He 
thereupon  becomes  liable,  along  with  the  other  then  shareholders, 
in  exoneration  of  all  those  who  have  parted  with  their  shares,  and 
this  liability  continues.  In  Brett's  Case  it  was  considered  i^at 
the  analogy  of  ordinary  partnerships  was  to  be  taken  into  account 
in  construing  the  statute ;  and  the  case  is  like  that  of  a  partnership 
agreeing  to  indemnify  an  outgoing  partner.  If,  then,  another 
partner  retires  with  a  similar  contract  for  indemnity  from  the 
continuing  partners,  he  still  is  liable  in  priority  to  the  one  who 
first  retired. 

[The  Lord  Justice  James  : — Suppose  a  debt  of  £10,000,  for 
£8000  of  which  A.  is  surety,  and  afterwards  B.  becomes  surety  for 
£6000  of  it.    Can  A.  require  B.  to  be  resorted  to  first  ?] 

The  case  is  not  one  of  principal  and  surety,  but  of  a  statutory- 
liability  :  Eelbert  v.  Banner  (3)  ;  Hudson  s  Case  (4). 

[Andrews'  Case  (5),  Weston's  Case  (6),  and  In  re  Accidental  and 
Marine  Insurance  Corporation  (7),  were  also  referred  to  as  to  the 
position  of  B  contributories.] 

Mr.  Kay,  Q.C.,  and  Mr.  Kekewich,  for  the  official  liquidator,  were 
desired  to  confine  themselves  to  the  first  point : — 
Whatever  the  decision  be,  the  B  creditors  will  not  be  paid  in 

(1)  Law  Eep.  6  Ch.  800.  (4)  Law  Rep.  12  Eq.  1. 

(2)  Ibid.  5  Ch.  726.  (5)  Ibid.  4  Eq.  458  ;  3  Ch.  16L 

(3)  Ibid.  5  H.  L.  28.  (6)  Ibid.  6  Eq.  17. 
(7)  Law  Rep.  5  Ch.  428. 
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foil;  for  though,  no  doubt,  the  B  contributories  can  pay  the       L.  JJ. 
amouDt  required,  it  will  go  to  the  general  assets.  1871 


Not.  3.    Sib  W*  M.  James,  L,  J.  :— 

In  this  case  an  application  was  made  by  the  official  liquidator 
for  the  purpose  of  obtaining  the  opinion  of  the  Court  upon  the 
question  as  to  the  extent  and  application  of  the  funds  which  were 
to  be  contributed  by  the  shareholders  in  what  is  ordinarily  called, 
in  these  cases,  class  B — that  is,  those  persons  who  had  been  share- 
holders within  a  year  before  the  winding-up,  but  had  ceased  to  b© 
shareholders  at  the  time  of  the  winding-up.  The  Vice-Chancellor 
was  of  opinion  that  they  were  liable  to  the  whole  extent  of  the 

(1)  Law  Rep.  6  Eq.  509.  (2)  Law  Bep.  5  H.  L.  28. 

(3)  Law  Rep.  5  Oh.  428. 


[The  Lords  Jdstices  intimated  that  this  was  opposed  in  principle      Morris' 
to  Brdfs  Case.']  ^ 

In  Edberfs  Case  (1),  the  decision  in  which  was  affirmed  by  the 
House  of  Lords  (2),  the  Master  of  the  KoUs  held  the  contributions 
of  the  B  contributories  to  be  general  assets. 

[Their  Loedshits  expressed  dissent  from  this  view.] 

Then  as  to  the  question  what  they  are  to  pay.  We  submit  that, 
when  B  contributories  have  once  become  liable  to  be  called  upon, 
they  must,  to  the  extent  of  their  liability,  contribute  rateably  with 
Class  A  to  the  past  debts :  In  re  Accidental  and  Marine  Insurance 
Corporaiion  (3). 

[The  Lord  Justice  Mellish  : — We  do  not  think  that  that  de- 
cision can  stand  with  Bretfs  Case.'] 

Then  the  question  arises,  what  is  to  be  done  if  an  A  contributory 
cannot  pay  the  calls.  Is  the  former  holder  to  be  resorted  to,  or 
must  the  other  A  contributories  make  up  the  deficiency  ? 

[The  Lord  Justice  James  : — ^We  are  of  opinion  that  the  A 
contributories  are,  up  to  the  extent  of  their  liability,  primarily 
liable  for  eTorything.] 

Mr.  Eddis,  Q.C.,  and  Mr.  Higgins^  for  the  creditors*  representative* 
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L.  JJ.  debts  due  at  the  tame  they  respectively  ceased  to  be  shareholders, 
1871  and  which  remained  due  at  the  commencement  of  the  winding-up, 
Horbib'  without  making  any  deduction  in  respect  of  the  dividend  which 
2^  had  been  paid  in  the  course  of  the  winding-up.  We  are  of  opinion 
that  that  view  is  not  an  accurate  view,  and  that,  in  truth,  it  is  di- 
rectly in  contravention  of  the  judgment  of  the  full  Court  in  Bretfs 
Case  (1),  in  which  it  was  held  that  the  liabilities  of  the  ex-share- 
holders, and  the  rights  of  the  creditors  who  were  creditors  at  the 
time  when  they  ceased  to  be  shareholders,  concerned  only  those 
two  classes ;  and  that  there  was  no  right  or  equity  whatever  either 
in  the  company,  the  existing  shareholders,  or  the  subsequent  cre- 
ditors to  interfere  in  any  arrangement  they  mght  make  between 
themselves  for  the  satisfaction  or  release  of  those  liabilities.  It 
appears  to  us  utterly  inconsistent  with  that  to  hold  that  there  is  to 
be  a  marshalling  of  the  assets  for  the  purpose  of  getting  some  more 
funds  into  the  coffers  of  the  liquidator  for  the  purpose  of  paying  a 
larger  dividend  to  those  creditors  who  have  already  received  certain 
dividends.  The  question  was  very  fully  considered  at  that  time ; 
and  it  appears  to  me  that  the  conclusion  then  arrived  at  was 
clearly  in  accordance  with  the  provisions  of  the  Companies  Ad. 
The  company's  assets  are  to  go,  in  the  first  place,  in  payment  of 
their  debts.  The  company's  assets  include,  of  course,  all  the 
unpaid  capital  that  is  recoverable  from  the  existing  shareholders; 
imd,  according  to  the  133rd  section,  which  is  a  direction  given  in 
cases  of  voluntary  winding-up,  the  whole  assets  of  the  company, 
which,  of  course,  include  the  unpaid  capital,  are  to  be  applied  pari 
passu  in  payment  of  all  the  creditors ;  evidently  intending  that  the 
liquidator  was  not  to  pay  some  only  of  the  creditors  in  order  that 
others,  who  had  particular  claims  on  particular  shareholdenf,  might 
obtain  a  larger  amount  from  those  shareholders.  It  appears  to  me 
that  the  direction  of  the  Yice-Chancellor,  that  the  dividends  re- 
ceived in  the  course  of  the  winding-up  are  not  to  be  taken  into 
consideration,  is  erroneous,  and  ought  to  be  struck  out  of  the 
order. 

Then  it  was  contended,  on  the  part  of  the  Appellant,  that  we 
were  to  apply  the  principle  further,  and  to  say  that  each  class  of 
ex-shareholders  was  to  be  exhausted  before  going  back  to  an 
(1)  Law  Txep.  6  Ch.  800 
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earlier  dUiss  of  shareholders.    That  appears  to  me  not  to  be  con-       L«  JJ. 
straing  any  words  in  the  Act,  but  to  be  making  an  Act.    The       isn 
liability  of  the  ex-shareholders  is  a  liability  entirely  created  by      ^^^^ 
statute,  and  there  is  nothing  in  the  Act  of  Parliament  which  gives       2f^ 
any  sach  right  or  equity  as  this ;  nor  do  I  see  how  it  can  arise.  No 
donbt  every  transferor  of  a  share  has  a  right  to  be  indemnified  by 
his  transferee,  bat  no  transferor  has  any  equity  against  the  holder 
of  other  shares ;  he  has  no  right  or  eqoity  in  respect  of  that.    The 
resnlt  is,  that  each  ex-shareholder  is  liable  to  contribnte  in  respect 
of  those  debts  which  were  debts  at  the  time  when  he  ceased  to  be 
«  shareholder.     It  has  been  urged  that  there  is  a  difficulty  in 
working  this  out ;  but  the  Lord  Chancellor^  in  Bretf$  C<ue  (1),  said 
it  appeared  to  him  that  there  really'cpuld  be  no  difficulty  in  ascer- 
taining how  the  funds  were  to  be  applied  and  distributed ;  and  in 
this  I  fully  concur.     There  may  be  a  great  number  of  sums  in 
arithmetic  to  be  worked  out  for  the  purpose,  but  that  is  the  only 
difficulty ;  and  if  there  is  one  thing  in  which  an  official  liquidator 
is  especially  required  to  be  skilful,  it  is  the  making  all  arithmetical 
calculations  that  may  be  required. 

The  mode  in  which  the  principle  is  to  be  applied  may  be  simply 
thus  exemplified.  Let  us  take  the  simplest  possible  case,  that  of 
^.,  £.,  and  C,j  three  ex-shareholders,  and  suppose  that  the  debts 
due  when  A.  retired  cmd  remaining  unpaid,  to  which  he  is  liable  to 
contribute,  amount  to  £100 ;  that  the  debts  due  when  B.  retired, 
at  a  later  date,  and  remaining  unpaid,  to  which  debts  B.  is  liable  to 
contribute,  amount  to  £200, being  the  first  £100  with  £100  more; 
and  that  the  debts  due7when  C.  retired,  and  remaining  unpaid, 
amount  to  £300,  being  the  same  £200  with  £100  more ;  C.  then 
must  pay  the  whole  of  the  last  £100 ;  B.  and  (7.  must  contribute 
to  make  up  the  next  £100 ;  and  A.,  B.,  and  (7.  must  contribute  to 
make  up  the  first  £100.  Now,  assuming  that  C,  being  called  upon 
to  pay,  is  unable  to  pay  the  whole  amount  of  his  liability,  what  he 
actually  does  pay  must  be  apportioned  pro  rata  between  the  last 
£100  and  the  contributions  which  he  ought  to  have  paid  towards 
the  other  two  sums  of  £100  respectively.  B.  then,  to  the  extent 
of  his  liability,  must  pay  what  remains  of  the  second  £100,  and 
contribute  rateably  with  A.  to  what  remains  of  the  first  £100.  If 
(1)  Law  Rep.  6  CL  800. 
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L.  JJ.  B.  fails  to  pay  all  that  he  ought,  then  A.,  to  the  extent  of  his 
1871  liability,  must  pay  the  whole  that  would  then  remain  of  the  first 
Morris*  £100.  In  that  way  there  would  be  a  certain  degree  of  marshall- 
ing, that  is  to  say,  it  is  the  right  of  each  party  to  call  upon  the 
other  parties  jointly  liable  with  him  to  the  same  debt  to  contribute 
to  that  debt.  C.  is  under  a  liability  as  to  the  whole  of  the  £300, 
B.  as  to  the  £200,  and  A.  only  as  to  the  £100 ;  each  must  contri- 
bute rateably  with  those  liable  with  him  to  each  sum  in  respect  of 
which  they  are  jointly  liable.  There  seems  to  me  to  be  no  diffi- 
culty in  working  that  out,  except  the  difficulty  that  I  mentioned 
before,  of  making  a  great  number  of  sums,  and  ascertaining  the 
exact  number  of  debts,  and  the  exact  number  of  contributories 
liable  in  respect  of  each  debt. 

I  think  the^order  of  the  Vice-Chancellor  should  be  varied  so  as 
to  reduce  the  amount  of  debts  in  respect  of  which  the  B  contri- 
butories are  liable  to  contribute  by  the  dividends  upon  such  debts 
already  paid  by  the  liquidator  in  respect  of  the  winding-up  out  of 
the  contributions  made  by  the  contributories  of  class  A  since  the 
commencement  of  the  winding-up,  and  the  other  assets  of  the 
bank;  and  there  should  be  a  declaration  that  the  funds  contributed 
by  the  B  contributories  are  to  be  applied  in  payment  of  the  debts  to 
which  the  B  contributories  are  respectively  liable. 

Sir  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 


By  the  order,  as  finally  settled,  it  was  ordered  that  the  order  under 
appeal  should  be  varied,  and  as  varied  should  be  as  follows : — 

"  This  Court  being  of  opinion  that  each  contributory  of  Class  B  is  liable  to 
contribute  to  the  assets  of  the  company  (but  so  as  no  call  be  made  in  excess  of 
the  amount  now  unpaid  on  the  shares  held  by  him)  rateably  with  the  other  B 
contributories  to  the  extent  of  the  debts  which  were  owing  by  the  company 
when  he  transferred  his  shares,  and  which  remained  owing  at  the  commencement 
of  the  winding-up,  and  now  remaining  owing  after  the  application  of  the  contri- 
butions made  by  the  contributories  of  class  A  since  the  commencement  of  the 
winding-up,  and  of  the  other  assets  of  the  company.  And  their  Lordships  do 
declare  that  for  the  payment  of  each  debt  a  call  must  be  made  on  those  oontri- 
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butorics  who  transferred  their  shares  after  it  was  contracted;  and  that  the  sums       L.  jj. 

contribnted  by  the  B  contributories  respectively  be  applied  exclusively  in  payment         jg-, 

of  the  debts  which  were  incurred  before  the  dates  of  the  respective  transfers,  and         ^v^ 

remamcd  unpaid  at  the  commencement  of  the  winding-up."  Mobbis* 

Case. 

Solicitors :  Messrs.  Ashurst,  Morris,  dt  Co. ;  Messrs.   Uptons  & 
Co.;  Messrs.  Crodey  dt  Bwm. 


In  re  CONTRACT  CORPORATION.  L.  jj. 

GOOCH'S  CASE.  15J3 

Dae.  22. 
Windinff-up-^Fractice — Production  of  Documents — Affidavit — Official  ^g-g 

Liquidator.  ^»y^ 

Jan.  12, 

The  ofificial  liquidator  of  a  company  is  in  the  position  of  a  receiver  or  -^^bJlS. 
manager  of  partnership  assets  appointed  by  the  Court.  Where  he  represents 
the  company  in  a  suit  against  strangers,  or  in  a  proceeding  in  the  winding-up 
against  an  alleged  contributory,  the  adverse  party  has  a  right  to  the  same  dis- 
covery from  him  as  from  an  ordinary  litigant.  But  where  the  question  is 
whether  a  past  shareholder  is  to  bo  placed  on  list  B,  and,  if  so,  what  is  the 
extent  of  his  liability,  that  being  a  question  which  does  not  concern  the  com- 
pany, the  official  liquidator  is  only  bound  to  afford  equal  facilities  to  the 
shareholder  and  the  creditors,  but  not  to  make  discovery  at  the  instance  of 
either  party. 

The  decision  of  the  Master  of  the  Bolls  reversed. 

Observations  ou  In  re  Bamed^s  Banking  Comjpany^  Ex  parte  Contract 
Corporation  (1). 

1  HIS  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls 
made  in  the  winding-up  of  the  Contract  Corporation,  Limited 
directing  the  official  liquidator  to  make  an  affidavit  as  to  the 
documents  in  his  possession. 

In  January,  ISGS,  Mr.  Qooch  transferred  his  shares  in  the  com- 
pany to  a  person  named  Adams.  In  August  following  Adams 
transferred  his  shares  to  Dove,  and  in  December,  1865,  Dove  trans- 
ferred them  to  Beal. 

On  the  22nd  of  March,  1866,  the  Petition  was  presented  under 
which  the  company  was  ordered  to  be  wound  up,  at  which  time 
Beats  name  was  on  the  register  as  holder  of  the  shares. 

Adams  and  Dove  were  both  infants,  but  Beai  was  of  full  age. 

(1)  Law  Hep.  2  Gh.  850. 
VouVIL  U  1 
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L.  jj.      Under  these  circumstances  the  o£Scial  liquidator  sought  to  put 

1871-2      Qooch  on  the  list  of  contributories,  on  the  ground  that  his  transfer 

GoooH^ASE.  *^  ^dams  was  invalid,  and  that  he  still  remained  a  shareholder ; 

and  in  the  alternative  of  the  defect  in  the  transfer  being  held  to 

have  been  cured  by  the  subsequent  dealings  with  the  shares,  he 
sought  to  put  Oooch  on  the  B  list  of  past  members,  on  the  ground 
that  he  remained  a  member  till  December,  1865,  when  the  transfer 
to  Bedl  was  made. 

In  support  of  his  defence  to  this  alternative  claim,  GoocJh  called 
upon  the  official  liquidator  to  make  an  affidavit  as  to  all  documents 
in  his  possession  relating  to  the  questions  at  issue.  The  Master  of 
the  Bolls  made  the  order  asked  for,  considering  that  the  official 
liquidator  was  in  the  same  position  as  an  ordinary  Defendant ;  and 
from  this  decision  the  official  liquidator  appealed. 

Sir  B.  Baffff allay y  Q.C.,  and  Mr.  ChUtyy  for  the  Appellant : — 
The  official  liquidator  is  not  a  litigant ;  he  is  merely  an  officer 
of  the  Court ;  and  the  documents  in  his  possession  are  in  posses- 
sion of  the  Court  in  the  same  way  as  if  they  were  deposited  with 
the  Clerk  of  Becords  and  Writs.  It  is  his  duty  to  give  every 
facility  both  to  contributories  and  creditors,  but  he  could  not  make 
such  an  affidavit  as  is  required  of  him  without  a  complete  exami- 
nation of  all  the  books  and  other  documents  of  the  company,  which 
would  enormously  increase  the  costs  and  delay  of  a  winding-up. 
This  would  be  especially  the  case  in  questions  relating  to  the  B 
list,  for  the  particulars  of  each  creditor's  debt  would  have  to  be 
gone  into.  The  practice  of  litigants  in  a  Chancery  suit  bears  no 
analogy  to  the  present  case;  for  in  Chancery  there  are  pleadings 
which  raise  specific  issues.  But  here  every  defence  is  open,  and  the 
official  liquidator  could  not  know  to  what  particular  points  to  direct 
his  search.  The  contributories  are  in  the  position  of  partners ; 
they  are  entitled  to  free  access  to  the  partners'  books,  but  they 
must  search  them  themselves,  and  cannot  call  on  the  other  part- 
ners to  make  an  affidavit  of  their  contents. 

[They  referred  to  the  Companies  Act,  1862,  ss.  92,  94,  99, 154, 
156.    Gen.  Ord.  of  November,  1862,  rules  58,  68,  74.] 

Mr.  Morgan^  Q.C.,  and  Mr.  Bagshawe^  for  Mr.  Oooch : — 

The  official  liquidator  is  not  merely  an  officer  of  the  Court ;  he 
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stands  in  the  place  of  the  directors ;  the  property  of  the  company  L.  J  J. 
is  under  his  control,  and  in  litigious  proceedings  he  is  in  a  position  1871-2 
^analogous  to  the  secretary  or  other  public  ofiScer  of  a  company  goooh's  Cass. 
who  is  made  a  party  for  purposes  of  discovery ;  In  re  BamecCs 
Banking  Comfany^  Exparle  Contraet  Oorporaium  (1).  In  the 
ordinary  practice  in  Chancery  the  duty  of  making  such  an  afiS- 
davit,  and  the  right  to  require  it»  are  extended  to  persons  not 
formally  parties,  such  as  the  o£Scers  of  a  company :  Banger  v. 
{jhreat  Wedern  Railway  Company  (2) ;  Bodidcde  Canal  Company  y. 
King  (3) ;  and  to  creditors :  In  re  M^Veagh  (4).  In  the  present 
-case  the  real  contest  is  respecting  QooeKe  liability  as  a  past  mem- 
ber, and  the  litigation  is  between  him  and  a  particular  class  of 
<;reditor8.  The  o£Scial  liquidator  represents  for  this  purpose  that 
particular  class;  they  do  not  appear  and  contest  the  question 
themselves :  Weshris  Case  (5).  The  inconvenience  alleged  is  no 
answer  to  the  application.  It  is  the  duty  of  the  official  liquidator 
to  be  well  acquainted  with  the  documents ;  and  all  we  want  to 
know  is,  which  of  the  debts  to  which  Oooch  was  liable  have  been 
paid  off,  and  which  are  in  existence. 

[They  also  referred  to  the  11  &  12  Vict  c  45,  s.  118 ;  the  Ckm- 
panies  Act,  1862,  s.  94  ;  15  &  16  Vict  c.  86,  s.  18.] 

Mr.  Chitty,  in  reply. 


Feb.  13.    Sir  W.  M.  James,  L.J.,  delivered  the  judgment  of       1872 
the  Court  as  follows : — 

This  is  an  appeal  from  an  order  of  the  Master  of  the  Bolls 
directing  the  Appellant,  the  official  liquidator  of  the  company,  to 
make  an  affidavit  as  to  the  documents  in  his  possession. 

The  Bespondent  is  a  person  who  is  sought  by  the  official  liqui- 
dator to  be  placed  on  the  list  of  contributories,  on  the  ground  that 
«n  alleged  transfer  made  by  his  testator,  being  to  an  infant,  was  a 
nullity,  and  that  he  continued  to  be  a  shareholder. 

There  was  an  alternative  claim  under  these  circumstances.  The 

(1)  Law  Rep.  2  Ch.  350.  (3)  15  Beav.  11. 

(2)  4  De  G.  &  J.  74.  (4)  1  D.  J.  &  S.  399. 

(5)  Law  Bop.  6  Eq.  17. 

U2  I 
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L.  JJ.       infknt  himself  made  a  transfer,  which  was  accepted  and  registered, 

1872        and  there  have  been  subsequent  dealings  with  the  shares,  and  it  iS' 

GoootfTcisB,  suggested  that  if  these  dealings  with  the  shares  preclude  the  right 

to  go  back  to  the  original  void  transfer,  and  treat  all  subsequent 

dealings  as  avoided,  at  all  events  there  was  a  time  during  which 
the  infant  alone  was  the  nominal  shareholder,  and  during  that 
time  the  transferor  is  liable  to  be,  as  the  then  shareholder, 
placed  on  list  B. 

This  is  the  contention  on  the  one  part ;  on  the  part  of  the  Be- 
spondent  he,  of  course,  denies  that,  his  testator  was  a  continuing 
shareholder,  and,  with  respecf  to  the  claim  to  put  him  on  the 
list  B,  he  alleges  that  the  statutory  requisites  do  not  exist ;  that 
is  to  say,  that  there  are  no  debts  of  the  company  dating  back 
beyond  the  time  at  which  he  ceased  to  be  a  member — at  least  none 
which  there  were  not  assets  of  the  company  sufficient  to  discharge. 

It  is  with  a  view  to  discovery  in  support  of  this  contention  that 
the  Appellant  is  asked  to  make  the  affidavit  as  to  documents. 

The  argument  of  the  Appellant  is,  that  he  is  not  a  litigant,  or  in 
the  position  of  a  litigant,  with  respect  to  the  questions  at  issue ; 
that  he  is  an  officer  of  the  Court,  and  notliing  but  an  officer  of  the 
Court,  who  has  neither  power  nor  duty  to  do  anything  except  under 
^  the  orders  and  directions  of  the  Judge,  and  that  his  possession  of 
the  books  and  papers  of  the  company  is,  in  truth,  as  much  the  pos- 
session of  the  Court  by  him  as  if  they  were  deposited  with  the  Clerk 
of  the  Kecords  and  Writs,  or  with  any  other  officer  of  the  Court. 

It  has  been  pointed  out  to  us  that  by  the  Act  of  Parliament  pro- 
vision is  made  for  giving  to  any  person  interested  access  to  all  the 
books  and  papers  in  the  liquidator's  possession ;  and  it  has  been 
argued  with  great  force  before  us  that  if,  in  every  question  to  be 
settled  in  the  winding-up  of  a  company,  every  creditor,  every  con- 
tributory, every  officer  of  the  company,  is  entitled  ex  debUoJusHiise, 
to  treat  the  official  liquidator  as  a  litigant,  and  to  compel  him  to 
make  discovery,  and  for  the  purposes  of  such  discovery  to  make 
the  necessary  examination  of  all  the  books  and  papers  in  hi^ 
CT^stody,  in  order  to  ascertain  which  of  them  relates  or  contains 
entries  relating  to  the  matter  in  controversy,  it  would  add  enor-> 
mously  and  fearfully  to  the  costs,  already  enormous  and  fearful,  of 
a  winding-up. 
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We  think  that  there  is  very  great  weight  in  the  considerations  L.  JJ. 
BO  presented  to  us :  a  winding-up  is,  in  truth,  a  partnership  suit,  iS72 
and  the  oflScial  liquidator  is  the  receiver  and  manager  of  the  part-  goochToasb. 
nership  assets,  and  also  fills  the  character  of  an  accountant  to  make  '"* 
Yip  the  books  and  accounts,  so  as  to  ascertain  each  partner's  share 
of  liability  and  share  of  surplus,  if  there  should  be  any.  And  it 
would  certainly  be  a  very  novel  thing  to  treat  a  receiver  and 
manager  appointed  by  the  Court,  or  an  accountant  appointed  by 
the  partners  themselves,  as  a  person  liable  to  be  treated  as  a  De- 
fendant for  the  purposes  of  discovery.  And  we  can  find  nothing 
in  the  Act  of  Parliament  which  authorizes  an  ofiSicial  liquidator  to 
be  treated  otherwise  than  such  a  receiver,  or  manager,  or  account- 
ant would  be  liable  to  be  treated.  The  express  provision  that  the 
official  liquidator  is  to  act  in  every  respect  under  the  authority  of 
the  Court  would  seem,  on  the  contrary,  to  shew  that  there  can  be 
•no  necessity  for  treating  the  liquidator  as  a  litigant  Defendant.  In 
truth,  it  is  of  the  utmost  importance  that  the  liquidator  should, 
as  the  officer  of  the  Court,  maintain  an  even  and  impartial  hand 
between  all  the  individuals  whose  interests  are  involved  in  the 
'winding-up.  He  should  have  no  leaning  for  or  against  any  indivi- 
dual whatever.  It  is  his  duty  to  the  whole  body  of  shareholders, 
and  to  the  whole  body  of  creditors,  and  to  the  Court,  to  make  him- 
self thoroughly  acquainted  with  the  affairs  of  the  company ;  and 
to  suppress  nothing,  and  to  conceal  nothing,  which  has  come  to 
his  knowledge  in  the  course  of  his  investigation,  which  is  material 
to  ascertain  the  exact  truth  in  every  case  before  the  Court.  And 
it  is  for  the  Judge  to  see  that  he  does  his  duty  in  this  respect 

If  a  person  interested  in  any  such  case  desires  to  see  any  books 
or  papers,  it  is  the  duty  of  the  liquidator  to  give  him  not  only 
access  to  them,  but  to  give  him  every  assistance  and  facility  in 
finding  out  which  are  the  relevant  books  and  papers  he  requires; 
and  if  the  liquidator  has  already  ascertained  any  books  or  papers 
bearing  on  the  subject,  he  should  frankly  place  this  information  at 
the  service  of  the  party.  But  this  is  a  very  different  thing  from 
the  liquidator  being  obliged,  at  the  instance  of  every  person  inte- 
rested in  every  question  arising,  to  employ  that  time  which,  unfor- 
•tunately,  is  so  costly  to  the  contributories,  in  making  that  fresh 
and  careful  investigation  of  the  papers  and  documents  in  his  pos* 
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L.  JJ.      session  which  would  be  requisite  to  enable  him  tmthfully  to  make 
1872        the  ordinary  afiSdavit  which  is  required  from  a  party  or  quast 
Goooh'8  Case,  party  called  on  to  make  discovery. 

Our  attention,  however,  has  been  called  to  the  language  of  the 
Lords  Justices  in  a  case  relating  to  this  very  company.  In  re 
Bamed^s  BanMng  Coinpcmy,  Ex  parte  Cofdraet  Corporaiion  (1) ; 
who,  in  their  observations,  refer  to  the  liquidator  as  being  in  a 
position  analogous  to  the  secretary  or  other  public  officer  of  a  cor- 
poration made  a  Defendant  for  the  purposes  of  discovery,  and  wha 
is  compellable  to  make  the  same  discovery  as  a  Defendant  proper 
would  be  compelled  to  make. 

The  point  which  actually  arose  in  that  case  was,  whether  an 
official  liquidator  examined  as  a  witness  could  protect  himself  from 
answering ;  and  it  was  held  that  he  could  not  We  see  no  reason 
to  dissent  from  that  decision ;  nor  from  the  reasons  or  observations 
of  our  predecessors  when  rightly  applied  to  the  proper  kind  pf  case^ 

Among  the  other  duties  of  an  official  liquidator,  it  may  fall  to 
him  to  represent  the  company  as  a  party  litigant.  The  company 
can  only  sue  or  be  sued  through  his  agency,  and  where  there  is  such 
a  suit,  or  where  there  is  in  the  winding-up  a  proceeding,  which  is  ia 
substance,  though  not  in  form,  a  bill  or  action  by  or  agaiost  the 
company,  then,  from  the  very  necessity  of  the  case,  the  adverse 
party  has  a  right  to  deal  with  the  official  liquidator  as  the  litigant^ 
and  to  obtain  from  him  the  same  measure  of  discovery  in  the  same 
manner  as  he  would  from  any  other  litigant.  That  is  the  principle 
of  that  case,  and  that  principle  sufficiently  indicates  the  limits  of 
its  application. 

It  has,  however,  in  our  judgment,  no  application,  except  to  a 
very  limited  extent,  to  the  case  before  us.  So  &r  as  there  is  any 
question  whether  the  Bespondent  is  or  is  not  still  liable  to  be  put 
on  the  list  as  an  actual  present  shareholder,  that  is  a  question 
between  him  on  the  one  side  and  the  company  on  the  other ;  and 
the  Bespondent  is  entitled  to  have,  if  he  requires  it,  the  usual  dis- 
covery as  to  that  liability,  that  is  to  say,  a  discovery  of  everything 
relating  to  the  particular  shares  in  question  since  the  transfer  by 
the  Bespondent  to  the  in&nt  out  of  which  the  question  arises. 
But  with  regard  to  the  real  question  between  the  parties,  viz.,. 
(1)  Law  Bep.  2  Ch.  350. 
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whether  the  statutory  requisites  exist  for  placing  the  Bespondent       l.  j  j. 
on  list  B,  and  if  so,  what  is  the  extent  of  his  liability ;  that  is  a        i872 
question  with  which  the  existing  company  has  really  no  concern,  grxwh^asb. 

That  company  must  pay  to  its  uttermost  farthing  in  any  event.        

And  whether  beyond  the  claim  against  the  company  any  particular 
creditor  or  creditors  has  or  have  claims  against  any  past  member 
or  members  of  the  company,  is  a  question  as  to  which  every 
creditor  may  have  his  hand  against  every  other  creditor,  and 
against  every  past  shareholder ;  and  every  past  shareholder  may 
have  his  hand  against  every  other  past  shareholder,  and  against 
every  creditor.  The  oflScial  liquidator,  as  the  oflScer  of  the  Court, 
is  bound  to  see  that  in  this  free  fight  everybody  has  a  fair  field 
and  no  favour,  and  to  act  strictly  in  the  interests  of  truth  and 
justice,  and  none  other.  But  the  official  liquidator,  as  the  repre- 
sentative of  the  existing  body,  is  no  party,  or  quasi  party,  either  for 
discovery  or  otherwise,  to  any  such  litigation. 

This  case,  in  truth,  shews  how  impossible  it  would  be  to  proceed 
with  a  winding-up  if  this  distinction  were  not  observed.  The  real 
controversy  is  whether  there  were,  at  a  particular  date,  debts  which 
have  not  been  since  discharged  wholly  or  partially,  and  which 
there  are  not  or  were  not  assets  available  to  satisfy.  The  dis- 
covery sought  would  be  a  discovery  of  all  the  books  and  papers 
relating  to  every  debt  due  or  claimed  at  that  date,  and  to  every- 
thing done  subsequently  with  reference  fo  such  debts,  and  all  the 
books  and  papers  shewing  the  assets  of  the  company,  which  are  or 
ought  to  be  forthcoming. 

TVe  are  of  opinion  that  the  order  of  the  Master  of  the  Bolls 
should  be  discharged ;  but  if  the  Bespondent  desires  it,  we  will 
substitute  for  it  an  order  on  the  official  liquidator,  to  make  the 
usual  affidavit  as  to  documents  ^relating  to  the  particular  shares, 
in  respect  of  which  he  is  sought  to  be  placed  on  the  list  of 
present  contributories.  There  will  be  no  costs,  but  the  official 
liquidator  will  take  his  out  of  the  estate. 

Solicitors  for  the  Appellant :  Messrs.  Linklatery  Haehtoood^  &  Co. 
Solicitor  for  the  Bespondents :  Mr.  J7.  TT.  VaUance. 
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L.JJ.  Ex  parte  BAWKER.    I^rfiKEELT- 

1872 

v-vw         Bankruptcy — Assignment  of  aU  Debtor's  Property — Substantial   Exception — 
Jan,J^  27.  Pension  from  the  East  India  Company. 

A  debtor  executed  as  security  for  an  antecedent  debt  of  £1500,  an  assign- 
ment which  included  all  his  property  of  any  appreciable  value,  except  a 
pension  of  10s.  6d.  a  day  to  which  he  was  entitled  as  a  retired  serrant  of  the 
East  India  Company: — 

Held  (affirming  the  order  of  Bacon^  C.J.),  that  as  this  pension  would  not 
pass  to  a  trustee  in  bankruptcy,  and  could  not  be  taken  in  execution  by  a 
creditor,  it  constituted  no  substantial  exception  from  the  assignment,  which, 
being  an  assignment  of  substantially  the  whole  of  the  debtor's  property, 
was  an  act  of  bankruptcy. 

1  HIS  was  an  appeal  by  an  execution  creditor  from  an  order  of  the 
Chief  Judge  refusing  to  discharge  an  injunction  granted  by  the 
Kegistrar  of  the  County  Court  of  Cornwall. 

On  the  7th  of  July,  1871,  HawJcer,  the  Appellant,  signed  judg- 
ment in  an  action  against  Kedy  for  £49  10s.  9d.  debt  and  costs 
The  poundage  made  the  total  amount  a  little  over  £51.  On  the 
11th  of  July  he  issued  execution,  and  seized  goods  sufficient  to 
satisfy  the  execution.  On  the  13th  of  July  Kedy  filed  a  decla- 
ration of  inability  to  pay  his  debts,  and  took  proceedings  for  the 
liquidation  of  his  affairs  by  composition  or  arrangement,  and  on 
the  same  day  obtained  an  interim  injunction  restraining  HawJcer 
from  further  proceedings  under  the  judgment,  and  appointing  the 
22nd  of  July  for  him  to  shew  cause  why  he  should  not  be  abso- 
lutely restrained.  On  the  22nd  the  Eegistrar  granted  an  absolute 
injunction  to  restrain  the  bailiff  of  the  County  Court  fix)m  selling 
the  goods  under  the  execution.  On  the  9th  of  August  the  first 
meeting  of  creditors  was  held,  and  refused  to  accede  to  liquidation 
by  arrangement  The  result  of  a  second  meeting  was  the  same, 
and  ultimately,  on  the  13th  of  September,  Kedy  was  adjudicated 
bankrupt;  the  adjudication  being  founded  on  the  declaration  of 
the  13th  of  July. 

HawJcer  appealed  to  the  Chief  Judge,  and  when  the  appeal  came 
on  the  Chief  Judge  was  of  opinion  that  the  injunction  could  not» 
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on  the  above  materials,  be  sustained ;  bat  by  arrangement  the  case       L.  JJ. 
was  adjourned  to  allow  the  trustee  to  bring  forward  circumstances        1872 
which  made  a  new  case,  viz.,  that  Kedy  had  committed  an  act  of    exwoU 
bankruptcy  on  the  8th  of  July,  by  giving  a  bill  of  sale  comprising     Hawkbr. 
the  whole  of  his  property  to  secure  an  antecedent  debt  Kmlt. 

It  appeared  that  Kedy  was  indebted  to  the  Liskeard  Bank  in 
£1500  on  three  bills  of  exchange  which  had  been  dishonoured, 
and  he  accordingly  executerl  the  bill  of  sale  in  question  to  N.-Male, 
the  manager  of  the  Camdford  branch  of  the  bank.  This  bill  of 
sale  was  an  absolute  assignment^  as  upon  a  sale  to  Male  for  £500, 
of  all  Kedy's  household  furniture,  goods,  chattels,  and  effects  then 
being  in,  or  upon,  or  belonging  to  the  messuage,  garden,  and  pre- 
mises then  in  Kedy'a  occupation,  and  the  horses,  cattle,  sheep, 
pigs,  crops,  corn,  hay,  straw,  consumable  stores,  agricultural  imple- 
ments, cartSy  carriages,  and  farming  utensils,  live  and  dead  stock, 
goods,  chattels,  and  effects  then  being  in  or  upon  the  several 
lands  and  premises  in  the  occupation  of  Kedy  in  the  three  parishes 
therein  mentioned,  the  particulars  of  which  were  set  forth  in  a 
schedule,  and  all  other  the  goods,  chattels,  and  effects  of  Kedy  in 
those  three  parishes. 

Kedy  had  retired  trom  the  service  of  the  East  India  Company, 
and  had  a  retiring  pension  of  lOs.  6(2.  a  day.  Evidence  was  given 
that  he  had  some  landed  property  at  Bangoon,  but  nothing  was 
shewn  as  to  its  value.  It  was  also  deposed  that  he  was  lessee  of  a 
house  on  which  he  had  covenanted  to  expend,  and  had  expended, 
£200,  of  which  lease,  commencing  in  1869,  there  were  about 
twelve  years  to  run ;  but  the  solicitor  of  the  trustee  deposed  that 
these  premises  had  been  made  over  by  Keely,  with  the  privity  of 
the  landlord,  to  Caroline  Kedy,  and  would  only  revert  to  Keely  in 
the  event  of  his  surviving  her.  Kedy  was  also  tenant,  at  a  rack 
rent,  of  some  lands,  which  he  fanned,  but  his  interest  in  them  was 
rejected  by  the  trustee  as  valueless.  Kedy  had,  to  a  small  extent, 
sold  manure  at  a  commission,  and  his  dealings  in  manure  were 
relied  on  as  trading.  The  above  particulars,  and  the  chattels  men- 
tioned in  the  bill  of  sale,  were  the  whole  of  his  property. 

In  this  state  of  circumstances  the  Chief  Judge  held  the  assign- 
ment to  be  an  act  of  bankruptcy,  and  refused  to  dissolve  the 
injunction. 
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L.  jj.  Mr.  Kay,  Q.C.,  and  Mr.  Bagletfy  for  the  execution  creditor,  in 

1872  support  of  the  appeal,  referred  to  Lomax  y.  Buxton  (1) ;  Eopkinson 

^^^  V.  Lusk  (2) ;  Woodhouse  v.  Murray  (3). 

Hawkeb.        [GHbson  V.  JSosi  Jwdia  Company  (4)  and  Innea  v.  East  India  Com- 
^^^  jpany  (5)  were  referred  to  during  the  argument  as  shewing  that  a 
pension  of  this  kind  was  not  ayailable  for  creditors.] 

Mr.  De  Oex,  Q.C.,  and  Mr.  Bdbertson  Chriffiths,  for  the  Eespon- 
dent,  were  not  called  upon. 

Sir  G.  Mellish,  L.J. : — 

The  question  we  have  to  decide  is,  whether  this  bill  of  sale  was 
within  the  rule  that  an  assignment  of  substantially  the  whole  of  a 
debtor's  property,  to  secure  an  antecedent  debt,  is  an  act  of  bank- 
ruptcy. The  Chief  Judge  has  decided  that  it  was  an  assignment 
of  substantially  the  whole  of  the  debtor's  property — a  conclusion  to 
which  he  came,  as  a  matter  of  fact,  after  hearing  the  principal  wit- 
ness examined  and  cross-examined.  It  is  now  contended  that  there 
was  a  substantial  amount  of  property  not  included.  First,  a  lease, 
which  is  said  to  have  been  worth  £150 ;  but  it  is  probable  that  when 
all  the  effects  had  been  sold  off,  the  lease  would  not  sell  for  any- 
thing. Secondly,  there  is  a  property  in  India,  but  the  debtor  him- 
self speaks  with  uncertainty  as  to  whether. he  has  it  or  not»  and 
there  is  no  evidence  as  to  its  value.  Thirdly,  there  is  the  pension 
of  108.  6(2.  a  day ;  but  this  is  a  property  which  does  not  pass  to  the 
trustee  in  bankruptcy,  and  could  not  be  taken  in  execution  by 
a  creditor.  We  ^think,  therefore,  that  this  cannot  constitute  a 
substantial  exception.  The  result  is  that  our  opinion  agrees  with 
that  of  the  Chief  Judge,  and  that  the  appeal  must  be  dismissed 
with  costs. 

Solicitors:  Messrs.  Clark,  Woodcock,  &  Byland;  Mr.  /.  MioU 
Fox. 

(1)  Law  Rep.  6  C.  P.  107.  (3)  Law  Rep.  2  Q.  B.  634 ;  4  Q.  B.  27. 

(2)  34  Beav.  215.  (4)  5  Bing.  (N.S.)  262. 

(5)  17  C.  B.  351. 
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BRUFF  V.  COBBOLD.  l.  jj. 

[1866    B.    148.]  i22 


Jan  26l. 

Fraettce — Vacation  of  InrdmerU — Rehearing — Applioatim  hy  a  Person  not  a  ' 

Party  to  the  Suit. 

A  bill  was  filed  by  a  fonner  officer  of  a  railway  company  to  obtain  the 
distribntion  of  a  sum  of  money  which  had  been  set  apart  for  compensation  of 
the  officers  of  the  company  on  its  amalgamation  with  another  company.  By 
the  decree  the  Court  declared  the  Plaintiff  entitled  to  a  share  in  the  fund,  and 
directed  an  inqniry  as  to  what  other  persons  were  entitled  to  share,  and  in  what 
proportions.  None  of  the  other  officers  of  the  company  were  served  with  notice 
of  the  decree,  but  advertisements  were  issued,  and  the  decree  was  inroUed. 
A.  came  in  under  the  decree  and  claimed  a  share  in  the  fund,  and  also  desired 
to  dispute  the  right  of  the  Plaintiff  to  any  share  at  all : — 

Edd^  that  A,  was  a  quasi  party  to  the  suit,  and  was  entitled  to  have  the 
cause  reheard  for  the  purpose  of  varying  the  decree ;  and  that  the  inrolment 
ought  to  be  vacated  in  order  to  enable  him  to  present  a  Petition  of  rehearing. 

IHIS  was  an  application  by  Ht.  Edmwhd  Ayres  to  vacate  the 
inrolment  of  the  decree  made  by  Vice-Chancellor  Stuart  in  this 
suit,  under  the  following  circumstances : — 

The  bill  was  filed  by  Mr.  P.  8.  Bruff  against  the  Oreat  Eastern 
Bailway  Company  and  three  gentlemen  who  were  called  the 
Liquidation  Committee,  and  stated  that  previously  to  the  year  1862 
the  Plaintiff  was  employed  by  the  Eastern  Union  Bailway  Company 
as  their  engineer ;  that  in  that  year  the  Eastern  Union  and  certain 
other  railway  companies  were  amalgamated  with  the  Qreai  Eastern 
Bailway  Company,  which  was  incorporated  under  the  Oreai  Eastern 
Bailway  Aetj  1862 ;  that  on  the  occasion  of  such  amalgamation  a 
sum  of  £5000  was  set  aside  as  a  debt  due  to  the  Eastern  Union 
Bailway  Company,  to  be  applied  as  compensation  to  their  oflScers; 
and  that  a  committee  of  three  directors  of  the  Eastern  Union 
Bailway  Company,  called  the  Liquidation  Committee^  was  appointed 
to  consider  and  decide  on  the  claims  of  such  officers.  The  bill 
prayed  (among  other  things)  that  the  persons  entitled  to  participate 
in  the  said  sum  of  £5000  might  be  ascertained,  and  that  the  said 
sum  might  be  raised  and  administered  by  the  Court.  The  bill 
made  other  claims  against  the  company  which  are  not  necessary 
to  be  mentioned. 
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L.  JJ.  By  the  decree,  dated  the  24th  of  January,  1871,  it  was  ordered 

1872        that  the  Chreat  Eastern  Railway  Company  should,  on  or  before  the 

]^^^      8th  of  May,  1871,  bring  the  sum  of  £5000  into  Court;  and  it  was 

CkwBOLD      declared  that  the  Plaintiff,  as  an  officer  of  the  said  company,  was 

— -        entitled  to  share  in  that  sum ;  and  it  was  ordered  that  an  inquiry 

should  be  made  who  were  entitled  to  share  with  the  Plaintiff  in 

the  said  sum,  and  in  what  shares  and  proportions ;  and  that  the 

Qreat  Eastern  Railway  Company  should  pay  the  costs  of  the  suit, 

with  liberty  to  any  of  the  parties  to  apply.     But  no  further  con- 

sideiution  as  to  the  sum  of  £5000  was  reserved. 

Mr.  Edmund  AyreSy  the  present  applicant,  was  the  secretary  of 
the  Eastern  Union  Railway  Company  previously  to  its  amalgama- 
tion, and  in  that  capacity  claimed  a  share  of  the  fund.  No  notice 
of  the  decree  was  served  on  him,  or  on  the  other  claimants  who 
were  not  parties  to  the  suit. 

Advertisements  were  issued  calling;  upon  claimants  to  come  in 
under  the  decree,  and  the  applicant  accordingly  carried  in  a  claim, 
and  on  the  22nd  of  May  1861,  appeared  in  support  of  it;  on  which 
occasion  he  wished  to  dispute  the  Plaintiff's  right  to  participate  at 
all  in  the  fund,  but  was  debarred  from  that  contention  by  the  form 
of  the  decree. 

Mr.  Ayres  accordingly  presented  a  Petition,  praying  that  the 
Plaintiff  might  be  ordered  to  serve  the  Petitioner  and  the  other 
claimants  with  notice  of  the  decree,  and  that  in  the  meantime  all 
proceedings  under  the  decree,  so  far  as  related  to  the  £5000,  might 
be  stayed ;  and  that  the  Petitioner  might  be  at  liberty  to  present 
a  Petition  praying  that  the  cause  might  be  reheard,  so  fiar  as  it 
related  to  the  £5000,  and  tliat  the  decree  might  be  varied  by 
expunging  the  declaration  as  to  the  Plaintiff's  right  to  participate 
in  the  fund. 

Before  the  Petition  came  on  to  be  heard,  Mr.  Ayres  discovered 
that  the  decree  had  been  inrolled  on  the  11th  of  March,  1871,  and 
he  accordingly  now  moved  to  have  the  inrolment  vacated. 

Mr.  Greene^  Q.C.,  and  Mr.  /.  L.  Bird,  in  support  of  the  motion : 

Although  the  applicant  is  not  a  party  to  the  suit,  he  is  interested 
in  the  fund,  and  is  entitled  to  be  heard  on  the  merits.  In  a  ere— 
ditor's  suit  it  has  been  held,  that  a  creditor  who.  was  not  a  party 
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can  obtain  a  rehearing:  CUffard  v.  Eori  (1).    The  suit  is  really        L.  JJ. 
one  on  behalf  of  all  the  eestuis  que  trust  of  the  fand,  and  the  appli-        I872 
cant  and  all  other  claimants  ought  to  have  been  served  with  notice      brutv 
of  the  decree,  under  the  15  &  16  Vict.  c.  86,  s.  42,  rule  4,  in  which         •• 

case  they  would  have  been  able  to  obtain  a  rehearing :  Ellison  v.        

Thomas  (2).  Until  this  had  been  done  the  Plaintiff  had  no  right 
to  inrol  the  decree.  It  was,  in  fact,  inroUed  immediately  after 
the  advertisements  were  issued,  before  any  of  the  claimants  had 
made  their  claims.  The  inrolment  was,  therefore,  irregular,  and  the 
Court  will  not  allow  it  to  stand  in  the  way  of  the  applicant  obtain* 
ing  a  rehearing :  Jopp  v.  Wood  (3) ;  TreviUian  v.  Knight  (4). 

Mr.  Smarts  for  the  Gh'eai  Eastern  Railway  Company^  submitted 
to  any  order  that  the  Court  might  make. 

Mr.  Earslake,  Q.C.,  and  Mr.  Loeock  WM^  for  the  Plaintiff: — 

No  reason  is  shewn  for  vacating  the  inrolment  on  the  ground  of 
surprise,  or  bad  faith,  and  unless  such  cause  is  shewn,  the  Court 
will  not  vacate  it :  WHdman  v.  Lade  (6).  But  if  it  is  vacated, 
the  applicant  will  have  no  locm  standi  to  obtain  a  rehearing.  He 
was  not  a  party  to  the  suit,  but  only  came  in  as  a  creditor  under 
the  decree.  By  so  doing  he  acquiesced  in  the  decree,  and  he  also 
filed  affidavits  in  support  of  his  claim  before  the  Chief  Clerk,  and  he 
cannot  now  object  to  the  decree.  The  4th  rule  of  the  42nd  sec- 
tion of  the  15  &  16  Vict.  c.  86,  does  not  apply  to  such  a  case  as 
this :  Knight  v.  Pocock  (6).  The  Plaintiff  was  not,  therefore,  bound 
to  serve  the  other  claimants  with  notice  of  the  decree. 

Sib  W.  M.  James,  L  J. : — 

Now  that  the  facts  of  the  case  and  the  position  of  the  parties 
have  been  fully  placed  before  us,  I  think  it  is  clear  that  the  appli- 
cation is  right,  both  in  substance  and  in  form.  Substantial  justice 
is  in  favour  of  it,  and  there  is  nothing  in  the  rule  of  the  Court  to 
prevent  its  succeeding.  The  decree  was  in  respect  of  a  sum  of 
£5000,  which  the  Court  had  taken  upon  itself  to  hold,  at  the  instiga- 

(1)  1  Sch.  &  Lef.  886,  409.  (4)  Law  Eep.  1  H.  L.  30. 

(2)  1  D.  J.  &  S.  18.  (5)  4  De  G.  &  J.  401. 
(8)  33  Beav.  372.  (6)  24  Beav.  436. 
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.  L.  JJ.      lion  of  a  person  who  claimed  to  participate  in  the  fund.  The  Court 
1872       has  also  undertaken  to  ascertain  who  are  the  persons  entitled^  and 
B^[^      in  what  shares,  and  to  distribute  the  fund  among  them.    The 
present  applicant  is  not,  technically,  a  party  to  the  suit,  but  he  is  a 
quasi  party,  in  a  sense  in  which  a  creditor  is  a  party  to  a  suit  for 
the  administration  of  an  estate,  or  a  cestui  que  trust  to  a  suit  for  the 
administration  of  the  trust  fund.    According  to  the  authorities,  it 
is  open  to  a  person  in  that  position  to  apply  for  a  rehearing.    The 
applicant  says,  "  I  took  in  a  claim,  and  if  nobody  else  could  esta- 
blish a  claim,  I  claimed  the  whole  fund.    I  considered  it  question- 
able whether  the  Plaintiff  was  entitled  to  participate  at  all,  and  I 
was  minded  to  contest  his  right ;  but  I  found  that,  behind  my 
back,  and  quite  unnecessarily,  a  declaration  had  been  inserted  in 
the  decree  that  the  Plaintiff  was  entitled  to  share  in  the  fund.    I 
am  hampered  by  this  declaration,  made  as  it  was  in  the  absence  of 
all  persons  interested  in  disputing  the  Plaintiff's  daim.     I  en- 
deavoured to  get  rid  of  this  declaration  by  presenting  a  Petition  of 
appeal,  and  I  then  found  myself  again  hampered  by  this  fresh 
di£Sculty,  that  the  Plaintiff  had  got  the  decree  inrolled."    In  my 
opinion,  that  declaration  ought  not  to  have  been  made,  and  I  think 
there  is  great  force  in  the  argument  that,  according  to  the  practice  of 
the  Court,  the  other  cestuis  que  trust  ought  to  have  been  served  with 
notice  of  the  decree,  and  they  would  then  have  had  a  month,  within 
which  they  might  have  obtained  a  rehearing,  and  within  which 
the  decree  ought  not  to  have  been  inroUed. 

Under  these  circumstances,  I  am  of  opinion  that  this  inrolment 
cannot  be  relied  upon,  in  answer  to  the  Petition  of  a  person  who 
was  not  a  party  to  the  suit,  and  has  never  had  an  opportunity  of 
impeaching  the  decree.  The  inrolment  must  therefore  be  vacated, 
and  the  costs  of  all  parties  will  be  reserved,  to  be  dealt  with  by 
the  Vice-Chancellor  on  the  rehearing. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitor  for  Mr.  Ayres :  Mr.  O.  Walker. 
Solicitors  for  the  Plaintiff:  Messrs.  Benham  &  Tindell. 
Solicitor  for  the  Oreat  Eastern  BaUway  Company :  Mr.  W.  fll 
Shaw. 


Digitized  by  VjOOQ IC 


VOL.  TEL]  OHANCEBY  APPEALa  221 


In  re  NATIONAL  ASSURANCE  AND  INVESTMENT  L.  JJ. 

ASSOCIATION.  1872 

In  re  CROSS.  ^^ 

PraeHee — Ajppeal  for  Small  Amount — Solicitor — Lien  on  Property  recovered — 
23  <fc  24  Vict,  c  127,  a.  28— Winding-up. 

A  solicitor,  who  had  suooessfiilly  prosecuted  a  claim  on  behalf  of  a  creditor, 
under  the  winding-up  of  a  company,  applied  to  the  Court  for  a  lien  on  the 
dividends  payable  to  his  client  to  the  amount  of  his  costs,  which  amounted  to 
£1  15s.  The  application  haying  been  refused,  the  solicitor  appealed  to  the 
Lords  Justices. 

The  Lords  Justices  refused  to  entertain  an  appeal  for  so  trifling  an  amount ; 
although  it  was  stated  that  it  was  a  representative  case,  which  would  govern 
many  others. 

X  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls.  * 
The  Appellant,  Mr.  Charles  Henry  Edmands,  was  employed  as 
solicitor  in  supporting  the  claim  of  Mr.  Philip  Cross,  in  the  wind- 
ing-up of  the  Ncfiumal  Assurance  and  Investment  Assodaiian,  for  a 
sum  of  £1000,  as  a  creditor  of  the  company. 

The  claim  was  admitted ;  and  the  Chief  Clerk  of  the  Master 
of  the  Rolls  assessed  the  costs  of  the  proofs  aUowed  at  the  sum 
of  £1  158.  on  all  claims  which  exceeded  £10,  and  £1  lOs.  on  all 
claims  which  did  not  exceed  that  sum ;  the  costs  in  each  case 
to  be  added  to  the  debt.  Mr.  Edmands  acted  for  a  number 
of  other  creditors,  who  succeeded  in  establishing  their  daims 
against  the  company.  Two  dividends  had  been  paid  to  the 
creditors,  but  Mr.  Edmands  had  not  received  the  amount  of  his 
costs.  A  third  dividend  having  been  declared,  in  respect  of  which 
£5  4s.  2d.  was  payable  to  Mr.  Cross,  Mr.  Edmands  applied  by 
motion  before  the  Master  of  the  Rolls,  asking  that  it  might  be 
declared  that  he  had  a  lien  for  the  sum  of  £1  15s.  upon  the  divi- 
dends then  payable,  or  to  become  payable,  to  Mr.  Cross,  and  that 
the  official  manager  of  the  company  might  be  ordered  to  pay 
that  amount  to  him.  The  Master  of  the  Rolls  refused  the  motion 
with  costs. 
Mr.  Edmands  appealed  from  the  decision. 


Digitized  by  VjOOQIC 


222  CHANGEBY  APPEALa  [L.  B. 

L.  JJ.  Mr.  JFVy,  Q.O.,  and  Mr.  Oaldeeott,  for  the  Appellant,  contended 

1872        that  the  Appellant  was  entitled  to  a  lien  upon  the  dividends  under 
In  re       the  23  &  24  Vict  c.  127,  s.  28,  and  also,  independently  of  that  Act, 

.StS^N^'cB   ^®  *^®  ^^^  ^^  ^^  *^®  ^^^^^  ^^  *^®  ^^^^• 

iHVMTMBHT      ^^^  ^'  ^'  James,  L J.  '.—The  matter  is  of  a  very  trifling 
Association,  nature.    Is  not  the  County  Court  the  proper  tribunal  to  which  the 
Cb(^.       Appellant  should  apply  ?    The  rule  of  the  Court  of  Chancery  is 
that  a  suit  will  not  be  entertained  for  less  than  £10. 

Mr.  Fry  and  Mr.  Cdldecott  argued  that  this  was  the  most  in- 
expensive method  by  which  the  Appellant  could  enforce  his  claim. 
It  was  also  a  representative  case,  and  would  govern  several 
hundred  of  similar  cases.  If  the  smallness  of  claims  were  an 
obstacle  to  a  solicitor  enforcing  his  lien,  it  would  be  an  encourage- 
ment to  solicitors  to  make  out  large  bills  of  costs. 

Mr.  JRoxlmrgh,  Q.C.,  and  Mr.  W.  JD.  QardineVy  for  the  official 
manager,  were  not  called  on. 

Sir  W.  M.  James,  L.J. : — 

Unless  I  am  ordered  to  do  so  by  the  House  of  Lords,  or  some 
other  competent  Court,  I  will  not  allow  an  appeal  for  the  sum  of 
£1  158.    The  appeal  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors :  Messrs.  Edmands  dt  Mayhew  ;  Messrs.  Travers  Smith 
&  Be  Qex. 
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In  re  BIGNOLD'S  SETTLEMENT  TRUSTS.  L.JJ. 

Appointment  of  New  Tritsteea — "  IncapaMe  to  act  ** — Besidence  Abroad — Trustee         J^^ 

Ady  1«60,  s.  32.  FA,  12. 

The  Court  has  power,  under  the  32nd  section  of  the  Trxtstee  Act^  1850,  to 
appoint  a  new  trustee  in  place  of  a  trustee  who  is  permanently  residing 
ahroad,  without  his  consent. 

Semble,  a  power  in  a  settlement  to  appoint  a  new  trustee  in  the  place  of  a 
tinstee  incapable  to  act  applies  to  personal  incapacity,  and  not  to  simple 
residence  abroad. 

Be  Blanchard  (1)  explained, 

1  HIS  was  a  Petition  brought  before  the  Lords  Justices  in  the 
first  instance  at  the  request  of  Vice-Chancellor  WickenBy  in  whose 
Court  the  Petition  had  been  set  down. 

The  Petition  was  entituled  in  the  above-mentioned  matter,  and 
also  in  the  matter  of  the  will  of  fl.  D.  Hermworth^  and  of  the 
Truaiee  AcIb^  1850  and  1852.  It  stated  that,  under  the  marriage 
settlement  of  Mr.  and  Mrs.  Bigncid^  and  the  will  and  codicil  of 
the  lady's  father,  certain  trust  funds  had  become  Tested  in,  and 
blended  in  the  hands  of,  certain  trustees,  one  of  whom,  on  the 
2nd  of  July,  1868,  left  England  for  Tahiti,  with  the  intention, 
which  he  had  ever  since  adhered  to,  of  residing  there  permanently 
as  a  merchant.  Under  these  circumstances  the  donees  of  the  power 
of  appointing  new  trustees  under  the  settlement  and  will  respec- 
tively had  executed  deeds  appointing  a  new  trustee  of  them  respec- 
tively, in  place  of  the  trustee  out  of  the  jurisdiction.  And  the 
object  of  the  Petition  was  to  obtain  vesting  orders  of  the  property, 
dispensing  with  service  on  the  trustee  out  of  the  jurisdiction. 

The  Petition  was  presented  by  all  the  parties  interested  under 
the  settlement  and  will,  by  the  two  trustees  within  the  jurisdiction, 
and  the  new  trustee,  and  there  were  no  Respondents. 

No  diflBculty  arose  with  reference  to  the  exercise  of  the  power 
contained  in  the  settlement ;  but  the  power  contained  in  the  will 
only  extended  to  the  cases  of  trustees  "dying,  disclaiming,  or 
desiring  to  be  discharged,  or  refusing,  declining,  or  becoming  in- 

(1)  3  D.  F.  &  J.  131, 
Vol.  Vn.  X  1 
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L.  JJ.  capable  to  act."    The  question  therefore  was,  whether  the  fact  of 

1872  the  trustee's  permanent  residence  out  of  the  jurisdiction  in  the 

j^  present  case  rendered  him  "  incapable  to  act "  within  the  meaning 


Tbusts. 


Mr.  Horton  Smith,  for  the  Petitioners,  submitted  that  the  ap- 
pointment was  valid,  and  that  Mennard  v.  Wdford  (1)  and  Sugden 
on  Powers  (2)  should  be  followed,  rather  than  WUhington  v. 
WitUngim  (3)  and  Be  Watts's  Settlement  (4). 

The  Lords  Justices  inclined  to  the  opinion  that  the  incapacity 
to  act  meant  a  personal  incapacity,  and  that  each  case.must  depend 
on  its  own  circumstances;  but,  without  expressly  deciding  the 
point,  suggested  that  the  difficulty  might  be  met  by  the  Court 
appointing  a  trustee  under  the  32nd  section  of  the  Trustee  Act, 
1850. 

Mr.  Horton  Smith  said  that  a  new  trustee  had  been  appointed  in 
place  of  a  persoa  out  of  the  jurisdiction  in  Be  Stewart  (5),  and 
Be  Harrison's  Trusts  (6).  But  a  doubt  had  arisen  from  the  decision 
in  Be  Blanchard  (7),  where  it  was  held  that  the  Court  had  no  power 
to  remove  a  trustee  against  his  wish.  In  the  present  case  the  trus- 
tee had  not  consented  to  be  removed,  nor  had  he  been  served. 

The  Lords  Justices  were  of  opinion  that  Be  Blanchard  did 
not  militate  against  the  previous  authorities  ;  and  that  the  Court 
had  authority  to  make  the  appointment.  They  therefore  ordered 
the  Petition  to  stand  over  with  liberty  to  amend,  so  as  to  ask  for 
the  appointment  of  the  new  trustee,  and  the  consequential  vesting 
order.  The  Petition  was  to  be  then  mentioned  again,  and  the 
usual  affidavit  of  fitness  of  the  new  trustee  to  be  produced. 

Solicitor :  Mr.  D.  Eeane, 

(1)  1  Sm.  &  Giff.  426.  (4)  9  Har?,  106. 

(2)  Page  888,  note  (a),  8th  Ed.  (5)  8  W.  R.  297. 

(3)  16  Sim.  104.  (6)  22  L.  J.  (Ch.)  69. 

(7)  3  D.  F.  &  J.  131. 
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CITY  OF  MOSCOW  GAS  COMPANY  v.  INTERNATIONAL     L.  j.  J. 
FINANCIAL  SOCIETY.  1872 

[1871    M.     198.] 

Practice — Security  for  Costs — Cross  Suit^Limiled  Company — Companies  Act^ 

1862,  8,  69. 

The  L  sodHy  filed  a  bill  against  the  M.  company  to  foreclose  a  mortgage 
comprising  nearly  the  whole  of  the  effects  of  the  M,  company.  At  this 
time  the  M.  company  was  in  process  of  being  wound  up  under  the  super- 
vision of  the  CJourt.  By  leave  of  the  Court  in  the  winding-up,  a  bill  was 
filed  in  the  name  of  the  Af.  company  against  the  I,  society,  praying  that  it 
might  be  declared  that  the  mortgage  deed  was  not  binding  on  the  Af.  com- 
pany, or  its  bondholders  or  shareholders :  but  that,  if  the  Court  held  it  to  be 
a  good  security,  certain  renewed  bills  might  be  eiccluded  from  its  operation, 
and  that  it  might  be  declared  a  security  only  for  bills  of  exchange  accepted 
by  the  /.  society ;  and  that,  in  estimating  the  debt  covered  by  it,  no  bills 
accepted  by  persons  or  firms  other  than  the  I,  society  might  be  included ; 
and  that  an  account  might  be  taken  on  this  footing  of  what  was  due ;  and 
that  the  if.  company  might  be  allowed  to  redeem  on  payment  of  what 
should  be  so  found  due  : — 

Ecldf  by  the  Master  of  the  Rolls,  that  whether  this  was  a  purely  croas  bill 
or  not,  the  Plaintiffs  in  it  must  give  security  for  costs ;  and,  semble^  it  was 
not  a  purely  cross  bill : — 

Beld,  on  appeal,  that  the  bill  was  not  a  mere  cross  bill ;  that  the  case  was 
governed  by  Wasltoe  Mining  Company  v.  Ferguson  (1) ;  and  that  security 
for  costs  must  be  given. 

SemUe,  that  even  had  it  been  a  pure  cross  bill,  security  for  costs  must 
have  been  given,  as  it  was  filed  in  the  name  of  a  company  which  was  being 
wound  up. 

IHIS  was  an  appeal  by  the  Plaintiffs  from  an  order  of  the 
Master  of  the  Kolls  directing  them  to  give  security  for  costs. 

The  Ciiy  of  Moscow  Qas  Company^  Limited,  was  an  English 
company  with  limited  liability,  established  for  lighting  the  city 
of  Moscow  with  gas,  under  a  concession  fram  the  municipality  of 
Moscow. 

On  the  16th  of  February,  1867,  a  complicated  deed  was  exe- 
cuted, by  which  the  ItUernational  Finaneiai  Society,  Limited,  under- 
took to  cause  an  accommodation  credit  to  be  opened  for  the  com- 
pany to  the  extent  of  £260,000,  and  for  that  purpose  to  furnish  the 
(1)  Law  Rep.  2  Eq.  371. 


Digitized  by  VjOOQIC 


226  CHANCBBY  APPEAIA  [L.  B. 

L.  J.  J.     company  with  the  names  of  persons,  firms,  and  companies  on  whom 

1872        the  company  might  draw  bills.    The  company  undertook  to  pay 

(^^ot     s^^^  b^lls  when  due,  and  indemnify  the  society  and  the  acceptors 

^CoMP^  ^^  against  them  ;  and  if  the  society  paid  any  of  them,  then  to  repay 

».         the  society.    For  these  acceptances  a  certain  rate  of  commission 

NATIONAL    was  to  be  charged.    The  company,  for  securing  the  performance 

^ociETT^    of  their  part  of  the  agreement,  assigned  to  the  society  by  way  of 

mortgage  the  caution  money  deposited  with  the  municipality,  a 

stock  of  coals  in  Bussia^  a  stock  of  gasfittings  and  other  like 
articles  at  Moscow,  the  moneys  receivable  in  respect  of  calls  already 
made,  and  certain  other  effects,  and  also  the  concession  and  the 
gasworks  and  plant  at  Moscow. 

The  affairs  of  the  company  became  embarrassed ;  and,  on  the 
20th  of  November,  1868,  the  society  gave  notice  that  they  should 
take  possession  of  the  mortgaged  property,  which  they  accordingly 
did,  and  carried  on  the  undertaking.  On  the  10th  of  Marcli,  1869, 
a  resolution  was  passed  for  the  voluntary  winding-up  of  the  com- 
pany; and  on  the  13th  an  order  was  made  for  continuing  this 
winding-up  under  supervision. 

On  the  19th  of  April,  1871,  the  society  filed  their  bill  against 
the  company,  praying  for  an  account  of  what  was  due  to  the  Plain- 
tiffs for  principal,  interest,  commission,  and  discount  in  respect  of 
their  advances,  and  for  expenditure  properly  made  in  carrying  on 
the  works,  and  for  foreclosure  in  default  of  payment. 

In  October,  1871,  pursuant  to  leave  of  the  Court  given  in  the 
winding-up,  the  bill  in  this  cause  was  filed  in  the  name  of  the 
company  against  the  society  and  their  secretary,  who  was  made  a 
Defendant  for  the  purpose  of  discovery.  This  bill  prayed  that  it 
might  be  declared  that  the  deed  of  the  16th  of  February,  1867, 
was  not  a  due  execution  of  the  power  of  borrowing  contained  in 
the  company's  articles,  and  was  not  binding  on  the  company  or  its 
bondholders  or  shareholders ;  that  if  the  Court  held  the  power  of 
borrowing  to  be  well  exercised,  then  it  might  be  declared  to  what 
extent  the  property  and  effects  of  the  company  were  well  mortgaged 
to  the  society ;  that  if  the  Court  should  hold  the  deed  a  good 
security  to  any  extent,  it  might  be  declared  not  to  extend  to  any 
of  the  last-renewed  bills  outstanding  at  the  date  of  the  winding-up 
order;  that  on  the  like  assumption  that  the  deed  was  a  valid 
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security,  it  might  be  declared  that  it  was,  at  the  date  of  the  wind- 
ing-up order,  a  security  for  £63,200  only,  being  the  amount  of  the 
last-renewed  bills  of  exchange  accepted  by  the  society ;  and  that, 
in  estimating  the  debt  due  to  the  society,  no  bills  accepted  by 
persons  or  firms  other  than  the  society,  and  in  respect  of  which 
the  society  had  paid  nothing,  ought  to  be  treated  as  covered  by  the 
security ;  that,  on  the  like  assumption,  an  account  might  be  taken 
of  what  was  due  from  the  company  to  the  society  as  mortgagees 
in  possession,  and  that  the  company  might  be  at  liberty  to  redeem 
on  payment  of  what  should  be  found  due ;  that  the  society  might 
be  restrained  from  exercising  the  power  of  sale  in  the  deed  of  the 
16th  of  February,  1867 ;  and  that,  if  necessary  or  expedient,  a 
receiver  might  be  appointed. 

The  society  applied  that  the  company  might  be  ordered  to  give 
security  for  costs.  The  Master  of  the  Rolls  made  the  order,  say- 
ing, "  I  am  of  opinion  that  a  wide  discretion  is  given  to  the  Court 
by  the  Companies  Ad,  1862,  s.  69,  which  I  have  always  acted  upon 
by  compelling  a  company  in  liquidation  to  give  security  for  costs 
whenever  it  files  a  bill.  I  think  that  this  discretionary  power 
applies,  and  ought  to  be  exercised,  even  if  the  bill  should  be 
strictly  a  cross  bill,  which  I  think  this  is  not.  Whether  it  be  so 
or  not,  I  am  of  opinion  that  the  company  must  give  security  for 
costs ;  and,  as  I  have  held  in  former  cases,  not  merely  to  the  extent 
of  £100,  as  under  the  old  system,  but  substantial  security."  The 
security  was  afterwards  fixed  in  Chambers  at  £800. 


L.  J.  J. 

1872 

City  OF 

Moscow  Ga8 

Company 

V, 

Inter- 
national 

FlNANOIAO 

Society. 


Mr.  jPry,  Q.C.,  and  Mr.  CooJcson,  for  the  Appellants : — 

The  Plaintiflf  in  a  cross  suit  is  never  ordered  to  give  security  for 
costs,  the  principle  being,  not  that  the  Defendant  by  suing  the 
Plaintiff  originally  has  admitted  the  jurisdiction,  but  that  a  person 
who,  though  nominally  a  Plaintiff,  is  really  only  a  Defendant,  is  to 
be  allowed  to  defend  himself  freely.  This  applies  to  a  company 
as  well  as  to  an  individual:  AectderUal  and  Marine  Insurance 
Corporaiion  v.  Mereaii  (1). 

[The  Lord  Justice  James: — Is  this  a  pure  cross  bill?  It 
seems  to  be  one  on  which  you  might  proceed  and  obtain  substan- 

(1)  Law  Rep.  3  Eq.  200. 
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L.  J.  J. 
1872 


tial  relief^  though  the  Plaintiff  in  the  original  suit  dismissed  his 
bill.    It  is  not,  therefore,  merely  a  defence.] 

mSoow^Gas  That,  we  submit,  is  not  the  test,  as  appears  from  Aceidental  and 
GoMPANT     Marine  Insurance   Corporation   v.    Mercaii  (1);     Maegregor  v. 

Inter-  Shaw  (2) ;  Waiteeu  v.  BiUam  (3) ;  Wilkinson  t.  Lewis  (4) ;  in 
FiNANQUL    which  security  for  costs  was  not  ordered,  though  the  cross  bill 

^^""^^     sought  independent  substantial  relief. 

Mr.  Charles  EaUy  for  the  Defendants : — 

This  is  not  a  bond  fide  application  on  behalf  of  the  company, 
the  suit  being  by  bondholders  in  its  name.  Whatever  the  rule  may 
be  in  ordinary  cases,  it  ought  not  to  apply  where  the  nominal 
Plaintiff  in  the  cross  suit  is  insolvent  and  is  not  the  real  Plaintiff. 
There  appears  to  be  no  decision  on  the  point  in  equity,  but  at 
law  the  practice  is  quite  settled :  Ball  v.  Ross  (5) ;  Chitttjs  Arch' 
hold's  Practice  (6) ;  Mais  v.  MNamara  (7).  In  the  present  case, 
moreover,  the  bill  is  not  so  strictly  a  cross  bill  as  to  bring  the  case 
within  the  rule  that  a  Plaintiff  in  a  cross  bill  does  not  give  security 
for  costs :  Wadioe  Mining  Company  v.  Ferguson  (8). 

Mr.  Cookson,  in  reply  : — 

The  case  of  the  United  Ports  and  Oeneral  Assurance  Company  v. 
HiU  (9)  is  in  our  favour.  In  Washoe  Mining  Company  v.  Ferguson 
the  cross  bill  was  not  a  bill  to  impeach  the  contract,  but  to  enforce 
a  different  agreement.  Here  the  substance  of  the  cross  bill  is 
to  set  aside  the  security,  which  is  mere  matter  of  defence. 


Sir  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  this  case  is  entirely  governed  by  the  Washoe 
Mining  Company  v.  Ferguson.  The  bill  is  not  a  mere  cross  bill, 
the  case  being  exactly  like  that  of  a  bill  for  specifio  performance 
being  filed,  and  then  a  bill  being  filed  by  the  Defendant  for  spe- 
cific performance  of  the  same  contract  upon  a  different  construction 


(1)  Law  Rep.  3  Eq.  200. 

(2)  2  De  G.  &  Sm.  360. 

(3)  3  Ibid.  516. 

(4)  3  GifF.  394. 


(9)  Law  Rep.  5  Q.  B.  395. 


(5)  1  Man.  &  G.  445. 

(6)  12th  Ed.  1417. 

(7)  5  Ex.  267. 

(8)  Law  Rep.  2  Eq.  371. 
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of  it.    In  the  present  case  the  bill  does  not  merely  impeach  the     L.  J.  j. 
security,  but  seeks  to  redeem  on  a  different  footing  from  that  on        i872 
which  the  Plaintiffs  in  the  foreclosure  suit  ask  to  foreclose;  it  is,      cityof 
therefore,  a  bill  seeking  to  enforce  an  agreement  on  different  terms  ^^^"^  ^'^^ 
from  those  contended  for  by  the  original  bill,  and  is  not  merely  a  v, 

defence  to  the  original  suit.    It  is  no  answer  to  this  to  say,  that    national 
the  first  paragraph  of  the  prayer  is  the  substantial  one.    It  may     q^^^^^ 
'  be  that  the  other  paragraphs  of  the  prayer  are  the  only  ones  on       — 
which  there  is  the  slightest  prospect  of  obtaining  relief;  and  if 
the  Appellants'  argument  on  this   point  were  to  be  allowed,  a 
Defendant  might  avoid  giving  security  for  the  costs  of  a  so-called 
cross  suit  by  commencing  his  prayer  with  a  clause  under  which  he 
had  no  idea  of  ever  obtaining  anything.     On  this  ground,  there- 
fore, the  appeal  motion  must  be  refused.    But  I  am  disposed  to 
agree  with  the  Master  of  the  KoUs  that,  whenever  a  bill  is  filed  in 
the  name  of  a  company  which  is  being  wound  up,  security  for 
costs  must  be  given,  whether  the  bill  be  a  purely  cross  bill  or  not. 

Solicitors:  Mr.  Clements;  Messrs.  Harrison,  Bed^  &  Harrisons. 


Feb.  17. 


In  re  WYNNE.  L.JJ. 

Lunacy — Practice — Jurisdiction — Agreement  by  Committee  to  grant  a  Lease,  J£^ 

A  gentlemaD  entered  into  an  arrangement  by  letter  with  the  land  assent 
who  acted  for  the  committee  of  a  lunatic's  estate,  to  take  a  lease  of  part  of 
the  estate  for  a  term  of  three  years.  No  formal  agreement  was  entered  into, 
nor  was  the  sanction  of  the  Master  in  Lunacy  applied  for,  but  the  tenant  was 
let  into  possession,  and  expended  a  considerable  sum  in  repairs  and  improve- 
ments. After  he  had  been  nearly  eighteen  months  in  possession,  the  com- 
mittee gave  him  six  months'  notice  to  quit,  upon  which  he  applied  by 
Petition  to  have  the  terms  of  his  arrangement  with  the  agent  carried  into 
effect : — 

Beld^  that  the  Court  had  jurisdiction  to  make  an  order  giving  effect  to  that 
arrangement ;  and  order  accordingly. 

tfOHN  WYNNE  having  been  found  to  be  a  person  of  unsound 
mind,  his  wife,  Virginia  Wynne,  was,  in  July,  1858,  appointed 
,  committee  of  his  person  and  estate. 
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L.  JJ.  Part  of  the  lunatic's  property  coDsisted  of  an  estate  comprising 

1872  a  mansion-house  and  farm,  which,  in  the  beginning  of  1870,  were 
Inre  Occupied  by  Mr.  Blezard.  William  Jones  acted  as  agent  for  the 
^^^^^  committee,  and  all  communications  relating  to  the  property  were 
made  to  him.  In  1870  Mr.  Blezard^  being  desirous  of  leaving  the 
place,  arranged  to  hand  it  over  to  the  Petitioner,  Mr.  Cope,  if  Mr. 
Cope  would  buy  his  furniture  and  could  get  himself  accepted  as 
tenant.  Mr.  Cope,  who  required  the  property  as  a  summer  resi- 
dence and  for  sporting,  had  an  interview  in  March,  1870,  with 
Mr.  Jones,  who,  as  Mr.  Cope  deposed,  represented  himself  as  an 
agent  entitled  to  let  the  property,  and  in  the  same  month  letters 
passed  between  him  and  Mr.  Cope,  which,  assuming  Mr.  Jones* 
capacity  to  contract,  constituted  an  agreement  for  a  lease  for  three 
years  from  the  25th  of  March,  1870.  No  further  agreement  was 
signed,  nor  was  the  sanction  of  the  Master  in  Lunacy  applied  for ; 
but  on  the  last-named  day  Mr.  Cope  entered  into  possession  with 
the  knowledge  of  the  committee.  Mr.  Cope  paid  for  the  furniture 
and  tenant's  fixtures,  and  expended  upwards  of  £400  in  repairs 
and  permanent  improvements. 

On  the  14th  of  September,  1871,  the  committee  served  Mr. 
Cope  with  notice  to  quit  on  Lady  Day,  1872.  The  rent  was  not 
in  arrear,  nor  was  it  alleged  to  be  too  low,  nor  was  any  ground 
suggested  for  objecting  to  Mr.  Cope  as  a  tenant. 

Mr.  Cope  thereupon  presented  his  Petition  in  lunacy,  and  in  the 
matter  of  the  Lunacy  Beguhiion  Act,  1853,  praying  that  Virginia 
Wynne,  as  the  committee  of  the  estate,  might  be  directed  to  grant 
the  Petitioner  a  lease  in  conformity  with  the  terms  agreed  upon 
between  him  and  Mr.  Jones,  as  mentioned  above,  and  might  be 
restrained  from  ejecting  the  Petitioner. 

Mr.  LUUe,  Q.C.,  and  Mr.  Jackson,  for  the  Petitioner. 

Mr.  Southgate,  Q.C.,  and  Mr.  JonesBaieman,  for  the  committee, 
raised  the  question  of  jurisdiction,  the  Petitioner  being  a  person 
not  interested  in  the  lunatic's  estate,  but  did  not  very  strongly 
press  the  objection. 

Their  Lordships  thought  that  they  had  jurisdiction  to  make 
the  order,  and  that  it  would  be  right  to  make  it  in  the  cir- 
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camstances  of  the  present  case,  for  that  the  Court  would  do  on  L.  Jj. 

behalf  of  a  lunatic  what  a  just  and  reasonable  owner  would  do.  1872 

They  accordingly  directed  the  committee  to  allow  the  Petitioner  "j^ 

to  remain  in  possession  on  the  present  terms  till  Laly  Day,  W^'b. 
1873. 

Solicitors:  Mr.  /.  U.  Lydall;  Messrs.  Merediths^  Roherta,  & 
MUb. 


Vol.  Vli. 
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L.C.  SINNETT  V.  HERBERT. 

^^^  [1868    S.    169, 


Jan.  15, 16, 17. 


Will— Mortmain — Gift  to  erect  or  endow  a  Churchy-Endowment  </  Future 
Church—ImpractioaUe  Ohjed—Cy-prh-^AZ  Geo.  3,  c.  108. 

A  gift  for  the  endowment  of  a  future  churcli  is  not  void  under  the  Mort- 
main Act. 

A  testatrix  gave  the  residue  of  her  personal  estate  to  trustees  upon  trust 
to  be  by  them  applied  in  aid  of  erecting  or  endowing  an  additional  church  at 

Held  (reversing  the  decision  of  Baeon^  Y,C.%  that  the  gift  was  not  intended 
to  be  confined  to  a  church  to  be  erected  or  commenced  before  the  death  of  the 
testatrix,  bat  was  applicable  to  any  future  church. 

An  inquiry  was  directed  whether  the  residuary  personal  estate  could  be 
employed  in  aid  of  erecting  or  endowing  an  additional  church  at  ^.  . 

Whether  the  Court  will  hold  a  fund  for  an  indefinite  time  which  has  been 
given  for  a  charitable  object,  where  there  is  no  reasonable  prospect  of  carrying 
it  into  execution — Qusore, 

Whether  the  doctrine  of  cy-pres  applies  where  there  is  a  gift  to  a  particular 
object  which  there  is  no  reasonable  prospect  of  carrying  into  execution — Qusere, 

Where  pure  and  impure  personalty  is  given  to  trustees  to  erect  or  endow  a 
church,  they  are  entitled,  under  the  43  Geo.  3,  c.  108,  to  £500  out  of  the 
impure  personalty,  in  addition  to  the  whole  of  the  pure  personalty. 

J  HIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  Bacon  (1). 

Mary  Maine,  by  her  will,  dated  the  7th  of  April,  1865,  after 
giving  certain  annuities  and  disposing  of  her  real  estates,  be- 
queathed to  Frederick  Rowland  Roberts  and  John  Sinnett,  whom 
she  appointed  her  executors,  £3C00,  "  to  be  by  them  applied  in 
aid  of  an  endowment  for  a  Welsh  church  now  in  course  of  erection 
at  Ahertfriwith.  And  as  for  and  concerning  the  residue  of  my 
personal  estates  and  effects,  subject  to  the  payment  of  my  debts, 
funeral  and  testamentary  expenses,  and  the  legacies  hereinbefore 
by  me  bequeathed,  I  bequeath  the  same  to  the  said  F.  R.  Boberls 
and  /.  Sinnett  upon  trust  to  be  by  them  applied  in  aid  of  erect- 
ing or  of  endowing  an  additional  church  at  Merydwith  aforesaid/* 

The  testatrix  died  on  tho  10th  of  December,  1866. 

A  suit  haying  been  instituted  for  the  administration  of  the 
(1)  Law  Rep.  12  Eq.  201. 
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testatrix's  estate,  an  inquiry  was  directed  by  the  decree  whether       L.  a 
there  was  any  chnrch  answering  the  description  in  the  will  of  "  an       ignr 
additional  chnrch  at  Aherythoith  **  being  erected  or  being  abont  to     samrt 
be  erected  at  the  time  of  the  death  of  the  testatrix.  ^  _*■ 

By  his  certificate,  the  Chief  Clerk  found  that  there  was  not  any 
church  answering  the  description  in  the  will  of  an  additional 
church  at  Aberydmih  being  erected  or  being  about  to  be  erected 
at  the  time  of  the  testatrix's  death. 

It  appeared  from  the  evidence  of  the  Yicar  of  AberydwUh,  that 
at  the  date  of  the  will  there  was  at  Aberydwith  the  Church  of  ^. 
Michaely  which  was  constituted  by  Order  in  Council  in  1861  the 
district  church,  and  that  there  was  also  a  church  then  in  course  of 
erection  as  a  chapel  of  ease  to  St.  MtehaeTs,  and  known  as  the 
"Welsh  Church,"  from  its  being  intended  to  hold  the  services 
therein  in  Welsh.  This  church  was  opened  for  public  worship  in 
August,  1867.  Beyond  these  two  churches,  there  was  no  other 
church  at  Aberystwith,  and  there  was  not  any  church  being  erected 
or  being  about  to  be  erected  there,  although,  as  the  Vicar  stated, 
he  had  often  talked  with  the  testatrix  respecting  the  endowment 
of  the  Welsh  Church,  and  the  necesnty  during  the  summer 
season  of  additional  church  accommodation,  either  by  enlarging 
8L  MiehaeTs,  or  by  building  an  additional  church,  or  by  having  an 
additional  service  for  visitors  at  the  Welsh  Church. 

The  Yice-Chanoellor  held  that  the  gift  of  the  residne  was  not 
intended  fo  provide  an  endowment,  excqvt  in  the  event  of  a  church 
being  erected  or  in  course  of  erection  at  the  testatrix's  death,  and 
that  the  gift,  therefore,  fiuled. 
,   From  this  decision  the  Attorney-General  appealed. 

The  SoUcUor-General  (Sir  G.  Jessd)^  and  Mr.  Hemming,  for  the 
Attorney-General  :— 

The  construction  put  by  the  Vice-Chancellor  upon  the  gift  is 
erroneous.  The  testatrix  clearly  had  in  her  mind  the  endowment 
of  a  future  church.  A  gift  to  build  or  endow  a  church  is  good  in 
the  alternative :  EiuHirds  v.  HaU  (1) ;  although  it  was  at  one  time 
doubted  whether  a  gift  to  endow  a  future  church  was  not  void,  as 

(1)  llHaie,l»10;6D.M.&a74. 

T2  1 
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£^  (X  tending  to  bring  fresh  land  into  mortmain.    But  that  doubt  is 

1872  ^^^  ^^  ^^  ^'^^-  PhilpoU  y«  8L  George's  Hospital  (1).    The  ob* 

SnniiRV  J^*^^^  ^^  *^®  ground  of  remoteness  does  not  apply  to  a  charity ; 

V.  and  if  no  object  can  be  found  within  a  reasonable  time^  the  gift 

^-.  *  will  be  applied  ey-pres. 

Mr.  Brislowe,  Q.C.,  and  Mr.  Fdlom,  for  some  of  the  next  of  kin 
of  the  testatrix ;  and  Mr.  Kay,  Q.C.,  and  Mr.  Speed,  for  others  of 
the  next  of  kin  :— 

The  construction  put  upon  the  gift  by  the  Vice-Chancellor  \a 
correct  The  word  ''endow"  means  to  give  a  benefit  to  some 
existing  thing :  Edwards  y.  HoM  (2).  And  if  there  was  no  church 
existing  or  in  course  of  erection  at  the  testatrix's  death,  the  gift 
must  &il.  If  the  gift  is  construed  as  applicable  to  a  future 
church,  it  fails  for  remoteness.  The  Court  will  not  hold  a  fund 
for  an  indefinite  time.  The  doctrine  of  cypres  does  not  apply  to 
cases  where  there  is  a  gift  for  a  definite  object  specified  by  the 
testator,  and  no  general  dedication  of  the  gift  to  charity.  If  the 
definite  object  fails,  the  gift  &tils  also :  Cherry  v.  Moti  (3) ;  Corbyn 
V.  Freneh  (4) ;  Attomey-Oeneral  v.  Bishop  of  Oxford  (5) ;  Clark  v. 
Taylor  (6). 

Mr.  Amphiett,  Q.C.,  and  Mr.  Speed,  for  the  Plaintiff's. 

The  SdieHor-Oenerat,  in  reply,  cited,  on  the  question  of  remote* 
ness,  Vaughan  v.  Farrer  (7);  AUomey-Oeneral  v.  Boides  (8); 
Oaslra  V.  Baker  (9) ;  White  v.  White  (10) ;  Bemal  v.  Bemal  (1 1). 
He  also  claimed,  in  addition  to  the  pure  personalty,  the  impure 
personalty  to  the  amount  of  £500,  under  48  Qeo.  3,  c.  108,  and  on 
this  point  referred  to  Oirdlestone  t.  Greed  (12). 

Mr.  Bristowe,  in  reply,  as  to  the  effect  of  43  Geo.  3,  c.  108,  re- 
ferred to  Incorporated  Chwch  Building  Society  v.  Coles  (13). 

(1)  6  H.  L.  C.  838.  (7)  2  Vcs.  Sen.  182. 

(2)  11  Hare,  1 ;  6  D.  M.  &  G.  74.  (8)  Ibid.  647. 

(3)  1  My.  &  Cr.  123.  (9)  Cited  Ibid.  185. 

(4)  4  Ves.  41«.  (10)  7  Ves.  423. 

(5)  1   Bro.  C.  C.  by  Eden,  444,  (11)  8  My.  &  Cr.  56a 
n.  q. ;  cited  4  Veu.  431.  (12)  10  Hare,  480. 

(0)  1  Drew.  642.  (13)  6  D.  M.  &  G.  324. 
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Jan  16.    Lord  Hatherlbt,  L.C. :—  l.  o. 

Upon  the  construction  of  the  will  I  have  no  hesitation  in  saying       ^^72 


that  I  can  hardly  follow  the  reasoning  by  which  the  learned  Vice-  finamr 
Chancellor  came  to  the  conclusion  that  the  testatrix,  by  the  words  HbbhcbtI 
of  her  will,  referred  to  a  church  which  should  be  built  during  her  ""^ 
life,  so  that  at  the  time  of  her  death  there  should  be  something  in 
existence  which  might  be  endowed  with  the  residue  she  disposed 
of.  The  course  she  took  was  this :  She  gave  a  definite  gift  to- 
wards the  building  of  a  particular  church,  which  was  in  course 
of  erection  during  her  lifetime,  and  having  done  that  she  gave  the 
whole  of  her  residuary  personal  estate  towards  the  erection  or 
endowment  of  an  additional  church  at  AherydwUh.  It  therefore 
appears  clear  to  me  that  her  mind  was  contemplating  the  future, 
and  that  she  was  thinking  of  no  church  in  particular.  If  there 
had  been  three  or  four  churches  built  when  she  died,  the  question 
for  the  trustees  would  have  been  to  which  they  would  prefer  to 
give  the  benefit  of  the  endowment  They  are  not  tied  down  to 
any  particular  church,  but  only  to  a  church  at  Alerystwith.  That 
being  so,  there  appears  to  have  been  a  direction  by  the  original 
decree  for  an  inquiry  whether  any  church  was  being  built  or  about 
to  be  built  That  is  confined  to  the  time  of  her  death,  but  I  think 
the  inquiry  ought  to  be  extended  to  any  proceedings  which  are 
now  about  to  be  taken  for  building  a  church.  Supposing  an 
answer  comes  back  in  the  negative,  then  arises  the  question  upon 
which  there  is^some  confiict  of  authorities,  for  the  modern  deci- 
sions have  not  been  so  favourable  to  charities  as  some  of  the  older 
authorities  were.  The  question  I  have  to  consider  is,  reading  the 
gift  as  I  do  as  a  bequest ''  for  aiding  the  erection  or  endowment  of 
any  church  which  at  any  time  hereafter  may  be  built  at  Aler^ 
ysttoithf"  how  far  that  bequest  can  be  supported  ?  First :  Can  such 
a  trust  be  executed  ey-pres  if  no  opportunity  appears  within  any 
reasonable  time  for  applying  the  fund  as  directed  by  the  testatrix  ? 
Suppose  an  extreme  case.  If,  for  instance,  a  person  should  leave 
money  in  order  that  when  a  Chinese  ambassador  should  be  ap- 
pointed, a  chapel  might  be  provided  for  his  household,  the  executors 
would  have  to  wait  till  a  Chinese  ambassador  was  appointed  before 
the  money  (iould  have  any  lawful  application.  The  question  is, 
what  is  to  b^  JQn^  ip  spph  cases?    There  are  many  authoriti^ 
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U  (X       upon  the  point ;  but  the  early  authorities  are  quite  clear,  that  if 

1873        a  particular  purpose  is  fmstrated,  even  if  it  be  unlawful,  then  you 

0^^^     may  apply  it  ey-pres.    Such  was  Aiiomey-Oeneral  v.  Baxter  (1), 

„  •'         in  which  the  gift  was  held  to  be  void  in  consequence  of  its  being 

rr::  *    supposed  to  be  against  the  law  to  carry  it  into  effect.     The  decree 

was  afterwards  reversed  on  the  ground  that  the  gift  was  not  void ; 

but  the  original  decree  was,  that,  as  the  bequest  was  against  the 

law,  it  should  be  applied  to  some  other  charitable  purpose.    That 

does  not  seem  to  be  now  recognised  as  law. 

That  question  was  a  good  deal  discussed  in  the  case  of 
Corbyn  v.  French  (2),  in  which  AUcmey-Oeneral  v.  Bishop  of 
Oxford  (3)  was  referred  to.  In  the  latter  case  the  trust  was  to 
establish  a  church  in  a  certain  place,  where  no  permission  for  the 
t)urpose  could  be  obtained  from  the  Bishop  of  Oxford.  Ulti- 
mately the  Court  seems  to  have  sanctioned  what  appears  to  have 
been  in  the  nature  of  a  compromise,  and  an  arrangement  was 
come  to  by  which  the  next  of  kin  consented  to  £3000  being 
spent  for  this  purpose,  and  the  remainder  of  the  residue  was  paid 
over  to  them.  Then  followed  the  case  of  Attomey-Oeneral  v. 
^ncZr&ii; -(4),  before  Lord  Loughborough^  which  is  more  analagous,  I 
think,  to  the  case  before  us.  Thei^  was  a  gift  by  Dr.  Andrew  for 
the  purpose  of  founding  scholarships  at  Trinity  College,  Cambridge^ 
for  which  he  had  an  affection.  The  coUege  refused  to  accept  the 
trusts,  and  therefore  an  inquiry  was  directed  whether  any  scheme 
could  be  devised  for  founding  scholarships  at  Trinity  College 
within  the  terms  of  the  will,  and  that  decree  was  confirmed  by 
the  House  of  Lords.  It  is,  therefore,  a  case  of  considerable 
authority.  I  do  not  know  what  ultimately  became  of  that  case. 
But  if  the  college  refused  to  accept  the  gift  on  the  terms  offered, 
would  it  have  to  be  applied  ey-pres  to  some  other  or  totally  diffe- 
rent purpose,  or  to  be  held  in  suspense  for  a  definite  period  ? 

The  cases  which  have  been  cited  by  the  Solicitor-General  have 
been  cases  in  which  there  were  future  operations  to  be  performed, 
but  the  scheme  might  be  one  to  be  carried  into  effect  at  once — as 
in  the  case  of  a  hospital,  which  might  be  built  at  once ;  so  in  the 
other,  case  which  I  put  during  the  argument — a  gift  in  former  times 

(1)  1  Vem.  248.  (3)  4  Ves.  431. 

(2)  4  Ves.  416.  (4)  3  Ibid.  633. 
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for  the  redemption  of  Barbary  slayes.  Although  there  might  be  L.C. 
none  at  a  given  time,  such  a  gift  would  apply  to  all  thoae  who  were  1872^ 
in  future  subject  to  that  calamity ;  and  the  Court  would  direct  a  swneit 
scheme  for  that  purpose.  But  suppose  anybody  were  now  to  make 
a  bequest  in  the  possible  contingency  of  the  Arabs  getting  the 
better  of  the  French  Government  and  re-possessing  Algiera,  the 
question  would  arise  whether  a  prospective  bequest  of  that  sort 
could  be  carried  into  effect  by  the  Court ;  whether  it  would  be  a 
case  for  the  application  of  the  cy-pfes  doctrine,  or  whether  it  would 
be  considered  as  a  matter  altogether  not  feasible,  and  therefore  on 
that  account,  and  on  that  account  only,  null  and  void  That  is  ohe 
point  upon  which  I  should  like  to  hear  arguments  by  one  counsel 
on  each  side.  I  do  not  think  the  case  of  Bernal  y.  Bernai  (1)  is 
exactly  a  ease  in  point,  because  it  might  almost  bo  taken  for 
granted  that  every  person  in  the  world,  if  he  has  not  already,  is 
likely  to  have,  ere  long,  poor  relations. 

There  is  another  point  also  with  respect  to  which  I  should  like 
to  hear  further  argument^  namely,  with  respect  to  the  application 
of  the  sum  of  £500  which  may  be  taken  out  of  the  impure 
personalty  under  the  43  Geo.  3,  c.  108. 


Jan.  17.  The  case  was  accordingly  re-argued  on  the  points  indi-^ 
cated  by  the  Lord  Chancellor. 

The  BoHcUoT'  Oeneral  (Mr.  Hemming  with  him),  for  the  Attorney- 
General  : — 

A  gift  to  a  charitable  purpose,  if  lawful  in  itself,  is  good,  al- 
though no  object  may  be  in  existence  at  the  time.  This  was 
expressly  decided  in  Atiomey-OeneralY.  Bishop  of  Chester  (2),  where 
the  gift  was  for  tlie  purpose  of  establishing  a  bishop  in  His  Majesty's 
dominions  in  America,  In  that  case  the  money  was  directed  to 
remain  in  Court  till  it  should  be  seen  whether  any  bishop  would 
be  appointed.  AUomey-Oeneral  v.  Bishop  of  Oxford  (3)  is  not 
inconsistent  with  this.  For  although  the  bishop  refused  to  consent 
to  the  building  of  a  church,  the  gift  was  not  declared  void;  but 

(1)  3  My.  ft  Or.  559.  (3)  1  Bro.  C.  C.  by  Eden,  444,  n.  q. ; 

(2)  1  Bro.  C.  C.  444.  cited  4  Ves.  431. 
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L.  C.       an  inquiry  was  directed  how  the  residue  could  be  best  applied. 
1872       The  rule  against  remoteness  is  a  technical  common  law  rule  whicli 
SiNNETT     has  never  been  held  to  apply  to  charitable  gifts. 

If  the  gift  in  the  present  case  cannot  be  carried  into  effect  within 
a  reasonable  time,  it  ought  to  be  applied  ey-pres.  The  rule  is  well 
established,  that  where  there  is  an  intention  to  devote  the  gift  to 
charity,  and  the  particular  object  fails,  the  gift  is  to  be  applied 
cy-pres.  The  rule  is  correctly  expressed  by  Mr.  Jarman  (1),  "Jf 
the  donor  declare  his  intention  in  favour  of  charity  indefinitely, 
without  any  specification  of  objects,  or  in  favour  of  defined  objects 
which  happen  to  fail  from  whatever  cause — although  in  such  cases 
the  particular  mode  of  operation  contemplated  by  the  testator  i^ 
uncertain  or  impracticable — yet  the  general  purpose  being  charity, 
such  purpose  will,  notwithstanding  the  indefiniteness,  illegality,  or 
failure  of  its  immediate  objects,  be  carried  into  effect."  Hayter  v. 
Trego  (2)  and  Loscombe  v.  WirUringJiam  (3)  are  instances  where 
the  gift  was  impracticable,  and  Bennett  v.  Hayter  (4)  where  it  was 
ambiguous.  The  only  exception  is  where  the  gift  is  to  an  object 
forbidden  by  statute.  The  distinction  between  a  particular  and 
general  gift  to  charity  made  by  some  text  writers,  and  introduced 
into  the  later  editions  of  Jarman^  cannot  be  supported.  It  rests 
entirely  upon  some  modem  cases  which,  so  far  as  they  touch  the 
^int,  are  irreconcilable  with  the  old  authorities,  and  are  not  law. 
Cherry  v.  Mott  (5)  was  the  case  of  a  conditional  legacy,  and  the 
observations  of  the  Master  of  the  Eolls  on  the  doctrine  of  cy- 
jpres  were  mere  dicta  not  necessary  for  the  decision.  Attorney- 
General  v.  Andrew  (G),  Milh  v.  Farmer  (7)  Moggridge  v.  I^ocfc- 
tcea  (8),  Gary  v.  Allot  (9),  Be  Costa  v.  Be  Pas  {1%  Attorney-Ome- 
ral  V.  Bouttbee  (11),  Incorporated  Society  v.  Price  (12),  Marsh  v.  At- 
iomey-General  (13),  are  in  our  favour.  With  respect  to  the  cases 
which  appear  inconsistent,  in  Clarh  v.  Taylor  (14)  and  BusseU  v. 

(1)  Jarm.  on  Wilb,  vol.  L  3rd  Ed.  (7)  1  Men  65. 
p.  223.  (8)  7  Ves.  36. 

(2)  5  Ru88. 113.  (9)  Ibid.  490. 

(3)  13  Beav.  87.  (10)  Amb.  228. 

(4)  2  Ibid.  81.  (11)  2  Yes.  380. 

(5)  1  My.  &  Cr.  123.  (12)  IJ.  &  Lat.  49a 

(6)  3  Vcs.  633,  (13)  2  J,  &  H.  64, 
(14)  1  Drew.  642. 
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Kdlett  (1),  the  objects  were  private,  not  public,  charity.   CJuipman       L.  C. 
V.  Broton  (2)  was  dissented  from  by  your  Lordship  in  the  late  case        1872 
oiFisk  V.  AUorney-OenercU  (3).    In  Marsh  v.  Means  (4)  there  was     Sinnbtt 
no  charitable  purpose  at  all.  HEimEBT 

With  respect  to  the  statute  43  Geo.  3,  a  108,  which  permits        

£500  to  be  applied  to  building  a  church,  the  whole  of  that  sum 
may  be  taken  out  of  the  impure  personalty*  There  was  no  obli- 
gation on  the  trustees  to  adopt  either  alternative  in  the  gift ;  they 
are  at  liberty  to  apply  the  whole  of  the  pure  personalty  to  the 
endowment  of  a  church,  and  they  can  then  apply  the  £500  under 
the  statute  in  building :  Girdlestone  v.  Greed  (5). 

Mr.  Kay,  Q.C.  (Mr.  Speed  with  him),  for  some  of  the  next  of  kin, 
and 

Mr.  Bridowe^  Q.C.  (Mr.  FeUows  with  him),  for  others  of  the 
next  of  kin : — 

There  being  no  object  in  existence,  or  likely  to  be  in  existence 
within  a  reasonable  time,  the  gift  fails  absolutely.  The  Court  will 
not  keep  the  fund  indefinitely,  in  expectation  of  an  occasion  for 
its  application  arising ;  and  the  only  real  question  is,  whether  it  can 
be  applied  cy-pres.  But  the  doctrine  of  cy-pres  has  never  been 
held  to  apply  to  cases  where  there  is  no  general  dedication  of  the 
fund  to  charity.  The  distinction  between  a  particular  gift  to 
charity  and  a  general  gift  is  well  established :  Cherry  v.  Molt  (6) ; 
New  Y.  Bonaker  (7)  ;  Simon  v.  Barber  (8).  In  the  case  otAUomey- 
General  y.  Bishop  of  Oxford  (9),  a  scheme  was  sanctioned  with  the 
consent  of  the  residuary  legatees ;  but  that  compromise  could  not 
have  been  made  if  the  whole  fund  has  been  impressed  with  a 
charitable  trust  It  is  therefore  no  authority  for  the  application  of 
the  doctrine,  unless  there  is  such  a  general  dedication  to  charity. 
The  same  distinction  is  recognised  in  Clark  v.  Taylor  (10) ;  Bullock 
V.  Bennett  (11)  y  Bussell  v.  KeUeti ;  Marsh  v.  Means;  Bussdl  v. 
Jackson  (12). 

(1)  3  Sm.  &  Giff.  264.  (7)  Law  Bep.  4  Eq.  655. 

(2)  6  Ves.  404.  (8)  5  Russ.  112. 

(3)  Law  Rep.  4  Eq.  521.  (9)  1  Bro.  C.  C.  by  Edeo,  444,  d.  q. ; 

(4)  3  Jur.  (N.S.)  790.  cited  4  Ves.  431. 

(5)  8  Hare,  208 ;  10  Hare,  480.  (10)  1  Drew.  642. 

(6)  1  My.  &  Cr.  123.  (11)  7  D.  M.  &  G.  283. 

(12)  10  Hare,  204. 
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L-O.  With  respect  to  the  £500,  under  the  43  Geo.  3,  c.  108,  the 

}^       object  of  that  statute  was  to  permit  a  limited  disposition  of  a 

SiHKKTT     specific  amoant  to  building  a  church,  not  to  save  £500  out  of  a 

Hebbert.    general  gift  which  would  be  otherwise  void:  In  re  WatmougVs 

■;  Trwis  (1) ;  Incorporated  Church  Building  Society  v.  CJoles  (2).    At 

all  eyents  the  £500  ought  to  be  taken  pro  raid  out  ^f  the  pure 

and  mixed  personalty,  and  not  exdusiyely  out  of  the  latter. 

LoBD  Hatherley,  L.0.  : — 

I  entertain  no  doubt  as  to  what  ought  to  be  done  in  the  present 
case.  Very  able  arguments  on  both  sides  have  been  addressed  to 
me  this  morning  with  respect  to  the  application  of  the  doctrine  of 
cy-pres,  but  I  do  not  think  that  there  is  any  necessity  for  going 
into  that  question  at  present  As  far  as  I  can  judge  from  what 
has  been  stated  there  is  a  possibility  of  a  church  being  built  at 
Aberystwiih^  and  therefore  I  think  it  is  extremely  probable-that  we 
may  never  arrive  at  the  application  of  that  doctrine  at  all. 

I  think  it  is  plain  in  the  first  place  that  upon  the  true  construc- 
tion of  the  will  the  bequest  must  be  taken  to  be  a  bequest  for  the 
purpose  of  aiding  in  the  erection  of  any  additional  church  in 
Alerystmih.  I  difTer  so  far  from  the  Vice-Chancellor,  who  thought 
that  the  testatrix  intended  to  confine  her  executors  to  the  case  of 
an  actual  church  erected  and  requiring  endowment,  or  a  church  in 
progress  of  erection  at  the  time  of  her  death. 

As  to  the  difficulty  from  the  possible  remoteness  of  the  time 
when  her  intention  can  be  carried  into  effect,  I  think  the  case  of  the 
Attorney-General  v.  Bishop  of  Chester  (3)  is  a  complete  answer.  In 
that  case  the  very  point  which  arises  here  was  suggested.  There 
was  a  sum  of  £1000  left  for  a  good  charitable  purpose,  namely, 
for  the  purpose  of  establishing  a  bishop  in  the  king's  dominions  in 
America.  There  was  no  bishop  in  America.  The  sum,  being  only 
£1000,  was  not  very  likely^  in  itself  to  be  sufficient  to  establish  a 
bishop.  Nothing  could  be  more  remote,  or  less  likely  to  happen 
within  a  reasonable  period,  than  the  appropriation  of  that  fund  to 
that  particular  object.  But  tiie  Court  did  not  direct  any  application 

(1)  Uw  Rep.  8  Eq.  272.  (2)  6  D.  M.  &^G.  324. 

.  (3)  1  Bro.  C.  a  HL 
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of  the  fand  according  to  the  cy-pres  doctrine ;  it  would  not  allow       U  0. 
the  fund  to  be  dealt  with  immediately^  but  directed  the  fund  to       1872 
remain  in  hand  for  a  time  with  liberty  to  apply,  because  it  was  not     g^JJJJ^ 
known  whether  any  bishop  would  be  established.    But  that  the         •• 
Court  would  continue  to  retain  it  for  ever,  waiting  until  a  bishop       _- 
should  be  appointed,  I  think  is  a  very  doubtful  proposition. 

There  have  been  numerous  cases  of  gifts  to  charities  where  an 
inquiry  has  been  directed,  whether  there  is  anything  in  esse  to  which 
the  fund  of  the  testator  can  be  properly  applied  so  as  to  carry 
out  bis  wishes.  One  of  the  last  of  such  cases  was  that  cited  by 
Mr.  Brisbyive^  Russdl  y.  Jackson  (1),  in  which  the  testator  wished 
a  Socialist  school  to  be  established.  The  Court  held  the  gift  as 
to  the  impure  personalty  to  be  bad  under  the  Statute  of  Mortmain. 
It  then  directed  an  inquiry  what  the  principles  of  Socialism  were, 
in  order  to  see  whether  they  contained  anything  really  objection- 
able. A  similar  inquiry  appears  to  have  been  directed  in  the  case 
of  Thompson  v.  Thompson  (2),  where  the  testator  left  a  fund  for 
the  appointment  of  a  professor  to  teach  his  opinions  as  contained 
in  the  testator's  printed  books,  which  nobody  at  that  time  had 
read.  It  being  found  on  inquiry  that  there  was  nothing  contrary 
to  morality  or  religion  iu  the  opinions  contained  in  those  books,  the 
trust  was  ordered  by  the  Court  to  be  carried'  out. 

The  course,  therefore,  that  seems  to  me  the  correct  one,  upon 
the  first  part  of  the  case,  is  to  direct  an  inquiry  at  Chambers 
whether  or  not  the  funds  which  are  effectually  given  to  the 
trustees  for  the  purpose  of  aiding  in  erecting  or  endowing  a 
church  at  Merystmth,  or  any  and  what  part  thereof,  can  be  so 
laid  out  and  employed. 

Then,  with  regard  to  the  question  as  to  the  £500,  I  entertain 
no  doubt  about  it  The  case  stands  thus :  Supposing  there  was 
no  question  as  to  the  application  of  the  Mortmain  Act,  the  testatrix 
having  given  the  whole  of  her  residuary  estate  for  the  purpose  of 
aiding  in  erecting  or  endowing  an  additional  church,  the  executors 
and  trustees  would  be  justified  either  in  applying  the  whole  in 
erecting  a  church,  or  the  whole  in  endowing  a  church,  or  such 
part  as  they  thought  fit  in  erecting  and  such  part  as  they  thought 
fit  in  endowing. 

(1)  10  Hare,  204.  (2)  1  CoU.  396. 
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L.  c.  In  that  respect  this  case  diflTers  from  'Oirdlestone  v.  Creed  (1), 
1S72        where  the  bequest  was  to  build  "  and  "  endow  a  church.    If  the  gift 
SiNNETT     ^vent  into  a  general  fund  the  question  would  arise  how  much  was 
iulknr     *^  ^  devoted  to  building  and  how  much  to  endowment ;  and  but 
for  the  saving  statute  such  a  bequest  for  the  building  and  endow- 
ing of  churches  would,  upon  several  authorities,  have  been  totally 
void,  because  the  one  object  could  not  be  separated  from  the 
other.    But  then  comes  the  statute  43  Oeo.  3,  c.  108,  which  says 
that  you  can,  to  the  extent  of  £500,  bequeath  money  for  the 
building  of  churches. 

An  argument  has  been  put  forward  by  Mr.  Kay  and  Mr.  Bristotve 
to  shew  that  there  is  the  same  diflSculty  in  this  will  as  where 
there  is  a  bequest  to  build  and  endow.  They  say  that,  when 
the  £500  has  been  saved  out  of  the  fund,  there  is  still  nothing 
in  the  will  to  shew  any  intention  of  the  testatrix  as  to  what 
proportion  of  the  residue  is  to  be  applied  in  building,  and  what 
part  in  endowment;  and  therefore  the  whole  gift  must  fail.  But 
I  do  not  think  that  there  is  any  force  in  that  argument.  The 
testatrix  has  said,  **  You  may  take  as  much  of  my  personal  estate 
as  yon  like,  whether  mixed  or  pure  personalty,  and  you  may  apply 
any  portion  of  it  either  towards  the  building  or  towards  the 
endowing  as  you  see  best."  If  there  were  no  statute  at  all  on  the 
subject  the  will  would  authorize  them  to  employ  it  in  such  a  manner, 
and  according  to  such  proportions,  as  they  thought  fit.  Then,  the 
Statute  of  Mortmain  being  brought  into  the  question,  it  is  found  that 
the  one  thing  is  utterly  prohibited  by  it,  and,  therefore,  the  whole 
scheme  would  have  failed ;  but  the  choice  being  given  of  devoting 
it  to  one  of  two  purposes,  the  whole  will  be  saved  for  the  legi- 
timate purpose.  Then  another  statute  having  interposed,  enacting 
that  a  testatrix  may  give  £500  for  building  a  church,  and  the 
testatrix  having  attempted  to  give  the  whole  mixed  fund,  the 
Court  of  Chancery  takes  care  to  draw  out  the  £500,  and  declares 
the  rest  of  that  gift  void  under  the  Statute  of  Mortmain.  Thus 
the  executors  are  placed  in  possession  of  two  funds,  namely,  the 
pure  personalty  and  £500  of  mixed  personalty,  which  they  may 
devote  to  the  purposes  of  the  gift. 
It  is  then  contended  by  Mr.  Bristowe  that,  at  all  events,  the  £500 
(I)  13  Hare,  208 ;  10  Hare,  480. 
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Bhould  be  apportioned  between  the  mixed  and  pure  personalty.       L.  c. 
Bat  I  take  it  the  tme  construction  is,  that  you  arc  to  place  in  the       1872 
hands  of  trustees  all  that  they  may  use  for  either  of  the  purposes     8ikk«tt 
which  the  testatrix  has  mentioned,    Tou  place  in  their  hands,    hkembt 

therefore,  all  her  pure  personalty,  and  you  place  in  their  hands       

so  much  of  the  mixed  personalty  as  amounts  to  £500,  and  hand 
over  the  rest  to  the  next  of  kin.  When  you  have  done  that  they, 
haying  these  two  funds  in  their  disposition,  may  apply  the  £500, 
if  they  think  fit,  wholly  in  building,  and  they  may  apply  the  whole 
of  the  other  fund,  which  is  pure  personalty,  towards  the  other 
object  which  the  testatrix  had  in  view.  No  doubt  there  would  be 
a  diflSculty  in  giving  the  trustees  an  option  of  determining  how 
much  should  go  to  the  next  of  kin,  and  how  much  should  not. 
But  in  fact  it  would  be  the  duty  of  the  trustees  to  apply  the  fund 
in  the  manner  which  would  make  the  gift  most  effectual,  as  it 
would  be  the  duty  of  trustees  to  do  in  the  case  of  infants  when 
they  are  directed  to  apply  a  fund  towards  their  maintenance  in  the 
most  beneficial  manner.  In  this  case  it  will  be  the  duty  of  the 
trustees  to  carry  out  the  intentions  of  the  testatrix  as  effectually 
as  they  can. 

The  decree  of  the  Vice-Chancellor  must  be  varied,  and  it  must 
be  declared  that  the  sum  of  £500  out  of  the  mixed  personalty, 
and  the  whole  of  the  pure  personalty,  must  be  set  apart  for  the 
residuary  trust,  but  subject  to  the  inquiry  hereinafter  directed, 
and  without  prejudice  to  any  question  in  case  the  inquiry  should  be 
answered  in  the  negative. 

Then  direct  an  inquiry  whether  the  fund  can  be  so  used  or 
employed. 

Eeserve  further  consideration.  The  costs  of  the  appeal  to  be 
costs  in  the  cause. 

Solicitors :  Messrs.  Raven  &  Bradley ;  Mr*  E.  Balden,  agent  for 
Mr.  F.  J3.  Boberts,  Aherjfstmth  ;  Messrs.  Joiies^  Blaxland,  dt  Son. 
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t.O.  PHILLIPS  V.  MULLINGS. 

*"^  [1870    P.    72.] 

FoJtmtoy^  SettlemerU'^Clatttes-^ExplancUum — Fewer  of  Bevocaiion, 

In  ordor  to  support  $1  volantary  settlement^  it  must  be  shewn  that  all  the 
provisions  are  proper  and  nsual ;  or  if  there  are  any  unusoal  provisions,  that 
they  were  brought  to  the  notice  of  and  understood  by  the  settlor. 

Kg  general  rule  can  be  laid  down  as  to  the  proper  and  usual  provisions  in 
such  a  settlement,  but  a  power  of  revocation  is  not  essential. 

A  young  man  of  improvident  habits^  being  entitled  to  a  sum  of  money, 
was  induced  by  the  trustee  of  the  money,  and  by  a  solicitor,  to  execute  a 
settlement  by  which  he  assigned  a  part  of  the  money  to  trustees  on  trust  to 
invest  and  to  pay  him  during  his  life  the  income  on  such  part  thereof  as 
they  should  think  fit,  and  after  his  death  on  trust  to  hold  the  same  for  his 
wife  and  children,  if  any,  and  subject  thereto  on  trust  for  certain  cousins  of 
his.  He  had  no  power  of  appointment  in  default  of  issue,  and  no  power  of 
revocation,  and  no  power  to  appoint  new  trustees.  The  deed  was  explained 
to  him,  and  the  particular  clauses  were  brought  to  his  notice : — 

ffdd  (affirming  the  decree  of  Stuart^  ^-C.),  that  the  deed  could  not  be  set 
aside  by  the  settlor. 

CouUs  V.  Acworth  (1);  Wollaston  v.  Tribe  (2);  Everttl  v.  EvertH  (3), 
considered. 

/ 

J.  W.  PHILLIPS,  the  Plaintiff  in  this  case,  attained  the  age  of 
twenty*one  years  on  the  Ist  of  December,  1868,  and  then  became 
entitled  to  a  sum  of  £8000  nnder  the  will  of  his  reputed  father. 
H.  MuHinffs,  a  solicitor  of  Cirencester ,  was  the  trustee  of  this  fund, 
and  as  Phillips  was  of  improvident  habits,  K  MuIlinffB,  who  still 
retained  the  money,  in  May,  1869,  suggested  that  Phillips  should 
make  a  settlement  oi  £2000  out  of  the  fund.  A  deed  to  that 
effect  was  accordingly  prepared  by  W.  K  Herbert,  the  solicitor  of 
Phillips,  and  was  fully  explained  to  Phillips,  who  objected  to 
settle  £2000,  and  wished  to  settle  £1003.  The  deed  was  altered 
accordingly,  and  explained  to  Phillips,  who  marked  with  his 
initials  the  alterations  as  to  the  sum;  and  ultimately  Phillips 
executed  the  deed. 
It  bore  date  the  19th  of  June^  1869,  and  was  made  between 

(1)  Law  Bep.  8  Eq.  558.  (2)  Uw  Bep.  9  Eq.  44. 

(3)  Law  Bep.  10  Eq.  405. 
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Phillips,  of  the  one  part,  and  /.  MuHingB  (a  brother  of  E.  MuUings)       L.  0. 
and  Herbert,  of  the  other  part.    By  this  deed,  after  reciting  that       i^i 
PhiUips  was  possessed  of  the  sum  of  £1000,  to  which,  with  a     Phxlupb 
further  sum  of  money,  he  became  entitled  on  attaining  the  age  of   huixuigs. 

twenty-one  years,  and  that  he  was  desirons  of  settling  the  same       

snm,  it  was  declared  that  MuUings  and  Herbert  should  stand  pos- 
sessed of  the  £1000  upon  trust,  at  their  discretion,  to  invest  the 
same  on  the  usual  inyestments,  and  to  apply  the  income  thereof,  or 
so  much  thereof  as  the  trustees  should  consider  might  beneficially 
be  80  paid  and  applied,  unto  PhUUpSf  or  any  wife  or  child  or  chil* 
dren  of  his,  during  his  life ;  and  as  to  any  part  of  the  income  not 
80  applied,  to  accumulate  the  same,  and  to  stand  possessed  of  the 
fund  and  the  accumulations  after  the  death  of  Phittipe^  in  trust 
for  his  widow,  if  any,  during  her  life,  as  ho  should  appoint,  and 
subject  thereto  in  trust  for  any  children  of  his  as  he  should 
appoint^  and  in  default  of  appointment,  for  the  children  who  should 
attain  the  age  of  twenty-one  years ;  and  if  there  was  no  such  child, 
then,  subject  as  aforesaid,  in  trust  for  the  four  children  of  one 
Clement  Tvdway^  a  cousin  of  Phillips.  Power  to  appoint  new 
trustees  was  given  to  the  trustees  named  in  the  deed. 

The  money  was  accordingly  paid  taMuttinffB  and  Berberl,  and 
invested  by  them. 

PhtUipSy  in  April,  1870,  filed  the  bill  in  this  suit  against  the 
trustees  and  the  four  children  of  his  cousin,  alleging  that  he  did 
not  understand  the  nature  of  the  settlement,  and  did  not  know 
that  the  £1000  would  be  placed  out  of  his  control,  and  praying 
that  the  settlement  might  be  delivered  up  to  be  cancelled,  and 
that  the  £1000  might  be  transferred  to  him. 

The  trustees  submitted  that  the  deed  was  for  the  benefit  of 
Phillips,  but  were  willing  to  lict  as  the  Court  should  direct  The 
children  of  Tudway  submitted  to  have  the  deed  varied  if  the  Court 
thought  fit. 

There  was  evidence  that  Phillips  approved  the  omission  of  a 
power  of  appointment  in  default  of  children. 

The  Vice-chancellor  Biuari,  on  the  17th  of  February,  1871, 
dismissed  the  bill  with  costs,  the  costs  of  the  trustees  to  be  retained 
by  them  out  of  the  income. 

The  Plaintiff  appealed. 
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L.  C.  Mr.  Dickinson,  Q.C.,  and  Mr.  CraeknaU,  for  the  Plaintiff: — 

}^  The  Plaintiff  was  a  foolish  yoang  man,  and  knew  nothing  about 

Phillips     the  deed  he  was  executing.    He  never  had  the  money  in  his  own 

MuLLiKos.    hands,  and  did  not  know  that  he  could  have  it ;  the  recitals  in 

the  deed  are  incorrect:    Prideaux  v.  Lonsdale  (1);   Cooie  v. 

Lamotte  (2). 

Moreover,  there  is  no  power  of  revocation,  and  that  is  fatal  to 
such  a  deed :  CouUs  v.  Actcarth  (3) ;  WoUaslon  v.  Tribe  (4) ;  Everitt 
V.  Everitt  (5).  The  young  man  has  been  needlessly  deprived  of 
all  control  over  the  investment,  and  of  the  appointment  of  new 
trustees.  Such  defects  vitiate  a  deed  of  this  description :  Lisier 
V.  Eodgson  (6) ;  PhiUipson  v.  Kerry  (7). 

Mr.  Hardt/y  Q.C.,  and  Mr.  Warmington,  for  the  trustees,  sup- 
ported the  deed.  They  cited  Bill  v.  Cureion  (8),  Petre  v.  Espi- 
nasse  (9). 

Mr.  L.  Field,  for  the  other  Defendants. 

Mr,  Dickinson,  in  reply. 

LoBD  Hatherley,  L.C.  :— 

This  case  is  somewhat  remarkable  in  its  circumstances,  and  as 
to  the  authorities  which  have  been  cited,  I  must  observe  that  cases 
of  this  description  must  depend  upon  the  facts,  though  certain 
principles,  no  doubt,  are  laid  down  for  the  guidance  of  those  who 
may  be  minded  to  deal  with  their  property  as  this  young  man 
dealt  with  his,  and  of  those  who  have  to  give  them  advice. 

These  principles  rest  on  a  broad  basis  established  by  a  series  of 
decisions.  It  is  clear,  for  instance,  that  any  one  taking  any  advan- 
tage under  a  voluntary  deed,  and  setting  it  up  against  the  donor, 
must  shew  that  he  thoroughly  understood  what  he  was  doing,  or, 
at  all  events,  was  protected  by  independent  advice. 

Again,  it  is  clear  that  a  solicitor,  who  advises  a  client  for  his 

(1)  4  GiflF.  169 ;  1  D.  J.  &  S.  433.  (5)  Law  Eep.  10  Eq.  405. 

(2)  15  Beav.  234.  (C)  Ibid.  4  Eq.  30. 

(3)  U\v  Rep.  8  Eq.  558.  (7)  32  Beav.  62g. 

(4)  Ibid.  9  Eq.  44.  (8)  2  My.  &  K.  603. 

(9)  2  My.  &  K.  40C. 
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own  protection  to  take  a  particular  step  of  this  nature,  does       L.  c. 
assume  a  yery  responsible  duty ;  and  where  a  person  is  induced  to       1S71 
execute  such  a  deed,  it  must,  in  order  to  support  the  deed,  be     p^mrs 
shewn  that  the  nature  of  the  deed  was  thoroughly  understood  by 
the  person  executing  it. 

But  the  cases  haye  not  gone  further.  Some  cases,  however, 
haye  attempted  to  lay  down  what  ought  to  be  in  such  an  instru- 
ment. It  has,  for  instance,  been  almost  laid  down  in  CatUis  y. 
Aeworth  (1),  that  where  there  is  no  power  of  revocation  the  deed  will 
be  set  aside ;  and  WdllaUon  v.  Tribe  (2)  and  Everitt  v.  Everitt  (3)  have 
been  relied  on  as  favouring  the  same  view.  But  whether  there 
should  be  a  power  of  revocation  or  not  must  depend  upon  the  cir- 
cumstances ;  and  it  cannot  be  laid  down  as  a  general  rule  that  such  a 
deed  would  be  voidable  unless  it  contained  a  power  of  revocation. 

[His  Lordship  then  commented  on  the  facts  as  shewing  that 
this  young  man  was  of  extravagant  and  improvident  habits,  and 
that  the  trustee  and  the  solicitor  thought  it  advisable  that  some 
of  the  property  should  be  settled,  so  that  he  should  not  be  left 
destitute,  and  that  there  should  be  some  provision  for  any  wife 
and  children  he  might  have.  As  to  the  limitations  over,  it 
seemed  that  he  was  illegitimate,  and,  therefore,  unless  there  was  a 
limitation  over,  the  money  would  go  to  the  Crown.  As  to  there 
being  no  power  given  to  him  to  appoint  in  default  of  issue,  that 
might  have  invalidated  the  deed ;  but  that  was  proved  to  have  been 
clearly  explained  to  and  approved  of  by  him.] 

Those  who  induce  a  young  man  of  this  description  to  execute 
such  a  deed  are  bound  to  shew  either  that  the  deed  is  in  all 
respects  proper,  or,  if  the  deed  contains  anything  out  of  the 
way,  that  he  understood  and  approved  of  it.  It  was  objected  that 
he  was  deprived  of  all  power  over  the  investments,  but  I  think, 
under  the  circumstances,  that  was  not  unreasonable,  as  he  was 
exceedingly  indiscreet.  Another  objection  was,  that  the  money 
had  never  been  in  his  own  hands,  which  was  said  to  render  the 
case  analogous  to  Prideaux  v.  Lonsdale  (4).  But  this  only  shew  s 
the  inutility  of  referring  to  other  cases,  for  here  he  clearly  knew 
that  he  had  power  to  receive  this  and  the  other  money. 

(1)  Law  Bep.  8  Eq.  558.  (3)  Law  Bep.  10  Eq.  405. 

(2)  Ibid.  9  Eq.  44.  (4)  4  Giff.  159 ;  1  D.  J.  &  S.  433. 
Vol.  VIL                                          Z  1 
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L.  c.  Another  objection  was,  that  he  had  not  the  power  of  appointing 

1871  new  trustees,  but  that  does  not  seem  to  call  for  special  remark. 
PmLUFs  As  to  a  power  of  revocation,  it  seems  to  me  that  if  snch  a  power 
had  been  inserted,  the  young  man's  money  would  merely  have  been 
wasted,  and  that  no  one  but  the  solicitor  would  have  derived  any 
benefit  from  the  deed ;  for  of  what  advantage  would  it  be  to  place 
the  money  in  this  way  out  of  the  young  man's  control,  and  then 
give  him  power  to  destroy  the  limitations  whenever  he  pleased? 

All  that  the  law  requires  in  a  deed  of  this  description  is  that  it 
should  be  effective,  and  should  not  contain  any  extraordinary 
clauses,  unless  those  clauses  are  shewn  plainly  and  distinctly  to 
have  been  brought  to  the  notice  of  the  settlor,  and  to  have  been 
understood  by  him.  It  is  not  necessary  to  shew  tiiat  the  usual 
clauses  inserted  by  conveyancers  were  explained ;  but  any  unusual 
clauses  must  be  shewn  to  have  been  brought  to  his  notice, 
explained  and  understood. 

I  agree  with  the  Vice-chancellor  that  this  deed  must  stand,  and 
the  appeal  will  be  dismissed  with  costs. 

Solicitor  for  the  Plaintiff:  Mr.  0.  Bichards. 

Solicitors  for  the  Defendants :  Mr.  W.  K  Eerbert ;  Mr.  /.  H.  Kays. 


L.  c.  TBAPPES  V.  MEREDITH. 


1871 
•Vor.  21, 24. 


[1868    T.    101.] 
WiU^Fcrfeiture-'Banhruptcy~~  Words  tf  Futurity. 

A  testatrix,  knowing  that  ber  husband  was  bankrupt^  gave  by  her  will  a 
life  annuity  to  her  husband,  subject  to  a  proviso  that  if  he  should  become 
bankrupt  or  should  assign  the  annuity,  then  it  should  cease,  and  subject  to 
a  further  proviso,  that  it  should  be  lawful  for  the  trustees  of  her  will  at  any 
time  to  refuse  payment  of  the  annuity,  which  in  that  case  was  to  go  over : 

Edd  (reYening  the  decision  of  Jamei^  ^'0,),  that  the  existing  bankruptcy 
operated  as  a  forfeiture  of  the  annuity,  notwithstanding  the  words  of  futurity 
in  the  will  and  the  discretion  given  to  the  trustees. 

H.  a  T.  OBAEAM  was,  in  May,  1861,  upon  his  own  Petition, 
duly  made  a  bankrupt  in  Scotland,  and  a  sequestration  of  his 
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-estate  was  awarded  according  to  Scotch  law,  and  a  trustee  was       L.  c. 
elected  and  declared  under  the  sequestration.  I87i' 

In  May,  1863,  Mrs.  Oraham,  the  wife  of  H.  G,  T.  Oraham,  being     t&^fbb 
aware  of  the  sequestration,  and  having  a  power  of  appointment  over    ^jj^^pn, 

-certain  funds,  subject  to  the  life  interest  therein  of  her  mother       

Mrs.  Payne,  by  her  will  appointed  the  funds  to  trustees  on  trust  to 
pay  her  debts  and  certain  legacies ;  and  the  will  contained  the 
.  following  clauses : — 

1.  "  And  upon  further  trust  that  my  said  trustees  shall,  out  of 
the  income  of  the  said  trust  premises,  or  if  that  shall  be  insuf- 
ficient, then  out  of  the  principal  thereof,  pay  to  my  husband  an 
annuity  of  £100  during  his  life  (but  subject  to  the  provisoes  with 
respect  to  the  said  annuity  hereinafter  contained),  the  said  annuity 
1»  be  paid  by  equal  half-yearly  payments,  the  first  of  such  pay- 
ments to  be  made  at  the  expiration  of  six  calendar  months  after 
the  decease  of  the  survivor  of  me  and  my  said  mother."  2.  **  Pro- 
vided always,  and  I  do  hereby  declare,  that  if  my  said  husband 
shall  become  bankrupt  or  shall  assign,  charge,  or  incumber,  or 
attempt  or  afiect  to  assign,  charge,  or  incumber  the  said  annuity 
of  £100,  or  do  or  suffer  any  act  whereby  the  same  or  any  part 
thereof  would,  if  belonging  absolutely  to  him,  become  vested  in  any 
other  person  or  persons,  then  and  in  such  case  the  said  annuity 
shall  not  be  payable,  or  shall  cease  to  be  payable,  as  the  case  may 
require,  in  the  same  manner  as  if  my  husband  were  dead.'* 
3.  **  Provided  also,  and  I  hereby  further  declare,  that  it  shall  be 
lawful  for  my  said  trustees  or  trustee,  if  they  or  he  shall  in  their 
or  his  absolute  discretion  think  fit,  and  without  assigning  any 
reason  for  so  doing,  at  any  time  or  times  to  refuse  or  discontinue 
the  payment  to  my  said  husband  of  the  said  annuity  of  £100,  or 
any  part  thereof,  during  the  whole  or  any  portion  of  his  life ;  and 
in  such  case  the  said  annuity,  or  such  payment  or  payments 
thereof  as  my  said  trustees  or  trustee  shall  refuse  to  make  to  my 
said  husband  as  aforesaid,  shall  sink  into  the  income  of  the  said 
trust  premises  for  the  benefit  of  the  person  or  persons  for  the  time 
'being  entitled  to  such  income ;  it  being  my  wish  and  intention 
that  the  payment  of  the  said  annuity  to  my  said  husband  shall  be 
according  to  the  discretion  of  my  said  trustees  or  trustee  in  all 
respects." 

Z2         '  1 
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li.  C.  By  a  codicil  the  annuity  was  increased  to  £150. 

1871  Mrs.  Ordham  died  in  June,  1864,  and  Mrs.  Payne,  the  tenant  for 

Trappes     life  of  the  trust  funds,  died  in  April,  1868. 
MBHfi)iTH.       ^^  *^®  29th  of  August,  1868,  Mr.  Ghraham  obtained  his  discharge 

under  the  sequestration,  without  the  consent  of  the  creditors,  and 

without  making  any  composition  with  them,  and  without  disclosing 
to  the  trustee  or  to  the  Court  the  existence  of  Mrs.  QrahavfCs  wilL 
On  the  10th  of  February,  1869,  the  trustee  under  the  sequestra- 
tion was  discharged.  None  of  these  proceedings  would,  according 
to  Scotch  law,  divest  out  of  the  trustee  any  property  which  ha* 
become  vested  in  him. 

A  suit  was  instituted  for  the  administration  of  the  funds  which 
were  subject  to  the  will  of  Mrs.  OraJham,  and  the  Vice-chancellor 
James  held  that  an  English  bankruptcy,  to  which  Mr.  Qraham 
had  afterwards  become  subject,  did  not  operate  as  a  forfeiture  of 
the  annuity  under  the  will,  inasmuch  as  the  first  payment  hadf 
not  accrued  until  after  the  bankruptcy  was  annulled :  See  Trapped- 
V.  MeredUh  (1). 

At  a  further  hearing,  the  question  as  to  the  effect  of  the  Scotch 
sequestration  was  argued,  and  the  Vice-chancellor  James  held  that 
the  sequestration  did  not  operate  as  a  forfeiture,  and  that  the 
annuity  remained  subject  to  the  discretion  of  the  trustees  under 
the  will  (2).  The  trustees  elected  to  pay  the  annuity  to  Mr.  Chror- 
ham^  and  did  make  one  payment  accordingly. 

The  persons  interested  in  remainder  appealed.  The  appeal  came 
on  to  be  heard  on  the  30th  of  January,  1871,  when  the  Loi-d 
Chancellor  directed  it  to  stand  over  for  further  evidence  as  to  the 
Scotch  l^w,  and  he  finally,  on  the  1st  of  March,  1871,  ordered  a 
special  case  to  be  directed  to  the  Court  of  Session  in  ScoUand,  witb 
questions  for  the  opinion  of  the  Scotch  Judges  as  to  the  effect  of 
the  sequestration. 

The  case  was  argued  before  the  Lords  of  the  First  Division  ii> 
Scotland,  and  they,  on  the  3rd  of  November,  1871,  made  answer  to- 
the  questions.  Their  answers  appeared  to  be :  1.  That  the  annuity 
would,  under  the  1st  clause,  without  the  other  clauses,  have  vested 
in  the  trustee,  and  not  have  been  divested  by  the  discharge  of  tfa& 
bankrupt  without  the  assent  of  his  creditors.  2.  That  the  2nd 
(I)  Law  Rep.  9  Eq.  229.  (2)  Law  Eep.  10  Eq.  604. 
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•clause  operated  as  a  forfeiture.    3.  That  the  3rd  clause,  taken  by  L.  C. 

itself,  would  not  create  a  forfeiture,  but  would  leave  the  trustee  I87i 

under  the  sequestration  to  take  only  tantum  ei  tale,  or,  in  other  Trait» 

words,  so  much  as  the  trustees  under  the  will  might  choose  to  leave  i[xbk>ith. 

in  the  husband.  ""^ 
The  appeal  now  came  on  again  for  hearing. 

Mr.  De  Gex,  Q.C.,  Mr.  JVy,  Q.C.,  and  Mr.  Pontifex,  for  the 
Appellants ; — 

The  2nd  clause  is  valid,  and  has  created  a  forfeiture :  WM  v. 
<jrace  (1).  There  is  a  gift  until  bankruptcy  or  death;  and  the 
testatrix  meant  that  if  her  husband  was  at  the  time  of  her  death 
capable  of  taking  the  annuity,  he  should  take  it;  if  not,  it  should 
not  go  to  him.  Clauses  1  and  3  contemplate  one  set  of  events,  and 
clauses  1  and  2  contemplate  another  set  of  events ;  and  it  is  that 
latter  set  which  have  happened :  White  v.  Chitty  (2). 

Mr.  Kay,  Q.C.,  and  Mr.  Bradfordy  for  Mr.  Oraham: — 

The  testatrix  clearly  intended  to  make  the  exercise  of  discretion 
by  the  trustees  preliminary  to  anything  being  vested  in  the  bank- 
rupt or  his  assignees.  She  knew  that  her  husband  was  bankrupt, 
and  made  this  provision  accordingly.  It  is  clear  that  she  did  not 
intend  the  2nd  clause  to  include  the  existing  bankruptcy,  as  if  so, 
the  gift  would  be  useless. 

Mr.  Brtdowey  Q.C.,  and  Mr.  C.  Barber,  for  the  trustees. 

Mr.  WiUcockf  Q.C.,  and  Mr.  Townsend,  for  other  parties. 

Mr.  De  Oex,  in  reply. 

LoBD  ELA.THEBLET,  L.C.,  having  stated  the  bucta  of  the  case,  and 
what  he  considered  to  be  the  opinion  of  the  Scotch  Judges,  which 
was  as  above  mentioned,  continued : — 

Now  that  being  so,  the  question  arises  whether  this  case  falls 
within  the  principle  of  Manninff  v.  Chambers  (3),  decided  by  the 
Lord  Justice  Kniffht  Bnice,  and  Seymour  v.  Lucas  (4),  decided  by 

(1)  2  Ph.  701.  (3)  1  De  G.  &  Sm.  282. 

(2)  Law  Rep.  1  Eq.  372.    .  (4)  1  Dr.  &  Sm.  177. 
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L.  C.       Vice-chancellor  Kinderdetf-^-csaes  which,  I  think,  are  completely^ 

1871       founded  in  reason  and  good  sense.      In  accordance  with  those 

Tbapfes     cases  I,  in  White  v.  Chitty  (1),  came  to  the  conclusion  that  words- 

Mi9m>iTH.    ^^  futurity  in  a  gift  of  this  description  are  not  to  operate  so  as 

— —       to  defeat  the  manifest  intention  of  the  testator,  that  the  gift 

shall  be  a  personal  benefit  to  the  legatee,  and  shall  not  become 

payable  to  any  other  person.    Upon  that  principle  there  would 

have  been  no  reason  for  [doubting  that  by  the  2nd  clause  of  the 

will  a  complete  forfeiture  had  taken  effect ;  because  the  clause 

directs  that  if  the  whole  or  any  part  of  this  annuity  became  vested 

in  another  person  and  not  in  the  donee,  then  from  that  moment  the 

annuity  should  cease  to  be  payable. 

The  only  difficulty  in  the  case  has  arisen  from  the  8rd  clause :. 
and  what  the  Scottish  Judges  say  upon  that  point  is.  entirely  con- 
sonant with  what  would  be  our  views  on  the  subject  The  difference 
of  the  two  clauses  is  obvious.  The  one  creates  an  immediate  and 
total  forfeiture  of  the  whole  gift,  and  the  other  creates  a  special 
forfeiture  of  the  gift  in  favour  of  other  persons,  to  whom  the 
successive  payments  are  to  go  over  whensoever  they  are  re- 
fused by  the  trustee.  But  that  state  of  things,  according  to  the 
opinion  of  the  Scotch  Judges,  would  not  alter  the  right  of  the  trus- 
tee under  the  sequestration  to  the  annuity ;  and  he  would  take  it 
tale  et  tanium  (to  use  their  words),  if  the  2nd  clause  had  not 
existed  and  created  a  forfeiture.  Any  other  construction  would 
simply  make  the  2nd  clause  inoperative. 

The  Vice-Chancellor  seems  to  have  been  led  to  the  conclusion 
to  which  he  came  by  considering  that  whatever  might  be  the  rule 
in  ordinary  cases  as  to  words  descriptive  of  a  future  bankruptcy,  in 
this  case  there  were  words  which  might  be  expressly  directed  to  an 
existing  bankruptcy.  But  it  seems  to  me  that  we  must  attribute 
to  the  testatrix  a  very  complicated  design  for  her  will,  if  we  hold 
that  she  intended  the  trustees  to  have  this  discretion  only  on  the 
existing  bankruptcy,  and  not  on  any  future  bankruptcy ;  though 
the  discretion  would  be  quite  as  beneficial  in  one  case  as  in  the 
other.  I  apprehend  that,  knowing  her  husband  to  be  extravagant 
and  imprudent,  and  that  it  might  happen  that  the  annuity  would  be 
quite  wasted  on  him,  the  testatrix  intended  to  give  her  trustees  an. 
(I)  Law  Rep.  1  Eq.  372. 
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absolute  discretion  as  to  the  payment.    At  the  same  time  she       l.  c. 
wished  that  the  annuity  should  by  no  possibility  get  into  the       1871 
hands  of  strangers,  either  by  her  husband's  bankruptcy  or  by  his     thIppes 
assignment  m^lvrm, 

I  think  that  this  case  cannpt  be  distinguished   from  those       

which  I  followed  in  my  decision  of  White  v.  Ohiity  (1) — ^I  use  that 
expression  purposely — ^and  I  think  it  too  great  a  refinement  to  hold 
that  the  3rd  clause  of  this  will  indicates  a  different  intention. 

The  decree  of  the  Yice-Ghancellor  must  therefore  be  reversed ; 
and  I  shall  make  a  declaration  that  in  the  events  which  have  hap- 
pened the  annuity  has  fallen  into  the  general  fund. 

Solicitors:  Mr.  F.  Saulhee;  Messrs.  Books,  KenricJc,  dt  Earston; 
Messrs.  Meredith  &  Co. 


NE  WILL  V.  NEWILL.  L.  c. 

[1869    N.    47.]  i^ 

Jan.  22, 23. 26. 
WiU'-'Oifi  to  a  Wi/e/or  the  Benefit  of  Herklf  and  her  Children,  — - 

A  testator  gave  all  his  real  and  personal  estate  to  his  wife  for  the  use  and 
benefit  of  herself  and  all  his  children,  whether  bom  of  his  former  or  of  his 
then  present  wife,  and  he  appointed  his  wife  and  three  other  persons  his 
ezecntors : — 

HM  (reversing  the  decision  of  MdHns^  V.G.),  that  the  wife  and  children 
took  as  joint  tenants. 

xHIS    was   an   appeal    from    a    decision    of   Vice-chancellor 
M(din8  (2). 

Henry  NeufiU,  late  of  the  Madras  Civil  Service,  made  his  will, 
dated  the  19th  of  October,  1863,  in  the  following  words :  **  I 
give  and  bequeath  unto  mv  wife,  Anna  Mizdhdh  NewiUy  for  the 
use  and  benefit  of  herself  and  of  all  my  child  ren,  whether  bom  of 
my  former  wife,  or  such  as  may  be  born  of  my  present  wife,  all 
my  property  of  every  description,  real  and  personal,  whether  in  pos- 
session, reversion,  remainder,  or  expectancy  at  the  time  of  my 
decease ;  and  I  appoint  the  said  Anna  E.  NewiU  executrix  of  this 
(1)  Law  Eep.  1  Eq.  372.  (2)  Law  Rep.  12  Eq.  432. 
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L.  C.       my  will,  together  with  Joseph  Newill,  my  father,  or,  in  case  of  his 
1872        failing  to  act,  my  brother  R.  D.  NeunU  in  his  stead) ;   also  Eudh' 
Xbwill     sion  Stokes  and  Charles  Otlbert  Masters  as  executors." 
Newill.         -"^^^  testator  died  on  the  25th  of  April,   1869,  leaving  six 

children  by  a  former  wife,  and  two  children  by  Anna  Elizabeth 

NewUl.  One  child  had  died  since  the  institution  of  the  suit. 
The  personal  estate  fealised  by  the  executors  amounted  to  about 
Jii6000,  and  the  testator  was  not  entitled  to  any  real  estate. 

The  testator's  widow  and  children  were  stated  to  be  entitled  to 
annuities  of  various  amoimts  payable  out  of  the  Madras  Civil 
Service  Pension  Fund,  but  the  widow,  having  since  married,  had 
lost  a  portion  of  her  pension.  The  suit  was  instituted  by  the 
children  of  the  first  marriage  for  the  purpose  of  having  the  trusts 
of  the  will  carried  into  execution,  and  for  the  administration  of 
the  estate. 

The  Vice-Chancellor  was  of  opinion  that  the  widow  was  en- 
titled to  an  estate  for  life,  with  remainder  to  the  testator's  chil- 
dren as  joint  tenants ;  and  from  this  decision  the  Plaintiffs  appealed. 

Mr.  Pearson^  Q.C.,  Mr.  W.  Pearson,  and  Mr.  Holmes^  for  the 
Appellants : — 

The  plain  grammatical  construction  of  the  words  must  prevail, 
which  clearly  gives  to  the  wife  and  children  an  immediate  estate 
lis  joint  tenants.  Similar  words  were  used  in  De  Witte  v.  De 
Witie  (1),  and  the  Vice-Chancellor  held  that  an  immediate  joint 
tenancy  was  created.  Bustard  v.  Sawnders  (2)  ;  Bibby  v.  Thomp- 
son (3) ;  Buffar  v.  Bradford  (4) ;  Beales  v.  Crisford  (5) ;  Mason  v. 
Clarice  (6),  are  also  authorities  in  our  favour.  In  all  the  cases 
where  such  a  gift  has  been  held  to  confer  an  estate  for  life  on  the 
wife,  with  remainder  to  the  children,  there  has  been  some  evidence 
of  an  intention  to  settle  the  fund,  or  else  some  words  of  seve- 
rance rebutting  the  presumption  of  a  joint  tenancy.  In  the  present 
case  the  state  of  the  family  renders  it  improbable  that  the  testator 
would  wish  to  give  the  whole  fund  to  his  wife  for  life ;  for  he  had 
children  by  a  former  wife,  who  required  support 

(1)  11  Sim.  41.  (4)  2  Atk.  220. 

(2)  7  Beav.  92.  (6)  13  Sim.  592. 

(3)  32  Ibid.  647.  (6)  17  Beav.  126. 
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Jan.  26.    Lord  Hatherlet,  L.C.  : — 

In  this  case  the  point  is  an  extremely  short  one ;  it  turns  upon 
the  few  words  contained  in  the  will  which  direct  that  all  the  testa- 
tor's real  and  personal  estate  is  to  go  to  his  wife  ''for  the  use 
and  benefit  of  herself  and  of  all  my  children."  Now  it  was  ad- 
mitted that  ordinarily  a  bequest  to  A  in  trust  for  himself  and  B.,  C, 
and  D.,  would  be  a  bequest  of  a  joint  legacy  to  the  parties  who  are 
so  designated,  including  the  trustee  himself.  But  it  has  been  argued 
— and  the  authorities^  no  doubt,  give  support  to  the  argument — 
that  the  case  of  a  gift  to  a  wife  in  trust  for  herself  and  her  children 
is  subject  to  an  exceptional  rule  of  construction,  by  which,  from 

(1)  16  Beav.  29.  (4)  26  Beav.  485. 

(2)  24  Ibid.  296.  (5)  2  Ph.  653. 

(3)  26  Ibid.  195.  (6)  Law  Rep.  7  Eq.  518. 

(7)  Law  Rep.  12  Eq.  316. 
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Mr.  Maretft  for  the  guardian  of  the  infant  children,  supported       L.  c. 

the  arguments  of  the  Appellants.  1872 

Nkwhx 
Mr.  Olasse,  Q.C.,  and  Mr.  Boffers,  for  the  widow : —  «^ 

We  admit  that  at  one  period  the  decisions  were  in  fSEtvour  of  the 
Appellants,  but  the  current  of  recent  authorities  has  been  the 
other  way.  Where  a  man  gives  property  to  a  stranger  and  her 
children,  it  may  be  reasonable  that  all  should  take  immediately 
as  joint  tenants.  But  where  a  testator  gives  property  to  his  own 
wife  and  children,  especially  if  it  is  his  whole  estate,  as  here,  he 
must  be  presumed  to  have  intended  to  settle  it  upon  them ;  and 
the  Court,  therefore,  so  construes  the  gift  as  to  effectuate  his 
intention :  Dawson  v.  Bowme  (1) ;  Jefery  v.  De  VUre  (2) ;  Auddey 
V.  Horn  (3) ;  Ward  v.  Orey  (4);  Crockett  v.  Crockett  (5) ;  Arm- 
strong V.  Armstrong  (6);  In  re  Owen*s  Trusts  (7).  In  the 
present  case  we  have  the  additional  circumstance  that  the  property 
is  not  given  directly  to  the  wife  and  children,  but  to  the  wife  as  a 
trustee  for  herself  and  the  children,  which  is  in  itself  an  indica- 
tion in  favour  of  a  settlement 

Mr.  Pearson,  Q.C.,  in  reply. 
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L.  c.       some  presumed  intent  on  the  part  of  the  testator,  the  Court  will 
1872        lay  hold  of  every  small  circumstance  to  support  the  conclusion 
Newill     ^^^^^  ^^®  testator  intended  what  the  Court,  upon  some  presumed 
Newill      ^^®»  conceives  to  be  his  most  natural  intention  a  priori,  and  will 
^—        modify  such  a  bequest  into  a  bequest  to  the  wife  for  life,  with 
remainder  to  the  children.    That  such  a  rule  does  not  exist  as 
an  absolute  rule  of  construction,  independently  of  other  expres- 
sions in  the  will  which  may  assist  in  the  construction  of  the  gift,  is 
proved  by  the  case  of  De  Witte  v.  De  Witte  (1),  before  Vice-Chan- 
cellor  ShadweU — ^a  case  which  was  approved  of,  or  at  all  events 
mentioned  without  disapproval,  by  Lord  Cottenham  in  the  case  of 
Oroekett  v.  Crockett  (2).    Lord  Cottenham  there  seems  to  say  that 
generally,  in  a  gift  to  a  wife  and  children,  the  ordinary  rule  of  joint 
tei^ncy  must  prevail,  but  he  adds  that  the  Court  has  laid  hold  of 
every  slight  circumstance  to  lead  to  the  other  conclusion. 

Now  I  confess  that  the  authorities  clearly  shew  that  very  small 
circumstances  have  been  so  laid  hold  of,  and  I  must  therefore 
assume,  in  accordance  with  the  reasoning  of  those  who  have 
preceded  me,  although  it  does  not  entirely  commend  itself  to  my 
mind,  that  the  testator,  independently  of  any  expression  of  inten- 
tion, must  be  supposed  a  priori  to  have  intended  to  make  a  settle- 
ment of  any  fund  which  he  might  be  disposed  to  leave  to  hiB  wife 
and  children.  It  is  true  that  the  law,  in  case  of  intestacy,  makes 
no  such  settlement,  but  gives  at  once  one-third  to  the  wife  and 
two-thirds  to  the  children  as  tenants  in  common.  A  provision 
for  the  wife  and  children  in  joint  tenancy  does  not  seem,  to  my 
mind,  a  priori,  a  very  unreasonable  mode  of  disposing  of  a  small 
property,  such  as  £5000  or  £6000,  which  this  testator  had.  It 
does  not  seem  unreasonable  that  while  the  children  are  under  age 
they  and  his  wife  should  enjoy  the  fund  together  under  the  control 
of  the  wife.  The  children,  while  under  age,  cannot  sever  the  joint 
tenancy,  and  as  each  comes  of  age  he  can  carry  away  his  portion, 
leaving  the  wife  a  smaller  portion  for  herself  and  the  other 
children. 

In  this  particular  case,  as  far  as  the  circumstances  go,  it  would 
seem  to  be  still  more  reasonable,  because  there  are  other  children 
of  the  testator,  besides  the  children  of  this  wife,  who  are  to  be 
(1)  11  Sim.  41.  (2)  2  Ph.  553. 
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provided  for ;  and  the  second  wife  being  a  very  young  person,  the       L.  c. 
effect  of  giving  her  a  life  interest  wonid  of  coarse  be  to  keep  out        1872 
the  children  of  the  first  marriage  for  a  very  considerable  time  from      newill 
any  benefit  at  all  of  the  testator's  estate,  although  they  may  have     ^J^l^gj^ 
attained  the  age  of  twenty-one  years.  

However,  I  must  assume  that  the  rule  is  such,  that  although 
the  ordinary  construction  of  a  gift  to  a  wife  and  children  would 
give  a  joint  tenancy,  if  I  find  anything  in  this  will  which  can 
indicate  a  different  intention,  it  must  be  followed  There  are 
several  authorities  which  establish  such  a  rule,  but  in  almost  all 
of  them  reliance  has  been  placed  on  some  special  circumstances. 
One  of  these  has  been  the  use  of  the  word  '^  secured,"  which  the 
Court  has  laid  hold  of  as  a  circumstance  indicating  an  intention  to 
settle  the  fund  in  the  usual  mode  on  the  wife  for  life.  Another  cir- 
cumstance has  been  a  direction  that  the  children  should  take  shares 
in  the  whole  fund,  or  that  they  should  take  in  unequal  shares.  Of 
course  they  could  not  take  as  joint  tenants  if  they  take  unequal 
shares  of  the  fund ;  and  if  the  children  take  shares  of  the  whole 
fund,  of  course  the  wife  cannot  take  any  part  of  it  in  solido  as 
capitaL  In  that  case  the  only  thing  that  can  be  given  her  is  an 
estate  for  life. 

Then,  again,  where  the  wife  was  left  with  a  disposing  power  and 
control  over  the  fund,  Lord  OoUenham  held,  in  Oroekett  v.  Crockett  (1), 
that  as  she  had,  at  all  events  during  her  life,  power  of  dealing 
with  the  property  as  she  might  think  fit,  a  tenancy  for  life  was 
probably  intended  rather  than  an  immediate  gift  of  a  joint  tenancy. 
But  in  that  case  Lord  Cottenham  did  not  give  any  definite 
direction  as  to  what  should  be  done  with  the  fund  beyond  securing 
it,  and  did  not  decide  what  would  be  the  extent  of  the  power  of 
the  wife,  or  her  control  over  it. 

A  case  was  also  cited  which  was  before  the  present  Lord  Justice 
JameSf  Armstrong  v.  Anmirong  (2),  in  which,  however,  it  was  not 
necessary  to  decide  the  point,  because  the  wife  happened  to  die  in 
the  lifetime  of  the  testator,  and  therefore  the  children  would  take 
qudcumque  via.  But  the  Yice-Chancellor  expressed  a  strong 
intimation  of  his  opinion  in  favour  of  the  construction  which 
settled  the  property  upon  the  wife  for  life,  with  remainder  to  the 
(1)  2  Ph.  553.  (2)  Law  Rep.  7  Eq.  618. 


Digitized  by  VjOOQIC 


258  GHANCEBT  APPEALS.  [L.  B. 

L.  c.       children.     In  that  case  I  think  there  ytss  very  good  reason  upon 

1872        the  face  of  the  will  for  coming  to  that  conclusion,  because  there 

Xewill     was  a  direction  that  in  a  certain  event  some  of  the  children  were 

Newill.     ^  ^^^  larger  shares  than  others,  which  plainly  indicated  that  the 

testator's  meaning  could  not  have  been,  in  the  strict  sense,  a  joint 

tenancy  at  once  between  the  wife  and  children.  The  only  indica- 
tion of  intention  that  I  have  here  is  that  the  fund  is  given  to  the 
wife  in  trust  for  herself  and  her  children,  and  the  question  is 
asked,  as  was  asked  by  Lord  CoUenham  in  Crockett  v.  Croekett  (1), 
why,  if  he  intended  them  all  to  take  as  joint  tenants,  should  he 
name  the  wife  at  all  as  trustee  ?  She  is  executrix  of  the  will,  but 
that  is  only  with  three  other  persons,  and  it  is  asked  why  he  should 
not  have  left  it  in  the  possession  of  all  the  executors^  and  why  he 
should  have  separated  it  from  the  aggregate  estate,  unless  he 
intended  something  in  the  nature  and  character  of  a  settlement? 

I  cannot  find  that  the  authorities  bear  out  the  proposition  that 
a  simple  gift  to  the  wife  in  trust  for  herself  and  her  children  will 
warrant  the  Court  in  presuming  that  the  fund  was  intended  to  be 
settled.  Many  reasons  may  be  suggested  for  the  fund  being  given 
in  that  form.  The  testator  associates  his  executors,  in  whom  he 
reposed  confidence,  with  his  wife  in  the  executorship,  and  ^yishes 
them  to  assist  her  in  getting  in  the  estate,  paying  his  debts, 
and  attending  to  those  duties  which  his  wife  alone  might  not  be 
competent  to  discharge ;  and  then  he  might  very  well  say  that, 
as  soon  as  his  estate  was  got  in,  he  wished  the  executors  to  part 
altogether  from  the  management  of  his  affairs,  and  the  whole  to 
be  handed  over  to  his  wife,  the  most  natural  person  whom  he  could 
select ;  and  what  is  there  in  the  joint  tenancy  between  her  and  her 
children  more  inconsistent  with  her  having  the  management  of  the 
whole  fund,  than  there  is  in  a  tenancy  for  life  with  remainder  to 
her  children?  It  appears  to  me  very  natural  for  her  to  keep 
the  whole  fund  in  her  possession  as  long  as  the  children  remain 
under  age,  handing  over  the  share  of  each  as  soon  as  that  child 
comes  of  age ;  and  unless,  therefore,  I  am  told  by  the  testator  that 
the  fund  is  to  be  secured,  or  that  it  is  to  be  divided  as  a  whole 
fund,  or  unless  there  is  some  other  such  indication  as  has  been 
relied  upon  in  the  cases,  I  do  not  think  it  right  to  overrule  De 

(1)  2  Ph.  553. 
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Wiile  V.  De  Witte'(l\  recognised  as  that  case  has  been  by  Lord 
Cottenham  in  Oroeiett  v.  Crockett  (2),  and  founded,  as  it  appears  to 
me,  upon  the  plain  sense  of  the  words  used.  If  it  were  to  be  laid 
down  as  a  general  rule  that,  although  a  gift  to  A.^  £.,  and  C7.,  is  a 
gift  in  joint  tenancy,  that  construction  is  not  to  apply  to  a  gift  to 
a  wife  and  children,  it  would  be  another  matter ;  but  if  the  change 
of  construction  is  to  depend  on  the  circumstances,  I  confess  that  I 
cannot  find  any  circumstances  on  the  face  of  the  will  which  lead 
me  to  the  conclusion  that  the  testator  meant  anything  more  than 
he  said. 
The  decree  of  the  Vice-Chancellor  must,  therefore,  be  reversed. 

Solicitors  for  the  Plaintiffs :  Messrs.  Sharp  &  JJUithome. 
Solicitors  for  the  Defendants :  Messrs.  Clayton  &  Son. 


L.C. 

1872 


Kewill 

V, 

Kewill. 


PILCHER  t;.  RAWLINS. 

[1865    P.    117.] 
Trustee — Equal  Equities — Legal  Estate — Kotice — Breach  of  Trust 

The  defence  of  purchase  for  valae  without  notioo  may  he  sustained,  although 
the  Defendant,  in  order  to  make  out  his  title  to  the  legal  estate,  must  rely 
on  an  instrument  which  discloses  the  title  of  the  Plaintiff,  the  Defendant  not 
having  had  notice  of  such  instrument  at  the  time  of  his  purchase. 

The  trustees  of  a  settlement  advanced  the  trust  money  on  the  security  of 
real  property  which  was  conveyed  to  them  by  the  mortgagor,  the  mortgage 
deed  noticing  the  trust.  The  surviving  trustee  of  the  settlement  afterwards 
reconveyed  part  of  the  property  to  the  mortgagor  on  payment  of  part  of 
the  mortgage  money,  which  he  appropriated.  The  mortgagor  then  conveyed 
that  part  of  the  property  to  new  mortgagees,  concealing,  with  the  connivance 
of  the  trustee,  both  the  prior  mortgage  and  the  reconveyance.  When  the 
fraud  was  discovered,  the  cestuis  que  trust  under  the  settlement  filed  a  bill 
against  the  new  mortgagees  claiming  priority : — 

Held^  that  the  Court  would  not  interfere  to  take  away  the  legal  estate 
which  passed  to  the  new  mortgagees  under  the  reconveyance. 

The  trustees  of  a  settlement  advanced  the  trust  money  on  the  security  of, 
real  property  which  was  conveyed  to  them  by  the  mortgagor,  the  mortga£;e 
deed  noticing  the  trust    The  surviving  trustee  afterwards  induced  the  mort- 


is C. 
and  L.  JJ. 

1871 


Nw,  12,  15. 
1872 

Jan.  29. 


(1)  11  Sim.  41. 


(2)  2  Ph.  553. 
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L.  C.  gagOT  to  execute  a  deed  by  which  the  mortgaged  property  purported  to  be 

and  L.  J  J.  conveyed  to  the  trustee  as  on  a  purchase  by  him,  though  no  money  in  fact 

1871  passed.    The  trustee  then,  concealing  the  prior  mortgage,  and  shewing  title 

j^"^^  under  the  pretended  purchase  deed,  conveyed  the  property  to  a  mortgagee 

PiLOTBR  without  notice  :— 

lUwuKs.  ffdd,  that  the  Court  would  not  interfere  to  take  away  the  legal  estate  from 

the  mortgagee. 
Decree  of  the  Master  of  the  Rolls  reversed. 
Carter  y.  Carter  (1)  disapproved  of. 

1  HIS  was  a  suit  to  establish  the  priorities  of  oestuts  que  trust 
as  mortgagees  over  other  mortgagees  who  had  obtained  the  legal 
estate  with,  as  alleged,  notice  of  the  trust 

On  the  23rd  of  Angnst,  1830,  a  settlement  was  made  by  Jeremiah 
Pileher,  under  which  /.  <?.  POdier,  G.  PUeher,  and  W.  H.  POeher 
were  to  stand  possessed  of  £8373  in  trust  for  Jeremiah  Pitcher 
during  his  life,  and  after  his  death  for  his  children  by  a  former 
marriage.  There  was  power  to  the  trustees  to  vary  the  invest- 
ments with  the  consent  of  Jeremiah  Pitcher  during  his  life.  The 
settlement  contained  the  usual  trustees'  receipt  clause,  and  a  power 
of  appointing  new  trustees  exerciseable  by  J.  Pitcher  dnriug  his  life. 

In  1851  the  £8373  was  advanced  to  Bcbert  Bawtine  on  the 
security  of  a  mortgage  deed  dated  the  23rd  of  April,  1851, 
and  made  between  B.  Bawlins,  of  the  first  part,  J.  O.  PUcher, 
O.  PUeheTy  and  W.  H.  PitcheTy  of  the  second  part,  and  /.  Piteher^ 
of  the  third  part;  whereby,  after  reciting  that  /.  O.  Pitcher^ 
O.  Pitcher y  and  W,  H.  Pitcher  had  agreed  to  lend  and  advance  the 
sum  of  £8373  (the  same  being  trust  money)  with  the  consent  and 
approbation  of  J.  Pitcher y  it  was  witnessed  that  certain  real  pro- 
perty, including  the  Whitchurch  property  and  the  SmUhfietd  and 
New  Street  property  hereinafter  mentioned,  was  conveyed  by  Bauh 
tins  to  /.  O.  PHeher,  O.  Pilehery  and  W.  H.  Pitcher,  their  heire  and 
assigns,  subject  to  redemption  on  payment  of  interest  and  of  the 
£8373,  on  the  23rd  of  April,  1856. 

Upon  the  execution  of  this  deed  the  documents  of  title  relating 
to  the  property  were  delivered  to  W.  H.  Pitcher,  who  was  a  soli- 
citor, to  be  held  by  him  on  behalf  of  himself  and  his  co-trustee& 
/.  0.  Pitcher  and  Q.  PUcher  died  in  1853,  leaving  W.  K  Pitcher 
sole  trustee, 

(1)  3  K.  &  J.  617. 
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In  1856  Bawlins,  who  had  been  a  solicitor^  made  out,  with  the       L.  C. 
connivance  of  W.  E.  Pilcher,  an  abstract  of  title  ending  with  a  docu- 

•  1871 

ment  earlier  than  the  above-mentioned  mortgage,  thus  shewing  a        

title  in  fee  simple  in  himself;  and  induced  two  trustees  named  riLCHEB 
StockweU  and  Lamb  to  advance  him  £10,000  on  the  security  (with  Kawlibts. 
other  property)  of  the  Whiteharch  property,  part  of  the  property 
comprised  in  the  above-mentioned  mortgage ;  and  by  a  deed  dated 
the  2nd  of  April,  1856,  it  was  witnessed  that  Rawlins  conveyed 
the  WhUehwreh  property  to  SiocJcwell  and  Lanib  in  fee,  subject  to 
redemption  on  payment  of  the  £10,000  in  the  usual  manner. 

On  the  same  2nd  of  April,  1856,  and  prior  to  the  execution  of  the 
mortgage  to  StockweU  and  Lawh,  W.  H.  Pilcher  had  executed  an 
indenture,  which  was  unstamped  until  after  this  suit  had  been 
instituted,  and  which  apparently  was  not  to  have  been  used  unless 
it  became  necessary  to  use  it.  By  this  indenture  it  was  witnessed 
that  W.  H.  Pilcher,  in  consideration  of  the  payment  to  him  by 
Bawlins  of  £3500,  conveyed  the  Whitchurch  property  to  Rawlins 
in  fee  discharged  from  the  mortgage  debt  of  £8373.  No  receipt 
was  indorsed  on  this  deed,  which  was  only  produced  after  the 
institution  of  this  suit,  and  was  then  handed  by  Rawlins  to  Stock- 
weU and  Lamb,  who  thus  discovered  that  they  had  the  legal  estate, 
though  not  by  the  deeds  on  which  they  had  relied.  Rawlins  and 
W.  H.  PUeher  appeared  to  have  shared  the  £10,000  advanced  by 
StockweU  and  Lamb;  and  the  title  deeds  of  the  Whitchurch  pro- 
perty, with  the  exception  of  the  mortgage  deed  of  1851  and  the 
reconveyance,  were  delivered  to  StockweU  and  Lamib. 

Under  a  second  settlement  also  made  by  Jeremiah  PHoher  on 
the  23rd  of  August,  1830,  W.  E.  Pilcher  was,  in  1860,  the  sur- 
viving trustee  of  a  sum  of  £3000  held  in  trust  for  Jeremiah  Pilcher 
and  his  second  wife,  and  the  children  of  a  second  marriage.  This  sum 
had  been  advanced  to  Rawlins  on  the  security  of  the  property 
comprised  in  the  mortgage  of  the  23rd  of  April,  1851,  and  of 
certain  other  property,  both  of  which  were  conveyed  to  the  trustees 
of  the  settlement  by  a  mortgage  deed  dated  the  30th  of  May,  1854, 
and  containing  notice  of  the  settlement.  W.  E.  Pilcher  was  also 
co-executor  with  one  /.  if.  Ward  of  the  estate  of  one  /.  MaUhews, 
and  having  received  £3000,  part  of  the  estate,  he,  in  November,  1 860, 
agreed  to  give  to  J.  ff.  Ward  security  for  the  £3000 ;  and  with  that 
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u  c.       iu  view,  TF.  H.  PHeher  and  Bawlins  acted  as  follows :  By  a  deed 
purporting  to  be  a  purchase  deed,  and  dated  the  11th  of  April, 


PiLCHEB 

V, 


1861,  Bowline,  in  consideration  of  £2590,  expressed  to  be  paid 
to  him  by  W.  H.  PUcher^  purported  to  convey  to  W.  H.  Pileher 
Rawunb.  the  Smiihfield  and  New  Street  property.  A  receipt  for  £2590  was 
indorsed,  but  no  money  actually  passed.  W.  J3.  Pileher  then 
delivered  an  abstract  of  title,  suppressing  the  mortgages  of  1851 
and  1854,  and  shewing  a  title  in  fee  simple  in  himself.  This  was 
accepted  by  the  conveyancing  counsel  of  the  Court  of  Chancery, 
and  a  mortgage  was  executed  by  W.  E.  PUcher  conveying  these 
properties  to  Ward  as  security  for  the  £3000. 

W.  H.  Pileher  continued  until  1864  to  pay  the  interest  due  on 
the  trust  funds  to  /.  Pileher.  In  July,  1865,  /.  PUcher  called 
upon  JF.  H.  PUcher  to  hand  over  the  deeds,  and  received  from 
him  a  box  containing  the  two  mortgage  deeds  only,  the  result  of 
which  was  that  the  dealings  of  FT.  E.  PUcher  and  Bawline  were 
then  in  part  discovered. 

Jeremiah  Pileher  and  his  children  thereupon  filed  their  bill  in 
this  suit  against  Bawlins,  W.  K  PUcher,  HiockweU  and  Lamb, 
Ward,  and  others,  praying  that  the  priorities  of  the  charges  affect- 
ing the  property  comprised  in  the  mortgage  of  1851  might  be 
ascertained,  and  that  Stockwdl  and  Larrib  as  to  the  Whitchurch 
property,  and  Ward  as  to  the  other  property  mortgaged  to  him, 
and  forming  part  of  the  securities  of  1851  and  1854,  might  be 
restrained  from  dealing  with  the  legal  estates  vested  in  them, 
and  that  directions  might  be  given  for  conveying  such  legal  estates 
for  the  security  of  the  Plaintiffs. 

The  Defendants  StockweU  and  Lanib  and  the  Defendant  Ward, 
by  their  answers,  pleaded  that  they  were  purchasers  for  value 
without  notice,  and  claimed  the  benefit  of  the  legal  estates  vested 
in  them  respectively. 

The  Master  of  the  Bolls  was  of  opinion  that  the  mortgage  of 
1851  had  priority  over  the  mortgage  to  StockweU  and  Lamb  and 
over  the  mortgage  to  Ward,  and  made  a  decree  accordingly,  as 
reported  (1),  where  the  &cts  of  the  case  are  more  fully  stated. 

The  Defendant  Latnb  {StocTcweU  being  dead)  and  the  Defendant 
Ward  appealed. 

(1)  Law  Hep.  11  Eq.  53. 
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The  Solicitor-General  (Sir  O.  Jessel),  and  Mr.  E.  EumphreySy       L.  0. 

m  -r  f  &I^<1  L.  J  J. 

for  Lamb : — 
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We  contend,  in  the  first  place,  that  the  mere  mention  of.  the      p^J]^^ 
fact  of  the  money  being  trust  money  was  not  enough  to  bind  any         <?• 

one  to  look  for  the  cestuis  que  trust.    Besides,  after  all,  a  fair       

proportion  of  the  mortgage  money  was  actually  paid,  and  to  the 
proper  person  to  receive  it ;  it  is  true  that  he  has  misapplied  it,  but 
we  are  not  liable.  It  was  said  that  the  money  was  paid  before  the 
day  for  redemption,  and  that  only  part  of  it  was  paid,  which  ren* 
dered  the  concurrence  of  Jeremiah  Pitcher  necessary ;  but  such  refine- 
ments are  shocking  to  common  sense.  Any  refinements  should  be 
on  our  side,  for  it  was  the  Plaintiffs,  and  not  we,  who,  by  trusting 
W.  H.  PilcJier,  and  leaving  him  sole  trustee,  enabled  him  to  commit 
this  fraud.  Carter  v.  Carter  (1)  went  perhaps  too  far,  but  this 
goes  still  further.  We  say  that  we  have  the  legal  estate,  and  that 
there  is  no  equity  to  deprive  us  of  it :  MaundreU  v.  MaundreU  (2) ; 
Boies  V.  Johnson  (3).  The  whole  doctrine  of  attendant  terms 
<lepends  upon  this.  We  had,  when  we  advanced  the  money,  neither 
actual  nor  constructive  notice  of  the  prior  moi-tgage,  and  our  equity 
is  as  good  as  that  of  the  Flaintiffi — in  fact  better,  for  they  chose 
to  trust  a  sole  trustee.  We  trusted  no  one,  and  took  our  mortgage 
in  the  regular  way,  and  after  due  investigation  of  the  title.  No 
doubt  we  were  not  aware  of  the  reconveyance  to  Rawlins,  but  by 
that  means  we  get  the  legal  estate,  and  we  ought  not  to  be  de- 
prived of  it.  We  are  purchasers  for  valuable  consideration.  We 
ask  no  relief;  we  only  ask  to  be  let  alone.  -Efe  parte  Knott  (4) 
was  a  clear  case.  Li  Jones  v.  Powles  (5)  the  trustee  was  interested, 
as  in  this  case.  Dodds  v.  EUls  (6)  is  in  our  favour.  The  Plain- 
tiffs do  not  venture  to  ask  that  the  reconveyance  should  be  set 
aside,  but  ask  that  the  legal  estate  conveyed  by  it  may  be  dealt 
with  to  protect  them.    But  why  ?    Why  are  we  to  be  deprived  of  it  ? 

Sir  B.  BoffffoUay,  Q.C.,  and  Mr.  FerrerSy  for  Ward : — 

We  claim  the  benefit  of  all  the  arguments  on  behalf  of  Stoekwetl 
and  Lamibf  but  our  case  is  stronger.    We  have  in  no  sense  been 

(1)  3  K.  &  J.  617.  (4)  11  Yes.  609. 

(2)  10  Ves.  246.  (5)  3  My.  &  K.  581. 

(3)  Job.  304.  (6)  2  H.  &  M.  424. 
Vol.  VIL  2  A  1 
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L.  c.       guilty  of  laches.     No  doubt  the  conveyance  to  Pikher  was  in- 
tended as  a  blind,  and  deceived  us ;  but  we  have  without  it  the 
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<^vw       legal  estate,  and  we  are  purchasers  without  notice,  and  with  the- 

lUwLum. 
Mr.  Southgate,  Q.C.,  and  Mr.  Bristowe,  Q.C.,  for  the  Plaintiffs  :— 

We,  too,  are  innocent,  and  we  have  the  earh'est  equity.  It  was- 
against  conscience  that  our  trustee  should  deal  as  he  did,  and 
legal  estates  so  obtained  cannot  be  set  up.  The  legal  estate  can 
be  claimed  only  through  a  deed  which  shews  the  trust,  and  thus^ 
those  who  take  under  it  are  bound  by  it.  BatdinB*  deeds  con- 
veyed nothing,  because  there  was  a  prior  deed ;  and  if  the  deed  of 
1851  had  been  produced,  as  it  must  be,  to  make  out  the  title  to 
the  legal  estate,  the  mortgagees  would  have  been  bound  to  call  for 
production  of  the  deed  of  1830,  and  then  W.  H.  Pilcher  could 
not  have  committed  these  frauds.  There  is  no  case  in  which  a 
trustee  has,  in  derogation  of  his  duty,  conveyed  the  legal  estate, 
and  the  pei-son  taking  the  legal  estate  has  been  allowed  to  avail 
himself  of  it.  Carter  v.  Carter  (1)  only  followed  WiHauffkhf  v* 
WiUoughby  (2)  and  Saunders  v.  Dehew  (3).  No  doubt,  if  you  take 
a  conveyance  for  valuable  consideration  without  notice,  you  can,, 
when  you  find  out  a  fraud,  protect  yourself  by  getting  in  a  legal 
estate ;  but  you  cannot  do  so  if  you  have  notice  at  the  time ;  and 
here  the  Defendants  cannot  shew  their  title  without  shewing  notice. 
If  a  man  paid  his  money  on  a  forged  deed,  he  could  not  after- 
wards, by  getting  in  the  legal  estate,  protect  himselfl  It  is  not 
true  that  the  Plaintiffs  have  trusted  the  trustee ;  on  the  contrary^ 
they  gave  notice  on  the  mortgage  deeds  that  it  was  trust  money  r 
Phillips  V.  Phillips  (4) ;  Cdyer  v.  Finch  (5).  Can  the  Court  allow 
a  trustee,  who  is  the  creature  of  the  Court,  to  injure  his  cestui^ 
que  trust  in  this  way  ?  The  mortgagees  claim  under  a  fraud ; 
we  do  not.  In^Jones  v.  Pofdes  (6)  the  facts  could  not,  by  any 
reasonable  diligence,  have  been  discovered. 

Mr.  Kingdon^  who  was  with  them,  was  not  heard,  as  two  counsel 
on  that  side  had  been  heard. 

(1)  3  K.  &  J.  617.  (4)  4  D.  F.  &  J.  208. 

(2)  1  T.  R.  763.  (5)  19  Beav.  600 ;  5  H.  L.  C.  905. 

(3)  2  Vem.  271.  (6)  3  My.  ft  K.  681. 
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Mr.  BoAwrghy  Q.C.9  and  Mr.  Dreuny,  for  the  representatives  of       L.  c. 
W.  H.  POeher,  who  was  dead.  and  l.  JJ. 
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Mr.  Shapier,  Q.C.,  Mr.  W.  Pearson,  and  Mr.  E.  0.  Ward,  for     pJJ]^ 
other  i)arties.  _  «^« 


The  SclieHar-General,  in  reply. 


Jan.  29.    Lobd  Hatheblet^  L.C.,  after  stating  the  fetcts  of  the       1372 
case,  continued : —  ^^^ 

The  Defendant  Bauline  could  not  have  transferred  the  legal 
estate  in  the  property  except  through  the  medium  of  the  recon- 
veyance of  1856,  and  the  Master  of  the  Bolls  considered  the  case 
to  be  similar  in  that  respect  to  the  case  of  Carter  v.  Carter  (1). 
The  authority  of  that  case  has  been  strongly  impugned  in  argu- 
ment by  the  counsel  for  the  Appellants,  and  the  decision  is,  I 
believe,  not  approved  of  by  the  Lords  Justices.  That  case  may  be 
thus  briefly  stated :  John  Carter,  the  mortgagor,  believing  himself 
to  be  entitled,  under  the  will  of  his  father,  to  certain  shares  in  real 
estate  in  fee,  conveyed  his  shares  and  all  other  his  estate  and 
interest  in  the  property  by  way  of  mortgage  to  the  mortgagee. 
This  was  done  in  good  faith,  but  subsequently  a  later  will  was  dis- 
covered by  which  the  mortgagor  took  an  estate  in  fee,  but  in  trust 
for  himself  for  life  only,  and  as  to  the  remainder  in  fee,  in  trust 
for  several  persons  and  objects  mentioned  in  the  wilL  The  mort- 
gagee, a  Defendant  in  the  suit^  insisted  that  he  was  entitled  to 
hold  the  fee  of  the  mortgaged  shares  as  against  the  cestuis  que 
trust  in  remainder,  John  Carter  having  conveyed  to  him  the 
fee  of  such  property  without  any  notice  of  the  trusts  under  the 
second  will.  I  held  that  this  could  not  be  so,  the  only  title  to  the 
fee  in  John  Carter  being  that  which,  on  its  face,  disclosed  the  title 
of  his  eestuia  jue  trust ;  in  fact,  that  either  I  must  have  made 
John  Carter,  without  any  evil  intention  or  want  of  care  on  his 
part,  guilty  of  a  gross  breach  of  trust,  and  have  then  suffered  the 
fruits  of  that  breach  of  trust  to  be  enjoyed  by  his  mortgagee,  or  I 
must  have  said  that  a  title  was  not  acquired  by  the  mortgagee 
against  the  equitable  owner. 

(1)  3  K.  &  J.  617. 
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L.  c.  I  did  not  follow  a  case  of  Faussel  v.  CarperUer  (1),  decided  by 

Lords  Tenterden  and  Wynford,  but  greatly  disapproved  of  by  Lord 
8L  Leonards  in  his  treatise  on  the  Law  of  Property  as  Administered 
in  the  House  of  Lords  (2).  In  that  case  a  conveyance  made  by  a 
Bawlixs.  trustee  having  both  a  legal  and  an  equitable  interest  in  the  land, 
and  conveying  in  general  terms,  was  held  not  to  pass  the  estate 
held  by  him  as  the  trustee.  I  thought  that  the  legal  estate  of 
John  Carter  did  pass,  it  being  his  clear  intent  to  pass  the  fee  which 
be  supposed  to  be  his  own  ;  but  I  thought  that  I  was  entitled  to 
say  to  the  mortgagee :  "  You  cannot  say  you  have  contracted  for 
the  estate  of  the  eestuts  que  trusty  to  which  the  mortgagor  could  only 
make  a  title  by  the  second  will,  which  will  disclosed  the  trusts." 

The  case  now  before  us  differs  in  many  respects  from  the  case 
of  Carter  v.  Carter  (3).  An  intentional  fraud  has  been  committed, 
and  the  parties  to  it  have  been  enabled  to  effect  their  purpose 
owing  to  the  eestuts  que  trust  allowing  the  trustee,  originally  one 
of  three,  to  become  the  sole  trustee.  As  sole  trustee  he  necessarily 
had  possession  of  the  title  deeds  to  the  mortgaged  estate ;  so  that, 
by  the  reconveyance  to  the  mortgagor,  the  mortgagor  became  re- 
possessed of  the  legal  estate,  and,  by  keeping  back  the  whole  mort- 
gage transaction,  was  enabled  to  shew  a  complete  legal  title  to  the 
property.  Had  he  disclosed  the  mortgage,  I  think  that  the  mort- 
gage deed  would  have  put  the  parties  dealing  with  him  on  inquiry ; 
but  as  matters  were  conducted,  the  mortgagee  acquired  the  legal 
estate,  and  entered  into  possession  of  the  property  without  notice 
of  the  prior  charge,  and  he  must,  I  think,  be  entitled  to  hold  it. 

The  plea  of  purchase  without  notice  states  only  possession  on  the 
part  of  the  professed  owner,  conveyance  of  the  estate,  and  absence 
of  notice ;  and  the  cases  undoubtedly  have  gone  very  far  (as  I  had 
occasion  to  observe  in  Carter  v.  Carter)  in  shewing  that  on  such  a 
plea,  when  proved,  equity  declines  all  interference  with  the  p\^- 
chaser,  having,  as  is  said,  no  ground  on  which  it  can  affect  his 
conscience.  I  confess  that  the  extent  to  which  this  doctrine  has 
been  carried  was  not  wholly  satisfactory  to  me  when  I  decided 
Carter  v.  Carter.  There  neither  the  mortgagees,  the  purchaser, 
nor  the  mortgagor  had  the  slightest  notion  that  the  transaction 

(1)  2  Dow.  &  01.  232 ;  6  Bli.  (N.S.)  76.  (2)  Page  81. 

(8)  3  K.  &  J.  617. 
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was  one  in  which  the  mortgagor  was  dealing  with  the  interest  of  '  L.  C. 
others.  The  mortgagees  had  taken  all  the  estate  of  John  Carter 
under  the  first  will,  which  was  found  afterwards  to  be  a  nullity ; 
the  fact  of  the  mortgagor  under  the  supposed  will  having  an  estate 
vested  in  him,  in  trust  for  others,  being  unknown  to  both  parties.  Rawlins. 
I  confess  that  if  this  case  bad  been  of  the  same  character  I  should 
hesitate  long  before  I  held  that  the  estates  of  the  eestuis  que  trust 
could  be  so  conveyed,  or  that  the  ignorance  of  the  mortgagor  could 
make  him  guilty  of  a  breach  of  trust,  or  that  his  act  executed 
wholly  diverso  intuitu  could  dispose  of  interests  in  which  he  had 
no  concern. 

Suppose  a  conveyance  made  by  a  man  without  title,  and  that 
afterwards  the  real  owner  makes  this  man  a  trustee  of  a  settlement, 
and  conveys  the  estate  to  him,  would  the  cestuis  que  trust  lose  the 
estate  by  the  estoppel  of  their  trustee  under  his  conveyance  ? 

Or,  suppose  that  a  person  who  conveyed  in  the  belief  that  he 
had  a  title,  and  afterwards,  as  heir  of  the  real  owner,  acquired  the 
legal  estate  by  the  death  of  a  devisee  in  trust  in  the  lifetime  of  a 
testator,  and  only  on  the  trusts  of  a  will,  would  the  cestuis  que 
trust  in  that  case  lose  their  estate  ? 

I  referred  in  Carter  v.  Carter  (1)  to  the  observations  of  Lord 
Eldon  in  MaundreU  v.  Maundrdl  (2),  and  Ex  parte  Knott  (3),  as  to 
the  difficulty  of  allowing  a  purchaser  to  hold  an  estate  which  was 
got  in  by  him  from  a  person  who  could  not  convey  without  commit- 
ting a  breach  of  trust ;  and  it  appeared  to  me  then,  as  now,  that 
Lord  Eldon  applied  his  observations  to  a  case  in  which  the  pur- 
chaser had  advanced  his  money  in  good  faith,  but  took  the  legal 
estate  afterwards  from  one  whom  he  knew  to  be  a  trustee  for 
others,  distinguishing  that  case  from  the  case  of  a  legal  estate 
acquired  by  paying  off  a  mortgage.  Li  itself  it  is  immaterial 
whether  the  purchaser  knows  or  not  that  another  has  an  equitable 
interest  prior  to  his  own,  provided  he  did  not  know  that  fact  on 
paying  his  purchase-money.  It  may  perhaps  be  sufficient  in  all 
possible  cases  for  the  purchaser  to  say,  '^  I  am  not  to  be  sued  in 
equity  at  all.  I  hold  what  was  conveyed  to  me  by  one  in  posses- 
sion, who  was,  or  pretended  to  be,  seised,  and  who  conveyed  to 
me  without  my  having  notice  of  another  equitable  title ; "  and 
(1)  3  K,  &  J.  617.  (2)  10  Ves.  246.  (3)  11  Ves.  609. 
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L.  C.       that  the  Plaintiff  in  equity  must  disprove  the  plea  before  he  can 
proceed  any  further  with  his  suit.    Bat  I  know  of  no  case  either 
v^v^       before  or  since  Carter  v.  Carter  (1),  in  which  the  legal  estate  so  con- 
PiLOHER     yeyed  to  the  purchaser  was  held  by  the  vendor  on  express  trusts 
Rawlins,    appearing  on  the  face  of  the  only  instrument  under  which  the 
"^       vendor  could  make  a  complete^  title,  so  that  a  trustee  of  a  settle- 
ment comprising  estates  of  any  magnitude,  and  being  in  possession 
on  behalf  of  a  minor,  for  instance,  could,  by  forging  a  conveyance 
to  himself,  pass  an  indefeasible  title  to  a  purchaser. 

The  present  case  is  not  such  a  case,  and  I  can  therefore  concur 
with  the  view  of  the  Lords  Justices  that  the  decree  must  be 
reversed. 

Sib  W.  M.  Jakes,  L.J. : — 

I  entirely  concur  in  the  conclusion  to  which  the  Lord  Chan- 
cellor has  arrived. 

I  do  not  mean,  in  the  few  observations  which  I  am  about  to 
make,  to  refer  to  a  class  of  cases  which  appear  to  me  entirely 
distinct  in  principle  from  the  case  now  before  us.  I  mean  that 
class  of  cases  in  which  a  person  finding  himself  in  possession  under 
a  defective  title  has  cast  about  to  cure  that  defect  by  procuring 
some  one  else  to  convey  an  outstanding  legal  estate.  No  doubt 
it  has  been  held  in  this  Court  that  a  man  under  those  circum- 
stances may  get  in  a  mortgage  and  tack  his  defective  title  to  the 
estate  of  that  mortgagee.  He  has  also  been  allowed  to  get  in  an 
outstanding  legal  estate  from  a  person  who,  being  a  trustee  for 
the  real  owner,  is  not  a  trustee  for  the  person  seeking  the  convey- 
ance. But  those  cases  where  the  person  seeking  the  conveyance 
knew  the  fact  that  the  trustee  was  trustee  for  somebody  else,  and 
could  not  convey  without  a  breach  of  trust,  whilst  the  trustee 
was  left  in  ignorance — those  cases,  I  say,  involve  a  principle  which 
I  have  never  been  able  to  understand. 

I  propose  simply  to  apply  myself  to  the  case  of  a  purchaser  for 
valuable  consideration,  without  notice,  obtaining,  upon  the  occasion 
of  his  purchase,  and  by  means  of  his  purchase  deed,  some  legal 
estate,  some  legal  right,  some  legal  advantage ;  and,  according  to 
my  view  of  the  established  law  of  this  Court,  such  a  purchaser's 

(1)  3  K.  &  J.  617. 
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plea  of  a  purchase  for  valuable  consideration  without  notice  is  an  L^O. 
absolute,  unqualified,  unanswerable  defence,  and  an  unanswerable 
plea  to  the  jurisdiction  of  this  Court.  Such  a  purchaser,  when  he 
has  once  put  in  that  plea,  may  be  interrogated  and  tested  to  any  Pi"Jheb 
•extent  as  to  the  valuable  consideration  which  he  has  given  in  Bawlikb. 
order  to  shew  the  bona  Jides  or  mala  fides  of  his  purchase,  and 
^also  the  presence  or  the  absence  of  notice ;  but  when  once  he  has 
gone  through  that  ordeal,  and  has  satisfied  the  terms  of  the  plea 
of  purchase  for  valuable  consideration  without  notice,  then,  accord- 
ing to  my  judgment,  this  Court  has  no  jurisdiction  whatever  to  do 
■anything  more  than  to  let  him  depart  in  possession  of  that  legal 
estate,  that  legal  rights  that  legal  advantage  which  he  has  ob- 
Ttained,  whatever  it  may  be.  In  such  a  case  a  purchaser  is  entitled 
to  hold  that  which,  without  breach  of  duty,  he  has  had  conveyed 
io  him. 

In  the  case  of  Carter  v.  Carter  (1),  which  was  decided  by  the  pre- 
sent Lord  Chancellor,  and  which  was  followed  by  the  Master  of  the 
Bolls  in  this  case,  and  with  which  I  am  bound  to  say  I  am  unable 
to  agree,  an  exception  from  that  rule  was,  under  the  circumstances, 
•supposed  to  exist. 

It  is  very  clearly  expressed  in  a  few  lines  of  the  judgment  in  that 
•case :  ^^  But  here  the  purchaser  taking  the  conveyance  under  one 
will,  supposed  by  all  parties  to  be  really  the  last  will  of  the  tes- 
tator, finds  himself  driven  to  rely  upon  another  and  a  second  will 
containing  on  the  face  of  it  all  the  trusts  which  the  testator  has 
•created ; " — ^and  that  circumstance  is  supposed  to  create  the  excep- 
tion. To  my  mind  there  are  to  that  supposition  two  short  and 
•conclusive  answers — the  one  a  matter  of  principle,  and  the  other 
A  matter  of  fact  My  view  of  the  principle  is,  that  when  once  you 
have  arrived  at  the  conclusion  that  the  purchaser  is  a  purchaser 
for  valuable  consideration  without  notice,  the  Court  has  no  right 
(to  ask  him,  and  has  no  right  to  put  him  to  contest  the  question, 
how  he  is  going  to  defend  himself,  or  what  he  is  going  to  rely  on. 
He  may  say,  honestly  and  justly,  **  I  am  not  going  to  tell  you.  I 
have  got  the  deeds ;  I  defend  them,  and  you  will  never  be  able  to 
make  me  produce  them,  and  you  will  never  be  able  to  produce 
isecondary  evidence  of  them.    I  am  not  obliged  to  produce  them 
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L.o.       at  all;  probably  before  you  get  half  way  through  your  action  of 
ejectment  you  will  find  a  jus  tertii  which  you  will  not  dispose 

s^vw  of;  the  estate  is  in  the  hands  of  a  legal  tenant  to  whom  I  have 
PiLOHBB  j^|.  j^^  gjjj  jjQ  Qj^Q  can  detennine  that  tenancy  without  notice,  and 
Bawunb.  no  one  can  give  that  notice  but  my^lf ;  I  will  not  give  that 
notice,  and  no  Court  has  any  power  to  compel  me  to  give  it  I 
have  a  right  to  rely,  as  every  person  defending  his  position  has, 
on  the  weakness  of  the  title  of  the  person  who  is  seeking  to  dis^ 
place  me."  That  seems  to  be  exactly  the  position  of  such  a  pur- 
chaser as  this. 

The  purchaser  in  Carter  v.  Carter  (1)  did  not  rely  on  the  will 
which  created  the  trust ;  he  relied  on  another  title ;  for  the  will 
formed  the  title  of  the  adverse  party.  And  the  answer  to  that 
adverse  party  is,  by  the  good  luck  which  sometimes  attends  honest 
men,  "  Though  you  produce  an  instrument  which  points  out  your 
title,  and  gives  the  property  to  some  one  else,  yet  I  am  prepared 
with  a  legal  defence  in  a  conveyance  which  was  executed  before*" 
It  appears  to  me  that  there  is  no  right  in  this  Court  to  prevent  the 
purchaser  from  setting  up  that  defence  to  the  claim  so  made 
against  him.  If  there  was  ever  a  case  in  which,  according  to 
my  judgment,  any  Court  ought  to  be  in  favour  of  a  purchaser 
and  against  such  a  title,  it  is  a  case  in  which  a  testator  has^ 
through  the  grossest  negligence,  allowed  two  wills  to  exist  after 
his  death,  so  that  some  members  of  his  family  produce  one  will 
apparently  making  out  a  perfectly  good  title  to  a  mortgagee  or 
purchaser,  and  then,  when  a  mortgagee  or  purchaser  has  been  inr 
duced  unwittingly  to  pay  or  advance  his  money,  some  othes 
members  of  the  family  produce  the  other  will,  which  has  been  sup- 
pressed or  concealed  during  the  whole  of  that  time,  and  then  seek 
to  take  the  estate  away  from  the  mortgagee  or  purchaser.  It 
Roems  to  me  to  be  a  very  ingenious  device  by  which  a  testator 
would  be  able  to  give  his  property  twice  over  to  his  family ;  but,, 
in  my  opinion,  it  is  a  device  which  ought  not  to  be  encouraged  in 
any  way  in  a  Court  of  Equity. 

I  am  therefore  of  opinion  that  whatever  may  be  the  accident 
by  which  a  purchaser  has  obtained  a  good  legal  title,  and  in  respect 
of  which  he  has   paid   his  money  and  is  in  possession  of  the 
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property,  he  is  entitled  to  the  benefit  of  that  accident,  just  as  a  '     L.  C. 

And  lim  J  J 

purchaser  would  be  entitled  to  avail  himself  of  the  possession 

1872 


80  acquired,  without  any  reference  to  the  rights  of  the  persons 

who  may  be  otherwise  interested.  Pilchbb 

In  the  course  of  the  argument  it  was  sought  to  draw  a  distinc-  Rawurb. 
lion  in  these  eases  where  the  object  is  to  ascertain  priorities ;  but 
even  in  suits  of  that  nature  the  legal  title  is  inquired  into.  I 
apprehend  that  when  a  mortgagee  is  in  possession  of  the  legal  estate 
there  is  no  equity  to  make  him  reconvey  (in  my  judgment  that 
is  the  test),  and  he  is  entitled  to  hold  it  until  every  part  of  his 
incumbrance  has  been  paid. 

It  was  said  in  argument  that  where  a  man  has  a  second  incum- 
brance on  an  estate,  but  has  the  legal  right  of  possession,  and  the 
legal  right  to  the  possession  of  the  deeds,  he  has  been  made  to 
produce  those  deeds.  I  apprehend  that  that  cannot  be  right 
except  under  these  circumstances :  If  a  man,  being,  as  he  may  well 
be,  second  incumbrancer  on  an  estate,  and  also  in  law  the  owner  of 
the  deeds,  seeks  to  avail  himself  of  the  assistance  of  the  Court  for 
the  purposes  of  giving  efiect  to  his  charge  upon  the  estate,  then  it 
may  be  right  to  force  him  to  bring  in  anything  which  he  may  hav«. 
I  do  not  say  anything  about  that,  if  he  is  availing  himself  of  the 
assistance  of  this  Court  to  redeem  the  first  mortgagee  or  to  be 
redeemed  himself.  But  where  a  man  has  got  the  deeds,  and  has 
got  a  puisne  incumbrance,  and  says,  '^  I  do  not  want  the  assistance 
of  the  Court ;  I  disclaim  any  interference  on  the  part  of  the  Court 
to  deal  with  the  property  as  it  pleases ;  I  am  perfectly  content  to 
rest  on  my  possession  of  the  deeds  " — if  he  is  minded  to  say  that^ 
I  apprehend  that  he  has  as  much  right  to  retain  the  deeds  in 
his  box  as  he  would  be  entitled  to  keep  possession  of  a  box  of 
diamonds  if  they  had  been  pledged  with  him  by  way  of  collateral 
security. 

The  decision  in  the  case  of  Carter  v.  Carter  (1),  which  has  been  so 
much  referred  to,  is  a  decision  which  I  have  considered  for  some 
years,  and  I  haye  more  than  once  thought  it  right  to  express  my 
views  of  that  case.  I  difier  in  some  respects  in  my  views  from 
those  of  the  Lord  Chancellor  with  regard  to  that  case,  but  I  say 
that  the  right  of  a  person  without  notice  is  absolute  and  unqua- 
lified, when  once  he  has  made  it  out. 

(1)  3K.&J.  617. 


Digitized  by  VjOOQ IC 


272  CHANCEBY  APPEALS.  [L.  R. 


1872 


Bawluw. 


L.  0.       Sib  G.  Hellish,  L.  J. : — 

and  L.  JJ. 

I  agree  in  the  conclusion  to  which  the  Lord  Chancellor  and  the 

Lord  Justice  have  arrived.  I  do  not  think  it  necessary  to  give  any 
ti.  opinion  whether  Carter  v.  Carter  (1)  was  rightly  decided.  In  my 
opinion  if  it  is  to  be  supported  it  must  be  supported  upon  the 
grounds  stated  by  the  Lord  Chancellor  to-day,  namely,  that  there 
were  such  peculiar  circumstances  in  that  case  as  to  make  it 
inequitable  that  the  purchaser  should  be  allowed  to  rely  upon  the 
second  wilL  But  I  think  it  cannot  be  supported  on  the  grounds 
upon  which  the  Master  of  the  Bolls  thought  it  had  been  decided, 
and  upon  which  the  Master  of  the  Bolls  acted  in  the  case  now 
before  us.  The  Master  of  the  Bolls,  as  I  understand  his  judg- 
ment^ held  that  a  purchaser  for  valuable  consideration,  who  has 
obtained  a  conveyance  of  the  legal  estate,  is  in  this  Court  alwap 
to  be  held  to  have  notice  of  the  contents  of  the  deeds  which 
form  a  link  in  the  chain  by  which  the  legal  estate  was  conveyed 
to  him.  And  he  held  that  the  doctrine  of  constructive  notice 
ought  to  be  enlarged,  and  that,  although  in  point  of  fact  the 
deed  in  question  was  never  produced  to  the  purchaser — although 
he  had  neither  knowledge  nor  the  means  of  knowledge  of  its  con- 
tents— although  he  and  his  advisers  were  guilty  of  no  negligence 
whatever  in  not  obtaining  knowledge  of  its  contents — yet,  never- 
theless, he  must  in  this  Court  be  held  to  have  notice  of  the 
contents,  if  it  was  a  deed  which,  when  ejectment  was  brought 
against  him  in  a  Court  of  Law,  he  would  be  bound  to  produce. 

It  is  admitted  that  that  rule  has  never  been  laid  down  prior  to 
the  case  of  Carter  v.  Carter  ;  there  were  not  even  diday  or  any 
authority  whatever  that  I  have  been  able  to  find,  tending  to  shew 
that  any  such  rule  had  prevailed  in  this  Court;  and  I  am  of 
opinion  most  clearly  that  it  ought  not  to  be  so  laid  down. 

I  do  not  agree  with  the  Master  of  the  Bolls  that  the  purchaser 
for  valuable  consideration  in  such  a  case  as  he  describes,  is  ap- 
probating and  reprobating.  A  person  who  approbates  and  repro- 
bates is  acting  inconsistently.  He  must,  in  fact,  be  affirming  and 
denying  the  same  proposition  at  the  same  time.  But  I  cannot  see 
any  such  inconsistency  here.  If  an  action  of  ejectment  is  brought, 
it  is  wholly  immaterial  whether  the  Defendant  in  that  action  of 
ejectment  had  or  had  not  at  any  time  whatever  notice  of  the  con- 
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tents  of  the  deed  or  instrument  on  which  he  rests  his  title.  What       L.  C. 
inconsistency  is  there  in  his  saying,  **  If  I  am  attacked  in  a  Court    ^ 
of  Law,  and  an  action  of  ejectment  is  brought  against  me,  I  rely  on       ^^v^ 
this  deed  as  being  one  of  the  deeds  through  which  the  legal      ^^^^^^^ 
estate  has  been  conveyed  to  me  ?"  and  then,  if  he  is  attacked  in     Batoks. 
a  Court  of  Equity,  saying,  as  the  truth  is,  ^^  I  had  no  notice  of 
this  deed.    At  the  time  when  I  obtained  my  conveyance  I  had  no 
knowledge  and  no  means  of  knowledge  of  the  deed."    I  cannot 
€ee  that  there  is  any  inconsistency  in  his  so  acting. 

The  general  rule  seems  to  be  laid  down  in  the  clearest  terms 
by  all  the  great  authorities  in  equity,  and  has  been  acted  on  for 
a  great  number  of  years,  namely,  that  this  Court  will  not  take 
an  estate  from  a  purchaser  who  has  bought  for  valuable  con- 
sideration without  notice;  and  I  find  that  the  Appellants  in  both 
the  cases  before  us  are  very  clearly  purchasers  for  vcduable  consi- 
deration without  notice.  Unless  this  doctrine  of  constructive  notice, 
enlarged  as  it  has  been  by  the  Master  of  the  EoUs,  is  to  prevail, 
I  am  of  opinion  that  the  Appellants  have  made  out  their  case. 

As  it  is  admitted- that,  with  the  exception  of  what  is  supposed  to 
have  been  said  in  Carter  v.  Carter  (1),  this  rule  of  constructive 
notices,  as  laid  down  by  the  Master  of  the  Bolls,  has  never  been 
established,  I  will  proceed  to  consider  it  a  little  upon  principle.  It 
happens,  curiously  enough,  that  in  one,  if  not  in  both,  of  the 
two  cases  before  us  the  Appellants  are  themselves  trustees  for 
other  eeduis  que  trusty  and  the  question  then  arises  which  of  the 
two  sets  of  eestme  que  trust  are  to  bear  the  loss.  Is  the  loss  to  fall 
upon  the  ceetuis  que  trust  whose  trustee  has  fraudulently  conveyed 
away  the  estate  which  was  entrusted  to  him  ?  Or  is  the  loss  to  isXl 
upon  those  whose  trustees  have  honestly  taken  a  conveyance  of 
that  estate  and  who  have  advanced  the  money  of  their  ceetuis  que 
iruet  on  the  faith  of  that  estate  which  they  have  really  got  ? 

It  is  surely  desirable  that  the  rules  of  this  Court  should  be  in 
accordance  with  the  ordinary  feelings  of  justice  of  mankind.  Kow 
if  the  first  set  of  eeetuis  que  trust,  those  who  will  unfortunately  have 
to  bear  the  loss,  were  asked  how  it  happened  that  they  had  suffered 
this  loss,  they  would  answer  that  their  father  conveyed  the 
estate  to  their  uncle,  and  he  turned  out  to  be  a  dishonest  man,  and 
parted  with  the  estate.   That  is  an  explanation  which  any  ordinary 
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L.  C.  man  of  intelligence  would  understand.  It  might  not  be  satisfactory 
to  the  losers,  but  they  must  see  at  once  how  it  came  to  happen 
s^v—  that  they  lost  their  estate.  If  you  trust  your  property  to  a  man 
PiLCHEB  ^]^Q  turns  out  to  be  a  rogue,  it  stands  to  reason  that  you  may  lose 
Eawukb.  it.  But  supposing  the  Master  of  the  Rolls*  doctrine  to  prevail,  and 
supposing  the  other  cestuis  que  trust  to  be  asked  how  they  had 
lost  their  property,  the  answer  would  be, "  Our  trustee  invested 
our  property  on  mortgage  on  the  faith  of  a  person  who  said  that  he 
had  the  legal  estate,  and  who  had  it,  and  who  conveyed  it  to  our 
trustee  as  a  security  for  the  sums  advanced,  our  trustee  being 
guilty  of  no'  negligence  whatever,  having  taken  the  advice  of  a 
perfectly  competent  conveyancer  in  order  to  see  that  the  title  was 
a  good  one.  But  the  Court  of  Chancery  says  that  we  have  lost  it 
because  our  trustees  had  notice  of  the  prior  mortgage;  though 
they  had,  in  fact,  no  notice  whatever.  They  had  neither  knowledge 
nor  means  of  knowledge,  but  nevertheless  the  Court  of  Chancery 
says  that,  according  to  its  doctrine,  they  had  notice."  The  only 
conclusion  which  any  one  would  come  to  is  that  these  eestuis  que  trust 
had  been  deprived  of  their  property  by  the  Court  of  Chancery,  for 
reasons  which,  to  an  ordinary  mind,  were  perfectly  incomprehensible. 
I  am  clearly  of  opinion,  whether,  under  the  peculiar  circumstances 
of  that  case.  Carter  v.  Carter  (1)  was  rightly  decided  or  not,  as  to 
which  I  will  say  nothing,  that  where  a  trustee  in  breach  of  trust 
conveys  away  a  legal  estate  which  he  possesses,  and  that  legal 
estate  comes  into  the  possession  of  a  purchaser  for  valuable  con- 
sideration without  notice,  that  purchaser  can  hold  the  property 
against  the  cestuia  que  trust  who  were  defrauded  by  the  convey- 
ance of  the  trustee  ;  and  that  it  makes  no  difference  whatever  that 
if  the  purchaser  is  challenged  in  a  Court  of  Law,  and  an  action  of 
ejectment  is  brought  against  him,  he  may  have  to  rely  upon  some 
deed  which  was  in  fact  concealed  from  him,  and  of  which  he  had 
neither  knowledge  nor  means  of  knowledge. 

Solicitor  for  the  Plaintiffs :  Mr.  8.  W.  Johnson. 
Solicitors  for  the  Defendant  Xramb :  'Kes&xs.  Johnson  dk  Weather  all ^ 
Solicitor  for  the  Defendant  Ward :  Mr.  W.  Prideaux. 
Solicitors  for  other  Defendants :  Messrs.  Hancock,  Saunders,  dt 
Eaichsford;  Mr.  /.  K  FUcher. 
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HEASMAN  V.  PEARSE.  L.  Jj. 

1871 
[1867    H.    238.] 

WiU-^ Remoteness — lAmitaJtions  after  an  Estate  Tail — "  Issue  " — Joint  Tenancy 
or  Tenancy  in  Common — **  Then  Living.^ 

No  limitation  after  an  estate  tail  is  void  for  remoteness ;  and  it  makes  no 
difference  whether  the  limitation  be  directly  to  a  class  or  to  trustees  to  sell 
and  divide  among  such  class,  provided  the  legal  and  beneficial  interests  be 
ascertainable  at  the  determlDation  of  the  estate  tail. 

If  a  clause  in  a  will  offends  against  the  rule  agaiust  perpetuities,  yet,  in 
construing  the  will,  such  clause  cannot  be  disregarded,  but  must  be  read  as 
the  expression  of  the  testator's  intention  as  though  no  such  rule  existed. 

A  testator  directed  his  trustee,  after  the  failure  of  limitations  for  life  and 
in  tail,  to  sell  his  real  estate  and  pay  a  share  of  the  proceeds  to  the  children, 
other  than  J.  G.  IT,,  of  A.  H,  "  then  living,"  and  the  issue  of  such  as  should 
be  then  dead  leaving  issue,  and  the  issue  of  J.  (7.  iT.,  share  and  share  alike^ 
the  issue  of  the  said  children  of  A.  E,  to  have  no  greater  share  than  their 
parent  would  have  had  if  living,  and  the  issue  of  J,  O,  E,  to  share  on  the 
same  footing.  The  testator  gave  another  share  to  C7.  for  life,  and  after  her 
death  to  the  children  of  A.  E,  then  living,  and  their  issue,  in  the  same  words 
as  in  the  gift  of  the  former  share. 

At  the  close  of  the  will  the  testator  added  a  proviso  that  if  his  real  estate 
should  ever  be  sold  under  the  limitations  thereinbefore  contained,  and  the 
money  should  become  payable  to  the  issue  of  A.  JJ.,  or  the  issue  of  J.  G,  E., 
and  any  of  such  issue  should  be  then  dead  leaving  lawful  issue,  then  the 
issue  of  such  issue  as  should  be  so  dead  should  receive  the  share  which  his  or 
her  parent  would  have  been  entitled  to  if  living.  The  estates  tail  failed,  and 
the  proceeds  of  the  sate  became  divisible : — 

Edd  (reversiDg  the  decision  of  Malins^  V.C.)»  that  the  proviso  at  the  end 
of  the  will  was  not  void  for  remoteness : 

That  the  ''  issue  **  of  the  grandchildren  of  A.  E.  must  be  confined  to  their 
children : 

That  where  a  grandchild  of  A,  E,  died  before  the  period  of  distribution 
leaving  children,  such  children  took  the  share  which  their  parent  would  have 
taken  if  he  had  been  alive  at  the  period  of  distribution,  even  in  a  case  where 
the  grandchild  died  before  his  parent  in  the  lifetime  of  the  testator  and  before 
his  will : 

That  the  gift  to  the  grandchildren  created  a  joint  tenancy  inter  se,  but  the 
effect  of  the  proviso  was,  that  in  the  case  of  a  grandchild  dying  leaving  issue, 
the  joint  tenancy  was  severed  as  to  his  share. 

X  HIS  was  an  appeal  from  part  of  a  decree  of  Vice-Ohancellor 

Malins  (1). 
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L.  JJ.  The  questions  in  the  suit  arose  on  the  construction  of  the  will 

1871        of  WiUiam  Orattoicke,  dated  the  3rd  of  March,  1819. 
HSA83IAN        The  testator  derised  the  residue  of  his  real  estate  to  trustees  in 
FxTbsb.      ^^^  ^  ^^®  ^®  ^^  ^'^  gralidson   W.  G,  Kirdmde  for  life,  with 

remainder  to  the  use  of  his  children  in  tail,  and  in  default  of  such 

issue  to  the  use  of  his  granddaughter  Jemima  Elizabeth  Kinleside 
for  her  life,  with  remainder  to  her  children  in  tail ;  and  in  default  of 
such  issue  to  the  use  of  the  trustees  in  fee,  in  trust  to  sell  and 
divide  the  moneys  arising  from  the  sale  into  three  equal  parts  or 
shares.  I 

And  as  to  one-third  part  or  share  thereof,  upon  trust  to  transfer 
or  pay  and  divide  the  same  ^^unto  and  amongst  all  and  every 
the  children  of  my  sister  Amy  Hectsman,  deceased,  except  my 
nephew  John  Gratwicke  Heasman,  who  shall  be  then  living,  and 
the  issue  of  such  of  them  as  shall  be  then  dead  leaving  issue, 
and  the  issue  of  my  said  nephew  JoJm  GraiwieTce  Heasman, 
except  his  son  John  West  Heasman,  share  and  share  alike,  but  so 
as  the  issue  of  such  of  the  children  of  my  said  sister  Amy  Heasman 
as  shall  be  then  dead  shall  have  no  greater  share  than  their,  his, 
or  her  deceased  parents  would  have  had  if  living ;  and  so  as  the 
issue  of  my  said  nephew  John  Gratwicke  Heasman  shall  have  no 
greater  share  than  the  issue  of  any  other  of  the  children  of  my 
said  sister  Amy  Heasman,  deceased,  is  directed  to  have  in  case  of 
the  decease  of  their,  his,  or  her  parent.'* 

And  as  to  another  third  part  or  share,  upon  trust  to  pay  the  in- 
come to  his  sister  Jane  OroZ:^  during  her  life,  and  after  her  decease 
to  divide  the  same  third  part  or  share  into  moieties,  and  to  transfer, 
pay,  and  divide  one  moiety  thereof  [here  were  repeated  the  words 
above  given  between  inverted  commas],  and  to  pay  the  income  of 
the  other  moiety  to  his  sister  Philadelphia  Jupp  during  her  life,  and 
after  her  decease  to  transferor  pay  and  divide  such  last-mentioned 
moiety  unto  such  persons  and  in  such  manner  as  the  third  part  or 
share  next  after-mentioned,  and  directed  to  be  paid  and  applied 
after  the  decease  of  the  said  PhilaMphia  Jupp. 

As  to  the  remaining  third  part  or  share,  upon  trust  to  pay  the 
income  thereof  to  his  sister  Philadelphia  Jupp  during  her  life,  and 
after  her  decease  to  transfer,  pay,  and  divide  such  third  part  or 
share  unto  and  amongst  all  and  every  the  children  of  the  said 


Digitized  by  VjOOQIC 


VOL.  Vn.]  CHANOEBY  APPEALS.  277 

Philadelphia  Jwpp  who  shall  be  ^'  then  living/'  and  the  lawful  issue       L.  JJ. 
of  such  of  her  children  as  shall  be  then  dead  leaving  such  issue,        1871 
equally,  share  and  share  alike,  but  so  as  such  issue  shall  have  no     heasman 
greater  share  thereof  than  such  as  their,  his,  or  her  deceased      p^^^ 
parent  would  have  had  if  living.  

The  testator  bequeathed  the  residue  of  his  personal  estate  to 
the  same  trustees,  upon  trust  to  pay  the  income  to  his  grandson 
William  ChraitoieJee  Kinlmde  during  his  life^  and  after  his  de- 
cease in  trust  for  the  children  of  the  said  WiUiam  ChraitoieJee 
Kifdegide  who  should  be  then  living,  and  the  lawful  issue  of  such 
of  his  children  as  should  be  then  dead  leaving  issue;  and  in 
de&ult  of  such  issue,  in  trust  for  his  said  granddaughter  Jemima 
Mizabeth  Kinleside  during  her  life,  and  after  her  decease  in  trust 
for  her  children  and  other  issue  in  like  manner;  and  in  default  of 
such  issue,  he  directed  that  the  said  residue  should  be  paid, 
applied,  and  disposed  of  in  such  and  the  same  manner,  and  for 
such  and  the  same  intents  and  purposes,  as  the  moneys  to  arise  by 
sale  of  his  said  real  estates  were  thereinbefore  directed  to  be  paid 
and  applied. 

The  will  contained  clauses  for  the  appointment  of  new  trustees, 
and  the  appointment  of  executors  and  the  indemnity  of  trustees* 
At  the  end  of  the  will  there  was  this  clause :  '^  Provided  always, 
and  to  prevent  all  doubts  which  might  otherwise  possibly  arise, 
I  do  hereby  direct  and  declare  my  will  to  be,  that  if  it  shall  happen 
that  my  real  estate  shall  ever  be  sold  under  the  limitations  or 
devises  hereinbefore  contained,  and  the  money  thereby  arising, 
and  the  residue  of  my  personal  estate,  or  any  part  thereof  respec- 
tively, shall,  under  or  by  virtue  of  this  my  will,  ever  become  pay- 
able to  the  issue  of  my  said  late  sister  Amy  Heaaman,  deceased, 
and  my  sister  Philadelphia  Jupp,  or  the  issue  of  my  nephew  John 
Oratwieke  Heaamctn  (except  his  son  John  Wed  Heasman),  or  any  of 
them,  and  any  one  or  more  of  such  issue,  shall  be  then  dead  having 
left  lawful  issue,  then  the  issue  of  such  issue  as  shall  be  so  dead 
shall  have  and  receive  the  part  or  share  to  which  their,  his,  or  her 
parent  would  have  been  entitled  to  if  living." 

Amy  Heasman  died  on  the  20th  of  March,  1798 ;  the  testator 
died  on  the  21st  of  August,  1821 ;  Jane  Croker  died  on  the  13th 
of  December,  1821;    Philadelphia  Jupp  died  on  the  25th  of 
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L.  JJ.  Febniary,  1^32 ;  William  Chraiwicke  Einleside  died  on  the  5th  of 
1871  December,  1862,  a  bachelor.  Jemima  Elizabeth  Kinlende  married 
H^^Ln  I^r.  Archddl,  who  took  the  name  of  OratwieJce,  and  she  died  on  the 
26th  of  September,  1867,  without  having  had  issue. 

Amy  Heasman  (besides  children  who  died  unmarried  before 
the  date  of  testator's  will)  had  two  children,  namely,  John  Oral' 
wicJce  Heasman  and  Amy,  the  wife  of  Richard  Newland, 

John  Chraiwicke  Heasman  died  in  1850,  and  (besides  his  son  John 
West  Heasman,  excluded  by  the  will,  and  besides  children  who 
died  unmarried  before  the  date  of  the  testator's  will)  had  two 
daughters,  Mary  Heasman,  now  living,  and  Frances  Heasman^  who 
died  in  1861  without  having  been  married. 

Amy  Newland  died  in  1825  and  (besides  children  who  died 
without  being  married  before  the  date  of  the  testator's  will)  she 
had  had  the  following  children :  Three  who  survived  her,  viz., 
William,  who  died  unmarried  in  1839 ;  Francis  Budwick,  who  died 
in  1850,  leaving  issue  Thom^is,  who  died  in  1845  leaving  issue ; 
Mary  Corney,  who  died  in  1861  without  leaving  issue;  and 
other  children — one  who  died  before  the  date  of  the  testator's  will, 
and  another  who  died  in  the  testator's  lifetime ;  both  of  whom  left 
issue,  who  or  whose  issue  were  still  living. 

Philadelphia  Jupp  (besides  children  who  died  in  the  lifetime 
of  testator  without  being  married)  had  issue  three  children: 
two  who  survived  her,  viz.,  Charlotte  Holmes  and  William  Jupp, 
and  one,  viz.,  Oeorge  Spencer  Jupp,  who  died  in  her  lifetime  in 
1819,  leaving  children  who  survived  him,  some  of  whom  were  dead 
and  some  still  living. 

Under  these  circumstances  the  present  bill  was  filed  by  Mary 
Heasman,  the  only  surviving  child  of  /.  Q.  Heasman,  for  the 
purpose  of  ascertaining  the  persons  entitled  to  the  proceeds  of 
sale  of  the  real  estate  and  the  leaseholds  of  the  testator.  The 
Vice-Chancellor  decided,  among  other  points  not  the  subject  of  the 
present  appeal,  that  the  proviso  at  the]  end  of  the  will,  respectino* 
the  issue  of  deceased  issue,  was  void  under  the  rule  against  per- 
petuities, and  that  the  gifts  should  be  construed  without  reference 
to  that  proviso ;  that  the  word  "  issue  "  in  the  gift— the  issue  of 
the  children  of  Amy  Heasman  and  the  issue  of  /.  O.  Heasman,  in 
the  second  clause — must  be  read  '*  children,"  and  that  such  issue 
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took  as  joint  teDants  inter  se.    He  also  held  that  the  words  ^'  then       L.  JJ. 
living,"  in  the  gift  of  one  moiety  of  the  third  share  given  to  Jane        1871 
Croker  for  life,  which  was  given  to  the  family  of  Amy  Heasmariy     hkasman 
referred  to  the  period  of  distribution ;  but  that  the  same  words  in 
the  gift  of  the  third  share,  given  to  Philadelphia  Jujyp  for  life, 
referred  to  the  death  of  the  tenant  for  life. 

His  Honour  accordingly  decided  that  the  moiety  of  the  proceeds 
of  the  whole  estate  given  to  the  family  of  Amy  Ueasman  went  in 
equal  moieties  to  the  Plaintiff,  the  second  child  of  /.  Q,  Seasman^ 
and  the  legal  personal  representative  of  Mary  Comey,  the  sur- 
viving child  of  Mrs.  Newland. 

From  this  decision,  so  far  as  it  related  to  the  shares  of  Amy 
Headman's  family,  the  grandchildren  of  Mrs.  Newland,  being  chil- 
dren of  Francis  Rudwich  Newland  and  Thomas  Newland,  appealed. 

Mr.  Cole,  Q.C.,  and  Mr,  Miller,  for  the  Appellants : — 

We  contend,  first,  that  the  proviso  at  the  end  of  the  will 
respecting  the  issue  of  deceased  issue  was  valid.  The  rule  against 
perpetuities  does  not  apply  to  limitations  to  take  effect  after  an 
estate  tail,  because  they  are  destructible  by  the  tenant  in  tail : 
Morse  v.  Lord  Ormonde  (1) ;  Egerton  v.  Lord  Brownlow  (2) ;  Co. 
LM.  (3) ;  Cole  v.  SeweU  (4) ;  Feame's  Contingent  Eemainders  (5) ; 
Letvis  on  Perpetuities  (6).  But  whether  the  clause  be  void  or  not, 
it  must  be  taken  into  account  in  construing  the  other  provisions  of 
the  will.  It  expresses  the  testator's  intention,  and  cannot  be 
rejected.  We  contend  that  Amy  Neudand's  children  took,  not  as 
joint  tenants,  but  as  tenants  in  common :  Martin  v.  Holffote  (7)  ; 
Kinff  V.  Cleavdand  (8) ;  NickoUs  v.  Sheffield  (9) ;  Lyon  v.  Coward  (10) ; 
Hodges  v.  Grant  (11),  The  words  "  then  living,'*  both  in  the  gift 
of  the  original  one-third  part  to  Amy  Heasman's  family,  and  in 
the  gift  to  them  of  a  moiety  of  Jane  Crohers  one-third,  must  refer 
to  the  period  of  distribution. 

Mr.  Shapier,  Q.O.,  and  Mr.  Stallard,  for  the  Plaintiffs,  were 

(1)  1  Russ.  382.  (6)  154,  s.  99. 

(2)  4  H.  L.  C.  1.  (7)  Law  Rep.  1  H.  L.  175. 

(3)  272,  a,  BntWs  note.  (8)  4  De  G.  &  J.  477. 
(4)  2  H.  L.  C.  186.  (9)  2  B.  C.  C.  215. 

(5)  522,  Butler's  note.  (10)  16  Sim.  287. 

(11)  Law  Rep.  4  Eq.  140.    ^- 

Vou  vn.  2  B  1 
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L.JJ.       desired  to  confine  themselves  to  the  question  of  whether  the 
1871        children  of  Amy  NeuHand  took  as  joint  tenants  or  tenants  in 
Hbasman     common. 

In  order  to  exclude  joint  tenancy  there  must  be  clear  words  of 
seyerance.  The  words  **  share  and  share  alike  "  do  not  apply  to 
the  issue.    Lyon  y.  Coward  (1)  must  be  considered  as  oyerruled. 

Mr.  Kay,  Q.G.,  and  Mr.  Shdheare,  for  the  administrator  of  Mary 
Comey:-^ 

The  gift  was  to  a  class  made  up  of  children  and  grandchildren. 
The  word  "  issue  "  must  be  read  **  children,"  as  in  Sibley  y.  Perry  (2). 
It  was  necessary  that  the  issue  should  surviye  their  parent,  but 
not  that  they  should  survive  the  tenant  for  life:  In  re  Wild- 
man^B  Truds  (3)  ;  Martin  y.  Holgaie  (4).  The  words  of  the  gift 
create  a  joint  tenancy,  not  a  tenancy  in  common:  Penny  v. 
Clarke (5) ;  Bridge  v.  Yaies  (6) ;  McGregor  v.  M'Oregor  (7) ;  Coe 
y.  Bigg  (8) ;  Lankier  v.  Buck  (9) ;  In  re  Pelts  Trusts  (1 0). 

The  proviso  at  the  end  of  the  will  was  only  to  remove  an  ambi- 
guity as  to  the  share  of  /.  G,  Eeaemany  and  referred  to  that  share 
alone.    It  was  meant  to  explain,  not  to  alter,  any  of  the  gifts. 

Mr.  MUUr^  in  reply,  referred  to  In  re  Eotchkiss'  Trusts  (11), 
Christopherson  v.  Naylor  (12),  Jarvis  v.  Pond  (13),  and  Giles  v. 
Giles  (U). 


Dec  22.  Sir  W.  M.  James,  L  J.,  delivered  the  judgment  of 
the  Court  as  follows : — 

This  is  an  appeal  from  part  of  the  decree  pronounced  by  Yice- 
Chancellor  Malins—trom  that  part  of  the  decree  which  affected 
the  interests  of  what  may  be  briefly  called  the  Heasman  branch 
of  the  family  of  the  testator. 

1)  15  Sim.  287.  (8)  1  N.  R.  536. 

(2)  7  Ves.  522  (9)  2  Dr.  &  Sm.  484. 

(3)  IJ.  &  H.  299,  (10)  3  D.  F.  &  J.  291. 

(4)  Law  Rep.  1  H.  L.  175.  (11)  Law.  Rep.  8  Eq.  643. 

(5)  1  D.  F.  &  J.  425.  (12)  1  Met.  320. 

(6)  12  Sim.  645.   .  (13)  9  Sim.  549. 
'  (7)  1  D.  F.  &  J.  6^.  (14)  8  Sim.  360. 
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The  facts,  and  the  material  portions  of  the  will  on  which  the       L.  JJ. 
question  arises,  are  fully  set  out  in  the  report  of  the  case  before        1871 
the  Vioe-Chancellor  (1).    The  scheme  of  the  will  was  to  provide  a     hxashav 
series  of  limitations  of  the  real  estate  for  life  with  remainders  in      p,f;„ 

tail,  with  an  ultimate  remainder  to  trustees  for  sale,  and  a  gift  of       

the  produce  of  sale,  which  ultimate  remainder  and  gift  are  what 
the  Court  has  to  deal  with. 

The  testator  gave  his  residuary  personal  estate  to  his  grandson 
W.  G,  Kinletide  for  life,  with  remainder  to  his  children  or  other 
issue  living  at  his  death,  and  if  he  should  die  without  children  or 
issue  living  at  his  death,  then  to  his  granddaughter  J.  G.  Kifde- 
side  for  life,  with  a  like  remainder ;  and  in  default  of  her  dying 
without  children  or  issue  then  living,  the  personal  estate  was  to 
go  in  the  same  manner  as  the  produce  of  the  real  estate. 

The  general  scheme  of  the  ultimate  gifts  was  this :  The  testator 
had  had  three  sisters,  and  he  divided  his  property  into  thirds ;  one 
third  he  gave  to  the  family  of  his  deceased  sister  Mrs.  HecLsman  ; 
one  ^  third  he  gave  to  his  living  sister  Mrs.  Jupp  and  her  family ; 
and  as  to  another  third,  he  gave  an  estate  for  life  only  to  another 
«ister,  Mrs.  OroJcer,  and  she  being  an  aged  childless  woman,  he 
directed  that  third  to  go  in  moieties  between  the  Heasmans  and 
the  Juppe,  using  exactly  the  same  words  of  gift  as  those  in  which 
their  own  original  thirds  were  given  to  them. 

The  words  of  the  'gift  to  the  BJeasmans,  the  gift  now  before  us, 
are  as  follows: — [His  Lordship  read  the  gift  to  the  Eeasman 
family,  and  continued : — ] 

At  the  time  the  testator  made  his  will.  Amy  Heasman  had  in 
fact  only  two  children — the  John  OrcUuncke  Heasman  who  is 
mentioned  and  excluded,  and  Mrs.  Netdand  ;  and  all  her  other 
children  had  then  died  without  having  been  married,  so  that  the 
gift  was,  in  fact,  to  Mrs.  Newland  and  her  issue,  and  to  the  issue 
of  J.  G.  Heaamany  other  than  his  eldest  son,  who  was  excluded. 
The  gift,  therefore,  was  a  gift  to  Mrs.  Newland  or  to  her  issue,  if  she 
should  be  then  dead  leaving  issue,  and  to  the  issue  of  J.  O.  JSeas- 
man,  6ther  than  his  son  J.  W.  Heasman,  as  tenants  in  common ; 
with  a  declaration  that  the  issue  of  Mrs.  Newland  should  take  no  , 
greater  share  than  the  parent  would  have  done,  and  that  the  issue 
(1)  Law  Rep.  11  Eq.  522. 
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Digitized  by  VjOOQK 


282  CHANCERY  APPEALS.  [L.  R. 

L.  J  J.      of  J.  O.  Heasman  should  take  no  more  than  the  issue  of  Mrs. 
1871        NevHand, 
Heasmak        According  to  the  rule  in  Sibley  v.  Perry  (1),  the  word  **  issue  '*^ 
Pbarsi.      wo^d  have  to  be  read  "child"  in  the  gift  to  Mrs.  Newland's^ 

family ;  and,  assuming  that  the  same  meaning  would  be  given  to 

the  word  "  issue "  in  the  gift  to  J.  O.  Heasman's  issue,  then  the- 
gift  would  read  thus :  "  To  Mrs.  Newland,  if  she  should  be  their 
liyiugy  or  her  children,  if  she  should  be  then  dead  leaving  chil- 
dren, and  the  children  of  my  nephew  J.  O.  Heasman,  other  than 
/.  W,  Eeaeman'^  The  words  create  a  tenancy  in  common  betweeiv 
the  two  &milies.  But,  according  to  the  ordinary  rule  of  con- 
struction, each  set  of  children  would  take  as  joint  tenants.  So,, 
also,  according  to  the  ordinary  rule  of  construction,  no  children  of 
Mrs.  Newland  would  have  taken  unless  they  had  survived  her ; 
and  if  all  her  children  had  died  in  her  lifetime,  leaving  numerous 
issue,  they  would  have  taken  nothing,  and  there  would  have  been* 
an  intestacy  as  to  that  share. 

It  is  to  be  noted,  moreover,  that  there  is  no  such  condition 
afSxed  to  the  gift  to  J,  G.  Heasman' a  children.  Beyond  question, 
all  his  children  who  were  in  existence  at  the  date  of  the  testator  s 
will  and  afterwards  came  into  existence  would  have  taken  vested 
interests;  and,  having  regard  to  the  whole  scope  of  the  bequest»- 
which  was  to  put  the  descendant  families  of  Amy  Heasman  on  an 
equality,  the  motive  of  the  gift  being  that  they  were  such  de- 
scendants, it  would  be  very  singular  that  the  children  of  Mrs. 
Newland  should  take  only  contingent  interests,  and  the  children  of 
J.  G.  Heasman  should  take  vested  interests. 

But  the  testator  himself,  at  the  end  of  his  will,  has  added  » 
clause  expressly  to  prevent  all  doubt.  The  Vice-Chancellor  came 
to  the  conclusion  that  that  ultimate  clause  offended  against  the- 
rule  as  to  perpetuities,  and  was  therefore  to  be  struck  out 

We  are  unable  to  concur  in  what  the  Vice-Chancellor  is  reported 
to  have  said  as  to  the  rule  against  perpetuities,  or  as  to  striking 
out  the  clause  if  it  did  offend  against  such  rule.  No  limitation 
after  estates  tail  is,  as  the  Vice-Chancellor  himself  points  out,  too- 
remote  ;  and  it  appears  to  us  clear  that,  whether  the  limitation  be 
directly  to  a  class  of  issue  to  be  ascertained  at  the  determiiiatioa 

(1)  7  Ve«.  522. 
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of  the  estate  tail,  or  a  gift  to  a  trustee  for  sach  dass^  or  upon  trust       L.  JJ. 
to  convey  to  sach  class,  or  to  sell  and  to  divide  the  produce  amongst       isn 
rsuch  clasSy  is  wholly  immaterialy  if  the  legal  and  beneficial  interests     hbaocah 
should  be  both  ascertainable  at  the  moment  of  the  determination 
of  the  estate  tail.    Moreover,  it  is  against  the  settled  rules  of  con- 
struction to  strike  out  any  words  from  a  will  because  they  offend 
•against  the  perpetuity  rule.    For  all  purposes  of  construction,  the 
will  must  be  read  as  if  no  such  rule  existed.   Any  dispositions  which, 
so  reading  and  construing  it,  are  found  to  be  the  testator's  wishes 
must  be  taken  to  be  his  wishes,  and  if  those  wishes  offend  against 
•the  rule,  the  gifts  would  fail,  and  most  fail  accordiugly ;  but  they 
are  not  the  less  part  of  his  will,  and  to  be  resorted  to  as  part  of 
the  context  for  all  purposes  of  construction,  as  if  no  such  rule  had 
been  established. 

Then,  what  is  the  light  thrown  npon  the  bequests  in  question  by 
<the  ultimate  proviso  ?  There  is  a  clear  intimation  of  the  testator's 
intention  that  the  death  of  a  legatee  dying  before  the  period  of 
division,  if  there  should  be  any  issue  then  surviving,  should  not 
-deprive  that  legatee's  issue  of  their  share  of  the  family  provision. 
The  gifts  to  the  issue  of  Mrs.  Newland^  to  the  issue  of  Mrs.  Jupp^ 
to  the  issue  of  /.  O.  Heasman^  are  all  put  together  and  evidently 
j^ferred  to  as  gifts  of  the  same  character ;  and  it  is  quite  clear 
4hat  he  did  not  intend  that  if  any  one  of  a  class  died  leaving  issue, 
ills  share  should  go  over  to  the  others  of  that  class. 

It  was  contended  that,  in  order  to  give  effect  to  the  explanatory 
f)rovi80,  we  should  treat  the  gifts  to  the  issue,  not  as  gifts  in  joint 
tenancy,  bnt  as  gifts  to  them  as  tenants  in  common.  We  are  un- 
able to  accede  to  that  view.  It  would  be  the  more  natural  view 
of  the  proviso  to  consider  that  it  proceeds  on  the  assumption  that 
•there  is  originally  a  joint  tenancy,  and  proceeds  to  prevent  the 
mischief  which  would  arise  where  one  of  the  joint  tenants  lives  to 
iiave  and  leave  issue,  and  then  dies,  by  severing  the  joint  tenancy 
.as  to  that  share.  We  are  of  opinion  that  such  is  the  effect  of  the 
proviso,  and  that  where  any  of  Mrs.  NewlancTs  children,  who  would 
have  taken  if  they  had  survived,  have  died  leaving  issue,  the  chil- 
dren take  the  place  of  the  parent,  and  in  all  respects  the  property 
is  to  be  divided  as  if  the  parent  had  survived,  but  as  if  he  had 
^survived  having  severed  the  joint  tenancy  as  to  his  share.    We  add 
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li.  JJ.  this  qualification^  because  equality  and  mutuality  are  of  the  very 
1871  essence  of  joint  tenancy,  and  when  a  share  is,  by  any  act  or  upon 
TT»A«rAiy  auy  coutiugency,  exempted  from  suryiying,  it  follows,  or  is  to  be 
implied,  that  it  is  not  to  take  any  accruer  from  any  other  share* 
We  are  compelled,  therefore,  to  diflTer  from  the  Vice-Chancellor,, 
such  difierence  being,  in  fact,  the  necessary  result  of  his  excluding 
the  explanatory  proviso,  which  we  have  admitted,  in  ascertaining 
the  true  construction.  The  children  of  FranaiB  Budwiek  Newland, 
who  died  leaving  children,  and  the  children  of  Thomas  Newland, 
who  also  died  leaving  children,  themselves  having  survived  Mrs. 
Newhmd,  are,  according  to  our  construction,  clearly  entitled  to 
share.  But  we  have  to  consider  whether  the  children  of  two  other 
children,  who  died  in  the  testator's  lifetime,  and  consequently 
before  the  mother,  leaving  children,  are  or  are  not  to  be  included. 
Now,  in  considering  this,  it  is  not  unimportant  to  observe  how 
the  gifts  to  Mrs.  Newland^s  family  and  to  her  brothers  family  affect 
each  other.  If  the  gift  to  J.  O.  Eeasman^s  issue  had  stood  un^^ 
affected  by  the  context  as  to  Mrs.  NewIancTs  issue,  and  unaffected 
by  the  proviso,  it  would  have  been  a  gift  to  all  the  issue,  however 
remote,  who  were  in  existence  at  the  date  of  the  will,  and  came 
into  existence  afterwards  up  to  the  period  of  distribution,  pro- 
genitors and  offspring  all  taking  on  an  equal  footing,  and  no  dis* 
tribution  per  stirpes.  But  by  reference  to  the  context,  to  the 
provision  that  the  issue  of  the  nephew  was  to  take  no  greater  share 
than  the  issue  of  any  other  of  the  children,  and  to  the  language  of 
the  explanatory  proviso,  it  is  manifest  that  the  word  "  issue  **  in  the 
one  gift  must  be  cut  down,  as  in  the  other  gift,  to  "  children,'* 
But  still  the  class  would  embrace  all  the  children  of  /.  G.  Esas^ 
man  who  were  in  existence  at  the  date  of  the  will  and  came  into 
existence  afterwards ;  and  it  would  certainly  be  the  more  reason- 
able intention  to  attribute  to  the  testator  that  he  meant  the  same 
class  to  take  in  Amy  NewJancPs  family  as  would  take  in  her  brother's* 
family.  As  by  the  proviso  he  takes  in  the  children  of  children 
deceased,  it  is  scarcely  within  the  bounds  of  reasonable  probability 
that  he  meant  to  make  a  distinction  between  the  grandchildren 
whose  parents  survived,  and  the  grandchildren  whose  parents  did 
not  survive,  their  parents.  It  appears  to  us  that  the  proviso  at  the 
end  introducing  the  grandchildren  is  fairly  capable  of  a  reasonable 
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interpretation  consistent  with  a  reasonable  intent  on  the  part  of  the       L  J  J. 
testator  and  with  the  general  scope  of  his  will.    The  words  intro-       i87i 
dncing  the  grandchildren  are :  **  If  any  one  or  more  of  "  such"  issue     hiamiak 
shall  be  then  dead,  having  left  lawful  issue."    If,  instead  of  the      p  ^' 

relative  words  "  such  issue,"  we  repeat  the  very  words  of  the  ante-       

cedent — that  is,  if  we  read  thus :  ^'  If  any  one  or  more  of  the  issue 
of  my  said  late  sister  Amy  Heasman,  &c^  shall  be  then  dead,  having 
left  lawful  issue  " — then  the  very  events  which  have  happened  have 
been  literally  provided  for,  and  the  grandchildren  the  children  of 
Mrs.  Newland  vfonld  be  put  on  exactly  the  same  footing  as  the 
grandchildren  the  children  of  her  brother.  According  to  this  view 
the  children  of  the  two  who  so  died  before  the  testator  would  share. 
There  would  be  in  all,  according  to  our  view,  six  shares ;  two  shares 
would  go  to  those  two  sets  of  children  as  joint  tenants,  then  of  the 
other  four,  the  share  of  William,  who  died  childless  in  1839,  would 
survive  to  his  three  co-tenants  who  survived  him,  and  those  three 
would  therefore  take  four  sixths,  the  shares  of  those  who  died 
leaving  children  going  to  such  children  as  joint  tenants. 

There  remains  the  question  of  the  moiety  of  the  third  of  which 
Mrs.  Croker  was  tenant  for  life.  If  that  gift  had  stood  alone,  it 
would  have  vested  in  Mrs.  Newland  herself,  as  the  "  then  "  would 
have  referred  to  the  death  of  Mrs.  Croker ;  but  seeing  that  such 
third  was  only  secured  for  the  purpose  of  giving  Mrs.  Croker  a  life 
interest,  and  that  then  the  words  of  gift  to  the  Heasmans  are  an 
exact  transcript  of  the  words  of  gift  of  the  original  third  to  them, 
it  would  be  most  unreasonable  and  almost  absurd  to  give  them  a 
different  meaning ;  and  we  agree  with  the  YioB-Chancellor  in 
holding  that  the  Heaaman  moiety  of  that  third  is  to  be  treated  as 
added  to  the  Eeasman  third,  making  a  moiety  of  the  estate  which 
is  to  go  all  together. 

Counsel  will  consider  and  mention  to  us  again  the  exact  alter- 
ations which  will  be  required  in  the  declaration  and  directions  to 
give  effect  to  the  judgment. 

Solicitors  for  the  Plaintiffs  and  some  of  the  Defendants  :  Messrs. 
E.  Carlton  Holmes  &  Son. 

Solicitors  for  the  other  Defendants:  Mr.  E.  Sowion ;  Mr.  R. 
Walthew  ;  Messrs.  Palmer,  Palmer,  db  Btdl. 
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L.  JJ.  In  re  PKOSPER  UNITED  MINING  COMPANY. 

^^^  Ex  parte  PALMEB. 

Cost-hook  System — Custom  of  Cornwall, 

A  shareholder  in  a  Cornish  mine  worked  on  the  cost-book  system,  relin- 
quished his  shares  in  July,  1868,  and  paid  his  share  of  the  expenses  up  to 
his  retirement.  In  Angast,  1869,  an  order  for  winding  up  the  company  was 
made,  and  the  retired  shareholder  claimed  to  prove  as  a  creditor  for  the 
value  of  his  share  of  the  stock  and  plant.  The  assets  were  insufficient  to 
pay  the  creditors  of  the  mine.  It  having  been  found  by  a  jury  that,  accord- 
ing to  the  custom  of  Cornwall^  an  adventurer  in  a  cost-book  mine,  upon 
relinquishing  his  shares  and  dischai^ing  his  proportion  of  the  liabilities  of 
the  company  at  that  date,  is  entitled  to  be  paid  his  share  of  the  then  value 
of  the  stock  and  plant,  and  that  such  share  is  due  to  him  immediately,  and 
payable  within  two  years,  the  proof  was  admitted. 

1  HIS  case  came  before  the  Court  on  an  appeal  from  the  Yice- 
Warden  of  the  Stannaries  of  CormcaS. 

The  Prosper  United  Mine  had,  up  to  and  for  many  years  previous 
to  1868,  been  carried  on  under  the  cost-book  system.  The  shares 
were  6000,  of  which  J.  B.  Palmer,  the  Appellant,  held  300.  On 
the  29th  of  July,  1868,  a  call  having  been  made,  Mr.  Palmer  sent 
to  the  purser  a  cheque  for  the  amount  in  a  letter,  by  which  he  re- 
linquished his  shares  and  stated  his  readiness  to  remit  his  propor- 
tion of  further  calls  up  to  that  date  on  being  informed  of  the  amount, 
and  proceeded  to  say  :  **  If  you  have  agreed  amount  of  plant,  &c., 
with  the  agent  of  any  other  considerable  shareholder  at  the  pre- 
sent time,  or  are  about  to  do  so,  and  will  inform  me  of  the  amount, 
it  will  probably  do  for  me  also  without  further  trouble."  The 
purser  having  informed  Mr.  Palmer  as  to  the  proportion  of  further 
costs,  the  amount  was  paid.  The  purser's  clerk,  on  the  10th  of 
August,  sent  a  letter  acknowledging  the  receipt  and  proceeding 
thus :  "  I  have  registered  your  resignation  in  the  cost-book  of  these 
mines  this  day.  Mr.  Wescomb  "  (the  purser)  "  is  now  at  the  mines, 
and  as  soon  as  he  returns  will  write  you  upon  the  valuation  of  the 
plant,  &c.*' 

A  valuation  was  made  by  surveyors  on  behalf  of  the  purser  and 
Mr.  Palmer,  but  no  payment  was  made  to  Mr.  Palmer. 
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On  the  14th  of  Angust,  1869,  a  Petition  was  presented  for  winding 
up  the  company,  and  an  order  made  on  the  27tb.  Mr.  Palmer  carried 
in  a  daim  under  the  winding-up  "  for  my  proportion  of  the  value 
of  the  machinery  and  materials  on  the  above  mine  at  this  date 
(the  10th  of  August,  1868),  when  my  shares  were  relinquished  as 
per  valuation  then  made — £450." 

The  proceeds  of  the  sale  of  the  plant,  &c.,  proved  insufiScient  to 
satisfy  the  creditors  of  the  mine.  The  Vice- Warden  disallowed 
Mr.  Palmers  claim,  considering  that  the  existence  of  a  custom 
under  which  he  could  rank  as  a  creditor  in  this  state  of  circum- 
stances had  not  been  established,  but  offered  to  direct  issues  as  to 
it.  Mr.  Palmar  appealed  to  the  Lords  Justices,  who  took  the  same 
view  as  the  Vice-Warden ;  but  the  Appellant  desiring  an  issue, 
their  Lordships  discharged  the  order  and  remitted  the  case  to  the 
Vice- Warden  to  settle  issues  to  be  tried  before  him,  the  Petitioner 
paying  the  costs  of  the  application,  and  the  deposit  being  retained 
until  further  order  of  the  Court  of  the  Vice- Warden.  The  issues 
were  settled  as  follows : — 

1.  "  Whether  or  not  it  is  the  custom  in  the  county  of  CornicaJl 
that  an  adventurer  in  a  company  worked  upon  the  cost-book 
system  is  entitled,  upon  the  relinquishment  of  his  shares  therein, 
and  upon  discharging  bis  proportion  of  the  liabilities  of  the  com- 
pany at  that  date,  to  be  paid  his  share  of  the  then  value  of  all 
engines,  machinery,  tools,  tackle,  materials,  ores,  halvans,  and  other 
appurtenances  on  or  belonging  to  the  mine." 

2.  **  Whether  or  not,  if  he  is  entitled  as  aforesaid,  the  said  share 
is,  according  to  the  custom,  payable  to  him  immediately  upon  his 
relinquishment,  or  at  some  subsequent  period ;  and  if  the  latter, 
at  what  period." 

3.  "  Whether  or  not,  if  he  is  entitled  as  aforesaid,  he  is,  accord- 
ing to  the  custom,  entitled  to  be  paid  by  contributions  from  the 
continuing  adventurers  after  the  assets  have  been  exhausted  in 
the  payment  of  the  debts  for  the  time  being  on  account  of  labour 
»nd  materials,  or  only  out  of  the  residue  of  the  assets  (if  any)  after 
payment  of  the  said  debts." 

The  issues  were  tried  before  the  Vice- Warden  and  a  jury  of  the 
Stannaries^  and  a  verdict  was  returned  as  follows :  (1)  As  to  the 
first  issue,  **  It  is  the  custom  ;"  (2)  As  to  the  second  issue,  **  The 
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amount  is  due  immediately,  and  payable  within  two  years  ;*'  (3)  As 
to  the  third  issue,  the  jury  found  that  the  first  and  second  issues 
led  them  to  the  conclusion  that  the  retiring  adventurer  was  en- 
titled to  be  paid  by  contributioDs  from  the  continuing  adventurers 
after  the  assets  had  been  exhausted. 

The  Vice-Warden  thereupon  made  an  order  allowing  the  claim ; 
but  as  he  considered  that  he  had  no  power  to  give  the  costs  of 
trying  the  issues,  the  appeal  Petition  Mas  again  placed  on  the 
Lords  Justices'  paper. 

Mr.  Fry,  Q.C.,  Mr.  Oraham  Hasiinffs,  and  Mr.  A.  Cliarlea,  for 
the  liquidator. 

Mr.  Boxburgh,  Q.C..  Mr.  W.  Barber^  and  Mr.  Folkard,  for  the 
claimant,  asked  for  the  costs  of  the  proceedings  below  and  the 
issues,  and  that  they  might  be  taxed  by  a  Taxing  Master  of  the 
Court  of  Chancery,  on  the  ground  that  the  Registrar  of  the  Stan- 
naries acted  as  liquidator  and  Taxing  Master  in  the  case  of 
companies  wound  up  in  that  Court. 

Their  Lordships  gave  the  Appellant  the  costs  he  asked  for,  and 
directed  them  to  be  taxed  by  the  Taxing  Master  of  the  Court  of 
Chancery. 

Solicitors:  Messrs.  Oregary,  BowcKffes,  db  Bawle;  Mr.  T.  8. 
Southgaie. 
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In  re  PATENT  BKEAD  MACHINERY  COMPANY.  l.  jj. 

1872 

Ex  parte  VALPY  &  CHAPLIN. 


Companies  Act,  1862,  «.  43 — ItegUtration  of  Mortgage — Duty  of  Solicitor. 

A  solicitor  not  usually  employed  by  a  company  was  employed  by  them  to 
act  in  a  particular  matter,  and,  having  required  security  for  costs,  they  gave 
him  a  charge  on  certain  debts  due  to  them.  About  five  weeks  after  this  a 
winding-up  Petition  was  presented,  on  which  an  order  was  shortly  afterwards 
made.    The  charge  had  not  been  registered : — 

Eeld  (aflSrming  the  decision  of  the  Master  of  the  Rolls),  that  though  under 
the  Comjpanies  Act,  1862,  s.  43,  the  want  of  registration  did  not  make  the 
charge  void,  yet  that  the  solicitor  could  not  avail  himself  of  the  charge,  for 
that  it  was  his  duty,  as  being  the  solicitor  of  the  company  in  this  transac- 
tion, to  see  that  the  directions  of  the  Legislature  as  to  r^istration  were 
obeyed. 

X  HIS  was  a  motion  by  Messrs.  Valpy  &  Chaplin  by  way  of  appeal 
from  an  order  of  the  Master  of  the  Rolls  refusing  to  give  effect  to 
a  secnrity  claimed  by  themj 

In  the  latter  part  of  the  year  1870  the  company,  who  had  not 
usually  employed  Messrs.  Valpy  &  Chaplin  as  their  solicitors, 
employed  them  about  some  questions  which  had  arisen  between 
the  company  and  a  Mr.  Stevens.  Mr.  Valpy y  agreed  on  behalf  of 
his  firm,  to  conduct  the  business ;  but,  knowing  that  the  company 
was  not  in  a  prosperous  state,  required  security  for  costs,  and  a 
letter  signed  by  two  directors  and  the  secretary  was  given  him^ 
which  was  as  follows : — 

"  To  L.  B.  Valpy.  «  London,  17th  Nov.,  1870. 

"JJe  Stevens. 

'*  We,  the  undersigned,  as  directors  and  secretary  of  the  above 
company,  hereby  undertake  that  all  sums  of  money  expended  in 
the  above  matter  at  our  request  for  counsels'  fees,  and  also  all  pro- 
per charges  of  your  firm  in  the  same,  shall  be  a  first  charge 
on  the  assets  of  the  company,  to  be  paid  out  of  the  sums  to  be 


Feb.  13» 


Digitized  by  VjOOQIC 


290 


GHANGERT  APFEAUS. 


[L.R 


I^JJ. 
1872 

Inn 

Pateht 

Bbiad 

Maghivcrt 

Company. 

Ex  parte 

ValPT  AKD 

Chaplin. 


received  as  per  list  exhibited  to  you,  particnlars  of  which  are  here- 
with." 


At  the  foot  was  the  following  list : — 

"  Caterham  and  Letuesden  Atylutn*  . 

"Taumand  Hediet/ 

"  Strand  Union    .... 

.     £110    0 
35    0 
90  10 

0 
0 
0 

£235  10 

0" 

Business  was  done  in  this  matter  for  which  Messrs.  VaJpy  & 
Chaplin  claimed  £90  16».  2d. 

On  the  27th  of  December  1870,  a  Petition  for  winding  up  the 
company  was  presented,  on  which  an  order  was  subsequently  made. 

Messrs.  Valpy  &  Chaplin  gave  notice  of  their  charge  to  the 
Strand  Union  on  the  16th  of  February,  1871,  but  the  charge 
never  was  registered  in  manner  required  by  the  Companies  Ad^ 
1862,  s.  43,  no  register  of  mortgages,  it  appeared,  ever  having 
been  kept  by  the  company  in  conformity  with  that  section. 

The  interim  liquidator  having  received  payment  of  the  money 
owing  by  the  Strand  Union,  Messrs.  Valpy  dk  Chaplin  took  out  a 
summons  asking  that  it  might  be  paid  over  to  them.  The  applica- 
tion, having  been  adjourned  into  Court,  was  refused  by  the  Master 
of  the  Eolls  with  costs;  and  from  this  order  the  present  appeal  was 
brought. 

The  articles  empowered  the  directors  to  exercise  all  such  powers 
appertaining  to  the  company  as  were  not,  by  the  Joint  Stock  Com- 
panics  Acts  or  the  articles,  declared  to  be  exerciseable  by  the  com- 
pany in  general  meeting,  and  to  borrow  money  for  the  purposes 
of  the  company  upon  mortgage  of  the  whole,  or  any  part,  of  the 
inventions,  rights,  and  other  property  of  the  company. 

Mr.  Wintle  for  the  Appellant : — 

That  this  was  a  mortgage  partly  for  future  costs  is  not  now  any 
objection :  33  &  34  Vict.  c.  28,  s.  16.  The  directors  had  power 
to  mortgage :  In  re  Patent  File  Company  (1). 

The  43rd  section  of  the  Companies  Act,  1862,  is  only  directory, 

(1)  Law  Rep.  6  Ch.  83. 
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and  contains  nothing  to  make  a  mortgage  invalid  if  not  registered  : 
In  re  Marine  Mansions  Company  (1). 

[The  Lord  Justice  James  : — But  the  Appellant  acted  as  solici- 
tor of  the  company.] 

He  was  not  their  regular  solicitor ;  he  only  acted  for  them  in 
this  particular  matter ;  and  I  submit  that  it  cannot  have  been 
his  duty  to  see  that  the  charge  was  registered,  or,  at  all  events, 
within  so  short  a  time  as  elapsed  before  the  winding-up. 

Mr.  F.  J.  Wood,  for  the  liquidator,  was  not  called  upon. 

SiB  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  judgment  of  the  Master  of  the  Bolls 
must  be  affirmed.  I  agree  with  the  argument  for  the  Appellant  that 
there  was  power  to  give  such  a  mortgage  as  this,  and  that  it  is  not 
made  void  by  want  of  registration.  But  as  it  is  the  duty  of  the 
officers 'of  the  company  to  see  that  every  charge  specifically 
affecting  property  of  the  company  is  registered,  I  am  of  opinion 
that  no  director,  manager,  or  other  officer  of  the  company,  can 
avail  himself  of  a  charge  which  is  not  registered.  Every  one 
standing  in  a  fiduciary  position  towards  the  company  is  bound  to 
see  that  the  company  obeys  the  directions  of  the  Legislature ;  and 
I  am  of  opinion  that  the  failure  of  the  Appellant  to  do  so  is  fatal 
to  his  case.  It  makes  no  difference  that  he  was  not  the  regular 
solicitor  of  the  company ;  he  acted  as  their  solicitor  in  this  matter ; 
it  was  therefore  his  duty  to  see  that,  so  far  as  this  particular 
transaction  was  concerned,  the  register  was  properly  kept.  The 
judgment  of  the  Master  of  the  Bolls  proceeds  on  a  wholesome 
principle,  that  a  solicitor,  who  allows  the  directors  to  omit  the  regis- 
tration of  a  mortgage  in  respect  of  which  he  is  acting  for  them, 
shall  not  be  allowed  to  take  the  benefit  of  it. 

Solicitors :  Messrs.  Valpy  &  Chaplin  ;  Messrs.  Poole  &  Hvffhes. 

(1)  Law  Rep.  4  Eq.  601. 
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MASTERS'  CASE. 
Company — Contributory — Bond  fide  Transfer— Misdeacrijstion  of  Transferee. 

Twelve  days  before  a  banking  company  stopped  payment,  one  of  the  share- 
holders  in  the  company  traneferred  to  his  son-in-law,  a  journeyman  butcher, 
280  shares,  on  which  £15  a  share  had  been  paid,  and  £35  was  payable,  and 
which  were  then  saleable  at  £8  to  £6  a  share.  In  the  transfer  deed  the  trans- 
feree was  described  as  "gentleman."  The  transfer  was  duly  registered  by 
the  company : — 

Held,  upon  an  application  nearly  five  years  after  the  transfer,  to  have  the 
name  of  the  transferor  substituted  for  that  of  the  transferee  on  the  list  of 
contributories,  that,  under  the  circumstancefi,  the  transfer  was  a  bond  fide 
gift  to  the  son-in-law»  that  the  misdescription  of  the  transferee  was  not 
material,  and  that  the  transaction  could  not  be  disturbed. 

Decision  of  Malins,  V.O.,  reversed. 

IHIS  was  an  appeal  from  an  order  made  by  the  Vice-Chancellor 
Molina,  rectifying  the  list  of  contributories  to  the  European  Bank, 
Limited,  by  substituting  the  name  of  W.  F.  Masters  for  that  of 
B.  JDeering  as  the  holder  of  280  shares  in  the  bank. 

Masters  was,  in  May,  1866,  the  registered  owner  of  the  shares  in 
question,  which  were  of  £50  each  with  £15  paid  up.  On  the  4th 
of  May,  1866,  he  went  to  his  brokers,  Garden  &  Co.,  one  of  whom. 
Sir  B.  Garden^  was  a  director  of  the  bank,  and  instructed  them  to 
prepare  a  transfer  of  these  shares  to  Beering,  The  clerk  of 
Garden  &  Go.  prepared  the  transfer  deed,  in  which  the  transferee 
was  described  as  ^^Bdhert  Beering,  of  141,  Blackfriara  Boad, 
London,  Gentleman,"  and  the  consideration  was  stated  to  be  5s. 
Masters  and  Leering  both  executed  the  deed,  which  on  the  7th  of 
May  was  lodged  with  the  bank,  and  the  transfer  was  duly  registered. 
The  certificates  of  transfer  were  delivered  by  the  bank  to  Garden 
&  Go.,  who  gave  them  to  Masters. 

On  the  14th  of  May  the  directors  made  a  call  of  £5  per  share, 
and  on  the  16th  of  May  the  bank  stopped  payment.  An  order 
for  winding  up  the  bank  was  made  on  the  9th  of  June,  1866,  and 
the  summons  in  this  case  was  taken  out  on  the  21st  of  March,  1 871. 

Masters  had  been  a  meat  salesman,  but  had  retired  from  business, 
and  Leering  had  formerly  been  employed  by  him  as  a  journeyman 
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batcher^  and  vhile  so  employed  in  1864  had  married  his  daughter.  L.  JJ 
At  the  time  of  the  transfer  Deering  was  not  in  regular  employment,  1872 
but  he  had  earned  firom  £1  15s.  to  £2  10s.  a  week.  He  was  living  in  jfAm 
lodgings  with  his  family  at  the  address  given  in  the  transfer  deed.       ^^ 

Masters  stated  in  his  evidence  that  at  the  time  of  the  transfer  he 
held  shares  in  several  other  companies,  and  had  thereby  incurred 
heavy  liabilities,  and  that,  wishing  to  reduce  the  amount  of  his 
liabilities,  he  determined  to  get  rid  of  his  shares  in  the  Ewropean 
Bank,  and  that  he  determined  to  give  them  to  Deering  in  order  to 
carry  out  a  promise  made  at  the  time  of  Deering' $  marriage  that 
he  should  have  some  money  as  a  provision  for  himself  and  his 
family.  Masters  also  stated  that  the  shares  were  intended  as  a 
hona  fide  gift  without  reservation  of  any  interest  to  himself,  and 
Deering  in  his  evidence  stated  that  the  transfer  was  absolute.  It 
appeared,  however,  that  when  notice  of  a  call  was  sent  to  Deering 
he  took  it  to  Masters,  saying  that  he  was  the  proper  person  to  pay 
the  call.  It  also  appeared  that  about  the  4th  of  June,  1866, 
Masters  had,  in  consideration  of  £50,  transferred  to  Deering  ten 
shares  in  the  Bank  of  Hindustan,  and  that  on  the  4th  of  October, 
1866,  Deering  transferred  the  same  shares  to  some  one  else  by  a 
transfer  dated  the  23rd  of  May,  1866,  in  consideration  of  £45.  The 
brokers,  nevertheless,  sent  the  £45  to  Masters,  but  he  stated  that  it 
was  sent  to  him  by  mistake,  and  that  he  paid  the  whole  over  to 
Deering. 

The  bank  had,  shortly  before  its  stoppage,  paid  a  dividend  at 
the  rate  of  7  per  cent.,  and  there  was  no  evidence  as  to  the  state 
of  solvency  of  the  bank  at  the  time  of  the  transfer,  but  there  was 
evidence  that  the  shares  had  fallen  in  the  market,  though  they 
were  saleable  at  from  £8  to  £6. 

By  the  articles  of  association  of  the  bank  the  company  was 
empowered  to  decline  to  register  any  transfer  of  shares  unless  the 
transferee  was  approved  of  by  the  board  of  directors. 

In  the  certificate  relating  to  the  shares  transferred  to  Deering, 
which  was  prepared  by  the  bank,  he  was  described  as  ^  Gbntieman ;" 
and  in  the  register  of  transfers  kept  by  the  bank,  in  a  few  cases 
the  shareholders  were  described  as  "  Grentleman,''  **  Reverend,'* 
"  Baronet,"  &c.,  but  they  were  generally  described  as  "  Esq.,"  and 
in  many  pages  ^^Esq."  was  put  at  the  head  of  the  column,  and 
appeared  to  do  duty  for  all  the  other  names  in  the  page. 
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The  yice-Cbancellor  Malins  made  an  order  that  the  name  of 
MasUi'S  should  be  placed  on  the  list  of  contributories  in  respect  of 
these  280  shares  in  the  place  of  Deering^s  name  (1) ;  and  Masters 
now  moved  by  way  of  appeal  that  this  order  should  be  discharged. 

Mr.  Eiffffins,  Q.C.,  and  Mr.  Bradford,  for  the  Appellant : — 
As  to  the  bona  jides  of  the  transaction.  Masters  went  to  his 
regular  brokers,  one  of  whom  was  actually  a  director  of  the  bank, 
and  must  have  known  what  the  bank  would  require.    It  does  not 

concern  should  turn  out  ptx)fi table,  he 
still  remains  liable  as  between  himself 


(1)  1871.  Nov.  20. 


SiB  R.  Mald^s,  Y.C,  after  stating 
the  facts  of  the  case,  and  commenting 
on  the  evidence  of  Masters  and  of 
Deering,  who  had  both  made  affidavits 
and  been  examined  in  Court,  said 
he  thought  that  if  the  transaction 
had  been  Ixmd  fide,  the  certificates 
would  have  been  handed  to  Deering, 
and  not  to  Masters,  It  was  true  that 
the  same  occurred  in  HakinCs  Case, 
but  there  the  bargain  was  that  the 
transferor  should  hold  the  shares  for 
six  months,  and  it  was  therefore  per- 
fectly consistent  with  his  case  that  he 
should  receive  the  certificates,  but  here 
it  was  quite  inconsistent.  The  Court 
liod  to  exercise  the  functions  of  a  jury, 
and  His  Honour  thought  it  impossible 
to  believe,  looking  at  the  position  of  the 
l^rties,  that  Masters  meant  to  make  a 
j;irt  to  his  son-in-law  of  shares  which 
>vere  producing  an  income  of  £300  a 
year,  and  were  saleable  for  a  large  sum. 

As  to  the  cases  cited,  they  all  pro- 
ceeded upon  one  principle,  at  all  events 
all  those  subsequent  to  Costelk/s  Caue 
(2  D.  F.  &  J.  302)  and  De  Pas^s  Ca.%e 
(4  De  G.  &  J.  544).  They  all  turned 
upon  the  question  whether  the  transac- 
tion was  bona  fide  or  not,  and  the  Court 
must  look  at  all  the  circumstances,  and 
arrive  at  the  best  conclusion  according  to 
the  evidence.  Sudd's  Case  (3  D.  F.  &  J. 
297)  laid  the  rule  down  correctly,  that 
if  the  transfer  is  not  absolute,  but  it  is 
arranged  that  the  transferor  shall  retain 
any  benefit  from  the  shares  in  case  the 


and  the  other  shareholders.  Looking 
at  all  the  circumstances,  the  conclusion 
to  which  his  Honour  was  bound  to 
arrive  was,  that  although  as  between 
himself  and  the  company  Masters  took 
this  course  for  the  purpose  of  divesting 
himself  of  the  shares,  there  must  have 
been  an  understanding  between  him 
and  Deering  that  if  the  company  went 
wrong  Deering  was  to  bear  the  brunt 
of  it,  but  that  if  it  went  right  During 
was  to  retransfer  the  shares  to  Masters. 
Then  as  to  the  description  given  of  the 
transferee.  There,  again,  the  circum- 
stances must  be  looked  at.  The  shares 
were  £50  shares,  upon  which  £15  only 
had  been  paid.  Therefore  £35  re- 
mained unpaid,  which  would  leave  a 
sum  of  £9800  which  the  transferee 
became  liable  to  pay.  Considering  thai 
Masters,  according  to  his  own  state- 
ment, was  making  a  gratuitous  present 
of  these  shares  to  his  son-in-law,  it  was 
incumbent  upon  him  to  give  an  accurate 
description  of  the  position  in  life  of  tho 
person  to  whom  he  was  making  the 
transfer,  because  if  he  transferred  the 
shares  to  a  pauper,  or  to  a  man  incapable 
of  paying  the  calls,  and  calls  became 
necessary,  as  in  fact  happened,  then,  so 
far  as  the  transferor  could  not  pay,  the 
liability  fell  upon  the  other  shareholders. 
Knowing,  as  Masters  did,  the  position 
of  tho  transferee,  he  had  no  justification 
whatever  for  describing  him  as  a  gentle- 
man— a  term  which  was  calculated  to 
mislead.    He  ought  to  have  put,  as  the 
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appear  that  he  gave  any  directions  as  to  the  description  ot  ] 
transferee,  which  was  pat  in  by  some  one  in  the  employment 
the  brokers.  There  is  absolutely  no  evidence  that  the  transacti 
was  not  a  genuine  transfer.    The  transferor  and  transferee  bo 


truth  was, "  journeyman,"  or  "  joumey- 
man  butcher,"  or  "  meat  salesman,"  so 
as  to  have  shewn  on  the  face  of  the 
transfer  that  Dtering  was  a  man  in 
«  humble  station  in  life.  Then  the 
directors,  if  they  had  performed  their 
^uty,  would  have  refused  to  accept  him. 
It  was  of  the  greatest  importance  to  all 
•companies,  and  especially  to  banks,  to 
have  a  substantial  body  of  shareholders, 
and  if  the  directors  in  this  case  had 
known  who  Leering  was,  they  would 
have  said  that  they  might  be  willing  to 
"have  journeyman  butchers,  or  persons  of 
that  description  on  the  register  in  re- 
spect of  one  or  two  shares,  but  would 
not  allow  a  journeyman  butcher  to 
liold  280  shares,  the  liability  of  which 
was  close  upon  £10,000.  The  circum- 
stance of  its  being  a  voluntary  transfer 
made  it  the  more  incumbent  on  the 
transferor  correctly  to  describe  the 
transferee  than  it  would  have  been  if 
it  had  been  a  purchase  for  value,  because 
if  it  had  been  a  purchase  for  value  the 
very  circumstance  of  a  man  paying  a 
large  sum  as  purchase-money  would 
shew  that  he  was  a  man  of  substance. 
As  the  transfer  was  gratuitous  thedirec- 
tors  ought  to  have  had  the  opportunity 
of  knowing  whether  the  transferee 
was  a  substantial  man  or  not.  Then 
it  was  said  that  the  directors  accepted 
the  transferee,  but  his  Honour  agreed 
with  Yice-Ghancellor  James  in  Williams* 
Case  (Law  Rep.  9  Eq.  225,  n.)  that  if 
the  directors  had  known  the  facts  it 
would  have  been  their  duty  not  to  have 
accepted  the  transferee,  and  as  they  did 
not  know  the  Dacts  he  must  attribute 
to  them  that  they  would  have  dis- 
charged their  duty,  and  have  refused  to 
accept  the  transfer.  His  Honour  must 
Vol.  til  2 


consider  that  the  directors  were  impa 
upon  by  the  description,  and  that  th 
acceptance  of  ^he  transferee  was 
mere  nullity,  and  the  transfer  inval 
upon  the  grounds  stated  in  Payt 
Case  (Law  Rep.  9  Eq.  223),  and 
TTtKiawM' Cose  (Law  Rep.  9  Eq.  225, 1 
namely,  that  it  was  the  duty  of  the  tra 
feror  duly  to  state  the  transaction.  1 
description  of  "  gentleman  "  could  oi 
be  justified  in  a  case  where  a  man  I 
no  occupation  in  life,  or  if  he  was 
attorney  it  would  not  be  improper 
describe  him  as  a  gentleman ;  but  th 
who  used  the  term  in  an  impro; 
manner  must  expose  themselves  to  i 
danger  of  the  Court  holding  that  i 
whole  thing  was  a  nullity. 

As  to  the  cases,  CosteUo's  Case  (2  D. 
&  J.  802)  was  the  first,  and  seemed  to  \ 
down  the  whole  principle,  namely,  tl 
the  transfer  must  not  be  a  coloura 
transaction.  Lund's  Case  (27  Beav.  4( 
was  an  illustration  of  the  same  princi] 

On  the  first  point,  therefore,  J 
Honour  came  to  the  conclusion  that  t 
was  not  a  bond  fidt^  but,  on  the  C( 
trary,  a  colourable  transaction,  for  1 
purpose  of  protecting  MqaUts  agai 
liability,  if  that  should  accrue,  at  1 
same  time  leaving  him  an  interest 
the  shares  if  they  should  turn  < 
valuable.  On  that  ground,  therefc 
His  Honour  would  hold  the  transfer 
valid.  But  there  was  a  second  groui 
namely,  the  misdescription  of  the  tra 
feree.  If  that  had  not  been  made,  I 
Honour  must  assume  that  this  trans 
would  not  have  been  permitted,  ai 
looking  at  the  whole  transaction,  the 
fore,  he  came  to  the  conclusion  that  1 
transfer  was  invalid,  and  that  Ilafii 
name  must  be  restored  to  the  reg^Kto 
C  1 


Digitized  by  VjOOQ IC 


296 


OHANOEBY  APFEALa 


[L.IL 


I..JJ. 
1872 


MAfrmT 
Oase. 


dedare  it  was,  and  there  is  no  such  inherent  improbability  in  their 
acconnt  as  to  force  the  Court  to  reject  it  on  a  mere  suspicion. 
There  is  eyidence  that  these  shares  were  at  the  time  saleable  m . 
the  regular  market  for  at  least  £6  a  share,  and  if  Mcuten  had 
wished  merely  to  get  rid  of  them  he  could  have  sold  them.  Thia- 
case  is  yery  similar  to  EarriiotCs  Case  (1),  Bakim*8  Case  (2),  and 
Bishop's  Case  (3). 


(1)  Law  Pep.  6  Ch.  286. 

(2)  1869.  Nov.  12.  L.  J.  G. 
In  re  Smith,  Knight,  &  Co. 

Hakim's  Case. 

Contributory-^Bona  fide  Transfer. 
This  was  an  appeal  from  an  order  of 
the  Master  of  tlie  Bolls,  who  refused 
to  pat  Sutton's  name  on  the  list  of  con- 
tribatories  in  respect  of  certain  shares 
in  a  company  called  Smith,  Knight,  A 
Co,  The  facts  appear  sufiBciently  from 
the  judgment  of  His  Lordship. 

Sib  G.  M.  Giffabi\  L.J.,  after 
«tating  that  it  was  quite  right  to  have 
had  the  case  mTestiggted,  continued : — 

Every  one  of  these  cases  must  depend 
rery  much  upon  its  peculiar  circum- 
stances. Now  I  have  no  doubt  what- 
ever that,  on  the  28th  of  April,  1865, 
although  Mr.  Hcikim  may  have  been 
apprehennve  of  liability,  it  was  his 
intention  and  object  to  part  with  these 
shares  without  retaining  any  interest 
whatever  in  them;  and  that  he  not 
only  made  the  transfer,  but  made  it 
with  the  object,  purpose,  and  intent  of 
his  firm  ceasing  to  have  any  property 
whatever  in  the  shares.  It  Is  impos- 
sible that  it  should  have  been  otherwise, 
when  we  take  into  consideration  the 
fact  that  he  made  a  stipulation  that 
Mr.  Sutton  should  not  part  with  these 
shares  for  six  months.  Of  courae  if 
that  were  astipulation  which  was  con- 
temporaneous with  the  transaction,  it 
necessarily  follows  that  Mr.  Hakim 
intended  that  these  shares  were  to  be 
Mr.  Sutton\  to  do  what  he  liked  with 
them.  Tlien,  as  regards  the  certificates 
being  given  back  to  Mr.  Eakim^  or  to 


the  custody  of  his  firm,  that  was  per- 
fectly consistent  with  the  restriction 
which  was  put  upon  the  transfer. 
Before  the  six  months  had  elapsed  calls- 
had  been  made,  and  Mr.  Sutton,  not 
being  able  to  pay  these  calls,  had  no- 
object  in  asking  for  the  certificates,  and' 
probably  thought  no  more  about  them. 
The  only  other  circumstances  which 
appear  to  have  been  relied  upon  are  the- 
salary  that  was  given  to  Mr.  Sutton, 
and  the  fact  that  he  was  a  clerk  in  Mr^ 
Hdkim^s  firm.  But  those  circumstances- 
are  not  enough  to  bring  this  case  within 
any  of  the  decided  cases.  I  put  my 
judgment  upon  this — I  believe  what 
Mr.  Sutton  says,  and  I  believe  what 
Mr.  Jlakim  says,  and  consistently  with 
what  they  have  deposed  to,  there  was, 
and  was  intended  to  be,  a  transfer  of 
this  property.  That  Mr.  Hakim  was, 
in  Ajnil,  apprehensive  of  liability,  is. 
not  enough  to  make  a  transaction 
colourable  only,  or  to  entitle  the  ofiScial 
liquidator  to  have  Sutton^s  name  re- 
moved, and  have  Mr.  Hakim's  substi- 
tuted in  his  place. 

Therefore  I  must  dismiss  this  appeal 
with  costs. 

(3)  1869.  April  26.    L.  JJ. 
In  re  Pikanoial  Insubanob  Company. 

Bishop's  Case. 
Contrihutory^Bond  fide   Trawfer-^ 
Description  of  Transferee^Exe^ 
cutian  of  Deed-rBlanks  in  Deed, 
The  fincts  of  this  case  appear  suffi- 
ciently from  the  judgments  of  the  Lords. 
Justices : 
Sib  C.  J.  Sklwyk,  L.  J. : — 

This  appeal  motion  asks  that  an  older 
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Mr.  Ghraham  Eadings  (Mr.  GImm,  Q,C^  with  him),  for  the  official       L. ; 
liquidator : —  l» 

We  say  that  there  was  an  understanding  between  Beering  and     Mm 

Cai 

of  the  Yioe-Chanoellor  Sir  John  Stuart^ 
dated  the  16th  of  March,  1869,  where- 
by his  Honour  directed  the  name  of 
Charles  Bishop  the  yoanger  to  be  re- 
moved from  the  list  of  contributories 
to  the  Financial  Insurance  Company^ 
in  respect  of  twenty-five  shares,  should 
be  reversed. 

The  company  was  formed  in  1864. 
[His  Lordship  then  stated  the  circum- 
stances under  which  Mr.  Bishop  became 
the  holder  of  twenty-five  shares.]  There 
is  no  evidence  whatever  that  the  com- 
pany was,  in  1865,  in  failing  circum- 
stances. However,  it  appears  that  Mr. 
Bishop,  on  the  28th  of  April,  1865, 
executed  a  deed  of  transfer  of  his 
twenty-five  shares  to  a  person  named 
John  Thomas,  It  is  said  that  at  the 
time  when  the  deed  was  executed  the 
numbers  of  the  shares  were  not  in- 
serted in  the  deed,  but  Mr.  Bishop  was 
at  this  time  dearly  the  owner  of 
twenty-five  shares,  and  of  twenty-five 
shares  only;  and  he  purports  to  have 
assigned,  and  did  by  this  deed  assign, 
twenty-five  shares;  and  though  the 
numbers  of  the  shares  were  not  written 
in  the  deed  until  a  subsequent  time, 
still,  as  there  was  no  doubt  whatever, 
either  as  to  the  numbers  of  the  shares 
which  he  intended  to  assign,  or  of  the 
intention  on  the  part  of  the  assignee  to 
accept  the  twenty-five  shares,  and  as 
he  had  but  twenty-five  shares,  the  cir- 
cumstance of  the  numben  being  in- 
serted afterwards  is  perfectly  imma- 
terial. So  also  is  the  circumstance  that 
the  deed  was  not  actually  signed  by 
John  Thomas,  the  transferee,  in  person. 
It  appears  that  he,  being  present  at  the 
time  of  the  execution  of  the  deed, 
stated  that  he  wrote  very  imperfectly, 
and  requested  a  dark  of  Mr.  Bishop's 

2C 


to  write  his  name  for  him,  which  was 
done  accordingly.  It  also  appears  that 
the  deed  was  attested  by  another  clerk 
after  the  transaction,  as  is  very  fre- 
quently the  case;  but  it  does  not  appear 
whether  the  form  of  going  over  the 
signature  again  with  a  dry  pen  was 
gone  through  or  not.  But  we  find  that 
the  deed  was  acted  upon  by  both 
parties,  and  by  the  company  in  which 
the  shares  wer&  I  think,  therefore, 
that  none  of  the  formal  objections  taken 
to  this  instrument  can  be  of  any  avail. 
[His  Lordship  then  stated  the  drcum- 
stances  under  which  the  registration  of 
the  transfer  was  delayed  until  the  14th 
of  September,  1865.]  We  have,  there- 
fore, as  I  have  already  said,  this  deed, 
acted  upon  by  both  the  parties  and  by 
the  company  itself,  and  due  entry  of 
the  transfer  made  in  the  books  of  tho 
company.  Then  it  was  said  that  the 
transfer  was  accompanied  by  an  in- 
demnity, which  was  given  in  respect  of 
all  the  consequences  of  that  transfer. 
[His  Lordship  then  read  the  document 
relied  upon  as  an  indemnity,  and  came 
to  the  conclusion  that  the  indemnity 
related  to  the  costs  of  the  transfer  only.] 
Then,  if  we  suppose  this  deed  to  be 
altogether  fraudulent  and  void,  because 
this  John  Thomas,  being  a  man  of  small 
or  no  means,  living  in  a  house  with 
only  £3  a  year,  and  not  filling  any  high 
position  in  society,  was  described  by 
the  very  indefinite  title  of  "gentle- 
man,** I  think  we  should  be  laying 
down  a  rule  which  would  invalidate  a 
very  large  number  of  transfers.  But 
the  matter  does  not  rest  there,  for  the 
deed  having  been  so  completed,  and 
the  registration  having  taken  place,  it 
appears  that  a  call  was  made  in  respect 
of  these  shares,  and  that  the  call  waa 
2  1 
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Moulen  that  Deering  was  only  to  hold  the  shares  if  the  bank 
tamed  out  badly.  Is  it  credible  that  Hosiers  meant  to  make  his 
son-in-law,  who  was  only  a  jonmeyman  butcher,  a  present  of  shares 


in  fact  paid  by  the  traiuiferee.  It  ap- 
pears also  that  the  transferor,  in  De- 
cember, 1866,  wrote  to  the  company, 
and  requested  that  all  circulars  and 
communications  relating  to  the  shares 
should  be  sent  through  himself  to  John 
Thomas^  the  transferee.  Also,  when  a 
dividend  was  declared,  that  dividend 
was  made  payable  to  John  Thomas, 
The  money  was,  hovrever,  received  by 
Mr.  Biehop^s  bankers;  and  inasmuch 
as  the  dividend  warrant  could  not  be 
paid  except  through  the  intervention  of 
some  banker,  it  appears  to  me  that 
there  is  nothing  unreasonable  in  the 
explanation  given,  that  Thomas  availed 
himself  of  the  agency  of  Mr.  Bishop, 
who  had  a  banker,  and  accordingly  that 
dividend  was  received  by  Mr.  Bishop, 
not  for  himself,  but  for  Mr.  J<^n 
Thomas,  in  whose  name  the  warrant 
was  made  out. 

Under  all  those  circumstances,  the 
onus  of  shewing  some  m/cUa  fides,  or 
fraud,  or  concealment,  being  certainly 
cast  upon  those  who  seek  to  impugn 
the  transaction,  I  entirely  agree  with 
the  learned  Yice-Chancellor  in  saying 
that  they  have  failed  to  discharge 
themselves  of  it  They  have,  it  is  true, 
brought  forward  a  number  of  trifling 
circumstances,  but  that  which  would 
have  been  the  most  material  of  all, 
namely,  to  shew  that  this  company  was 
at  the  date  of  this  transaction  in  an 
entirely  failing  and  insolvent  condition, 
they  have  abstained  from  bringing  for- 
ward any  evidence  to  prove,  and,  in 
fact,  there  is  some  evidence  to  the  con- 
trary. I  think  we  should  be  acting 
upon  mere  surmise  and  suspicion,  and 
contrary  to  what  appears  from  the  evi- 
dence of  all  the  parties,  contrary  to  the 
acts  of  the  company  itself,  and  contrary 


to  the  contents  of  all  the  written  docu- 
ments, if  we  were  to  say  that  this  is 
really  such  a  transaction  as  that  which 
took  place  in  Eyams^  Case,  or  some  of 
the  other  cases.  The  distinction  is 
clearly  stated  in  the  judgment  in  BuddTs 
Case,  Under  those  circumstances,  I 
think  the  Appellant  has  entirely  failed 
in  establishing  by  his  evidence  such  a 
case  as  is  necessary  in  order  to  invali- 
date a  transaction  so  acted  upon  by 
both  parties  and  by  the  company.  Con- 
sequently the  conclusion  of  the  Vioe- 
Chanoellor  was  right,  and  this  appeal 
motion  must  be  dismissed  with  costs. 

Sib  G.  M.  Giffabd,  L.J. : — 

In  this  case  the  state  of  circum- 
stances was  such  at  the  data  of  the 
winding-up  as  to  throw  upon  the  offi- 
cial liquidator  the  whole  onus  of  proof 
in  order  to  separate  ^isAop  from  Thomas, 
[His  Lordship  stated  the  fects.]  After 
the  registry  of  the  transfer  Mr.  Bishop 
had  a  right  to  suppose,  and  Thomas 
had  a  right  to  suppose,  that  everything 
requisite  to  be  done  by  the  company 
was  done  by  them.  Beyond  that,  the 
company  issued  a  dividend  warrant  to 
Thomas,  and  treated  him  as  their  share- 
holder. That,  therefore,  is  a  state  of 
things  which  throws  on  the  official 
liquidator  the  onus  of  proving  that  the 
transaction  as  between  Mr.  Bishop  and 
Thomas  was  merely  colourable,  and 
that  no  transfer  out  and  out  was  in- 
tended ;  or,  in  other  words,  that  al- 
though all  this  took  place,  Mr.  Bishop 
was  throughout  the  real  owner  of  the 
shares.  In  my  opinion  the  evidence 
has  not  proved  that  I  am  of  opinion 
that  Mr.  Bishop  did  intend  to  transfer 
the  shares ;  that  subsequently  to  these 
transactions  he  was  not  the  real  owner ; 
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actually  worth  nearly  £2000,  and  possibly  worth  much  more? 
As  to  the  evidence,  we  can  only  get  it  from  Masters  and  Deerinff, 
who,  of  course,  are  hostile  witnesses.  In  Lund^s  Case  (1),  both 
declared  that  the  transfer  was  handfidSf  hut  their  declarations  were 
disregarded  In  these  cases  the  Court  must  look  at  the  circum- 
stances, and  see  whether  the  story  is  credible :  HyanCs  Case  (2)  ; 
Kin^s  Case  (3). 

[Sib  G.  Mellish  : — I  never  could  understand  how  the  Court  ob- 
tained jurisdiction  in  these  cases.  The  Act  of  Parliament  says  that 
a  man  may  transfer  his  shares,  and  why  are  we  to  look  further  ? 
In  Ex  parte  Bugg  (4)  the  trustee  alone  was  held  liable.] 

If  A.  transfers  to  B.  in  trust  for  A.^  A  remains  liable :  Kinirea'a 
Case  (5) ;  Payne's  Case  (6).  No  doubt  you  may  give  your  shares 
to  a  beggar  and  so  escape  liability ;  but  if  the  beggar  is  to  be  a 
trustee  for  you,  you  do  not  escape.  The  onus  is  on  JIf a^fera  to 
shew  that  such  a  transaction  is  bona  fide,  and  he  has  not  done  so. 

As  to  the  description,  the  brokers  were  agents  for  Masters^  and 
it  does  not  signify  whether  he  or  they  gave  the  false  description. 
In  the  schedule  to  the  Joint  Stock  Companies  Act  there  is  a  column 
left  for  the  description,  which  shews  that  it  is  necessary.  The 
company  has  a  right  to  know  who  is  to  be  the  new  share- 


IfcJJ. 
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and  that  he  had  no  interest  heyond, 
poesibly,  a  lien  for  his  purchase-money. 
Indeed,  if  that  was  not  so,  one  cannot 
see  why  snch  pains  should  have  been 
taken  to  complete  the  transfer  and  get 
the  dividend  warrant  issued  in  the  name 
of  IltomcLs.  No  doubt  there  was  some 
informality  about  the  transfer  deed, 
both  with  respect  to  the  number  of  the 
shares  and  with  respect  to  some  one 
else  signing  ThomoB^s  name;  but  if 
such  a  deed  is  followed  by  sending  a 
certificate  of  shares  to  the  company, 
and  is  acted  on  by  the  company,  and 
the  company  has  all  the  information 
requisite  for  the  purpose  of  enabling 
the  company  completely  to  register  the 
transfer,  it  does  not  matter  what  the 


form  of  the  original  tiunsfer  may  have 
been.  As  I  gather  from  the  articles, 
the  company  could  not  haye  rejected 
Thomas,  because  they  had  no  power 
indiscriminately,  or  even  for  a  reason 
assigned,  to  reject  him.  Nor  can  you 
infer  that  a  man  occupies  any  particular 
position  because  he  is  described  as  a 
**  gentleman."  For  all  these  reasons,  I 
am  of  opinion  that  the  Yioe-Chancellor 
came  to  a  correct  conclusion,  and  that 
this  appeal  motion  must  be  dismissed 
with  costs. 

(1)  27  Beav.  466. 

(2)  1  D.  F.  &  J.  75. 
(8)  Law  Hep.  6  Cb.  196. 

(4)  2  Dr.  &  Sm.  452. 

(5)  Law  Bep.  6  Ch.  96. 


Hastib^ 
Cask. 


(6)  Law  Bep.  9  £q.  223. 
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1872  description,  he  mnst  take  the  oonseqaenceef,  as  was  held  in  Payne*8 

u^EB^  Case  (1). 


Case. 


Sib  W.  M.  James,  L J. : — 

I  am  sorry  to  differ  from  the  conclusion  to  which  the  Vice- 
chancellor  has  arrived,  but  I  am  of  opinion  that  there  is  not 
sufficient  evidence  to  fix  Masters  in  the  place  of  his  son-in-law. 
A  good  deal  of  the  argument  addressed  to  us  was,  that. we  ought 
to  suspect  or  believe  several  things,  and  that  we  were  to  assume 
or  infer  fraud  from  the  absence  of  evidence.  [His  Lordship  then 
commented  on  the  evidence,  and  said  that^  in  his  opinion,  there 
was  nothing  improbable  in  Masters  having  promised  to  do  some- 
thing for  his  son-in-law,  and  thinking  that  he  might  now  do  it. 
Masters  might  not  have  liked  the  risk  of  keeping  the  shares,  but 
that  might  not  affect  the  son-in-law,  and  Makers  might  well  have 
meant  at  the  same  time  to  relieve  himself  and  to  fulfil  his  pro- 
mise, making  a  present  to  the  son-in-law  if  the  shares  became 
valuable.  There  was  no  evidence  to  shew  any  agreement  or 
understanding  between  them,  or  that  Masters  could  ever  have 
recovered  these  shares  if  they  had  become  valuable.]  On  the  first 
part  of  the  case  there  is  not  evidence  to  satisfy  my  mind  that  the 
proceeding  was  a  sham.  It  is  far  more  likely  that  the  father-in- 
law  meant  the  son-in-law  to  have  the  profit,  if  any,  whilst  the 
son-in-law  might  not  have  the  same  fear  of  liability. 

Then,  as  to  the  misrepresentation  of  the  rank  of  the  transferee. 
He  is  described  as  residing  at  No.  141,  Blaekfriars  Boad^  and  is 
then  called  a  *^  gentleman  " — ^the  vaguest  of  vague  descriptions. 
The  residence  was  within  reach,  and  the  company  might,  if  they 
cared,  have  sent  and  ascertained  who  was  this  man  described  as 
living  in  Blaekfriars  Boad.  They  might  have  known,  or  could 
easily  have  found  out,  what  class  of  person  was  likely  to  be  living 
there.  It  was  a  description  very  likely  to  be  put  in  by  the 
broker,  knowing  the  man  to  be  the  son-in-law  of  Masters^  who  was 
possessed  of  considerable  property.  The  broker  was  a  director 
of  the  company,  and  must  have  known  perfectly  well  that  there 
was  at  ^that  moment  no  immediate  anticipation  of  any  fSailure  of 

.  (1)  Law  Rep.  9  Eq.  223, 
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the  oompany,  and  that  the  company  would  not  have  refused  to  I 
^register  the  transfer,  as  any  rejection  of  a  shareholder  on  the  ] 
ground  of  his  not  having  sofficient  means  to  pay  the  rest  o^  the  ua 
-calls  would  have  a  very  bad  effect  on  the  Stock  Eacchmge.  \ 

It  would  be  very  much  too  strong,  after  the  thing  has  been  done, 

•and  after  the  lapse  of  some  years,  to  say  that  on  account  of  such  a 

misdescription  the  whole  has  been  tainted  with  fraud  and  is  Toid« 

I  believe  that  it  was  a  perfectly  hm&fde  transaction,  and  that 
mo  fraud  upon  the  company  was  intended;  and  I  hold  that  the 
•transaction  cannot  be  set  aside.    \ 

^IB  G.  Mellibh,  LJ.  : — 

I  am  of  the  same  opinion.  As  to  the  transfer,  the  truth  is 
stated  upon  it,  that  the  consideration  was  nominal  merely.  Then 
the  real  question  is,  whether  this  was  a  gift,  or  a  mere  sham  so 
that  the  shares  remained  the  property  of  Madera.  Maaten  and 
Deering  both  swear  that  the  transaction  is  real,  and  though  that 
may  not  be  conclusive,  yet,  in  order  that  we  may  say  judicially 
that  the  statement  is  not  true,  the  contrary  must  be  brought 
home  conclusively. 

I  have  come  to  the  conclusion  that  what  they  state  is  correct, 
.and  that  their  story  is  not  improbable.  [His  Lordship  then  com- 
onented  on  the  evidence  as  leading  to  that  result] 

As  to  the  second  point,  upon  which  more  doubt  might  be 
•entertained,  it  appears  to  me  that  there  are  not  sufficient  mate- 
rials for  coming  to  a  conclusion  against  Masters. 

Masters  went  to  his  broker,  who  was  a  director  of  the  company, 
and  it  does  not  appear  that  Masters  ever  told  his  broker  what 
was  the  actual  business  of  his  son-in-law.  The  broker  probably 
<lid  not  inquire,  and  put  down  '^  gentleman.'*  He  may  have 
known  that  it  was  perfectly  immaterial  what  description  was  put. 
There  is  no  evidence  that  the  directors  knew  the  company  was 
in  difficulties,  and  there  is  evidence  that  the  shares  were  saleable 
for  an  amount  more  than  enough  to  pay  the  next  call  which 
*was  likely  to  be  made.  Under  these  circumstances  it  does  not 
.appear  reasonable  to  hold  that  such  a  transfer  may,  at  any  dis- 
tance of  time,  be  set  aside  without  any  proof  that  the  misdescrip- 
tion  was  material  or  would  have  made  any  difference.     TViere 
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L.JJ.      migfat  have  been  evidence  as  to  what  was  the  practice  of  the- 
1872       company  in  these  cases,  but  none  has  been  produced. 
3fA8TEB8*        It  appears  to  me  that  there  was  no  intention  to  deceive,  and 
^^^       that  the  transfer  ought  not  to  be  set  aside. 

The  order  of  the  Vice-chancellor  must  be  discharged,  and  the 
Appellant  will  have  his  costs  below.  There  will  be  no  costs  of 
the  appeal. 

Solicitors  for  Masters :  Messrs.  Boois,  Emriok,  &  Harston. 
Solicitors  for  the  OfiScial  Liquidator :  Messrs.  Argles  &  Bawlins.. 


I4.JJ.  In  re  WOOD. 

1872 
Wi^^  Bankruptcy — Practice — Notice  of  Appeal — Bankruptcy  Bulea^  1870,  Bute  14€ 

FebAh,  ^Act  of  Bankruptcy — Fraudulent  Conveyance — Bankruptcy  Act,  1869,  ».  6.  ^ 

The  law  that  a  oonTeyanoe  of  a  man*8  whole  property  to  secure  a  past 
debt,  whether  he  be  a  trader  or  a  non-trader,  is  an  act  of  bankruptcy,  haa 
not  been  altered  by  the  Bankruptcy  Act,  1869. 

Decision  of  Bacon,  C.  J.,  reversed. 

The  effect  of  Rule  144  of  the  Bankruptcy  Rules,  1870,  which  prescribes 
that  four  days'  notice  of  an  appeal  shall  be  given,  is  merely  that  the  appeal 
motion  shall  not  be  heard  until  the  four  days  have  elapsed. 

1! ROMAS  WOOD,  a  farmer,  executed  a  bill  of  sale,  dated  the 
11th  of  January,  1871,  whereby  he  assigned  to  his  brother-in-law^ 
8.  A.  Smithy  all  his  farming  stock,  crops,  effects,  and  furniture,  the- 
consideration  being  expressed  to  be  £294  paid  at  the  time.'  It 
was,  however,  admitted  that  no  money  was  paid  at  the  time,  and 
that  the  bill  of  sale  was  given  to  secure  a  past  debt.  There  waa 
some  dispute  as  to  the  circumstances  under  which  the  bill  of  sale 
was  given,  and  whether  it  comprised  the  whole  of  the  bankrupt'a 
property,  but  in  the  opinion  of  the  Court  all  the  property  was^ 
in  fact  comprised  in  the  bill  of  sale,  and  the  bill  of  sale  was  givea 
to  secure  a  valid  existing  debt.  No  question  of  fraudulent  prefer* 
ence  was  raised  on  this  appeal. 

At  the  time  when  the  bill  of  sale  was  executed,  the  Ohucester^ 
shire  Banking  Company  had  recovered  judgment  against  Wood  for 
£1017 ;  and  on  the  6th  of  February,  1871,  the  company,  by  their 
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pablic  o£Scer»  petitioned  the  County  Court  of  Herefordshire  that      L.  JJ. 
Wood  might  be  adjudicated  a  bankrupt^  one  of  the  acts  of  bank-       1872 
ruptcy  alleged  in  the  Petition  being  the  execution  of  the  above-       jn  re 
mentioned  bill  of  sale.     Upon  this  Petition  Wood  was  adjudi-      ^^^' 
cated  bankrupt,  and  a  trustee  of  the  estate  was  appointed    The 
trustee  moved  in  the  County  Court  for  an  order  declaring  the 
bill  of  sale  void.    The  motion  was  heard  before  the  Begistrar  of  the 
County  Court,  who  made  an  order  declaring  the  bill  of  sale  void. 

From  this  order  Smith,  the  assignee  under  the  bill  of  sale, 
appealed  to  the  Chief  Judge  in  Bankruptcy,  who  discharged  the 
order  of  the  County  Court  (1). 

The  trustee  proceeded  to  appeal  by  giving,  ou  the  18th  of 
December,  notice  to  &niih  and  his  solicitor  that  the  Court  of 
Bankruptcy  would  be  moved,  before  the  Lords  Justices,  '*on  the 
2l8t  of  December  inst,  or  so  soon  thereafter  as  counsel  can  be 
heardj  by  &c.,"  that  the  order  of  the  Chief  Judge  might  be 
reversed  or  varied. 

The  appeal  now  came  on  for  hearing. 

Mr*  Litile,  Q.C.,  and  Mr.  Miller^  Q.C.,  for  the  Bespondent,  took 
a  preliminary  objection  that  the  notice  had  been  served  two 
clear  days  only,  whilst  four  days  were  required  by  Bule  144  of 
the  Bankruptcy  Bules,  1870.  The  Court  had  jurisdiction  to  hear 
appeals  only  under  sect  71  of  the  Ba/hkruptey  Ad,  1869,  and  those 
appeals  were  subject  to  the  General  Bules,  and  could   only  be 

(])  1871.  Not.  28.  sent  to  execute  the  security.  The 
Snt  J.  Bacov,  CJ.,  said  that  there  security  was  therefore  cue  which  was 
never  was  a  clearer  case  than  this.  It  expressly  protected  by  the  92nd  section 
had  been  proved  beyond  doubt  that  of  the  Act  of  1869,  as  having  been 
the  debt  for  which  the  security  was  given  in  good  f&ith,  and  for  valuable 
given  was  actually  doe  to  Smithy  and  consideration.  As  to  the  security 
that  there  was  a  very  large  amount  of  being  in  itself  an  oct  of  bankruptcy, 
presmire  used  before  the  security  was  that  was  as  untenable  as  the  other  pro- 
obtained.  The  evidence  was  all  one  position;  and  such  a  security  by  a  fanner 
way,  and  His  Honour  was  at  a  loss  to  was  certainly  not  an  act  of  bankruptcy, 
know  how  the  Court  below  could  have  His  Honour  had  no  doubt  that  the  bill 
made  the  order.  It  was  quite  clear  of  sale  was  perfectly  good  and  valid, 
there  had  been  unfriendliness  between  and  discharged  the  order  made  in  the 
the  baokmpt  and  his  brother-in-law.  County  Court,  and  ordered  the  costs  of 
and  that  legal  prooeedingB  were  threat-  the  proceedings  in  that  Court  to  be 
ened  before  the  bankrupt  would  con-  paid  by  the  trustee  in  the  bankruptcy. 
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L.  JJ.      heard  according  to  those  rales.     There  was  in  Bankruptcy  no 
1S72       power,  as  in  Chancery,  to  enlarge  the  times  prescribed. 


Jh  re  r£i^Q  Lobds  JUSTICES  Considered  that  the  motion  could  not  have 

Wood, 
•^-       been  heard  on  the  2l8t  of  December,  but  might  be  heard  on  any 

motion  day  afterwards.     The  object  of  the  rule  was  that  the 
Eespondents  should  have  four  days  in  which  to  prepare,  and  here 
they  had  had,  in  factf  more  than  six  weeks.     Their  Lordships 
oyerruled  the  objection. 
The  motion  was  then  proceeded  with. 

Mr.  De  Oex^  Q.C.,  and  Mr.  Window^  for  the  Appellant : — 

The  Act  of  1869  has  made  no  alteration  in  the  law  as  to  what 
assignments  are  acts  of  bankruptcy  (1).  It  is  true  that  the  words 
''to  defeat  or  delay  creditors"  are  omitted  in  the  2nd  sub- 
section, which  is  now  the  law  on  the  subject;  but  they  were 
useless  as  regards  these  assignmente^  and  were  merely  omitted  in 
order  to  make  it  clearer.  In  the  3rd  sub-section,  where  the  intent 
is  necessary,  they  are  inserted.  So  the  word  fraudulent  has  been 
omitted  from  the  1st  sub-section.  Whether  the  bankrupt  is  a 
trader  or  not  makes  no  difference.  Smith  y.  Oannan  (2)  and 
Ywmg  Y.  Wa%d  (3)  shew  what  the  law  is. 

Mr.  Ift«fo,  Q.C.,  and  Mr.  MUler,  Q.C.,  for  Smith  :— 

Under  the  old  law  the  conveyance  must  have  been  with  intent 

(1)  24  &  26  Vict  c  134,  s.  70 :  "  If  trustee  or  trustees  for  the  benefit  of  his 

any  person,  not  being  a  trader,  shall,  creditors  generally." 

with  intent  to  defeat  or  delay  his  ere-  2.  '*  That  the  debtor  has,  in  Eng» 

ditors,  depart  this  realm,  or  being  out  land  or  elsewhere,  made  a  fraudulent 

of  this  realm,  shall  with  such  intent  conveyance,  gift,  delivery,  or  transfer 

remain  abroad,    or   shall    with   such  of  his  property,  or  of  any  part  thereof." 

intent  make  any  fraudulent  conveyance,  3.  '*  That  the  debtor  has,  with  intent 

gift,  delivery,  or  transfer  of  his  real  or  to  defeat  or  delay  his  creditors,  done 

personal  estate,  or  any  part  thereof  re*  any  of  the  following  things :  namely, 

spectively,  such  person  shall  be  deemed  departed  out  of  England ;  or,  being  out 

to  have  thereby  committed  an  act  of  oi  England^  remained  out  oi  England; 

bankruptcy."  or,  being  a  trader,  departed  from  bis 

32  &  33  Vict.  c.  71,  s.  6,  defines  cer-  dwelling-house ;  or  otherwise  absented 

tain  acts  of  bankruptcy  to  be :  himself;  or  begun  to  keep  house,  or 

1.  "  That  the  debtor  has,  in  Eng^  suffered  himself  to  be  outlawed,"  &c. 

land  or  elsewhere,  made  a  conveyance  (2)  2  E.  &  B.  35. 

or  assignment  of  his  property  to  a  (3)  8  Ex.  221,  234. 
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to  defeat  or  delay  creditor&    This  was,  in  1861,  extended  to  non-       L  JJ. 
traders;  bat  these  words  are  omitted  in  the  Act  of  1869,  and  it        1872 
would  be  very  alarming  if  every  assignment  of  this  nature  by  a       in  re 
non-trader  was  void.    Under  the  old  law  there  'could  be  no  ques-      ^^^ 
tion ;  but  under  the  new  law  there  must  be  actual  fraud :  Kevan 
V.  Maiwson  (1).    A  mortgage  cannot  defeat  or  delay  the  creditors, 
and  there  is  no  principle  under  which  the  decisions  on  this  subject 
can  be  supported,  and  they  depend  entirely  on  the  Act    There  is 
not  a  single  case  in  which  an  assignment  by  a  non-trader  has  been 
held  void ;  and  the  Court  will  not  hold  so  unnecessarily. 

Sib  6.  Hellish,  LJ.  : — 

This  is  an  appeal  from  an  order  of  the  Chief  Judge  in  Bank- 
ruptcy reversing  an  order  of  the  County  Court,  by  which  it  was 
held  that  a  certain  bill  of  sale  is  invalid  as  against  the  trustee  in 
bankruptcy.  The  grounds  on  which  the  bill  was  held  void  are, 
£rst^  that  it  was  an  act  of  bankruptcy,  being  an  assignment  of 
all  the  debtor's  property  to  one  particular  creditor  in  considera- 
tion of  a  past  debt;  and,  secondly,  that  it  was  a  fraudulent 
preference  within  the  92nd  section. 

The  Chief  Judge  has  held  the  bill  of  sale  not  invalid  on  either 
of  these  grounds.  The  question  as  to  the  fraudulent  preference 
was  not  raised  before  us,  and  the  only  question  we  have  to  deter- 
mine is,  whether  the  bill  of  sale  was  an  act  of  bankruptcy  on  the 
ground  that  it  was  an  assignment  of  all  the  debtor's  property  in  con- 
sideration of  a  past  debt.  [His  Lordship  then  commented  on  the  evi- 
dence, and  held  it  to  be  established  or  admitted  that  the  past  debt 
was  valid,  and  that  the  assignment  did  comprise  all  the  debtor's 
available  property.]  We  now  come  to  the  questions  of  law,  of 
which  there  are  two :  first,  whether  such  an  assignment  is  an  act  of 
bankruptcy  in  any  case ;  and,  secondly,  if  it  is  an  act  of  bankruptcy 
in  the  case  of  a  trader,  whether  it  is  so  in  the  case  of  a  non-trader. 

As  to  the  first  question,  we  find  that,  in  the  definition  of  an  act 
of  bankruptcy,  the  words  "  with  intent  to  defeat  or  delay  his  cre- 
ditors "  are  omitted  from  the  second  sub-section  of  the  6th  clause 
of  the  Act  of  1869,  the  other  words  remaining  precisely  the  same 
(1)  24  L.  T.  (N.8.)  396. 
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L.  J  J.      as  in  the  former  Acts ;  and  it  was  argued  that  the  object  of  omitting 

1872        those  words  was  to  narrow  the  effect  of  the  clause,  so  that  assign- 

j^^       ments  which  before  that  Act  would  haye  been  fraudulent  are  no 

WoOTw      longer  to  be  so  considered.    That  would  be  a  very  remarkable 

effect  as  produced  by  omitting  words  which  seem  to  have  been 

•         inserted,  where  they  are  inserted,  rather  to  narrow  the  meaning  of 

the  other  words  in  the  enactment. 

It  is,  howerer,  necessary  to  consider  what  was  the  effect  of  these 
words  in  the  former  Acts,  and  it  is  important  to  observe  that^ 
as  Mr.  Window  pointed  out,  these  words  had  in  the  former  Acts 
a  different  interpretation  as  applied  to  different  acts  of  bankruptcy. 
All  were  described  as  acts  intended  to  defeat  and  delay  credi- 
tors ;  but  as  to  some  it  was  necessary  to  prove,  as  a  matter  of 
fact,  that  the  act  had  been  done  with  an  intent  in  the  mind  of  the 
bankrupt  to  defeat  or  delay  his  creditors — as,  for  instance,  departing 
the  realm,  or  absenting  himself,  or  keeping  house.  All  these  were 
in  themselves  innocent  actions,  and  to  make  them  acts  of  bank- 
ruptcy it  was  necessary  to  prove  an  intent  to  defeat  or  delay 
creditors.  If  the  case  was  tried  at  law  the  Judge  would  leave  to 
the  jury,  first,  whether  the  debtor  had  done  these  acts,  and 
secondly,  whether  he  had  done  them  with  intent  to  defeat  or 
delay  his  creditors.  But  as  respects  a  fraudulent  conveyance^ 
gift,  delivery,  or  transfer,  the  rule  was  quite  different;  for  the 
mere  act  was  necessarily  an  act  of  bankruptcy,  and  the  law 
assumed  the  intent  to  defeat  or  delay  the  creditors  as  a  neces- 
sary consequence  of  the  act.  There  were  various  conveyances  which 
the  Court  held  to  be  fraudulent :  a  conveyance  which  was  void 
under  the  statute  of  13  Eliz.  was  one ;  so  was  a  conveyance  of  a 
man's  whole  property  for  the  benefit  of  all  his  creditors ;  so  was  a 
conveyance  for  securing  a  past  debt ;  so  was  a  voluntary  convey- 
ance in  contemplation  of  bankruptcy.  And  the  law  assumed  that 
such  acts  were  of  necessity  done  with  intent  to  defeat  or  delay  credi- 
tors, and  such  a  question  was  never  left  to  the  jury. 

It  appears  to  me  that  the  framers  of  this  Act  thought  it  would 
be  an  improvement  to  omit  words  as  to  intent  in  the  cases  where 
it  was  not  necessary  to  prove  such  an  intent,  the  words  being  then 
surplusage  and  misleading;  and  I  think  that  they  have  been  very 
properly  left  out  without  in  any  way  altering  the  law.     If  we 
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examine  the  other  subHsectious  we  shall  find  that  they  clearly  I 
support  this  view.  Thus  in  the  first  sub-section  the  words  as  l 
to  intent  are  omitted,  because  in  the  case  of  an  assignment  j 
for  creditors  generally  proof  of  the  intent  had  never  been  ^ 
required. 

I  now  come  to  the  second  sub-section  of  the  6th  clause,  which 
speaks  of  a  fraudulent  conveyance.  Now  against  whom  must  the 
conveyance  be  fraudulent  ?  Why,  clearly  against  creditors,  because 
a  man  may  make  fraudulent  conveyances  of  other  kinds,  as,  for 
instance,  with  intent  to  defraud  a  purchaser ;  which  it  would  be 
absurd  to  treat  as  acts  of  bankruptcy.  The  conveyance  must  be 
with  intent  to  defraud  creditors,  and  therefore  these  words  are  to 
be  implied.  But  what  is  the  difference  between  a  conveyance 
fraudulent  against  creditors  and  a  conveyance  with  intent  to  de- 
feat or  delay  creditors.  It  really  amounts  to  the  same  thing,  with 
the  exception  that  the  intent  is  not  a  matter  of  fact  but  a  con- 
clusion of  law?  These  first  words  have  been  left  out  because 
there  is  often  in  fact  no  such  intent,  and  in  order  to  prevent  the 
Court  and  jury  from  being  obliged  to  find  contrary  to  the  actual 
fact.  The  rule  of  law  often  compelled  the  jury  to  find  contrary  to 
the  actual  fact,  and  it  seems  quite  right  when  a  new  Act  is  framed,  to 
frame  it  so  as  to  express  what  is  really  meant,  and  to  avoid  artificial 
contrivances  of  law.  The  conclusion  to  which  I  come  is,  that  the 
meaning  of  the  words  "  fraudulent  conveyance,  gift,  delivery,  or 
transfer  "  has  not  been  altered,  and  that  the  words  "  with  intent  to 
defeat  or  delay,''  have  been  left  out  as  superfluous  and  misleading. 

It  was  further  argued  that  under  the  present  Act  positive 
fraud  must  be  proved ;  and  that  the  expressions  in  the  first  sub- 
section shew  this.  But  I  am  not  of  that  opinion.  The  framers 
of  the  Act  probably  thought  it  absurd  to  say  that  a  conveyance 
of  all  a  man's  property  for  the  equal  benefit  of  all  the  creditors 
was  fraudulent,  but  they  seem  not  to  have  considered  it  absurd 
to  say  that  a  conveyance  to  one  creditor  for  a  past  debt  was 
fraudulent  within  the  bankruptcy  laws,  and  therefore  they  left 
these  words  to  bear  the  interpretation  which  they  have  always 
received. 

The  conclusion  to  which  I  come  is,  therefore,  that  there  has 
been  no  intention  to  alter  the  law  on  these  matters.    If  the  Legis- 


Digitized  by  VjOOQ IC 


Wood. 


308  GHAKGEBT  APPEALS.  [L.  K. 

L.  JJ.  lature  had  intended  to  make  so  serious  an  alteration,  the  intention 
1872  would  hare  been  expressed  in  positive  terms,  and  the  Act  would 
In  re  have  declared  that  the  conveyance  of  all  the  debtor*8  property  to 
one  creditor  should  no  longer  be  fraudulent.  They-have  not  done 
that,  but  have  used  the  old  words  *'  fraudulent  conveyance,"  and 
those  words  must,  in  my  opinion,  bear  their  old  construction.  If» 
then,  the  law  has  not  been  altered,  this  is  clearly  an  act  of  bank* 
ruptcy.  Whether  there  is  a  surplus  or  none,  the  law  is  settled 
that  such  an  assignment,  though  to  secure  a  valid  debt,  and 
though  by  mortgage,  is  a  fraudulent  transfer,  because  it  prevents  the 
other  creditors  from  issuing  execution.  That  was  held  in  Smith 
V.  Cannan  (1),  and  unless  the  law  is  altered  such  is  still  the  rule. 

Then  comes  the  question  whether  there  is  any  distinction  between 
a  trader  and  a  non-trader.  Now  the  Act  does,  in  some  cases, 
separate  the  acts  of  bankruptcy  by  traders  and  those  by  non* 
traders,  but  as  to  this  act  of  bankruptcy  there  is  no  difference,  and 
it  was  the  same  in  the  Act  of  1861 .  [His  Lordship  referred  to  sect  70]. 
It  appears  to  me  impossible  to  hold  that  this  would  not,  under  tho 
Act  of  1861,  be  an  act  of  bankruptcy  in  the  case  of  a  non-trader  ; 
and  the  Act  of  1869  simply  follows  the  former  Act,  leaving  out 
the  words  ^  with  intent,"  &o.  It  appears  to  me  quite  impossible 
now  to  make  any  distinction  in  this  respect  between  a  trader  and 
non-trader,  and  the  assignment  of  all  a  man's  property  to  secure 
a  past  debt  is  still  an  act  of  bankruptcy. 

The  order  of  the  Chief  Judge  must  be  reversed,  and  that  of  the 
County  Court  affirmed.  The  trustee  will  have  his  costs  of  the 
hearing  before  the  Chief  Judge  and  in  the  Coimty  Court,  but  not 
those  of  the  appeal  before  us. 

Sib  W.  M.  James,  L.  J. : — 

^  I  am  of  the  same  opinion.  I  will  only  add  that  I  am  very 
glad  that  the  matter  should  have  been  so  thoroughly  discussed,  so 
that  we  have  had  an  opportunity  of  again  considering  Ex  parte 
Hawker  (2). 

Solicitors  for  the  Appellant :  Messrs.  Laun'anee,  PlewSy  dt  Co. 
Solicitors  for  the  Bespondents :  Messrs.  Oourtenay  it  Oroome.     ' 

[(1)  2  E.  &  B.  85.  (2)  Ante,  p.  214. 
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In  «  EAST  OP  ENGLAND  BANKING  COMPANY.      !      i-w. 

Ifi79 

PEARSON'S  CASE. 

Winding'^p — ComprcmUe  hy  Liquidator — Jurisdicti(m — Companiei  Act^ 

1862,  $.  160. 

The  Court  has  no  jarisdiction  to  order  the  liquidator  in  a  winding*np  to 
consent  to  a  oompromifle  with  a  contribatory. 
The  decision  of  Malint^  Y.Cy  leTersed. 

xHIS  was  an  appeal  from  an  order  of  Yice-Chanoellor  MaUns 
made  in  the  winding-np  of  the  Had  of  England  Banking  Company. 

The  company  was  being  wound  np  yolontarily  under  the  super- 
vision of  the  Court  Miss  E.  M.  Pearson  was  one  of  the  eontribu- 
tones  of  the  company,  and  her  total  liability  amounted  to  £1800. 
A  call  of  £300  had  been  previously  made,  which  she  had  paid  by 
the  proceeds  of  the  sale  of  some  of  her  property.  A  second  call 
had  now  been  made  for  £900^  which  she  was  unable  to  pay.  An 
application  was  made  on  the  12th  of  June,  1871,  that  Miss  Pearson 
should  be  committed  to  prison  for  non-payment  of  the  call,  which 
was  refused  by  the  Yice-Chancellor.  Miss  Pearson  then  offered  to 
pay  £50  by  way  of  compromise  in  full  of  all  demands,  but  the 
liquidators  refused  to  accept  the  compromise.  An  order  was  then 
made  in  Chambers  that  the  liquidators  should  accept  the  o£kr, 
with  liberty  to  the  liquidators  to  move  to  discharge  the  order. 
They  accordingly  moved  to  discharge  the  order,  but  the  Yice- 
Chancellor  refused  the  application,  and  the  liquidators  appealed 
from  this  decision  (1). 

Miss  Pearson  had  filed  an  a£Sdavit  stating  that  her  only  fixed 
income  was  an  annuity  of  £60,  and  that  she  supported  herself  by 
writing.  She  had  been  engaged  in  the  care  of  the  sick  and  wounded 

(1)  1872.    Jan.  31.  liqmdaton  whether  it  was  worth  their 

Sib  B.MALni8>V.O^  after  shortly  ro-  whUe,  considering  the  large  amount 

ferring  to  the  previous  proceeding?  for  they  were  deaUng  with,  and  that  the  in- 

committing  Hiss  Pearson  to  prison,  significant  pittance  which  this  poor  lady 

eontinned: possesses  would  hardly  make  any  ap- 

The  matter  was  then  bionght  hefcce  predable  diflference  to  the  shareholders, 

me  in  Chambsn.    I  appealed  to  the  to  porsoe  the  matter  forther  if  1  was 
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Cask. 


in  the  late  war  between  France  and  Oermany,  and  waa  preparing  a 
book  on  that  subject. 

Mr.  OlasMy  Q.C.y  and  Mr.  CozemSardy^  for  the  Appellants, 
submitted  that  the  Court  had  no  jurisdiction  to  make  such  an 
order  on  the  liquidators.  They  referred  to  the  Companies  Aety 
1862,  s.  160  (1),  and  the  General  Order  of  November,  1862,  rules 
49  and  50.    They  were  stopped  by  the  Court. 


to  sanction  the  compromiiie  so  as  to  re- 
lieve them  from  responsibility.  They 
vrould  not  consent,  and  this  objection 
was  then  taken,  and  is  taken  now^  that 
the  Judge  having  charge  of  the  wind- 
ing-up has,  in  fact,  no  control  whatever 
over  the  liquidators  in  such  a  matter. 
I  always  understood  that  the  Judge 
having  chai^ge  of  the  winding-up^  and 
being  the  person  to  exercise  a  discre- 
tion in  the  matter,  ought  always  to 
be  anxious  to  have  the  opinion  of 
the  liquidator,  and  to  receive  from 
him  any  information  which  he  could 
supply.  According  to  the  best  of  my 
ability  I  have  done  that,  and  have  en- 
deavoured to  apply  that  information  so 
given  me  for  the  benefit  of  all ;  but  I 
am  now  told  that  the  view  taken  by  the 
liquidator  is  to  bind  the  Judge.  The 
matter  was  brought  before  me  upon  the 
application  of  this  unfortunate  share- 
holder, who  was  literally  and  positively 
unable  to  pay  anything  beyond  a  small 
amount ;  and  J,  being  the  Judge  having 
the  charge  of  the  winding-up  of  the 
company,  came  to  the  conclusion  that 
it  was  expedient  that  a  compromise 
should  be  made ;  and  it  certainly  would 
be  a  very  extraordinary  thing,  if  the 
liquidator  takes  a  harsh  and  unjusti- 
fiable view  of  the  case,  and  opposes 
what  I  have  done,  that  I  am  absolutely 
powerless,  because  the  49th  and  50th 
Bules  give  the  initiation  of  the  com- 
promise to  the  liquidator.  No  doubt, 
if  you  adhere  to  the  strict  letter  of  the 
rules,  it  is  intended  that  the  initiation 


of  the  compromise  should  be  with  the 
liquidator,  and  it  is  ordinarily  so,  but 
I  observe  that  the  160th  section  of 
the  Act  does  not  remove  the  discretion 
of  the  Judge.  [liis  Honour  read  the  sec- 
tion, and  continued : — 2  My  interpreta- 
tion of  the  Act  therefore  is,  that  al- 
though ordinarily  the  liquidator  would 
be  the  first  person  to  propose  a  compro- 
mise, yet  if  a  contributory  comes  before 
the  Judge  and  lays  a  statement  before 
him  which  satisfies  him  that  it  is  expe- 
dient that  the  compromise  should  be 
entered  into,  the  liquidator  is  bound 
not  to  set  at  defiance  the  views  of  the 
Judge  and  to  insist  upon  views  of  his 
own.  I  am  quite  satisfied  that  it  is 
better  it  should  be  in  the  discretion 
of  the  Judge  than  in  the  discretion  of 
the  liquidator,  whoever  he  may  be. 
On  the  ground  which  I  have  stated, 
I  decline  to  discharge  the  order.  If  the 
liquidators  in  this  case  think  I  have 
compromised  with  the  lady  for  too  small 
a  sum,  and  think  fit  to  bring  the  matter 
before  me  a^in  to  re-open  the  compro- 
mise on  its  merits,  I  shall  be  willing  to 
hear  them ;  but  as  to  my  acceding  to 
the  doctrine  that  I  cannot  sanction  a 
compromise  of  this  kind  without  the 
assent  of  the  liquidators,  who  are  my 
officers,  I  will  not  do  so  until  I  am 
absolutely  bound  by  the  decision  of  a 
superior  Court. 

(I)  Section  160  is  as  follows  : — 
"  The  liquidators  may,  with  the  sanc- 
tion of  the  Court  where  the  company 
is  being    wound    up  by  the    Court, 
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Mr.  Bahingtony  for  Miss  Pearsoriy  contended  that  it  was  the       L.JJ. 
^uty  of  the  Court  to  give  directions  to  the  liquidators  in  all        1872 
-cases  in  which  their  actions  were  contrary  to  the  interests  of  the    Peabson's 
company  or  oppressive  to  individuals.    In  the  160th  section  no       ^^^ 
distinction  is  made  between  official  liquidators  and  liquidators  in  a 
voluntary  winding-up  under  supervision.     He  referred  to  In  re 
International  Contract  Comj^ny  (1);   In  re  Contract  Corpora- 
iion  (2) ;  In  re  Lama  Coal  Company  (3) ;  In  re  London  Quays  and 
Warehouses  Company  (4);  Companies  Ad,  1862,  ss.  138,  151. 

Sir  W.  M.  James,  L  J. : — 

I  cannot  agree  with  the  view  of  the  Act  entertained  by  the  Vice- 
Chancellor.  It  appears  clear  to  me  that  the  Court  ha3  no  juris- 
diction, on  the  application  of  a  contributory,  to  make  an  order 
upon  a  liquidator  to  accept  a  less  sum  than  that  which  is  due  from 
the  contributory.  The  duty  -of  the  Court  is  to  determine  the 
legal  or  equitable  rights  of  the  parties ;  but  as  in  such  a  matter 
as  the  winding  up  of  a  company  it  may  well  be  desirable  in  some 
cases  not  to  press  too  hardly  on  a  particular  person,  the  Act  has 
enabled  the  liquidators,  with  the  sanction  of  the  Court,  to  accept  a 
•compromise  in  the  same  way  as  ordinary  litigants  can  do.  But 
the  Court  has  no  more  power  to  compel  the  liquidator  to  accept 
a  compromise  than  to  compel  an  ordinary  suitor  to  take  less  than 
is  due  to  him.  I  am  of  opinion  that  the  only  power  is  in  the 
Uquidator  with  the  sanction  of  the  Court,  and  that  there  is  no 


■or  subject  to  the  supervision  of  the  any  way  relating  to  or  affecting  the 

Court,  and  with  the  sanction  of  an  assets  of  the  company  or  the  winding- 

extraordioary  resolution  of  the  com-  up  of  the  company,  upon  the  receipt  of 

pany  where    the   company  is  bein<]j  such  sums,  payable  at  such  times,  and 

wound  up  altogether  voluntarily,  com-  generally  upon  such  terms  as  may  be 

promise  all  calls  and  labilities  to  calls  agreed  upon,  with  ^lower  for  the  liqui- 

^bts,  and  liabilities  capable  of  result-  dators  to  take  any  security  for  the  dis- 

ing  in  debts,  and  all  claims,  whether  charge  of  such  debts  or  liabilities,  ana 

present  or  future,  certain  or  contingent,  to  give  complete  discharges  in  respect  of 

ascertained  or  sounding  only  in  damages,  all  or  any  such  calls,  debts,  or  liibili- 

.subaisting  or  supposed  to  subsist  be-  ties." 

tween  the  company   and  any  contri-  (1)  Law  Rep.  1  Ch.  523. 

butory  or  alleged  contributory  or  other  (2)  Ibid.  2  Cb.  95. 

debtor  or  person  apprehending  liability  (3)  Ibid.  2  Ch.  692. 

to  the  company,  and  all  questions  in  (4)  Ibid.  3  Cb.  394. 
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L.  JJ.  power  in  the  Court  to  order  a  compromise,  whether  the  liquidator 

1872  recommends  it  or  not.     Of  course  the  Vice-Chancellor  has  the 

Peabson's  power  to  withhold  any  order  for  committing  this  lady  for  non- 

^^-  payment  of  the  calls.    The  order  must  be  discharged. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  The  compromise  could  only  have 
been  made  under  the  160th  section  of  the  Act,  and  under  that 
section  it  can  only  be  made  with  the  consent  both  of  the  liquidator 
and  the  Court. 

Solicitors :  Messrs.  Sharpe,  ParJcer,  &  Co. ;  Mr.  Wathin. 


L.  JJ.  HADLEY  V.  McDOUGALL. 

1872 

ZL  [1871    H.    103.] 

JV*.  16. 
—  Practice — Production  of  Documents — Joint  Possession — Entries  hy  one  Partner 

in  Partnership  Books. 

The  sole  Defendant  in  a  suit  relating  to  transactions  in  which  he  had  been 
engaged  with  the  Plaintifif,  had  made  entries  relating  to  tliese  transactions  in 
the  books  of  a  partnership  firm  of  which  he  was  a  member : — 

Held  (reversing  the  decision  of  Matins,  V.C),  that  no  order  could  be  made 
on  the  Defendant  to  produce  the  partnership  books  without  the  consent  of  his^ 
partner. 

XHIS  was  an  appeal  from  an  order  made  by  Vice-Chancellor 
Molina  for  the  production  of  documents  by  the  Defendant  under 
the  following  circumstances : — 

The  bill  was  filed  by  8.  C.  Hadley  for  an  account  of  partnership 
transactions  entered  into  by  himself  and  the  Defendant,  J.  D. 
McDoiiffaU,  for  supplying  harness  to  the  French  GoTcrnment 
The  Defendant  was  in  partnership  with  his  father,  A.  McBaugaU^  as 
a  saddler,  but  his  father  was  not  interested  in  the  transactions 
which  formed  the  subject  of  this  suit.  However,  it  appeared  that 
the  accounts  of  these  transactions  were  entered  in  the  partnership 
books  of  the  Defendant  and  his  father. 

The  Defendant  made  an  affidavit  as  to  documents,  in  which  he 
stated  that  he  had  in  the  joint  possession  of  his  partner  and  him- 


Digitized  by  VjOOQIC 


VOL.  Vn.]  CHAKCERT  APPEALS. 

self  the  sereral  documents  set  forth  in  the  schedule  which  related  L. 
to  some  of  the  matters  in  question  in  the  suit,  but  that  he  was  u 
unable  to  produce  the  documents,  inasmuch  as  his  partner,  who  hai 
was  not  a  party  to  the  suit,  refused  to  allow  any  of  them  to  be  ^j^j^ 
produced.  — 

The  Yice-Chancellor  made  an  order  that  the  Defendant  should 
produce  and  leare  at  the  office  of  his  solicitor,  for  inspection  by  the 
Plaintiff,  the  books  and  documents  scheduled,  with  liberty  to  seal  up 
such  parts  as  did  not  relate  to  the  matters  in  question  in  the  suit. 

The  Defendant  appealed  from  this  order. 

Mr.  Olasse,  Q.C.,  and  Mr.  W.  Pearson,  for  the  Appellant,  con- 
tended that  the  Court  had  no  power  to  make  an  order  for  pro- 
duction of  documents  which  were  in  the  joint  possession  of  the 
Defendant  and  a  person  who  was  not  a  party  to  the  suit.  They 
cited  Beid  v.  Langlois  (1) ;  Murray  v.  WalteT  (2) ;  Taylor  v. 
Bundea  (3)  ;  Warrick  v.  QiAeerCs  College,  Oxford  (4). 

Mr.  Cottony  Q.C.,  and  Mr.  F.  Harrison,  for  the  Plaintiff,  argued 
that  the  other  partner,  having  consented  to  the  entries  in  the 
partnership  books,  could  not  now  object  to  produce  them.  The 
present  course  was  adopted  to  avoid  the  expense  of  setting  out  the 
accounts  in  the  answer. 

Sib  W.  M.  James,  L  J. : — 

It  would  be  a  serious  thing  to  interfere  with  the  settled  rules  of 
the  Court.  We  cannot  make  an  order  for  production  of  documents 
on  a  person  who  is  not  a  party  to  the  suit.  The  Plaintiff  may, 
if  so  advised,  amend  the  bill,  so  as  to  make  the  Defendant  set  out 
all  the  entries  himself,  and  he  can  then  get  the  production  of  the 
originals  at  the  hearing  by  means  of  a  subpoena  dtices  tecum.  The 
costs  on  both  sides  to  be  costs  in  the  cause. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors:  Messrs.  Harrison,  Beat,  &  Harrison;  Mr.  MarTc 
Shephard. 

(1)  1  Mac.  &  Cr.  027.  (3)  Cr.  &  Ph.  104. 

(2)  Cr.  &  Ph.  114.  (4)  Law  Rep.  4  Eq.  254. 

2  2>  2  1 


Digitized  by  VjOOQ IC 


314  CHANOEEY  APPEALS.  [L.  B. 


L.  J  J.  Ex  parte  WILLIAMS.     In  re  DAVIES. 

^-v^  Execution  Creditor — Bankruptcy  Act^  1809,  «.  12 — Seizure  and  Sale, 

Feb.  29 ; 

March  7.  A  warrant  of  fi,  fa.^  on  a  CJounty  Court  judgment,  was  delivered  to  tUo 

bailiflf  of  a  County  Court  to  be  executed.  Later  on  the  same  day  the  debtor 
filed  a  petition  for  liquidation,  and  a  receiver  was  appointed.  The  bailiff,  on 
coming  to  the  debtor's  house  to  execute  the  warrant,  found  the  receiver  in 
possession: — 

Eeld  (affirming  the  decision  of  the  Chief  Judge,  who  had  reversed  the 
decision  of  the  County  Court),  that  the  trustee  under  the  liquidation  was 
entitled  to  the  floods  as  against  the  execution  creditor ;  for  that  under  the^at^  - 
ruptcy  Act,  1869,  s.  12,  goods  are  not,  as  against  a  trustee  in  bankruptcy, 
bound  by  a  writ  otfi./a.  from  the  delivery  of  the  writ  to  the  sheriff;  but  a 
seizure  of  them  before  the  act  of  bankruptcy  is  necessary. 

XHIS  was  an  appeal  by  an  execution  creditor  from  an  order  of 
the  Chief  Judge  in  Bankruptcy,  discharging  an  order  of  the  County 
Court  of  Monmovthshvre. 

On  the  3rd  of  November,  1871,  WUliaim  recovered  judgment 
against  Davies,  a  trader,  in  two  actions,  in  the  County  Court  of 
Chester,  for  £17  Is.  2d.  and  £9  17s.  6i.,  and  caused  warrants  of 
Ji.  fa.  to  be  issued.  On  Saturday,  the  4th  of  November,  the  under- 
bailiff  of  the  Chester  County  Court  forwarded  the  warrants  by  post  to 
the  Registrar  of  the  County  Court  of  Monmouth,  the  debtor  being 
resident  in  Monmouthshire.  The  Eegistrar  of  the  Monmouth  Court 
re-issued  them,  and  on  the  7th  of  November,  at  half-past  eleven  in 
the  morning,  gave  them  to  the  sub-bailiff  of  that  Court  to  be 
executed. 

On  the  same  7th  of  November,  but  later  in  the  day,  Davies  filetl 
in  the  Monmouth  County  Court  a  petition  for  liquidation,  and  on 
the  same  day  a  receiver  was  appointed,  who  immediately  entered 
into  possession  of  the  goods  in  Davies*  house. 

On  the  afternoon  of  the  7th  of  November  the  assistant-bailiff, 
who  went  to  execute  the  warrants,  found  the  house  of  Davies  closed, 
and  could  not  obtain  admittance.  He  waited  at  a  public-house 
opposite,  and  in  about  twenty  minutes,  seeing  Davies*  door  open, 
he  went  in  and  found  the  receiver  there.  He  nevertheless  made 
inventories  of  the  goods,  and  remained  in  possession. 
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On  the  same  day  an  injunction  was  obtained  to  restrain  Williams 
from  taking  any  further  proceedings  on  his  judgments.  Williams 
had  no  notice  of  this  order  till  the  9th  of  Noyember. 

On  the  27th  of  November  the  Begistrar  of  the  Monmouth  County 
Court,  sitting  for  the  Judge,  dissoWed  the  injunction,  and  ordered 
that  the  bailifif  should  be  at  liberty  to  realize  by  sale  the  goods 
seized  by  him  under  the  executions.  The  trustee  under  the  liquida- 
tion appealed  from  tliis  order,  and  on  the  18th  of  December  the 
Chief  Judge  discharged  it.  From  this  order  of  the  Chief  Judge 
Williams  now  appealed. 

The  Hon.  A.  Thesiffer^  and  Mr.  Fitday  Kniffht,  for  the  Appel- 
lant : — 

This  case  stands  on  the  same  footing  as  if  the  judgment  were 
from  a  superior  Court:  19  &  20  Vict.  c.  108,  s.  47.  We  contend 
that  the  goods  of  a  judgment  debtor  are  bound  from  the  deliyery  of 
the  writ  to  the  sheriff,  and  that  seizure  makes  no  difference.  Seizure 
does  not  take  the  property  out  of  the  debtor:  OUes  y.  Orover  (1). 
Under  the  Bankruptcy  Acts  in  force  before  the  Act  of  1849, 
seizure,  and  after  that  Act  seizure  and  sale,  were  necessary  to 
defeat  the  right  of  the  assignee;  but  the  late  Act  has  altered 
the  law :  Ex  parte  Boeke  (2) ;  Slater  v.  Finder  (3).  Under  13  EUz. 
8.  7,  the  title  of  the  assignee  related  to  the  act  of  bankruptcy,  but 
it  was  held  that  the  execution  creditor  would  prevail  unless  the 
act  of  bankruptry  was  before  the  teste  of  the  writ.  The  statute  21 
Jac  1,  c.  19,  s.  9,  first  made  seizure  necessary  as  against  the  assignee 
in  bankruptcy  ;  and  the  Act  of  1849,  sect.  184,  made  seizure  and 
sale  necessary;  but  those  enactments  are  repealed,  and  not  re- 
enacted.  The  statute  19  &  20  Vict  c.  97,  s.  1,  does  not  apply.  So 
the  case  now  stands  on  the  Statute  of  Frauds,  by  which  goods  are 
boand,  not  as  at  common  law,  from  the  teste  of  the  writ,  but  from 
its  delivery  to  the  sheriff,  and  seizure  is  immaterial :  Payne  v. 
Drewe  (4) ;  Hutchinson  v.  Johnstone  (5) ;  Woodland  v.  Fuller  (6) ; 
Hobsm  y.  Thdluson  (7);  Boyle  y.  Blaekstock  (8). 


L.JJ. 
1872 


Ex  parte 
Williams. 

In  re 
Davibs. 


(1)  9  Bing.  128. 

(2)  Law  Rep.  6  Ch.  795. 

(3)  Ibid.  6  Ex.  228. 

(4)  4  East,  523. 


(5)  1  T.  R.  729. 

(6)  11  A.  &  E.  859. 

(7)  Law  Rep.  2  Q.  B.  642. 

(8)  8  L,  T.  (N.S.)  641. 
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L.  JJ.  Mr.  De  Oex,  Q.C.,  and  Mr.  Baghy^  contra : — 

J^  It  was  nerer  intended  to  take  this  retrograde  step  by  the  Act  of 


Ex  parte  1869.  By  sect  12  no  creditor  is  to  have  any  remedy  against  the 
In  re       P^rsoii  0'  property  of  the  bankrupt,  except  the  ordinary  remedies 

Pa^.  of  a  creditor  in  bankruptcy,  unless  he  holds  security.  A  writ  under 
which  no  seizure  has  been  made  is  not  security :  sect.  16.  It  binds 
no  particular  goods ;  a  bill  would  not  lie  to  have  it  declared  a 
charge,  and  its  value  cannot  be  ascertained  so  as  to  enable  the 
creditor  to  deduct  it.  It  is  nothing  but  a  general  right  to  seize 
goods,  which  is  not  m  the  nature  of  a  security. 

Mr.  Finlay  Kniffht,  in  reply. 

Sib  G.  Mellish,  L.  J. : — 

The  question  in  this  case  is  whether  an  execution  creditor  who 
has  obtained  a  judgment  in  a  County  Court  under  which  a  warrant 
was  issued  to  the  bailiff  of  the  County  Court  enabling  him  to  seize 
the  goods  of  the  debtor,  which  warrant  was  placed  in  the  hands  of 
the  bailiff  before  any  proceedings  in  bankruptcy,  has  a  better  title 
to  the  goods  than  the  trustee  under  a  petition  for  liquidation  by 
arrangement  which  was  filed  on  the  same  day,  but  later  in  the  day. 
It  is  admitted  that  a  creditor  under  a  County  Court  execution 
cannot  have,  at  all  events,  any  greater  rights  than  under  an  execu- 
tion issued  by  one  of  the  superior  Courts  at  Westminster.    The 
general  question  therefore  arises,  whether,  if  a^.  fa.  is  delivered  to 
the  sheriff,  so  that  the  goods  are  bound  within  the  Statute  of  Frauds, 
the  creditor  is  entitled  to  the  goods  as  against  the  trustee  under  a 
bankruptcy  not  having  relation  to  any  act  of  bankruptcy  prior  to 
the  delivery  of  the  writ  to  the  sheriff.    This  depends  on  sect.  12 
of  the  Bankruptcy  Act,  1869.     It  is  clear  that  the  case  falls 
within  the  first  part  of  that  clause,  for  proceeding  to  seize  goods  is 
certainly  enforcing  a  remedy  against  the  property  of  the  debtor, 
and  the  question  then  is  whether  it  comes  within  the  proviso. 
Now,  it  was  decided  by  the  full  Court  of  Appeal  in  Ex  parte 
BocJce  (1),  and  by  the  Court  of  Exchequer  in  Slater  v.  Finder  (2), 
that  where  an  execution  creditor  has  seized  the  goods  of  a  debtor 
before  the  commission  of  an  act  of  bankruptcy,  he  is  entitled  to 
(1)  Law  Rep.  6  Ch.  795.  (2)  Law  Eep.  6  Ex.  228. 


Digitized  by  VjOOQIC 


VOL.  VII.]  CHANCERY  APPEALS. 

the  goods  as  against  the  trustee ;  and  Mr.  Thesiger  argued  that  the  L.  JJ 
seizure  made  no  difTerence,  for  that  the  general  property  in  the  1872 
goods  is  not  taken  out  of  the  debtor  until  sale,  but  that  the  Expa\ 
<jreditor  has  a  security  on  the  goods  from  the  time  of  the  delivery  ^"'"^ 
-of  the  writ  to  the  sheriff.  It  is  necessary,  therefore,  to  consider  Davd 
what  is  the  effect  of  seizure.  Now,  at  common  law  the  goods 
were  said  to  be  bound  from  the  teste  of  the  writ,  for  the  goods  which 
the  debtor  then  had  were  what  the  sheriff  was  ordered  to  seize,  and 
consequently  no  dealing  with  them  by  the  debtor  could  take  away 
the  sheriff's  right  to  seize  them  if  he  could  find  them  within  his 
bailiwick.  The  Stcdule  of  Frauds  altered  this  by  carrying  the  time 
down  to  the  delivery  of  the  writ  to  the  sheriff,  but  that  was  only  as 
between  the  creditor  and  third  parties,  for  there  are  cases  to  shew 
that  as  against  the  debtor  himself  the  goods  were  still  bound  from 
the  teste  of  the  writ.  This  difference  is  only  important  where 
the  debtor  dies  before  the  writ  is  delivered  to  the  sheriff,  in  which 
case  the  sheriff  can  seize  in  the  hands  of  his  executors  all  goods 
which  belonged  to  him  at  the  tede  of  the  writ ;  but  as  against  all 
third  parties,  the  sheriff  can  only  seize  what  belonged  to  the 
debtor  when  the  writ  was  delivered  to  him.  Still  the  sheriff 
had  no  property  in  the  goods  till  seized.  The  debtor  may  remove 
them  into  another  bailiwick ;  that  is  not  illegal,  for  the  sheriff  has 
no  property  in  the  goods,  he  has  only  a  right  to  seize  them;  but 
after  he  has  seized  them  he  has  a  special  property  in  them  :  WU^ 
iraham  v.  Snow  (1) ;  so  that  he  can  maintain  trover  for  them,  as  is 
said  in  the  note  there  to  have  been  decided  in  Clerk  v.  WitherSy 
on  the  ground  that  the  sheriff,  having  once  seized  the  goods,  was 
liable  for  their  full  value.  Another  effect  of  seizure  is  this : 
there  may  be  a  number  of  writs  issued  into  different  counties,  and 
when  goods  are  seized  under  one  of  them,  until  it  is  kno^vn  how 
much  is  seized  no  other  can  be  executed;  The  effect  of  seizure, 
therefore,  is,  that  upon  seizure  the  sheriff  ceases  to  have  merely  a 
right  to  seize,  and  acquires  a  qualified  property  in  the  goods  like 
that  of  a  factor  who  is  under  advances,  and  from  whom  the  goods 
may  be  claimed  back  on  payment  of  those  advances.  This  quali- 
fied property  differs  from  a  mortgage,  inasmuch  as  at  law  the 
mortgagee  has  an  absolute  title  to  the  property,  and  the  title  of  the 
(1)  2  Wma.  Saund.  47,  a,  Ed.  1845. 
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L.  JJ.  debtor  is  only  in  equity ;  but  in  this  case  there  is  at  law  a  qualified 
1872  property  i^ith  a  power  of  sale.  The  Court  of  Exchequer  held,  in 
Kx  paHe  Slater  V.  Finder  (1),  that  when  the  goods  have  been  seized  by  the 
Williams,  gji^j-iff,  the  creditor  has  a  security  upon  them.  Are  we  to  hold  that 
DATi£i$.  he  has  a  security  upon  them  before  they  are  seized  ?  To  hold  so- 
would  not  do  much  violence  to  the  words,  but  to  ascertain  the 
intentions  of  the  Legislature,  let  us  look  at  the  course  of  legisla- 
tion  on  the  subject.  Until  the  statute  of  Jac.  1,  the  goods  might 
be  seized  if  there  was  no  act  of  bankruptcy  before  the  tesie  of  the 
writ,  but  by  that  statute  the  assignee  was  to  take,  unless  they  had 
been  seized  before  an  act  of  bankruptcy ;  and  so  matters  went  on> 
till  the  Bankruptcy  Act  of  1849,  which  made  an  execution  void  as 
against  the  assignee  unless  leyied  by  seizure  and  sale.  The  law,, 
then,  having  for  so  long  a  period  been  that  seizure  was  necessary,, 
and  then  having  been  altered  so  as  to  make  sale  as  well  as  seizure 
necessary,  it  is  not  likely  that  the  Legislature  intended  to  make- 
such  a  change  as  that  delivery  of  the  writ  to  the  sheriff  should  be 
enough.  And  I  think  that  if  we  take  the  literal  meaning  of  the 
words  used,  the  Legislature  has  not  said  it.  A  mere  right  to  seize- 
property  cannot  properly  be  called  a  security ;  and  I  think  that  the 
proviso  only  applies  to  cases  where  the  creditor  has  the  absolute 
property  or  a  special  property  in  goods,  not  a  mere  right  to  seize- 
them.  The  result  is,  that  the  trustee  is  entitled,  and  the  appeal 
must  be  dismissed  with  costs. 

Sir  W.  M.  James,  L. J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Doyle  dt  Edwards  ;  Messrs.  Sloclen  dk  Jupin 
(1)  Law  Rep.  6  Y.x.  228. 
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Ex  parte  WIEE.    In  re  WIEB. 

Debtor  Summons — Bankruptcy  Act,  1869,  s.  7 — Secun'ti/, 

Where  a  persoa  served  with  a  debtor  summons  disputes  the  debt,  the 
Court,  in  determining  whether  the  alleged  debtor  must  give  security  under 
the  Bankruptcy  Act,  1869,  «.  7,  will  have  regard  not  only  to  the  state  of  the 
debtor's  pecuniary  circumstances,  but  to  the  probability  of  the  claimant 
being  able  to  establish  the  debt. 

In  a  case,  therefore,  where  it  appeared  extremely  doubtful  whether  the 
claim  could  be  substantiated  at  law,  the  Court  of  appeal  discharged  an  order 
directing  the  debtor  to  give  security,  though  it  was  admitted  that  he  was  in 
very  poor  circumstances. 

XHIS  was  an  appeal  by  Wier  from  8o  much  of  an  order  of  Mr. 
Begistrar  Pepya,  sitting  for  the  Chief  Judge,  as  directed  that  Wier, 
upon  whom  Tucker  had  served  a  debtor  summons,  should  within 
fourteen  days  enter  into  a  bond  with  sureties  in  the  penal  sum  of 
£858  14«.  id,  to  pay  to  Ttu:Jcer  such  sum  as  might  be  found  due 
in  the  Chancery  suit  of  Wier  v.  Tucker,  together  with  such  costs 
as  might  be  given  by  the,  Court  of  Chancery  to  Tucker;  aud 
also,  in  the  event  of  the  bill  being  dismissed,  to  pay  to  Tuicker 
£429  Is.  2d,,  together  with  such  costs  as  should  be  given  by  the 
Court  of  Chancery. 

The  order  went  on  to  direct,  that  upon  such  bond  being  given 
all  proceedings  on  the  summons  should  be  stayed  until  the  Court 
of  Chancery  had  come  to  a  decision  in  the  suit. 

In  1867  Wier  and  Tu^fker  had  entered  into  partnership  for  the 
purpose  of  working  certain  patents,  under  the  firm  of  "  Wier  & 
Co."  In  1869  arrangements  were  entered  into  for  making  over 
the  whole  concern  to  a  limited  company  to  bo  called  *'  Wier  & 
Company,  Limited*'  This  company  was  duly  registered,  and  the 
business  was  made  over  to  it. 

In  August,  1869,  Wier  gave  to  Ttusker  two  bills  of  exchange 
for  £300  and  £120,  drawn  upon  **  Wier  dt  Company,*'  and  accepted 
by  Wier  in  the  name  ot  "  Wier  &  Company^ 

On  the  6th  of  July,  1870,  Tucker  served  Wier  with  a  debtor 
summons  for  £429  78.  2(2.,  the  amount  due  on  the  bills.  On  the 
5th  of  August,  1870,  an  order  was  made  on  the  summons  for  Wier 
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L.  JJ.      to  give,  within  seven  days,  security  for  such  sams  as  Tucker  might 

1872       recover  in  an  action;  and  by  a  subsequent  order  the  time  was 

Ex  parte     extended  to  the  19th  of  August,  1870.    On  the  29th  of  August 

J*®*       Tucker  commenced  an  action  against  Wier  on  the  bills ;  and  on 

WiBR.       the  16th  of  February,  1871,  filed  a  petition  for  adjudication  in 

bankruptcy  against  liim,  on  the  ground  of  his  having  failed  to  give 

security,  as  required  by  the  order  of  the  5th  of  August,  1870. 

On  the  21st  of  March,  1871,  Wier  filed  his  bill  in  Chancery 
against  Tucker  for  an  account  of  the  partnership  transactions, 
and  to  restrain  the  actions  on  the  bills  of  exchange  and  the  pro- 
ceedings in  bankruptcy,  and  obtained  an  injunction,  which,  however, 
on  the  24th  of  March,  was  dissolved  by  the  Lords  Justices. 

On  the  24th  of  March,  1871,  the  Eegistrar  adjudicated  Wier  a 
bankrupt ;  but  this  order  was  discharged  by  the  Lords  Justices  on 
the  3rd  of  August,  1871,  on  the  ground  that  there  had  been  no 
act  of  bankruptcy  within  six  months  (1). 

In  December,  1871,  Tucker  put  in  his  answer,  by  which  he  set 
up  the  case  that  the  account  between  him  and  Wier  had  been 
finally  settled,  and  that  the  bills  of  exchange  were  for  the  balance 
found  due  to  Tucker  on  such  accounts.  He  stated,  further,  that  it 
had  been  arranged  that  Wier  should  procure  the  acceptance  of  the 
bills  by  Wier  &  Co.,  Limited,  and  that  he  received  them  from 
Wier  in  the  belief  that  they  had  been  so  accepted. 

No  further  proceedings  were  taken  in  the  action ;  but  towards 
the  end  of  1871  Tucker  served  Wier  with  another  debtor  sum- 
mons, claiming  the  sum  of  £429  7$.  2d.,  ^'  for  principal,  interest, 
and  noting  due  on  two  bills  of  exchange,  dated  respectively  the 
5th  and  10th  of  August,  1869,  for  £300  and  £120  respectively, 
payable  three  months  after  date ;  both  of  which  bills  of  exchange 
were  drawn  by  the  said  John  Tucker  upon  and  accepted  by  Wier 
<&  Co.,  the  consideration  for  such  bills  being  money  lent  and 
advanced  by  the  said  /.  Tucker  to  you  the  said  A.  M.  Wim%  then 
trading  under  the  firm  of  Wier  &  Co.,  and  interest  on  such  moneys 
so  advanced ;  also  the  balance  due  to  the  said  /.  Tucker  on  an 
account  rendered  to  the  said  J.  Tucker  by  the  said  A.  M.  Wier, 
and  stated  between  you."  On  an  application  to  discharge  this 
summons,  Mr.  Registrar  Pepys,  on  the  13th  of  February,  1872,  made 
(1)  Law  Eep.  6  Ch.  875. 
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the  order,  the  e£Fect  of  which  is  given  above.     Wier  admitted  that       L.  JJ. 
bis  circumstances  were  very  embarrassed,  and  were  such  that  he        1872 
could  not  expect  to  find  the  sureties.  ^cparte 

WlKR. 

Mr.  Bagley,  and  Mr.  CraeknaU,  for  the  appeal : —  ^»  *•« 

*"  Wier. 

We  submit  that  the  making  the  security  include  the  costs  of        

the  Chancery  suit  is  clearly  wrong,  the  Act  only  contemplating 
the  costs  of  a  proceeding  at  law  by  the  alleged  creditor  to  estab- 
lish his  debt.  But  we  say  that,  in  the  .circumstances  of  the  case, 
security  ought  not  to  have  been  ordered  at  all.  It  was  decided 
by  the  Court  of  appeal  in  Ex  parte  Wood  (1)  that,  under  the  Act 
of  1849,  it  was  not  imperative  to  require  security,  but  that  all  the 
circumstances  of  the  case,  including  the  probabih'ty  of  success  in 
the  action,  must  be  looked  to.  This  is,  a  fortiori,  the  case  under 
the  Act  of  1869,  sect  7,  the  terms  of  which  are  less  imperative 
than  those  of  the  former  Act.  Here,  having  regard  to  what 
Tucker  himself  says  as  to  the  giving  the  bills  of  exchange,  the 
prospect  of  success  in  an  action  upon  them  is  almost  hopeless. 

Mr.  Cooksony  for  Tucker : — 

The  Chancery  suit  is  needless. 

[The  Lord  Justice  Mellish  : — It  has  been  pending  nearly  a 
3'ear,  and  ought  it  now  to  be  interrupted  by  a  debtor  summons  ?] 

That  depends  on  the  merits.  There  is  evidence  that  the  accounts 
were  finally  settled  and  a  balance  ascertained,  for  whiqh  an  action 
at  law  would  lie. 

[The  Lord  Justice  James  : — Very  strong  evidence  would  be 
required  to  make  such  an  action  maintainable.  Prima  facie,  it 
would  be  a  case  for  a  bill  for  an  account. 

The  Lord  Justice  Mellish  : — Very  strong  evidence  of  a  settle- 
ment of  accounts  &om  which  a  promise  to  pay  a  definite  balance 
could  be  inferred,  would  be  necessary.] 

At  all  events,  there  is  a  debt  on  the  balance  of  the  partnership 
accounts  which  constitutes  a  good  equitable  debt. 

[The  Lord  Justice  James  : — ^Your  summons  is  based  only  on 
the  bills  of  exchange.] 

(1)  4  D.  M.  &  G.  875. 
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L.JJ.  It  refers  also  to  the  account  stated.    Security  was  rightly 

1872        ordered,  the  debtor  being  insolvent. 


Ex  parte 

^'^'^      Sm  W.  M.  James,  L.J. :— 

7*1  re 

^^"'  I  am  of  opinion  that  the  order  cannot  be  sustained.    The  Kegis- 

trar  ought  to  have  had  regard  not  merely  to  Wier^s  solvency,  but 
to  the  prospect  of  Tucker's  success  in  an  action.  The  summons  ia 
founded  on  two  bills  of  exchange  given  to  secure  the  balance  of 
an  account  stated.  That  id  mentioned  as  the  consideration  for  the 
bills ;  but  the  summons  is  founded  solely  on  the  bills,  which  are 
stated  in  it  to  have  been  accepted  by  Wier.  On  Tucker's  own 
shewing,  however,  the  acceptance  was  intended  to  be  on  behalf  of 
Wier  dt  Co.,  Limited^  and  so  could  not  render  Wier  liable  to  be 
sued  on  the  bills.  I  am  of  opinion,  therefore,  that  there  was  no 
prospect  of  Tucker's  succeding  at  law,  and  that  the  Appellant  is 
right  in  what  he  asks. 

Sib  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  In  determining  whether  security 
should  be  given,  the  Begistrar  ought  not  only  to  consider  the 
solvency  of  the  alleged  debtor,  but  also  what  is  the  probability 
that  tlie  claimant  will  be  able  to  establish  a  debt  If  the  proba- 
bility is  that  there  is  a  good  defence,  security  ought  not  to  be 
required.  Here  it  is,  at  least,  very  doubtful  whether  an  action 
could  be  maintained.  The  bills  were  accepted  in  the  name  of 
'*  Wier  &  Co"  Tucker  himself  says  that  this  did  not  mean  Wier 
alone,  or  Wier  dt  Tucker,  but  Wier  &  Co.,  Limited.  An  accept- 
ance by  Wier  &  Co.,  Limited,  is  not  expressed,  and  an  acceptance 
by  Wier  alone,  or  by  Wier  and  Tucker,  was  not  intended;  and  it 
is  very  doubtful  whether  an  action  on  the  bills  can  be  maintained. 

Solicitors:  Mr.  W.  Foster;  Mr.  Augustus  Bedd<Ul. 
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In  re  BROADWOOFS  SETTLED  ESTATES. 

Settled  Estates  Act,  10  <fe  20  Vict,  c.  120,  «.  Zl— Married  Woman— Infant- 
Consent. 

For  the  purposes  of  the  Settled  Estates  Act  2^  married  woman  who  is 
under  age  is  in  the  same  position  as  if  she  were  of  full  age,  and  must  be 
(examined  under  sect  37.  It  is  not  sufficient  for  her  to  concur  in  the  Petition 
as  an  infant  by  a  special  guardian. 

In  this  case  a  Petition  was  presented  nnder  the  Settled  Estates 
Act,  to  effectuate  a  sale  to  Thomas  Broadwood  of  an  undivided 
moiety  of  an  estate,  he  having  offered  £13,748. 

Several  of  the  Petitioners  were  infants,  and  petitioned  by  R.  G. 
Davey,  their  special  guardian.  One  of  these  infants  was  a  married 
woman,  who  was  a  tenant  in  tail,  and  on  the  hearing  of  the  Petition 
the  question  was  raised  whether  it  was  not  necessary  for  her  to  be 
examined  as  a  married  woman.  The  Master  of  the  Bolls  was  of 
opinion  that  it  was  not,  and  made  the  order  for  sale.  Subsequently, 
before  the  order  was  drawn  np,  the  attention  of  the  Court  was 
called  by  the  counsel  for  the  purchaser  to  the  37th  section  of 
the  Act  His  Lordship  adhered  to  the  opinion  he  had  already 
expressed,  that  it  was  not  necessary  that  an  infant  married  woman 
should  be  examined,  but  gave  leave  to  mention  the  point  to  the 
Lords  Justices. 

Mr.  Martineau,  for  the  purcliaser,  mentioned  the  case  to  the 
Court,  and  referred  to  the  Settled  Estates  Act,  19  &  20  Vict.  c.  120, 
8S.  17,  36,  37,  38,  39.  He  submitted  that  the  Act  intended  to  put 
a  married  woman  who  was  under  age  on  the  same  footing  as  any 
other  married  woman  for  the  purposes  of  the  Act. 

Mr.  Montague  Cookson,  for  the  Petitioners. 

Theib  Lordships  were  of  opinion  that,  under  sect.  37,  a  married 
woman  who  was  a  minor,  was,  for  the  purposes  of  the  Act,  in  the 
same  position  as  a  married  woman  of  full  age,  and  that  her  con- 
sent must  be  taken  by  examination  in  the  same  way  as  if  she  was 
of  full  age. 

Solicitors :  Mr.  T.  K.  Edwards  ;  Messrs.  Mereer  dt  Mercer. 


Digitized  by  VjOOQ IC 


324  OHANOBRY  APPEALS.  [L.  R. 


L.JJ  Ex  parte 'HAHSB.A.LL.    I»  re  WADDINGTON. 


1872 
March  "t 


Compant^ — Winding-up — Bankrupt  Contributory — Companies  Act,  1862,«s.75,77. 

A  contributory  in  a  mining  company  became  bankrupt,  and  obtained  his 
order  of  discbarge.  Kearly  two  years  afterwards  a  call  was  made  under  the 
winding-up  :— 

Edd  (affirming  the  decision  of  the  Kegistrar),  that  the  contributory  was 
released  by  the  order  of  discharge  from  all  liability  to  the  call. 

yy AJDBINGTON  was  a  shareholder  in  the  Wendron  Consols 
Mining  Company  in  Cornwall.  In  November,  1866,  an  order  was 
made  for  winding  up  this  company,  and  Waddington  was  put  on 
the  list  of  contributories.  In  December,  1868,  Waddington  was 
adjudicated  bankrupt,  and  entered  the  company  as  a  creditor  in 
the  statement  of  his  affairs.  In  February,  1869,  he  obtained  his 
order  of  discharge.  In  November,  1870,  a  call  of  £14  5».  per 
share  was  made  on  the  contributories.  The  amount  of  this  call 
on  Waddington^s  shares  was  £156  lbs.  •  Waddington,  on  being 
applied  to,  refused  to  pay,  alleging  that  his  bankruptcy  discharged 
him.  The  Begistrar  of  the  Stannaries,  in  the  character  of  liqui- 
dator of  the  company,  thereupon  took  out  a  debtor  summons 
against  him,  and  this  summons  having  been  dismissed  by  Mr. 
Kegistrar  Brougham,  the  present  appeal  was  brought. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Bagley,  for  the  Appellant,  contended 
that  the  liability  of  the  shareholder  was  utterly  incapable  of  valua- 
tion, and,  therefore,  could  not  be  proveable  in  bankruptcy,  nor 
barred  by  the  order  of  discharge. 

[They  referred  to  the  Companies  Ad,  1862,  ss.  75,  77,  Easties 
Case  (1),  and  McEwen's  Case  (2)]. 

Mr.  Boxburghy  Q.C.,  and  Mr.  Doria,  contra,  were  not  called 
upon. 

Sib  W.  M.  James,  L. J.  :— 

There  is  some  force  in  the  argument  for  the  Appellant,  but  the 
words  of  the  Act  are  too  strong  for  him. 

(1)  Law  Rep.  4  Cb.  274.  (2)  Law  Rep.  6  Ch.  582. 
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Sib  G,  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.    The  case  is  governed  by  the  prin- 
ciple of  MeEwen's  Case. 

Solicitors :  Mr.  Staepoole  ;  Messrs.  Le  Bichey  &  Son. 


L.JJ. 

1872 

Ex  parte 
Marshall. 

In  re 

"Waddingtox. 


Ex  parte  EAYNER.    In  re  JOHNSON. 

bankruptcy — Trader — Execution  for  more  than  £50 — Petition  for  Liquidation 
after  Seizure  and  before  Sale — Bankruptcy  Act,  1869,  «.  87. 

The  goods  of  a  trader  having  been  taken  in  execution  for  a  debt  exceeding 
£50,  he  on  the  following  day  presented  a  petition  for  liquidation  by  arrange- 
ment, under  which  resolutions  for  liquidation  were  come  to  and  a  trustee 
appointed.  The  execution  creditor  claimed  the  benefit  of  his  execution,  on 
the  ground  that  the  seizure  alone  was  not  an  act  of  bankruptcy,  and  that  no 
sale  had  taken  place  when  the  petition  was  presented : — 

Held  (afiSrming  the  decision  of  the  Chief  Judge),  tliat  the  trustee  was 
entitled  to  the  goods. 

JLhIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

On  the  13th  of  October,  1871,  the  Sheriff  of  Chesier  took  pos- 
session of  certain  goods  of  Thomas  Johnson,  under  a  fi.fa.  issued 
against  him  for  £819,  on  a  judgment  obtained  against  him  by 
Bayner  and  Andrewe,  in  an  action  against  him  and  John  Johnson. 

On  the  14th  of  October  T.  Johnson,  who  was  a  trader,  presented 
a  petition  for  liquidation  by  arrangement.  On  the  same  day 
Betdey  was  appointed  receiver,  and  on  the  following  day  took  pos- 
sesion of  T.  Johnson^s  house,  and  of  the  goods  in  question.  On 
the  17th  of  October  the  sheriff  was  served  with  an  order  that 
Bayner  and  Andrewe  should  on  the  23rd  shew  cause  why  they 
should  not  be  restrained  from  all  farther  proceedings,  and  in  the 
meantime  restraining  them  and  the  sheriff  from  selling.  The 
sheriff  thereupon  withdrew  from  possession.  On  the  19th  of 
October  T.  Johnson  and  his  partner,  J.  Johnson,  presented  a  petition 
for  liquidation  of  their  afiairs  by  arrangement,  and  on  the  same 
day  Bewley  was  appointed  receiver  of  the  property  of  both.  On 
the  20th  of  October  Bayner  and  Andrewe  consented  to  the  con- 


L.JJ. 

1872 

WV-M 

Mardi  7. 
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L.  JJ.      tinuance  of  the  injunction  till  after  the  first  meeting  of  creditors. 

1872        On  the  7th  of  November  meetings  were  held  both  of  tlie  joint 

Ex  parte     ^^^  Several  creditors  of  Thomas  and  John  Johnson,  and  resolu- 

Ratner.     iiQjxs  for  liquidation  by  arrangement  were  come  to.     On  the  16th 

J0HN8OX.    of  November,  Bayner  and  Andrews  not  having  received  notice 

of  any  extension  of  the  injunction,  the  sheriff  again  took  possession 

of  the  goods  under  the  same  writ  as  before.     On  the  20th  of 

November  the  Judge  of  the  Liverpool  County  Court  made  an  order 

restraining  Bayner  and  Andrewe  from  all  further  proceedings,  and 

ordering  them  and  the  sheriff  to  give  up  possession  of  the  goods. 

An  appeal  from  this  order  having  been  dismissed  by  the  (Jhief 

Judge,  the  present  appeal  was  brought. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Cohen,  for  the  Appellants : — 

By  the  Act  of  1869,  s.  6,  seizure  and  sale  of  the  debtor's  goods 
constitute  an  act  of  bankruptcy.  But  apart  from  that,  they  give  the 
execution  creditor  a  good  title.  Here  the  act  of  bankruptcy  was  not 
complete  when  the  resolutions  were  come  to,  which  were  founded 
on  an  earlier  act  of  bankruptcy — the  petition  for  liquidation. 
Now  if  a  creditor  founds  his  proceedings  on  an- earlier  act  of  bank- 
ruptcy^  he  cannot  treat  a  later  act  as  void,  because  bankruptcy 
proceedings  might  have  been  founded  on  it:  Jones  v.  Harber  (1). 

[The  Lord  Justice  Mellish  referred  to  24  &  25  Vict.  c.  134, 
s.  73,  making  the  act  of  bankruptcy  date  from  the  seizure.] 

That  is  not  re-enacted,  which  shews  a  change  of  intention.  The 
act  of  bankruptcy  dates  from  the  sale :  Higgins  v.  McAdam  (2). 

[The  Lord  Justice  Mellish  referred  to  King  v.  Leith  (3).] 
Sect  11  of  the  Act  supports  our  view. 

Mr.  Litile,  Q.C.,  and  Mr.  W.  Potter,  contra,  were  not  called 
upon. 

Sir  W.  M.  Ja3ies,  L  J. : — 

I  am  of  opinion  that  this  case  is  concluded,  as  the  Chief  Judge 
thought,  by  the  words  of  the  87th  section,  •*  Where  the  goods  of 

(1)  l4i\v  Rep.  6  Q.  B.  77.  (2)  3  Y.  &  J.  1. 

(3)  2  T.  R.  141. 
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any  trader  have  been  taken  in  execution  in  respect  of  a  judgment       L.  JJ. 
for  a  sum  exceeding  £50  and  sold,  the  sheriff,  or  in  the  case  of  a       1872 
sale  under  the  direction  of  the  County  Court,  the  high  bailiff,  or     Exparu 
other  officer  of  the  County  Court,  shall  retain  the  proceeds  of  such     R^ynkb. 
sale  in  his  hands  for  a  period  of  fourteen  days,  and,  upon  notice     Johnson. 
being  served  on  him  within  that  period  of  a  bankruptcy  petition       """" 
having  been  presented  against  such  trader,  shall  hold  the  proceeds 
of  such  sale  after  deducting  expenses  on  trust  to  pay  the  same  to 
the  trustee ;  but  if  no  notice  of  such  petition  having  been  pre- 
sented be  served  on  him  within  such  period  of  fourteen  days,  or  if 
such  notice  having  been  served,  the  trader  against  whom  the 
petition  has  been  presented  is  not  adjudged  a  bankrupt  on  such 
petition,  or  on  any  other  petition  of  which  the  sheriff,  high-bailiff, 
or  other  officer  has  notice,  he  may  deal  with  the  proceeds  of  such 
sale  in  the  same  manner  as  he  would  have  done  had  no  notice  of 
the  presentation  of  a  bankruptcy  petition  been  served  on  him.'* 

It  seems  to  me  to  have  been  the  plain  intention  of  the  Legisla- 
ture, that  the  seizure  of  a  trader  s  goods,  and  the  sale  of  them,  was 
not  to  vest  in  the  execution  creditor  any  title  to  the  proceeds ;  for  if 
the  sheriff  gets  notice  of  a  petition  within  fourteen  days  after  a  sale, 
and  the  debtor  becomes  bankrupt,  he  is  to  pay  the  money  over  to 
the  trustee.  That  is  the  legislative  declaration  of  the  title  of  the 
trustee  to  the  proceeds  of  the  goods,  even  if  they  are  sold  before 
the  adjudication,  and  a  fortiori,  as  it  seems  to  me,  it  is  a  declara- 
tion of  the  title  of  the  trustee  to  the  goods  between  the  time  of  the 
seizare  and  the  sale.  I  think  it  is  quite  inconsistent  with  the 
whole  scope  of  the  Act  of  Parliament,  and  quite  contrary  to 
common  sense,  to  hold  that  a  seizure  and  sale,  being  an  act  of 
bankruptcy,  the  person  who  has  seized  and  sold  can  recover  the 
proceeds  when  the  other  creditors  present  the  petition  before  the 
sale,  though  he  could  not  hold  them  if  the  creditors  waited  until 
the  sale  had  been  completed  to  present  their  petition.  That  would 
be  a  most  unreasonable  view  to  take  of  the  meaning  of  the  Legis- 
lature. The  Chief  Judge  has  thought  that  the  meaning  of  the 
Legislature  was  to  make  such  a  transfer  to  the  execution  creditor 
void,  and  that  being  so  the  trustee  (his  title  being  completed  by 
an  adjudication  before  sale  made),  being  then  the  real  owner  of  the 
proceeds  of  the  goods,  is  in  a  position  to  say,  Do  not  sell  the 
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L.  JJ.      goods,  but  let  me  take  them  for  the  purpose  of  making  the  most  of 
1872        them  for  the  benefit  of  the  estate. 


Ex  parts 

^™'"-     Sib  G.  Mellkh,  L  J. :— 

In  re 


JoHiraoy.         J  ^jjj  Qf  ^Yie  same  opinion. 

Solicitors:  Mr.  Thomas;  Messrs.  Neal  dt  Phtlpat. 
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TUKNER  v.  COLLINS.  uo. 

[1869    T.    31.]  12Ii 

Dee,  6,  7,  8, 
Setting  aside  Deed  of  Gift — Knowledge-^Undue  Influence — Delay — Part  12,  22. 

of  Deed,  

In  order  to  maintain  a  yoluntary  deed  of  gift  from  a  son  for  the  benefit  of 
a  father,  it  must  be  shewn  both  that  the  son  understood  the  contents  of  the 
deed  and  that  he  was  not  under  undue  parental  influence. 

A  voluntary  deed  of  gift  cannot,  after  unreasonable  delay,  be  set  aside, 
though  the  gift  was  of  a  reversion  and  remained  a  reversion. 

Part  of  a  voluntary  settlement  may  be  set  aside. 

Under  a  marriage  settlement,  the  son  of  the  marriage  was  entitled  to  the 
reversion  expectant  on  the  life  estate  of  the  father  in  two  sums  of  money 
one  of  which  had  come  from  the  father's  side,  the  other  from  the  mother^s  side. 
The  son  had  also  a  large  income  under  the  will  of  his  grandfather,  and  would 
have  a  much  larger  income  on  attaining  the  age  of  twenty-five  years.  The  ' 
son  had  lately  attained  the  age  of  twenty-one  years,  and  was  residing  with  his 
father.  The  son,  without  employing  a  separate  solicitor,  executed  a  deed 
giving  to  his  father's  second  wife  and  her  daughter  the  reversion  in  both  the 
sums  which  wore  included  in  the  marriage  settlement,  and  giving  to  the 
father  power  to  appoint  the  sum  which  came  from  the  mother's  side  to  any 
third  wife  and  her  children.  The  son  left  the  father's  house  five  years  after 
the  execution  of  the  deed,  and  employed  a  separate  solicitor  two  years  after- 
wards, when  the  subject  of  setting  aside  the  deeds  was  mentioned.  Seven 
years  afterwards  the  son  filed  a  bill  to  set  aside  so  much  of  the  deed  as 
related  to  the  sum  which  had  come  from  the  mother's  side : — 

Jleld,  on  the  facts  of  the  case,  that  though'the  son  understood  all  the  con- 
tents of  the  deed  except  the  power  to  appoint  to  a  third  wife  and  her 
children,  he  was  not  sufficiently  protected  from  parental  influence,  and  that 
if  the  bill  had  been  filed  at  an  earlier  time  the  deed  must  have  been  set  aside 
to  the  extent  prayed,  but 

:ffddf  that,  as  the  filing  of  the  bill  had  been  so  long  deferred,  the  deed 
most  be  rectified  only  by  striking  out  the  power. 

Decree  of  MaHns^  V.C,  varied. 

DY  a  settlement  dated  the  9th  of  August,  1832  (made  in  pur- 
suance of  articles  executed  on  the  marriage  of  J.  T.  B.  PhiUvpsan 
with  Georgiana  Ja/ae  Turner)^  a  sum  of  £13,333  Consols  was  placed 
in  settlement  by  the  mother  of  J.  T.  B.  PhiUijpson,  and  a  sum  of 
£6591  Reduced  by  /.  T.  B.  PhiUipaon  himself,  in  trust  for  /.  T.  B. 
PhiUipson  for  his  life  (under  certain  restrictions),  and  after  his 
death  for  the  wife  for  her  life,  and  after  the  death  of  the  survivor  for 
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L.  G.  the  children  or  remoter  issue  of  the  marriage,  as  the  hosband  and 
1871  wife  or  the  survivor  should  appoint,  and  in  default  of  appoint- 
TuBNXB  ment  for  such  of  the  children  of  the  marriage  as,  being  sons,  should 
attain  the  age  of  twenty-one  years,  or,  being  daughters,  should 
marry  or  attain  that  age.  A  sum  of  £13,333  Consols  was  also 
placed  in  settlement  by  John  Turner,  the  £a.ther  of  the  wife,  upon 
trust  for  the  wife  during  her  life,  and  after  her  death  for  /.  T.  B. 
PhiHipson  for  life,  and  after  the  death  of  the  survivor  for  the  children 
or  remoter  issue  of  the  marriage,  as  the  husband  and  wife  or  the 
survivor  should  appoint,  and  in  default  of  appointment  for  the 
children  of  the  marriage^as  declared  as  to  the  other  trust  funds. 

There  was  issue  of  the  marriage  one  child  only,  John  Turner 
PhiUipson,  who  afterwards  took  the  name  of  Turner.  Mrs.  PhiUip- 
aon,  the  wife,  died  in  the  year  1834. 

Mr.  Turner^  the  father  of  Mrs.  PhUKpson,  died  in  1851,  leaving  by 
his  will  £1200  a  year  to  /.  T.  Turner  (the  son  of  /.  T. B.Phmip- 
9on)  until  he  attained  the  age  of  twenty-five  years,  and  a  further 
income  of  £1000  a  year  if  he  married.  On  attaining  the  age  of 
twenty-five  years  he  was  to  receive  a  legacy  of  £5000,  and 
another  legacy  of  £5000  if  the  trustees  of  the  will  should  think 
fit  to  give  it;  and  he  was  then  to  receive  for  life  the  whole 
income  of  the  estate  of  the  testator,  amounting  to  £6000  or  £7000 
a  year,  with  remainder  to  his  issue  in  strict  settlement  He  had 
power  to  give  to  his  widow  £500  a  year,  and  portions  of  £10,000 
or  £5000  to  his  younger  children,  according  to  their  number  and 
according  to  whether  they  were  sons  or  daughters. 

J.  T.  Turner  attained  the  age  of  twenty-one  years  on  the 
2nd  of  May,  1854. 

The  father,  /.  T.  B.  PhiUipson,  had,  in  1849,  married  a  second 
wife,  by  whom  he  had  one  child,  a  daughter,  Constance  PhiUipson, 
and  the  whole  family  lived  in  a  house  called  Bramshaw  Hill,  near 
Lyndhurst,  which  had  been  purchased  with  part  of  the  money 
brought  into  settlement  by  the  mother  of  J.  T.  B.  PhUUpsan. 

By  an  indenture  dated  the  8th  of  June,  1854,  and  made  between 
J.  T.  B.  PhiUipson,  of  the  one  part,  and  J.  T.  Turner,  of  the  other 
part,  J.  T.  B.  PhiUipson  released  all  the  funds  comprised  in  the 
settlement  of  1832  from  his  power  of  appointing  to  remoter  issue 
(the  effect  of  which  was  to  vest  the  whole  of  the  settled  fund  in 
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J.  T.  B.  PhiHipson  for  life,  with  remainder  to  /.  T.  Turner) ;  and       L.  o. 
•J.  T.  Turner  released  to  /.  T.  B.  PhiUipson  a  sum  of  £700  which        i87i 
had  been  advanced  to  him  by  the  trustees  of  the  settlement.    In     TrmsR 
November,  1854,  £4079  Consols  was  transferred  by  the  trustees  of     ^^^ 

the  settlement  to  J.  T  B.  Phillipson  and  J.  T.  Turner.    This        

money  appeared  to  have  been  principally  applied  in  payment  of 
the  debts  of  J.  T.  Turner^  and  the  rest  in  payment  of  debts  of 
J.  T.  B.  PhiUipsan.  The  result  of  these  transactions  was  that 
there  remained  in  the  hands  of  the  trustees  of  the  settlement^ 
first,  the  Bramshaw  Hill  estate  and  the  £6519  Reduced,  which 
together  represented  the  sum  of  money  brought  into  settiiement  by 
J.  T.  B.  Phillipson  and  his  mother  (except  the  parts  which  had 
been  received  by  J.  T.  B.  PhiUipson  and  J.  T.  Turner) ;  and 
secondly,  the  sum  of  £13,333  Consols  brought  in  by  Mr.  Turner. 

Early  in  1853  one  of  the  trustees  of  thd  settlement  represented 
to  J.  T.  Turner  that  his  father  felt  aggrieved  by  the  settlement 
made  on  his  marriage,  inasmuch  as  his  second  wife  and  child  would 
be  unprovided  for.  The  solicitor  of  the  father  was  then  consulted, 
and  cT.  T.  Turner  expressed  his  intention  of  making  a  settlement 
on  his  step-mother  and  half-sister.  Soon  after  he  came  of  age 
the  solicitors  of  the  father  were  again  consulted ;  several  inter- 
views and  some  correspondence  took  place,  and  finally  the  deed  of 
the  15th  of  March,  1855,  in  question  in  this  suit  was  executed. 
The  son  had  no  separate  solicitor;  but  a  barrister,  who  was  a 
friend  of  all  parties,  acting  on  behalf  of  the  son,  approved  of  a 
draft  settlement  with  some  reservations.  The  barrister  was, 
however,  as  the  Lord  Chancellor  considered,  not  informed  of  all 
the  facts.  He  was  also  displeased  at  a  letter  which  had  been 
written  by  the  son  in  answer  to  suggestions  as  to  the  son's 
marriage  settlement,  and  had  nothing  further  to  do  with  the 
business.  The  other  circumstances  under  which  the  deed  in 
question  was  executed  appear  sufficiently  for  the  purposes  of  this 
report  in  the  judgment  of  the  Lord  Chancellor. 

The  deed  of  the  15th  of  March,   1855,   was  made  between 
J.   T.   B.  Phillipson,  of  the  first  part,   J.    T.  Turner,     of  the 
second  part,  and  C.  O,  B.  Collins,  W.  A,  Lelhbridgey  and  W.  E. 
HiUiardy  of  the  third  part.    By  it,  after  reciting,  amongst^   other 
things,  that  /.  T.  Turner  was  desirous  and  had  agreed  to   rel^sfie 
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L.  o.       and  give  up  to  J.  T.  B,  PhiUipson  all  the  reversionary  interest  of 

1871        J.  T.  Twmer  in  the  Bramshaw  EiU  estate,  in  £6000  Reduced,  part 

r|;^^^^      of  the  £6519  Beduced,  and  in  the  £13,333  Consols,  upon  condi- 

CoLLiHB.  ^^^  *^*  '^'  ^*  •^'  ^^^yp^^^  should  settle  the  same  as  therein 
—  mentioned,  it  was  witnessed  that  in  order  to  effectuate  his  desire, 
and  in  consequence  of  the  settlement  thereinafter  made  by 
J.  T.  B.  PhiUipson,  and  for  divers  other  good  causes,  him,  the 
said  J.  T.  Turner  thereunto  moving,  he,  the  said  J.  T.  Turner, 
assigned  to  /•  T  B.  PhUlipson  the  reversionary  interest  of  /.  T. 
Turner  in  the  premises.  And  it  was  witnessed  that  J.  T.  B.  Phil' 
Upson  did  declare  that  the  trustees,  CoOins^  LeOibridffe,  and  EiU 
Hard,  should  hold  the  premises  upon  trusts  for  investment  as 
therein  mentioned,  and  should  pay  the  annual  income  to  J.  T.  B. 
PhUlipson  during  his  life,  and  after  his  death  to  his  wife,  Caroline 
PhUlipson  ;  and  after  the  death  of  both  to  their  daughter,  Cbn- 
sianee  PhUlipson,  for  her  life ;  and  after  her  death  should  hold 
the  principal  in  trust  for  J*.  T.  Turner,  his  executors,  adminis- 
trators, and  assigns.  The  deed  contained  a  further  provision  that 
if  Caroline  PhUlipson  should  die,  and  J.  T.  B.  PhUlipson  should 
marry  again,  then  it  should  be  lawful  for  him  to  revoke  the 
trusts  of  the  £13,833  Consols,  and  to  appoint  as  he  should  think 
fit  for  the  benefit  of  his  then  intended  wife,  or  the  children  of  his 
then  intended  marriage.  And  the  deed  contained  a  power  to 
J.  T  B.  PhUlipson  and  J.  T,  Twmer,  by  any  joint  deed,  to  revoke 
the  trusts,  and  declare  new  trusts  of  the  premises. 

By  other  deeds  executed  on  the  same  day,  the  Bramshaw  HiU 
estate  was  conveyed  to  the  new  trustees,  with  certain  provisions  as 
to  the  repairs ;  and  it  was  provided  that  £519,  part  of  the  £6519, 
should  be  retained  to  pay  succession  duty  and  expenses.  The 
deed  of  1854  was  not  referred  to  in  any  of  these  deeds. 

J.  T.  Turner  was  engaged  to  be  married  at  the  time  when  the 
deeds  were  prepared;  and  shortly  after  the  execution  of  the 
deeds  he  was  married,  but  he  continued  to  live  at  Brameihaw  with 
his  £aihei  until  1860,  when,  in  consequence  of  family  differences, 
the  joint  residence  came  to  an  end.  He  had  at  times  stated  his 
intention  to  put  an  end  to  the  deeds  of  1855. 

In  1862  /.  T.  Turner  employed  Messrs.  Leman  as  his  solicitors. 
Some  discussion  seems  to  have  taken  place  as  to  the  deeds  of 
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L855y  and  Messrs.  Lema%  as  his  solicitors,  applied  in  April,  1862,       L.  c. 
;o  Messrs.  HiUiard,  Dale,  &  Stretton  on  the  subject.     Messrs.        i87i 
EiHiard,  Dale,  <&  Stretton^  who  appeared  to  be  acting  for  /.  T.  jB.      turkib 
PhiUipsony  thereupon  wrote  to  Messrs.  Leman  &  Co.  on  the  30th  of     ^^^ 

April,  1862: — "ii^  Turner, — ^Dear  Sirs, — We   have    considered       

irour  application  for  the  production  of  any  evidence  we  may  have 
relative  to  the  settlement  of  1855,  and  we  beg  to  inform  you  that 
we  think  it  inconsistent  with  our  duty  towards  those  for  whom  we 
act  to  give  any  further  information  upon  the  subject,  Mr.  Turner^ 
avowed  object  in  seeking  for  information  being  the  institution  of 
proceedings  to  disturb  or  set  aside  the  deed." 

In  November,  1868,  Messrs.  Leman  dt  Co.  wrote  to  Messrs.  Dale 
dt  Stretton,  complaining  of  the  state  of  repair  of  Bramshaw  House. 
rhey  wrote  again  in  January,  1869,  to  the  same  effect,  and 
threatened  proceedings.  On  the  10th  of  March,  1869,  J.  T. 
Turner  filed  the  original  bill  in  this  suit  against  the  trustees  of 
the  deed  of  1855,  and  J,  T.  B.  PhiUipson,  his  wife,  and  daughter. 

The  bill,  as  afterwards  amended,  stated  as  above-mentioned, 
and  stated  that  the  Plaintiff,  when  he  executed  the  deeds  of 
1855,  was  subject  to  the  influence  of  his  father  and  step-mother, 
and  was  wholly  inexperienced  in  matters  of  business ;  that  he  had 
no  separate  legal  adviser,  and  that  the  terms  of  the  deed  were  such 
as  no  legal  adviser  would  have  allowed  him  to  execute  ;  that  he, 
in  1862,  for  the  first  time  discovered  that  the  settlement  of  1855 
w^as  contrary  to  his  intention ;  but  he  had  abstained  from  taking 
any  proceedings  to  have  the  deed  rectified,  because  during  the  life 
Df  J.  T.  B.  PhiUipzon  it  was  possible  that  the  course  of  events  might 
have  made  such  proceedings  unnecessary,  but  that  as  it  was  neces- 
sary to  obtain  the  directions  of  the  Court  as  to  the  repair  of  Bram- 
shaw House  y  he  was  advised  to  assert  his  right    And  the  bill 
prayed  that  (the  Plaintiff  being  willing  to  be  bound  by  the  deed 
of  1855  to  the  extent  of  his  intentions)  the  deed  might  bo  recti- 
fied by  limiting  the  trusts  thereof  to  the  Bramshaw  HiU  estate, 
and  the  £6000  Reduced,  and  by  expunging  the  powers  of  xevoca- 
tion  and  new  appointment  given  to  J.  T.  B.  PhiUipson  in  tlie  event 
of  his  second  marriage ;  and  that  the  trustees  might  be  ordered 
to  repair  Bramshaw  House  and  to  account  for  certain  parts  oi  t\ie 
funds  alleged  to  have  been  improperly  invested. 
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The  Defendants,  J.  T.  B.  PhiUipson  and  his  wife  and  daughter, 
by  their  answer  [stated  that  J.  T.  Turner  intended  to  make  the 
settlement  of  1855,  and  perfectly  understood  what  it  was.  They 
also  alleged  that  the  Plaintiff  had,  by  laches  and  by  allowing 
them  to  rely  upon  the  settlement,  lost  his  right  to  have  the  same 
rectified.  After  the  bill  was  filed  J.  T.  B.  PhiUipson  offered  to- 
give  up  his  power  of  appointment  in  the  event  of  his  marrying 
a  third  wife. 

Evidence  was  produced  on  both  sides,  the  effect  of  which  is^ 
stated  by  his  Lordship  in  his  judgment. 

The  yice-Chancellor  Mdlins  was  of  opinion  that  the  deed  was  the 
deliberate  act  of  the  Plaintiff,  who  was  not  under  undue  influence, 
and  also  that  the  delay  was  fatal.  His  Honour  dismissed  the  bill 
against  all  the  Defendants  with  costs  as  between  solicitor  andi 
client,  so  far  as  the  bill  sought  to  have  the  deed  of  1855  rectified  ; 
but  gave  directions  as  to  the  repairs  of  Bramzhaw  Eouse^  and  di- 
rected an  inquiry  as  to  the  funds  alleged  to  have  been  improperly 
invested.  (1). 


(1)  1871.  July  8.  8n  R.  Malins, 
y.C,  after  statiDg  the  fiftcts  of  the 
case,  said  that  this  bill  had  been  filed 
in  1869  to  undo  what  the  Plaintiff, 
after  full  consideration,  had  done  in 
1856.  Such  deeds  ought  not  to  be 
avoided  on  slight  grounds :  Jenner  r, 
Jenner  (2  Giff.  232).  The  principles 
on  which  the  Court  interfered  to  set 
aside  family  arrangements  of  this  kind 
were  well  settled  and  were  well  ex* 
plained  by  Lord  Cnmworth  in  deliver- 
ing judgment  on  Savery  v.  King  (5  H. 
L.  0.  627,  655).  .The  rule  was  also  well 
laid  down  in  Eoghton  t.  Hoghton 
(15  Beav.  278).  The  firat  question  to 
be  decided  was  whether  this  deed  was 
the  deliberate  act  of  the  Plaintiff  or 
was  brought  about  by  the  improper  in- 
fluence of  which  the  Plaintiff  com- 
plained. A  deed  which  was  a  pure 
voluntary  well-understood  act  must 
stand,  as  was  stated  in  Euguenin  v. 
Biueiey  (14  Ves.  296)  and  WiHght  v. 
Vanderplank  (8  D.  M.  *  G.  13).    And 


a  complete  oonsideration  of  all  the  cir- 
camstances  and  of  the  evidence  led 
his  Honour  irresistibly  to  the  conclu- 
sion that  the  execution  of  the  deed 
was  the  voluntary,  deliberate,  and  well- 
understood  act  of  the  Plaintiff,  and 
shewed  that  he  had  ample,  competent,, 
and  independent  professional  advice 
from  the  commencement  down  to  the 
dose  of  the  transacticm.  His  Honour 
then  stated  and  commented  on  the 
facta,  coming  to  the  conclusion  that 
the  deed,  having  been  executed  after 
upwards  of  nine  months'  deliberation, 
and  with  the  most  perfect  protection 
thrown  around  the  Plaintiff,  the  case 
attempted  to  be  made  of  want  of  know- 
ledge and  of  want  of  independent 
advice  entirely  failed.  His  Honour 
was  of  opini<m  that  the  case  of  undue 
parental  influence  also  failed,  and  that 
there  was  evidence  that  the  young  man 
was  of  great  determination  of  character 
and  not  under  the  control  of  his  father. 
His  Honour  then  stated  the  evidence  as- 
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The  Plaintiff  appealed. 

Mr.  CdUy  Q.C.,  and  Mr.  Haynes,  for  the  Plaintiff: — 

The  Plaintiff,  who  was  only  recently  of  age,  executed  the  deed 

nnder  undue  parental  influence.     The  principles  of  the  Court  on  this 

subject  are  laid  down  in  Ex  parte  James  (1) ;  Ektch  v.  Hoick  (2) ; 

Eoffhion  v.  Hoghton  (3) ;   Wright  v.  Vanderplanh  (4) ;  Savery  v. 

King  (5) ;  BaJcer  v.  Bradley  (6). 


1871 

TCBHXB 

V. 
OOLLIHB^ 


Bhewiog  this  to  be  the  case.  His 
Honour  thought  that,  considering  the 
position  of  the  Phuntiff,  the  settlement 
was  not  unreasonable  in  amount,  and 
entered  into  calculations  to  shew  that 
this  was  the  case.  The  son  could  not 
have  left  his  step-mother  and  half- 
sister  entirely  destitute. 

The  deed  of  1854  must  also  be  taken 
as  part  of  the  same  transaction,  and  as 
by  it  the  &ther  gave  up  his  power  of 
appointment  in  favour  of  the  children 
of  the  son,  the  deeds  of  1855  were  not 
entirely  voluntary.  Savery  v.  King 
(5  H.  L.  C.  62*0  was  clearly  distin- 
guishable, as  there  the  son  was  never 
emancipated.  In  Archer  v.  Hudson 
(7  Beav.  551)  a  niece  gave  her  fortune, 
which  was  unreasonable.  In  Eoghtcn 
V.  EoghUm  (15  Beav.  278)  there  was  a 
total  absence  of  protection.  Cooke  v. 
LamoUe  (15  Beav.  234)  was  a  case  of 
impositioD.  In  Baker  v.  Bradley 
(7  D.  M.  &  G.  597)  the  settlor  was  mis- 
taken. In  Hartopp  v.  Eartopp  (21 
Beav.  259)  and  Dirrudale  v.  JHmadale 
(3  Drew.  556)  the  deeds  were  not  set 
aside.  In  Jenner  v.  Jenner  (2  D.  F.  & 
J.  359)  and  Wright  v.  Vanderplanh 
(2  K.  &  J.  1 ;  8  D.  M.  &  G.  133)  the 
delay  of  the  Plaintiff  was  considered 
fataL 

Upon  the  whole  case,  therefinv,  His 
Honour  was  satisfied  that  the  deeds  of 
1855  simply  carried  into  effect  the 
deliberate,  well-considered  intentions  of 
the  Plaintiff;  that  he  had  ample  inde- 
pendent advice  which  put  him  in  pos- 


session of  a  distinct  knowledge  of  what 
he  was  about  to  do ;  and  that  the  ar- 
rangement, having  regard  to  the  situa- 
tion of  the  family  and  the  relative 
circumstances  of  the  father  and  son  at 
the  time,  was  reasonable  and  proper, 
with  the  exoeptioQ,  perhaps,  of  the 
possible  provision  for  the  third  wife  and 
family  of  the  father — a.  provision  which, 
however,  did  not  cany  the  bounty  of 
the  Plaintiff  to  his  father  and  his 
family  beyond  just  limits. 

His  Honour  would,  therefore,  have 
been  of  opinion  that  the  Plaintiff's  case 
had  failed  even  if  the  transaction  had 
been  recent;  but  in  addition  to  the 
other  objections,  the  lapse  of  fourteen 
years  and  the  delay  of  seven  years 
after  the  Plaintiff  had  certainly  fall 
knowledge  of  his  rights  were  fatal.  It 
was  much  to  be  regretted  that  the 
Plaintiff  was  ever  allowed  to  file  the 
bill,  saising  one  of  the  most  unjustifi- 
able contcBts  that  ever  was  railed  in  a 
Court  of  justice ;  and  His  Honour  was 
satisfied  that  the  bill  must,  so  far  as  it 
sought  to  impeach  the  transaetions  of 
1855,  be  dismissed  with  costs.  His 
Honour  subsequently  gave  the  costs  as 
between  solicitor  and  client. 

(1)  8  Ves.  337. 

(2)  9  Ves.  292. 

(3)  15  Beav.  278. 

(4)  2  K.  &  J.  1 ;  1  Jur.  C^.  »•)  ^^^ ; 
8  D.  M.  &  G.  133. 

(5)  5  H.  L.  C.  627. 

(6)  7  D.  M.&  G.597;  1  aur-C^.S.) 
489. 
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L-iC.  Moreover,  the  settlement  is/on  the  face  of  it,  unreasonable ;  for  in 

1871       the  event  of  the  Plaintiff's  death,  his  wife  will  have  actually  a 

TuBHBB      smaller  income  than  his  step-mother,  and  his  younger  children 

•  Co  ^'         will  have  less  than  his  half-sister.    There  can  be  no  justification 

for  taking  his  mother's  property,  and  giving  it  to  his  father's 

second  wife  and  her  daughter.  The  Defendant  has  offered  to 
release  his  power  of  appointment,  but  that  will  not  make  this  settle- 
ment good:  Broun  v.  Kennedy  (1). 

We  further  contend  that  the  Plaintiff  did  not  understand  the 
transaction  and  had  no  independent  advice.  Even  if  he  had,  that 
would  not  do  away  vrith  the  effect  of  undue  influence. 

The  Vice-chancellor  relied  on  the  lapse  of  time,  but  that 
is  no  defence  when  there  has  been  no  change  of  circumstances  in 
the  interval.  Hateh  v.  Hatch  (2) ;  Savery  v.  King  (3)  ;  CouUb  v. 
Aeworih  (4) ;  WoUaslon  v.  Tribe  (5).  The  property  was  all  rever- 
sionary and  so  remains ;  nothing  has  been  done  under  the  deed, 
and  there  was  no  reason  to  proceed  to  set  it  aside  until  it  came 
into  operation. 

Sir  BoundeU  Palmer,  Q.C.,  Mr.  Fry,  Q.C.,  and  Mr.  Chitty,  for 
Mr.  PhfUipson  and  his  wife  and  step-daughter : — 

It  is  clear  that  the  Plaintiff,  though  he  may  now  have  altered 
his  mind|  knew  perfectly  well  what  the  settlement  was,  and  when 
he  now  speaks  as  to  his  want  of  knowledge,  he  is  stating  what  has 
been  suggested  by  his  advisers.  He  had  a  large  income,  and  it 
was  perfectly  reasonable  that  he  should  be  willing  to  provide  for 
his  step-mother  and  his  half-sister,  who  would  otherwise,  after 
living  comfortably,  be  left  in  a  miserable  position  on  the  death  of 
the  father.  If  he  had  been  a  ward  about  to  be  married,  the  Court 
would  have  approved  of  such  a  settlement.  He  admits  that  as  to  part 
the  settlement  is  good ;  but  if  it  was  obtained  by  undue  influence, 
it  is  bad  altogether.  Moreover,  the  deed  of  1854,  by  which  the 
father  released  his  power  to  appoint  to  the  children  of  the  son, 
who  was  going  to  be  married,  forms  a  valuable  consideration  for  this 

(1)  33  Bcav.  133.  (3)  6  H.  L.  C.  627. 

(2;  9  Ves.  292.  (4)  Law  Rep.  8  Eq.  558. 

:  (5)  Law  Eep.  9  Eq.  44. 
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deed.  But  the  lapse  of  time  is  fatal :  Wri^/ht  v.  Tanderplank  (1). 
Tlie  father,  relying  on  this  deed — Jarrait  v.  Aldam  (2) — has  gone 
on  spending  his  income,  and  not  saving,  or  insuring  his  life.  Now  it 
is  too  late  to  save,  and  at  his  age  insurance  would  be  ruinous. 
Moreover,  the  Plaintiff  has  lately  acted  on  these  deeds  by  calling 
on  the  trustees  to  repair  Bramshaw  House. 

Mr.  Glasse,  Q.C.,  and  Mr.  Dale,  for  the  trustees  of  the  deed,  sup- 
ported it : — 

If  this  deed  is  to  be  set  aside  because  this  young  man  had  not 
a  separate  solicitor,  then,  in  every  case  of  a  family  settlement,  every 
party  who  is  to  be  bound  must  employ  a  separate  solicitor.  It 
would  be  diflBcult  to  imagine  anything  more  vexatious  or  need- 
lessly expensive.  No  one  likes  the  introduction  of  a  stranger 
in  such  matters. 

Mr.  Cde,  in  reply : — 

No  one  ever  gave  the  son  proper  advice  until  1862,  and  his 
solicitors  immediately  applied  for  copies  of  the  deeds,  which  were 
refused.  But  there  was  no  occasion  for  him  to  interfere  until  the 
death  of  his  father.  He  always  gave  notice  of  his  intention  to 
dispute  the  settlement  at  the  proper  time,  and  why  should  he  do 
more  ?  Circumstances  might  happen  which  would  render  the  deed 
of  no  consequence  at  the  death  of  the  father. 


L.O. 

1871 
TnuNEB 

V, 

Collins. 


Dec.  22.    LoBD  Hathebley,  L.C. : — 

This  is  an  appeal  from  a  decision  of  the  Vice-Chancellor  Molina, 
in  a  suit  by  a  son  to  set  aside  certain  portions  of  a  deed  which  he 
describes  as  having  been  obtained  from  him,  soon  after  he  came  of 
age>  by  undue  influence  on  the  part  of  his  father. 

The  Vice-Chancellor  seems  to  have  felt  no  diflSculty,  either  wiih 
regard  to  the  character  of  the  transaction,  or  with  regard  to  the 
question  of  the  delay  on  the  part  of  the  son  in  seeking  his  remedy. 
With  regard  to  the  character  of  the  transaction  in  its  inception, 
the  Vice-Chancellor  has  dealt  with  the  case  in  a  manner    'which 

(1)  2  K.  &  J.  1 ;  1  Jur.  (N.S.)  932 ;  8  D.  M  &  G.  133. 
(2)  Law  Rep.  9  Eq.  463. 
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L.O.       has  occasioned  me  considerable  anxiety  and  labour  in  a  thorough 
1871        examination  of  the  facts,  in  order  to  see  how  far  it  was  possible 
'rvmti     to  P^^  ^V  to  the  views  that  the  Yioe-Chancellor  appears  to  haye 
taken  of  the  original  character  of  the  transaction* 

I  think  that  nothing  can  be  more  important  to  maintain  than 
the  jurisdiction,  long  asserted  and  upheld  bj  the  Court,  in  watch- 
ing oyer  and  protecting  those  who  are  placed  in  a  situation  to 
require  protection  as  against  acts  of  those  who  have  influence  oyer 
them,  by  which  acts  the  person  haying  such  influence  obtains  any 
benefit  to  himself.  In  such  cases  the  Court  has  always  regarded 
the  transaction  with  jealousy,  and,  as  was  laid  down  by  the  Master 
of  the  Bolls  in  EogTdon  y.  Eoffhton  (1),  two  things  are  required 
to  be  proyed  by  a  parent  setting  up  a  deed  in  such  a  case :  First,, 
that  the  deed  was  the  real  and  actual  deed  of  the  child,  and  was 
intended  by  the  child  to  haye  the  operation  which  it  has ;  and 
secondly,  that  that  intention  was  fairly  produced. 

As  regards  this  transaction,  I  cannot  explain  the  yiew  I  take  of 
it  without  a  brief  sketch  of  the  exact  position  of  the  parties. 

[His  Lordship  then  stated  the  facts  as  to  the  execution  of  the 
settlement,  and  said  that  he  could  not  consider  it  a  reasonable  pro- 
vision for  the  son  to  make  under  the  circumstances,  especially  as 
the  son  was  at  the  time  considerably  in  debt  His  Lordship  then 
observed,  upon  other  facts  in  the  case,  that  the  son  had  no  sepa- 
rate solicitor,  that  during  the  whole  of  the  negotiations  the  father 
was  pressing  the  matter  on,  and  that  there  was  no  trace  of  the  son 
having  originated  one  single  proposition,  though  he  understood 
what  was  going  on.] 

The  Yice*Chancellor  seems  to  have  been  influenced  by  some 
considerations  which,  as  I  must  say,  with  great  deference  to  his 
judgment^  appear  to  me  to  have  no  bearing  whatever  on  the  case* 
The  yice-Chancellor  seems  to  have  been  struck  with  the  expres- 
sions about  re-settlement  and  family  arrangements,  and  with  the 
cases  on  that  subject :  he  laid  great  stress  on  them,  and  spoke  of 
this  as  being  a  very  proper  arrangement.  I  do  not  think  those 
cases  have  anything  whatever  to  do  with  the  matter.  This  case 
does  not  in  the  slightest  degree  partake  of  the  character  of  a  re- 
settlement of  family  estates  or  family  property.  The  son  is  giving 
(1)  15  Beav.  278^  302. 
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back  to  the  father  what  had  come  from  the  father,  but  he  also  gives       L.  €. 
his  mother's  property ;  and  as  the  deed  now  stands,  if  there  should       1871 
be  a  third  marriage,  the  son  may  take  no  interest  whatever  in  that     Tubneb 
property.    It  is  not  a  re-settlement,  but  an  absolute  sweeping  of  it     coj^W 

away  from  the  son,  and  handing  it  over  to  the  step-mother  and  half-        

sister.  The  cases  of  re-settlement  when  a  son  comes  of  age  are  not 
at  all  analogous,  as  the  father  in  these  cases  usually  allows  the  son 
an  immediate  income.  But  this  is  not  a  case  of  re-settlement,  and 
the  question  is,  under  what  circumstances  it  was  made.  The  ob- 
servations of  the  Master  of  the  Bolls  in  Boghton  v.  Hoghion  (1)  on 
this  subject  are  very  just.  Parental  influence  may  be  rightly  exer- 
cised for  the  benefit  of  the  child,  and  is  continually  so  exercised ; 
and  in  all  cases  of  family  arrangements,  and  of  re-settlements  for 
the  benefit  of  the  child  as  an  integral  member  of  the  family,  the 
Court  considers  that  the  father's  influence  should  be  exercised,  and 
makes  no  further  requirement.  But  if  the  father  hunself  takes  a 
benefit^  then  arises  the  jealousy  of  the  Court,  and  we  have  to  con- 
sider how  the  child's  intention  was  produced.  And  even  if  we  find 
the  intention  which  the  instrument  describes,  still  the  question 
arisen  how  has  that  intention  been  produced  ?  Influence  is  a  thing 
which  is  assumed  as  between  father  and  child — ^not  that  the  in- 
fluence is  assumed  to  be  unduly  exercised,  but  the  influence  is 
assumed,  and  it  is  then  thrown  upon  the  father,  if  he  takes  any 
benefit,  to  prove  what  is  called  the  righteousness  of  the  transaction, 
and  the  Court  has  to  see  that  every  proper  protection  was  thrown 
around  the  child,  and  that  the  child  has  deliberately  and  advisedly, 
and  under  protection,  done  that  by  which  his  father  has  obtained 
a  benefit. 

[His  Lordship  then  commented  on  the  evidence,  as  shewing  that 
the  son  had  not,  under  the  circumstances,  sufiScient  protection.] 

In  this  state  of  things  I  should  have  felt  very  great  difiSculty  in 
saying  that  this  deed  could  be  maintained  as  against  the  son  if, 
soon  after  his  marriage,  he  had  come  to  complain  of  it,  and  to  say 
that  it  ought  to  be  set  aside. 

The  Vice-Chancellor,   however,  was  evidently   influenced  by 
another  consideration,  which  I  think  had  an  undue  weight  upon 
his  mind.    Some  evidence  is  given  to  shew  that  the  young  gentle- 
(1)  16  Beav.  278,  302. 
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L.  0.       man  was  not  likely  from  his  self-will  to  be  subject  to  undae 

1871        influence. 
ToBNiB  [^^   Lordship   then  mentioned  instances  shewing  that  the 

••  ^       Plahitiff  had  acted  obstinately,  though  foolishly.] 

I  should  say  that  a  young  man  like  that  was  a  person  most 

requiring  protection.  No  doubt  there  are  plenty  of  people  in  this 
world  whom  it  is  difficult  to  drive,  but  whom  anybody  can  lead. 
It  is  well  known  that  people  who  are  generally  most  difficult  to 
drive,  are  usually  about  the  most  easily  to  be  led  by  others  who 
understand  them.  When  we  talk  of  parental  influence  we  do  not 
think  of  terror  in  connection  with  it — that  is  not  the  primary 
idea — ^it  is  not  terror  and  coercion,  but  kindness  and  affection, 
which  may  bias  the  child's  mind,  and  induce  the  child  to  do  that 
which  may  be  highly  imprudent,  and  which,  if  the  child  were  pro- 
perly protected,  he  would  never  do.  It  does  appear  to  me  that  if 
ever  there  was  a  person  requiring  extreme  protection,  it  would  be 
a  person  who  could  do  such  absolutely  absurd  acts  as  this  young 
man  would  do  if  led  into  them  by  obstinacy,  or  by  any  other 
passion ;  therefore  I  wholly  pass  by  that  argument. 

[His  Lordship  then  said  that  from  the  evidence  he  was  satisfied 
that  the  Plaintiff  knew  at  the  time  that  all  the  property  was  com- 
prised in  the  deed,  and  knew  what  the  nature  of  the  deed  was,  but 
his  Lordship  was  not  satisfied  that  the  Plaintiff  had  had  explained 
to  him  the  provision  which  was  ultimately  inserted,  giving  the 
father  power  to  appoint  in  the  event  of  his  marrying  a  third  wife. 
His  Lordship  could  not  agree  with  the  Vice-Chancellor,  either 
that  this  was  a  proper  deed  or  that  the  young  man  was  under  no 
influence ;  and  his  Lordship  held  that  if  the  bill  had  been  filed  in 
due  time,  the  Plaintiff  must  have  had  the  relief  he  asked  for.] 

I  now  come  to  that  part  of  the  case  which  has  given  me  the 
greatest  trouble  and  anxiety.  The  deed  was  executed  in  1855, 
just  before  the  marriage  of  the  son,  and  he  and  his  wife  continued 
to  reside  with  his  father  until  1860.  During  this  time  there  were 
occasional  disputes,  and  he  had  said  when  angry  that  he  would  put 
an  end  to  the  deed.  He  had  at  this  time  ample  means,  and  could 
have  procured  advice.  Then,  in  1860,  he  left  his  father's  house, 
and  in  1862  he  actually  had  independent  solicitors,  and  from  Mr. 
EiUiarSs  letter  of  the  30th  of  April,  1862,  it  is  clear  that  there 
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must  have  been  a  statement  that  the  son  thought  of  disputing  the  L.C. 
deed.  But  from  1862  to  1869  he  took  no  step  whatever  to  assert  i87i 
Ws  rights.  t15^ 

Now,  let  us  consider  what  is  the  right  course  to  be  taken  in  a 
matter  of  this  kind  as  between  father  and  child  ?     Wright  v. 
VanderplanJc  (1)  goes  a  long  way  to  shew  that,  if  the  intention  to 
set  aside  such  a  deed  exists,  it  should  at  once  be  put  into  exe- 
cution.   As  the  Court  in  that  case  very  justly  lays  down,  if  it  is 
shewn  that  the  influence  has  once  ceased,  the  Court  expects  to  find 
steps  immediately  taken  in  order  that  the  persons  affected  may 
know  what  line  of  conduct  they  are  to  adopt  with  regard  to  the 
transaction  which  is,  or  may  be,  subject  to  be  impugned.    This 
was  a  deed  which  could  be  confirmed,  assuming,  as  I  now  do,  that 
the  son  knew  all  the  facts,  and  that  he  had  the  intention  to  make 
the  deed,  however  that  intention  might  have  been  produced.    But 
the  father  was  left  very  much  in  the  position  of  the  father  in 
Wright  V.    Vanderplanh,  though,  no  doubt,  in  that  case   there 
was  the  additional  circumstance  that  the  child  never  impeached 
the  deed — ^it  was  only  the  husband.   I  quite  admit  that  that  makes 
a  very  broad  distinction,  and  I  am  not  citing  Wright  v.  Van- 
derplank  as  carrying  me  to  the  full  extent  of  what  I  am  now 
stating,  but  that  case  illustrates  the  reason  of  the  rule.    The  son 
is  allowing  the  father  and  step-mother  and  half-sister  to  go  on  in 
a  course  of  living  which  assumes  that  they  have  at  their  disposal 
an  income  of  £1000  or  £1100  a  year.    But  if  the  son  intends  to 
say  that  the  father  and  the  step-mother  are  to  wait  and  to  be 
kept  in  uncertainty  as  to  the  income  of  the  step-mother  and  her 
daughter,  when  the  son  has  it  in  his  power  to  determine  what  it 
shall  be,  and  has  at  his  disposal  every  means  of  advice  which  he 
can  possibly  require,  it  is  not  reasonable  for  the  Court  to  allow  the 
child  to  hang,  as  it  were,  a  sword  over  the  parent's  head,  and  to 
keep  him  in  suspense  for  an  indefinite  length  of  time.     I  appre- 
hend that  the  Court  does  require  a  person  to  be  prompt  in  assert- 
ing his  rights  in  a  case  of  this  description,  and  that  the  father 
should  not  be  allowed  to  go  on  until  he  is  upwards  of  seventy 
years  of  age,  thinking  that  there  is  ascertain  provision  for  his  wife, 
and  then  to  find  out  that  he  has  been  mistaken,  and  that  there  is 
(1)  8  D.  M.  &  G.  133. 
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1871  a  very  much  smaller  provision  for  his  wife  and  his  daughter. 
TuBNSB  ^hat  is  not  a  right  or  reasonable  coarse^  and  it  is  one  which  this 
C0UJN8      Court  has  never  sanctioned. 

No  doubt  the  son  did,  even  whilst  living  with  the  father,  express 

his  dissatisfaction  with  the  deed ;  but  there  was  nothing  to  lead 
the  father  to  suppose  that  the  son  intended  seriously  to  dispute 
it  Then,  in  1860,  the  son  left  the  father's  house,  and  obtained 
independent  advice.  Moreover,  it  is  clear  that  in  1862  the  ques- 
tion of  setting  aside  the  deed  was  discussed  by  his  solicitors,  but 
no  further  steps  were  taken,  and  the  bill  in  this  suit  was  not  filed 
until  1869.  On  this  part  of  the  case  I  agree  with  the  Vice-Chan- 
cellor  to  a  certain  extent. 

The  case  of  Match  v.  Haich  (1)  was  totally  different,  as  a  gross 
fraud  had  there  been  committed,  and  the  person  committing  it 
could  not  expect  to  be  spared  at  any  time. 

There  is  one  point  remaining,  which  is  as  to  the  power  giveu  to 
the  father  in  the  event  of  a  third  marriage.  This,  as  it  appears  to 
me,  was  never  explained  or  known  to  the  son  when  he  executed 
the  deed,  and  therefore  the  question  of  delay  does  not  affect  this 
part  of  the  case.  [His  Lordship  stated  the  circumstances.]  It 
has  always  been  said,  and  truly,  that  there  is  great  difficulty  in 
reforming  a  voluntary  deed,  because,  if  any  part  of  it  is  shewn  to 
be  contrary  to  the  intention  of  the  parties,  you  can  only  deal  with 
it  by  setting  the  whole  aside,  as  in  HogMon  v.  Hoghion  (2).  But 
here  the  son  agrees  that  part  of  the  deed  ought  to  stand,  and  I 
have,  therefore,  power  as  against  him ;  and  I  have  certainly  power 
against  the  father,  who  is  a  Defendant,  and  I  shall  direct  the  set- 
tlement to  be  rectified  by  striking  out  of  it  the  power  in  question. . 

I  think,  also,  that  the  father  ought  not  to  have  costs,  and  I  am 
surprised  that  he  should  have  asked  for  them,  seeing  the  way  in 
which  he  had  been  dealt  with  by  the  son.  The  trustees  will  have 
their  costs  from  the  Plaintiff,  but  only  as  between  party  and  party. 

In  these  respects  the  decree  will  be  varied.  No  costs  of  the 
appeal. 

Solicitors  for  the  Plaintiff:  Messrs.  Lenuvn  dt  Co. 

Solicitors  for  the  Defendants :  Messrs.  Neumiaftf  Dale,  dt  Siretton. 

(1)  9  Vea.  292.  (2)  15  Beav.  278. 
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L.  0.        W.  L.  Loveday  and  the  Bttroness  de  Si.  Sauveur,  or  any  other 

1871        person,  to  sell  the  same,  with  power  to  postpone  the  sale  thereof 

^^p      as  he,  the  Plaintiff,  should  think  fit.    The  indenture  contained 

••  a  power  for  the  Plaintiff  to  exchange  all  or  any  part  of   the 

hereditaments,  and  also  to  allot  by  way  of  complete  or  partial 

partition  any  parts  of  the  hereditaments  therein  comprised,  or  of 
the  hereditaments  to  be  taken  in  exchange  as  aforesaid,  as  and  for 
the  share  and  part  of  the  share  in  severalty  of  W.  L.  Loveday  and 
the  Baroness  de  St  Sauveur.  The  indenture  then  contained  a 
declaration  that  the  Plaintiff  should  stand  possessed  of  the  moneys 
to  arise  by  any  sale,  or  to  be  received  for  equality  of  exchange^ 
upon  trust  for  W.  L.  Loveday  and  the  Baroness  de  St  Sauveur, 
and  their  respective  executors,  administrators,  and  assigns,  in 
equal  shares  as  tenants  in  common,  and  as  to  the  share  of  the 
Baroness  for  her  separate  use.  And  it  was  further  declared  that 
any  lands  which  might  be  taken  in  exchange  under  the  ^powec 
therein  contained,  should  be  held  upon  the  trusts  and  subject  to 
the  powers  thereby  declared  concerning  the  hereditaments  thereby 
conveyed  and  covenanted  to  be  surrendered.  And  it  was  declared 
that  so  long  as  the  said  lands  and  hereditaments,  or  any  lands  and 
hereditaments  which  should  be  taken  in  exchange,  should  remain 
unsold,  the  Plaintiff  should  stand  possessed  of  and  interested  in  the 
same  as  to  one  undivided  moiety  in  trust  for  W.  L  Loveday,  his 
heirs  and  assigns ;  and  as  to  the  other  undivided  moiety,  in  trust 
for  such  persons  and  for  such  intents  and  purposes  as  the  Baroness 
de  St  Sauveur,  notwithstanding  her  coverture,  should  appoint  by 
deed  or  will,  and  in  default  of  appointment  in  trust  for  the 
Baroness  de  St  Sauveur,  her  heirs  and  assigns. 

On  the  8th  of  April,  1862,  articles  of  agreement  were  executed 
by  W.  L.  Loveday  and  the  Baroness  de  St.  Sauveur,  by  which  it 
was  recited  that  by  the  indenture  of  the  10th  of  March,  1862,  the 
said  freehold  and  copyhold  hereditaments  had  been  conveyed  and 
covenanted  to  be  surrendered  to  the  use  of  the  Plaintiff,  his  heirs 
and  assigns,  upon  the  trusts  therein  declared  in  favour  of  the 
said  W.  L.  Loekyer,  his  heirs  and  assigns,  and  of  the  Baroness  de 
St  Sauveur,  her  appointees,  heirs,  and  assigns,  as  therein  par- 
ticularly mentioned,  with  power  for  the  said  Plaintiff  to  allot,  by 
way  of  complete  or  partial  partition,  any  part  or  parts  of  the  said 
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freehold  and  copyhold  hereditaments  as  and  for  the  share  in       L.o. 
severalty  of  either  of  them  the  said  W.  L.  Loveday  and  the       i87i 
Baroness  de  8t.  Sauveur;  and  it  was  witnessed  that  the  said  W.  L.      ^^^ 
Loveday  and  the  Baroness  de  St.  Sauveur  mntnally  covenanted  g-  g  ''^ 

and  agreed,  and  the  Baroness  de  8t  Sauveur  directed  and  ap»       

pointed,  that  the  Plaintiff  should  and  might  allot  the  said  here- 
ditaments and  premises  comprised  in  the  first  schedule  thereto  as 
and  for  the  share  in  severalty  of  W.  L.  Loveday,  and  the  here- 
ditaments comprised  in  the  second  schedule  as  and  for  the  share 
in  severalty  of  the  Baroness  de  St.  Sauveur  of  and  in  the  said 
hereditaments;  and  that  the  Plaintiff  should  stand  possessed  of 
each  such  respective  allotment  on  the  same  respective  trusts  as 
were  by  the  said  recited  indenture  declared  concerning  the  respec- 
tive undivided  moieties  of  the  said  W.  L.  Loveday  and  the  Baroness 
de  St,  Sauveur  in  the  said  hereditaments ;  but  that  nothing  therein 
contained  should  prejudice  or  affect  any  of  the  powers  or  autho- 
rities vested  in  the  Plaintiff  under  or  by  virtue  of  the  said  recited 
indenture  of  the  10th  of  March,  1862,  or  any  of  the  trusts  or 
provisions  therein  contained. 

The  Baroness  de  St.  Sauveur  was  domiciled  in  France,  and  her 
husband  was  an  alien,  a  subject  of  the  French  Emperor. 

The  hereditaments  allotted  to  the  Baroness  de  St.  Sauveur 
remained  unsold  to  the  time  of  her  death. 

The  Baroness  made  her  will  dated  the  15th  of  August,  1862,  and 
thereby  gave  to  her  husband,  the  Baron  de  St.  Sauveur,  all  her 
moveables  of  every  description,  and  ftmded  property,  for  his  sole 
use  and  benefit  for  ever.    The  will  then  proceeded  as  follows : — 

''  I  leave  also  to  my  husband  for  and  during  his  life  only,  all  my 
landed  property  situated  at  Ealing,  in  the  county  of  Uiddleeex,  in 
England.  After  the  death  of  my  said  husband,  the  aforesaid 
landed  property  I  give  and  bequeath  to  my  brother  W.  L.  Loveday 
and  to  my  sister  Mrs.  EmSy  de  Oheue,  to  be  equally  divided 
between  them,  for  his  and  her  and  their  own  use  and  benefit  for 
ever,  with  a  charge  to  them  on  the  rental  for  an  annuity  of  £50 
to  my  sister-in-law  Mrs.  H.  Loveday,  and  her  daughter  Julia 
Xdoveday,  my  niece,  revertible  to  the  survivor  during  her  life 
only." 

VouVlL  2  (?  1 
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li.  0.  The  Baroness  died  in  October,  1866. 

1871  Emily  de  Qheu$  died  in  her  lifetime. 

BuABP  ^^^  present  bill  was  filed  to  carry  into  effect  the  trusts  of  the 

St  srivEUB  ^®^  ^^  *®  ^^*^  ^^  March,  1862,  and  the  8th  of  April,  1862. 

The  principal  questions  raised  in  the  suit  were  whether  the 

hereditaments  allotted  to  the  Baroness  passed  under  her  will  as 
real  or  personal  estate ;  and  if  as  real  estate,  whether  her  husband, 
being  an  alien,  was  able  to  take  a  life  interest  in  them,  or  whether 
the  Crown  was  entitled  to  his  interest. 

The  Vice-Chancellor  held  that  the  property  at  the  time  of  the 
death  of  the  Baroness  was  converted  into  personalty,  and  that  she 
had  shewn  no  intention  in  lier  will  of  taking  it  as  realty  (1). 


(1)  1860.  June  9. 

Sib  J.  Stuabt,  Y.C,  said  that  al- 
though these  deeds  had  been  prepared 
in  a  bungling  manner,  he  thought  their 
true  construction  could  be  arrlFed  at 
without  doing  much  yiolence  to  their 
language.  Notwithstanding  the^in- 
condistent  provisions  of  the  deed  of 
March,  1862,  he  was  of  opinion  that 
the  deed  contained  a  clear  trust  for  con- 
version of  the  property.  The  agree- 
ment of  April,  1862,  was  nothing  more 
than  an  agreement  for  partition,  and 
by  it  the  trustee  was  directed  to  hold 
the  property  upon  the  same  trusts  as 
were  declared  concerning  it  by  the  deed  of 
March,  1862,  and  this  left  the  property 
in  the  trustee's  hands,  subject  to  the  trust 
for  sale  and  conversion.  That  being  so, 
the  next  difficulty  arose  upon  the  con- 
struction of  the  will.  It  was  clear  that 
this  lady  had  the  right  of  saying  whether 
jBhe  would  take  this  property  as  realty 
or  personalty — but  the  act  relied  on  to 
shew  an  election  must  be  clear  and 
unequivocal.  Looking  at  the  form  of 
the  bequest  in  the  present  case,  there 
was  no  evidence,  except  the  use  of  the 
words  "landed  property,"  to  shew  that 
the  testatrix  meant  to  treat  this  pro- 
perty as  realty.  But  looking  at  the 
surrounding  circumstances,   the  pur* 


ix)se  for  which  the  trust  for  conversion 
appeared  to  have  been  created,  and  the 
fact  that  at  the  date  of  the  testator's 
death  the  property  had  not  been  con- 
verted, he  did  not  think  that  the  use 
of  the  words  "landed  property"  in  the 
bequest  was  enough.  Had  there  been 
words  of  limitation,  that  would  have 
been  a  strong  manifestation  of  intention 
to  elect  to  take  the  property  as  realty. 
But  there  was  another  consideration.  If 
there  were  two  modes  of  construing 
a  will,  according  to  one  of  which 
modes  the  intention  would  be  upheld, 
while  according  to  the  other  it  would 
fail,  it  was  the  duty  of  the  Court  to 
strive  to  uphold  the  former  construction. 
Now,  to  hold  that  this  testatrix  by  the 
bequest  of  this  property  in  her  will 
elected  to  take  it  as  land,  would  be  to 
render  void  the  gift  of  it  to  her  husband 
for  his  life.  He  was  of  opinion  that 
according  to  the  true  construction  of 
the  will  the  words  "  landed  property  " 
meant  all  the  testatrix's  estate  and 
interest  in  the  land  at  Ealing^  and  that 
she  by  her  will  elected  to  treat  the  pro- 
perty in  question  as  personalty.  Con- 
sequently the  Baron  de  8t.  Sauveur  was 
entitled  to  a  life  interest  in  the  pro* . 
oeeds  of  the  sale  thereof. 
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From  this  deohkm  appeals  were  brought  by  the  heir-at-law  and       U  0» 
customary  heir,  and  the  Attomey-Greneral  appeared.  1871 

Mr.  Qreenej  Q.C.,  and  Mr.  Q.  T.  Edwards  for  the  heir-at-law,  and 

Mr.  Hardy,  0.0.,  and  Mr.  HigginSy  for  the  customary  heir : — 

There  was  no  absolute  trust  for  conversion.  The  trustee  had  a 
discretion  as  to  the  sale,  and  the  trust  ioit  sale  was  meant  to  .be 
entirely  ancillary  to  the  partition*  After  the  partition  had  been 
made  by  the  deed  of  the  8th  of  April,  1862,  the  trust  for  sale  was 
at  an  end ;  OooJaon  v.  Cookson^l) ;  Shadforth  v.  Temple  (2) ;  Lucas 
V.  Brandreth  (3).  But  if  there  was  a  conversion^  the  Baroness 
had  the  power  to  elect  to  take  the  property  as  land,  as  it  had  not 
been  sold  at  the  time  of  her  death,  and  this  she  has  done  by 
devising  it  in  her  will  as  real  estate :  Orabtree  v.  BratMe  (4) ; 
Stead  Y.NewdigaU{S)\  Wheldale  r.  Partridge  (6).  The  devise  of 
the  life  estate  to  the  Baron  de  8t  Swuveur  was  void,  as  he  was  an 
alien.  Whether  the  life  estate  which  fails  will  go  to  the  Grown  or 
to  the  heir  is  a  question  for  future  consideration.  The  fact  that 
the  effect  of  the  testatrix  treating  it  as  real  estate  would  cause  a 
forfeiture  creates  no  presumption  against  that  construction.  The 
Court  must  construe  the  words  as  they  stand  without  regard  to 
the  consequences.  This  has  often  been  decided  in  cases  under  the 
Mortmain  Ad. 

Mr.  Shapter,  Q.C.,  and  Mr.  Bawlinson,  for  the  two  annuitants 
under  the  will,  referred  to  Jee  v.  Audley  (?)• 

Mr.  Joshua  Williams,  Q«(a,  and  Mr.  Oookson,  for  the  Barcm  de 
8L  Sauveur,  and 

Mr.  Fry,  Q.C.,  and  Mr.  Oraham  Eastings,  for  the  next  of  kin 
according  to  the  French  law : — 

There  was  an  absolute  conversion  of  the  property  into  money  by 
the  deed  of  the  10th  of  March,  1862.  The  criterion  by  which  the 
Coart  determines  whether  there  is  an  absolute  conversion,  is  whether 

(1)  12  CI  &  P.  12L  (4)  8  Atk.  680. 

(2)  10  Sim.  184.  (5)  2  Mcr.  521 
(8)  28  Beav.  273.  (6)  8  Ves.  227. 

(7)  1  Cox,  824, 

2G  2  : 
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L  0.       tkeJbd  is  an  absolute  direction  to  sell  at  some  time  or  other.    Here 
1871       there  was  a  power  to  postpone  the  sale,  but  the  intention  of  the 
Rhabp      parties  was  that  the  property  should  be  sold  at  all  eyents.    This  is 
J.   g  '• .        evidenced  by  their  reserving  the  old  powers  And  trusts  in  the 
—       partition  of  the  8th  of  April,  1862 :  Master  v.  De  Craismar  (1)  ; 
Budianan  y.  Angus  (2);   Du  Eaurmelin  v.  Sheldon  (3).     The 
Baroness  being  a  married  woman  could  do  no  act  to  elect  during 
her  life  :  Lechmere  y.  Brdheridge  (4) ;  Edihway  y.  Raddiffe  (5). 
By  her  will  she  has  shewn  no  intention  to  reconvert  the  property 
into  real  estate.    The  words  **  landed  property  "  were  not  sufficient 
for  that  purpose ;  they  were  merely  descriptive.    If  the  effect  of 
the  will  is  ambiguous  the  Court  will  support  her  intention  of 
benefiting  her  husband.    This  is  different  from  the  cases  under  the 
Mortmain  Act,  for  election  is  purely  a  question  of  intention,  and  the 
Court  will  consider  the  whole  scope  of  the  will  and  the  circum- 
stances under  which  the  property  is  held :  Triqwl  v.  ThorfUon  (6). 

Mr.  Hemminfff  for  the  Attorney-General* 

,    Mr.  KarOake,  Q«C.,  and  Mr.  W.  W.  Cooper,  for  the  Plaintiff. 

LoBD  Hatheblet,  L.C. :— 

Were  it  not  for  the  decision  of  the  Tice^Chancellor,  and  notwith- 
standing the  able  arguments  which  have  been  offered  in  support  of 
that  decision^  I  should  have  entertained  very  little  doubt  as  to  the 
true  effect  of  the  deeds  and  the  will  in  this  case. 

The  yice-Chancellor  appears  to  have  entertained  the  opinion 
that  the  object  of  the  parties  throughout  this  transaction  was  that 
the  husband  of  the  testatrizi  who  was  an  alien,  should  have  the 
benefit  of  the  property,  and  that  their  mode  of  carrying  that  object 
into  effect  was  by  converting  it  into  personal  estate. 

As  regards  the  original  deed  of  March,  1862, 1  may  remark  that 
there  is  not  a  trace  of  that  object  in  the  deed ;  but,  on  the  c'on- 
trary,  it  seems  plain  to  roe  that  the  real  intent  of  that  deed  was  to 
get  rid  of  the  inconvenient  mode  of  enjoyment  as  a  tenancy  in 

(1)  11  Beav.  184.  (4)  32  Beav.  353. 

(2)  4  Maoq.  374.  (5)  23  Ibid.  163 

(3)  4  My.  *  Cr.  526.  (6)  13  Ves.  345. 
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oommoDj  and  the  scheme  therefore  is  that  by  all  means  the  pro-      L.  0. 
perty  should  be  severed,  and  that  every  power  should  be  given       1871 
to  the  trustee  for  the  purpose  of  eflfecting  that  severance.    For       Shabp 
that  purpose  powers  of  sale,  exchange,  and  partition  were  given  to  g,p  sauvkuh. 
the  trustee,  so  that  either  in  land  or  in  money,  or  partly  in  land       — 
and  partly  in  money,  the  parties  might  have  their  shares  in  seve- 
ralty, free  from  the  entanglement  of  a  tenancy  in  common.    If 
this  is  borne  in  mind  I  think  that  all  the  clauses  of  the  deed  are 
consistent.    If  the  tmstee  had  done  what  the  parties  afterwards 
agreed  between  themselves  to  do,  namely,  had  allotted  to  each 
their  portions  in  severalty,  he  would  have  held  one  moiety  upon 
trust  for  Loveday,  and  the  other  upon  trust  for  the  Baroness 
for  her  separate  use,  and  to  dispose  of  it  as  she  should  by 
'deed  or  will  direct,  and  then  the  whole  trust  would  have  been 
exhausted* 

But  in  April  the  parties,  without  calling  in  the  tmstee,  entered 
into  an  agreement  to  make  a  partition  as  between  themselves,  and 
to  hold  the  property  in  separate  portions.  When  that  was  done  I 
should  have  thought  it  clear,  except  for  some  expressions  contained 
in  the  deed  of  April,  that  there  was  entirely  an  end  of  the  power  of 
sale.  But  then  there  is  an  expression  in  that  deed  to  the  effect  that 
this  partition  having  been  made,  the  property  should  be  con- 
sidered as  held  on  the  same  trusts  as  the  undivided  moieties,  under 
the  deed  of  March.  This,  no  doubt,  creates  difficulty,  but  it  is 
clear  that  it  cannot  be  taken  to  mean  that  Loveday  should  have 
the  right  to  say  that  his  sister's  portion  should  be  sold,  whether 
she  wished  it  or  not,  although  when  it  was  sold  the  whole  money 
would  go  to  her.  I  think  the  only  way  of  harmonizing  the  two 
deeds  is  to  consider  the  second  deed  as  if  it  had  been  inserted  in 
the  deed  of  March.  What  then  would  have  happened  if  the  trus- 
tee bad  made  a  partition  of  the  whole  property  ?  I  apprehend 
everything  would  have  been  at  an  end  except  the  provision  with 
regard  to  the  Baroness  having  the  estate  for  her  separate  use.  In 
fact,  it  appears  to  me  that  at  the  time  when  the  lady  came  to  make 
her  will  the  parties  had  discharged  the  absolute  trust  for  sale ;  and 
although  the  deed  speaks  of  the  trusts  with  reference  to  the 
moieties,  they  must  be  taken  to  be  such  trusts  as  are  consistent 
with  the  deed  and  with  the  partition  which  could  now  be  made, 
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{j.  0.       that  IB,  a  trnst  to  convey  the  estates  to  Loveday  and  the  lady 

1871       according  to  their  respective  interests. 

@BABP  B^^  assuming  that  the  trust  for  sale  was  still  in  existence  with 

St  Sauttob.  '^T^*  ^  *^®  lady's  share,  which  was  now  "  at  home,"  it  was 

—  either  land  or  money,  as  she  might  elect,  and  we  must  see  how  she 
has  treated  it  in  her  will  I  feel  no  doubt,  nor,  as  it  appears  to  me, 
did  the  yice-Chancellor  feel  any  doubt^  that  if  this  had  been  an 
ordinary  will  the  land  would  have  passed  as  real  estate.  But 
the  Yice-Chancellor  says,  that  the  Ck)urt  ought  to  consider  that 
this  lady's  husband  was  an  alien,  and  that  she  could  not  legally 
give  it  to  him  as  land,  and  therefore  the  Court  ought  to  give  effect 
to  her  intention  by  construing  it  as  a  gift  of  personal  estate.  But 
I  conceive  that  is  not  a  sound  construction  of  the  instrument.  We 
must  see  what  the  will  means  on  the  face  of  it.  There  is  a  plain 
gift  of  her  moveable  and  personal  property  to  her  husband,  and  she 
makes  a  plain,  distinction  between  that  and  the  *^  landed  property  " 
at  Ealinfff  in  which  she  only  gives  him  a  limited  interest.  And 
this  is  confirmed  by  her  charge  of  the  annuities  on  the  '* rental" 
of  the  Ealing  property.  It  appears  to  me  that  there  is  the  clearest 
possible  indication  of  her  intending  her  husband  to  take  the  pro- 
perty as  land. 

The  Yice-Chancellor's  decree  must  be  varied  by  declaring  that, 
according  to  the  true  construction  of  the  two  deeds  and  of  the  will, 
the  property  at  Ealing  must  be  taken  to  have  passed  by  the  will  as 
real  estate. 

Mr.  Joshua  Williams,  Q.C.,  and  Mr.  CooTcson,  then  contended 
that  the  Act  of  the  83  Vict.  c.  14  (passed  on  the  12th  of  May, 
1870),  by  which  aliens  were  rendered  capable  of  holding  real 
estates  was  retrospective.  The  words  of  sect.  2,  enacting  that 
*^  real  and  personal  property  of  every  description  may  be  taken,  ac- 
quired, held,  or  disposed  of  by  an  alien,"  were  perfectly  general, 
find  contained  no  words  importing  the  future.  And  the  word 
**  person,"  in  the  third  exception,  did  not  apply  to  an  alien,  as  was  evi- 
denced by  the  use  of  the  woi:^s  **  devolution  by  law."  The  excep- 
tions in  the  18th  section  had  only  reference  to  the  repealed  statutes. 

Mr.  Hemming,  for  the^Attomey-General,  was  not  called  on. 
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LoBD  HathebleYi  L.C. : —  L.  o. 

J,  think  it  dear  that  the  words  of  the  Act  only  give  certain  rights       ^^^i 


to  persons  who  shall  not  be  within  the  exception  contained  in  the      Sharp 
2nd  danse  of  the  section.    I  apprehend  that  the  word  **  person  "  is  st.Sauyei:]!. 
meant  to  apply  generally,  and  that  it  refers  to  all  parties,  whether 
they  be  aliens  or  otherwise.    I  must  hold  that  this  gentleman  is 
not  protected  in  respect  of  this  right,  which  accmed  to  him  anterior 
to  the  passing  of  this  Act. 


Dec.  20.  The  farther  question  was  this  day  argued,  whether 
the  Court  would  enforce  in  fftvour  of  the  Crown  the  trust  created 
by  the  will  in  faYour  of  the  alien.  The  Lord  Chancellor  consented 
to  hear  the  case  as  an  original  hearing  on  further  consideration, 
and  it  was  assumed  for  the  purpose  of  the  argument  that  ofBce  had 
been  found. 

The  SdUeUor^Qeneral  (Sir  0.  Jessel)^  and  Mr.  Hemmingy'ior 
the  Attorney-General : — 

The  right  of  the  Crown  to  come  to  this  Court  to  enforce  a  trust 
of  real  estate  created  in  favour  of  an  alien,  is  established  by 
Barrow  v.  Wadkin  (1),  where  all  the  authorities  were  fully  con- 
sidered. In  Bittson  v.  Stordy  (2),  where  there  was  a  contrary 
dedsion,  the  Vice-Chancellor  Stuart  was  mbled  by  an  erroneous 
report  of  Attomey-Oeneral  v.  Sands.  In  that  case,  as  reported 
in  Hardres  (3),  Sir  M.  Hales  is  reported  to  have  said  that  a  trust 
for  an  alien  is  forfeitable.  But  in  the  report  in  Parker  (4) 
there  is  nothing  said  about  forfeiture,  although  it  was  there  de- 
cided that  the  trust  belonged  to  the  Crown.  The  Crown  takes  the 
trust  not  by  forfeiture  but  by  its  prerogative,  as  lona  vacantia.  As 
soon  as  office  has  beien  found  the  Crown  can  enforce  its  right  in 
any  of  the  Courts,  according  to  the  nature  of  the  property :  2>u- 
pUsms  V.  Attorney-General  (5) ;  Bex  v.  EoOand  (6) ;  CHJbert  on 
Uses  (7) ;  Godfrey  and  Dmm's  Case  (8).    In  Burgees  v.  Wheaie  (9) 

(1)  24  Beav.  1.  (5)  1  Bro.  P.  C.  415. 

(2)  8  Sm.  k  Gi£  230.  (6)  Aleyn,  14.« 

(3)  Page  488.  (7)  3rd  Ed.  p.  86. 

(4)  Page  156.  (8)  Godbold,  275. 

(9)  1  Eden,  177. 
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L.  0.  there  was  no  eesttU  que  inut  in  existence,  and  there  was  therefore 

1871  no  trust  estate ;  that  case,  thereforei  has  no  application^  and,  if 

SsIbp  necessary,  might  well  be  questioned.    The  decision  on  this  point 

a   a  ^•.._..^  in  BUUon  v.  Siordy  (I)  was  not  approved  on  appeal  (2). 

Mr.  Joshua  WHHama,  Q«C.|  and  Mr.  Cookson,  for  the  Baron  de 
8t  SauveuVf  supported  the  same  view.  They  referred  toFourdrin 
Y.  Qowdey  (3). 

Mr.  Hardyf  Q.C.|  and  Mr.  Higgins^  for  the  customary  heir,  and 

Mr.  OreenBt  Q.C.,  and  Mr.  Q.  T.  EdwardSy  for  the  heirs-at-law :— ' 

The  case  of  Barrow  v.  Wadkin  (4)  was  never  carried  to  a  Court 
of  appeal,  and  it  shews,  at  all  events,  that  the  question  was  not 
then  considered  concluded  by  authority.  If  the  Crown  has  the 
right  now  claimed  it  is  remarkable  that  there  have  not  been  dis« 
tinct  decisions  in  the  Court  of  Chancery  to  that  effect  All  the 
old  cases  now  relied  on  are  at  common  law,  and  really  only  amount 
to  dicta.  The  authority  of  BUhon  v.  Stordy  has  never  been  over* 
ruled  by  any  higher  Court.  Escheat  and  forfeiture  have  no  ap- 
plication to  equitable  estates,  and  the  right  of  the  Crown  in  this 
case  is  of  a  similar  nature.  The  Crown  can  only  take  the  rights 
which  the  alien  had,  and  as  the  alien  could  not  come  to  this  Court 
to  enforce  his  right,  neither  can  the  Crown.  The  only  right  which 
the  Crown  has  is  to  enter,  and  if  the  nature  of  the  estate  is  such 
that  it  cannot  enter,  this  Court  will  not  give  any  relief,  for  there  is 
no  equity  in  favour  of  the  Crown.  The  policy  of  the  law  was  to 
exclude  aliens,  notto  disenherit  the  heir-at-law  for  the  benefit  of 
the  Crown.  [They  also  referred  to  2  Vin.  Abr.  Alien,  §§  8,  20 ; 
1  Bacon  Abr.  Alien,  C.  D. ;  Bumey  v.  Macdonald  (5) ;  Walker  v. 
Dmne  (6) ;  and  the  statutes  39  &  40  Geo,  3,  c  88;  47  Geo.  3, 
C.24.] 

Lord  HATHEBiiET,  L.C. : — 

I  feel  no  difiSculty  in  following  the  decision  of  the  Master  of  the 
Kolls  in  Barrow  v.  Wadkin.    From  a  very  early  time,  first,  in 

(1)  8  Sm.  k  Gift  230.  (4)  24  Bear.  1. 

(2)  2  Jur.  (N.8.)  410.  (6)  16  Sim.  6. 

'   (3)  3  My.  &  K.  383.  (6)  2  Ves.  170. 
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Bm  t.  EoUand  (1\  by  the  dicta  of  BoBe  and  the  other  Judges       L.  a 
who  were  present ;  next»  by  Lord  Chief  Justice  Hdhg  in  Attorney*       isn 
General  v.  8and$  (2),  where  he  narrates  that  opinion^  saying  that      q^^ 
he  was  counsel  in  the  case,  and  gives  his  approbation  to  the  g^  g^"-  ,^^  ^ 
doctrine ;  then  by  OUbert  in  his  Treatise  on  Uses  (8)  ;  and  re-        — 
cently,  in  the  case  before  the  Master  of  the  Bolls,  it  has  been  recog- 
nised as  law  that  the  Crown  cannot  by  virtue  of  ofSce  found 
oust  trustees  who  are  seised  of  land  in  trust  for  an  alien,  but  is 
dri?en  to  its  remedy  m  equity.    That  doctrine  has  been  recognised 
by  Lord  8t.  Leonards,  in  his  edition  of  OUbert  on  Uses,  as  the  true 
result  of  the  authorities.    On  the  other  hand,  vfb  have  dicta  of 
Vice-chancellor  ShadweU,  in  Bumey  v.  Maedonald  (4),  and  a  deci- 
sion of  Vice-chancellor  Stuart,  in  Bitteon  v.  Stordy  (5),  adverse  to 
the  view  contended  for  by  the  Crown.    Such  is  the  state  of  the 
authorities. 

Now  let  us  look  at  the  reason  of  the  thing.  Firsts  it  is  clear  the 
law  does  not  recognise  the  possibility  of  an  alien  acquiring  real 
estate  by  act  of  law ;  for  instance,  an  alien  cannot  take  as  heir  or 
as  dowress,  the  reason  assigned  being  that  the  law  would  not  do  so 
useless  a  thing  as  to  cast  that  on  a  person  which  he  cannot  hold ; 
but  at  the  same  time  it  is  undisputed  law  that  gifts  may  be  made 
to  aliens  by  will,  or  feoffment^  use,  covenant  to  stand  seised,  or  the 
like,  so  that  a  purchase  may  undoubtedly  be  made  by  an  alien  in 
his  own  name,  or  may  be  made  in  trust  for  him. 

Li  that  state  of  things  the  law  says  that  the  title  or  interest  so 
acquired  shall  be  held,  not  for  his  own  use,  but  for  the  use  of  the 
Crown;  so  that  if  it  be  a  legal  estate  he  holds  it  until  office  found 
for  the  Crown,  and  when  office  is  found  that  act  relates  back  to  the 
time  when  the  estate  vested  in  the  alien,  and  then  it  becomes 
vested  in  the  Crown. 

The  view  taken  by  Vice-Chancellor  Stuart  was  this :  He  went 
back  to  the  opinion  of  Vioe-ChanoeUor  Shadwett  in  Bumey  v. 
Macdanaldf  which  was  only  a  dictum,  and  he  says  that  this  Court 
will  not  allow  so  idle  a  thing  to  be  done  as  that  an  alien  should 
sue  for  the  execution  of  a  trust  when  the  whole  result  of  the  trust 

(1)  Akyn,  14.  (3)  3ni  Ed.  p.  86. 

(2)  Parker,  144.  (4)  15  Sim.  6. 

(5)  3  Sm.  &  Giff.  230. 
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L.  0.       in  allowing  him  so  to  sue  would  be  that  he  would  take  that  which 

ib7i        he  could  not  any  longer  bold.    Then,  passing  by  the  authority  of 

Sharp       Chief  Justice  Hals,  on  the  ground  that  that  eminent  lawyer  is 

St  Si^vEUB.  ™**^®  ^  ^*^y  ^^  *^®  report  which  the  Vice-Chancellor  had  before 

him  in  Hardres  (1)  of  the  Attomey-Oenerdl  v.  Sands,  that  which  is 

not  law^  he  says  that  he  cannot  find  that  the  doctrine  of  Vice- 
Chancellor  ShadweiU  is  opposed  by  any  previous  dicium  or  authority, 
and  comes  to  the  conclusion  that  the  Crown  cannot  take  that 
which  the  alien  could  not  claim,  and  therefore  would  not  be  entitled 
to  the  benefit  of  the  trust 

In  the  first  place,  it  seems  to  me  there  is  no  decision  that  an 
alien  cannot  apply  to  this  Court  for  the  purpose  of  having  a  trust 
executed ;  but  it  appears  wholly  unnecessary  to  determine  that 
point.  It  has  now  become  a  mere  question  of  antiquarian  law, 
and  I  will  assume  that  the  alien  could  not  file  a  bill  for  that 
purposa 

The  argument  against  the  Crown  is  this :  The  Crown  can  take 
neither  more  nor  less  interest  than  the  alien,  and  because  the  alien 
is  deprived  of  this  particular  remedy  for  his  rights,  it  follows  that 
the  Crown  also  will  be  in  the  same  position,  and  will  not  be  entitled 
to  the  remedy.  That  appears  to  me  to  be  taking  a  prodigious  step- 
There  is  no  dispute  about  this,  that  where  there  is  a  devise  to  an 
alien  the  Crown  must  claim  it  through  him.  But  suppose  it  is  an 
actual  devise  of  the  legal  estate,  in  that  case  we  may  assume 
that  the  alien  could  not  proceed  to  acquire  the  land  in  a  Court  of 
law,  and  yet  the  Crown  is  placed  in  no  such  difiSculty.  It  appears 
to  me  to  be  a  confusion  of  ideas  to  say  that  because  an  alien,  on 
account  of  personal  incapacity,  cannot  sue  in  respect  of  that  right 
which  otherwise  would  be  vested  in  him  as  cestui  qw  trust,  there- 
fore when  all  those  rights  are  passed  to  the  Crown  for  the  express 
purpose  of  taking  away  from  the  alien  what  it  was  formerly  sup- 
posed to  be  prejudicial  to  the  commonwealth  for  him  to  hold,  and 
giving  it  to  the  Crown,  against  which  no  personal  incapacity  can 
be  alleged,  the  Crown  cannot  sue.  Such  an  argument  seems  to 
me  most  illogical.  The  Crown  takes  the  alien's  interest  in  the 
property,  and  I  should  suppose  would  have  the  same  rights  for  all 
ordinary  purposes  of  justice  of  recovering  it  as  it  would  haye  in  the 

(1)  Page  496. 
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case  of  personalty,  where  no  next  of  kin  are  fonnd^  and  where  the       ^  0. 
Crown  has  an  undonbted  right  to  come  to  equity  to  have  its  rights       ^^^ 
decU^red.     I  cannot  see  any  possible  principle  upon  which  the      Shabp 
Crown  is  to  be  prevented  from  assertijig  its  rights  to  real  property  g^,  sauvbub. 
vested  in  trustees  for  an  alien  unless,  indeed,  the  principle  of  the       — 
Crown  coming  unde,r  no  head  of  equity,  to  which  I  will  advert 
presently,  could  be  stretched  to  that  extent.    Such  a  doctrine  is  at 
all  events  directly  opposed  to  what  Hale  thought,  and  to  what  BoUe 
and  the  other  Judges  thought^  and  it  appears  to  me  that  there  is 
no  reason  whatever  for  doubting  the  correctness  of  their  view. 

I  do  not  think  it  altogether  unimportant  to  notice  that  the 
statutes,  even  if  you  read  them  in  the  narrowest  sense,  shew 
clearly  that  property  is  contemplated,  whether  purchased  by  the 
alien  for  himself  or  purchased  by  him  in  the  name  of  some  other 
person  in  trust  for  himself!  They  all  recognise  that  such  a  trust 
may  exist.  And  when  the  Crown  discovers,  by  virtue  of  office 
found,  that  the  trust  is  for  an  alien,  it  proceeds  to  have  the 
right  declared,,  and  if  it  finds  it  is  a  simple  trust,  it  will  not  take 
by  immediately  entering  upon  the  land,  because  the  right  of  the 
trustee  would  prevent  that ;  but  the  Crown  asserts  its  right  through 
the  medium  of  the  statutes,  and  having  acquired  it,  assigns  it  by 
sign  manual,  if  it  thinks  fit,  to  be  disposed  of  by  sale  or  otherwise, 
BO  that  the  alien  may  have  some  benefit  from  the  property.  Mr. 
Mardy  has  pressed  upon  me  that  there  is  no  actual  instance  in 
ivhich  the  Courts  have  been  asked  by  the  Crown  to  enforce  such  a 
trust.  That  may  be  true,  but  on  the  other  hand  there  has  been  no 
actual  decision  against  the  Crown,  and  there  is  the  great  weight  of 
authority,  the  Acts  of  Parliament,  and  the  various  dida  to  which  I 
have  been  referred,  in  favour  of  the  Crown.  Upon  principle  it 
appears  to  me  perfectly  plain  that  all  the  rights  of  the  alien  were 
.toinsferred  to  the  Crown  without  the  disability  to  ^orce  them 
•which  affects  the  alien.  In  WdOcer  v.  Denne  (1),  where  the  expres- 
sion occurs,  of  the  Crown  coming  under  no  head  of  equity,  it  is 
dear  what  the  application  of  the  dictum  was.  It  was  the  simple 
case  of  a  testator  having  devised  prcfperty  to  be  laid  out  in  the 
purchase  of  land.  The  purposes  of  the  suit  there  were  undoubtedly 
to  claim  that  right    In  that  case  there  was  the  failure  of  a  heir, 

(1)  2  Vee.  170. 
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L.  a       and  the  Court  was  called  on  to  convert  purchased  land  for  the 

1871        express  purpose  of  vesting  in  the  Crown,  by  escheat,  property  which 

^^^      did  not  exist  at  all  in  the  shape  of  land.    Now  it  is  a  well  settled 

«•         doctrine,  where  the  purposes  of  the  will  do  not  require  conversion, 

— -        neither  the  heir-at-law  nor  anybody  else  has  any  equity  to  insist  on 

conversion ;  and  the  Cro^n  must  be  bound  by  the  same  rule.  Both 

on  principle  and  authority  I  think  I  am  bound  to  decide  in  favour 

of  the  Crown  with  respect  to  the  life  interest  given  to  the  Baron 

de  81,  Sauveur. 

Sohcitors  for  the  Crown :  Messrs.  Raven  <t  Bradley. 

Solicitors  for  all  the  other  parties:  Messis,  Bwgayne^  MUnee, 


L.O.  SAVAGE  V.  TTERS. 

^^^  [1871  .8.    109.] 


Jan.  15, 16. 


WtOr^CimttrtiAvm-^EMtaU  hy  ImpUeatian^^Dureeiioni  to  9Me  <m  Marriagi 
under  Tweniy"<m9— Special  Caee, 

A  testator  direoted  that  his  trustees  should  hold  certain  personal  property 
in  trust  for  his  daughter  8^  until  his  granddaughter  JIf.  S.  should  attain 
twenty  one,  or  many  under  that  age  with  the  consent  of  her  guardians ;  and 
when  his  said  granddaughter  should  attain  twenty-one,  or  before,  upon  her 
marriage  with  such  consent,  upon  trust  to  pay  the  income  to  his  said 
granddaughter  for  her  life  (or  her  separate  use ;  and  in  case  of  her  maxriage 
with  such  consent,  but  not  otherwise,  the  property  wss  to  be  settled  on  her 
for  life  for  her  separate  use,  with  remainder  to  her  children,  and  in  default  of 
issue,  to  be  at  her  absolute  disposal. 

The  testator  gave  other  proper^  on  like  trusts  for  his  other  granddaughters, 
and  referred  to  the  property  as  the  **  provisions''  and  the  **  portions "  of  his 
granddaughters.  Then  followed  a  gift  over  on  the  death  of  any  grand- 
daughter under  twenty-one,  and  without  having  been  noarried,  upon  trust 
for  the  others  in  like  manner  as  their  original  portions;  and  if  idl  should 
die  under  twenty-one,  and  without  having  been  married,  then  the  shares 
were  to  fall  into  the  residue.  Two  of  the  grutddaughters  attained  twenty-oQCy 
but  were  still  unmarried : — 

^e2i(aflSrming  the  decision  of  Wiekene^  V.O^t  that  thebe  was  no  absolute 
interest  given  by  implication  to  the  granddaughters  on  their  attaining  twenty- 
one  without  being  married ;  but  that  they  had  only  an  estate  forWe^  subject 
to  any  question  which  might  arise  in  case  either  of  them  married. 

JL  HIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  Wickem, 
made  on  a  special  case  founded  on  the  following  statements : — 
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James  Tyen^  by  his  will,  dated  the  30th  of  Septembe^r,  1818,       L.  0. 
appointed  four  executors  of  his  will,  and  nominated  them,  together       1872 
with  his  daughter  Matilda  Savage^  guardians  of  his  infant  grand-      aTTAOB 
children,  and  after  bequeathing  certain  legacies,  gave  a  debt  which 
he  had  upon  certain  estates  in  Jamaica  to  his  two  grandsons,  T. 
Tyen  Savage  and  /.  Tyers  Savage,  on  condition  of  their  taking  the 
name  of  Tyers  ;  and  in  case  of  their  refusal  to  do  so,  he  gave  them 
£1000  only,  and  the  residue  of  the  debt  to  his  four  granddaughters 
equally,  to  be  secured  for  their  separate  use  and  the  use  of  their 
issue  as  the  provision  thereinafter  made  for  them  was  directed 
to  be  secured. 

The  testator  then  directed  that,  as  to  his  shares  in  the  Phcenia 
Fire  Office,  until  his  granddaughter  Matilda  Savage  attained  the 
age  of  twenty-one  years,  or  should  be  married  with  such  consent  as 
thereinafter  mentioned,  his  executors  should  hold  them  upon  trust 
to  pay  the  dividends  and  proceeds  of  such  shares  to  his  daughter 
Mrs.  Savage  ;  but  when  his  'said  granddaughter  should  attain  the 
age  of  twenty-one  years,  or  before,  upon  marriage  (if  she  should  be 
married  with  such  consent  as  was  thereinafter  mentioned),  upon 
trust  to  pay  the  dividends  and  proceeds  to  his  said  granddaughter 
MatUda  Savage  during  her  life,  but  separate  and  apart  from  her 
husband ;  and  in  case  of  the  marriage  of  his  said  granddaughter 
MatUda  Savage  (provided  such  marriage  should  take  place  with  the 
approbation  of  the  majority  of  her  guardians  or  trustees,  but  not 
otherwise),  then  upon  such  marriage  he  directed  the  said  shares  to 
be  Talued,  and  he  gave  to  his  executors  such  a  sum  of  money  as 
iirould,  with  the  value  of  such  shares,  make  up  the  sum  of  £2500 
payable  on  such  marriage,  and  to  be  placed  in  Grovemmeut  se- 
curities, and  upon  trust  to  settle  the  same,  together  with  the  said 
shares,  in  the  names  of  three  of  the  said  trustees  for  the  benefit 
and  provision  of  his  said  granddaughter  Matilda  Savage,  and  for 
her  separate  use  independent  of  her  husband,  with  power  in  such 
settlement  for  his  said  granddaughter  Matilda  Savage  to  dispose 
of  the  same  by  deed  or  will  duly  attested  among  her  issue,  if  she 
should  have  any  issue,  and  with  limitations  for  such  issue  equally 
if  his  said  granddaughter  MatUda  Savage  should  die  without  so 
disposing  of  it,  and  with  like  power  to  dispose  of  it  as  she  might 
think  proper  if  she  should  have  no  issue,  or  such  issue  should  fail^ 
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L.  0.       and  with  all  such  powers  and  authorities  to  be  contained  in  such 

1872        settlement  as  were  usual  in  cases  of  strict  settlements,  and  as  Ym 

Bavags     said  trustees  might  think  requisite  to  preserve  the  said' property 

for  his  said  granddaughter  and  her  issue  inde^nd^t  of  her 

husband  and  clear  of  his  debts. 

The  testator  also  bequeathed  shares  in  the  Peliean  Lifalnmih 
ranee  Company  for  the  benefit  of  his  granddaughter  Ann  Savage 
and  her  issue;  and  shares  in  the  Stroud  Cand  Company  for  the 
benefit  of  his  granddaughter  Sarah  Savage  and  her  issue,  in  terms 
corresponding  with  the  beiquest  of  the  shares  in  the  Phosnix  Fire 
Office,  and  then  directed  that,  as  to  the  shares  in  the  three  coticerns 
above  mentioned,  the  same  should  be  continued  in  his  name  as  a 
deceased  proprietor,  or  of  his  executors  as  representing  him,  until 
such  settlements  should  be  executed  and  the  proceeds  find  advan- 
tages should  be  received  by  his  executors  lipon  the  trusts  above 
mentioned. ' 

The  testator  then  gave  a  leaseljiold  house  in  the  city  of  London 
to  the  executors  upon  similar  trusts,  with  a  slight  variation 
in  language,  for  the  benefit  of  his  granddaughter  Mary  Ann 
Savage. 

And  jn  case  any  or  either  of  bis  said  granddaughters  should 
happen  to  die  under  the  age  of  twenty-one  years  and  Without 
having  been  married,  then  he  gave  and  bequeathed  all  the  shares 
and  provisions  thereinbefore  provided  for  his  granddaughters  so 
dying  (amounting  to  or  valued  at  £2500  each)  to  his  said  executors 
upon  trust  for  his  said  other  granddaughters  or  their  issue,  if  any 
or  either  of  them  should  be  dead  leaving  issue.  And  he  directed 
the  same  to  be  settled  and  secured  to  them  and  their  issue,  with 
the  same  powers,  cautions,  and  authorities  as  were  thereinbefore 
mentioned  regarding  their  original  portions;  and  if  all  his  grand- 
daughters should  happen  to  die  under  the  age  of  twenty*one 
years  and  without  being  married,  then  he  directed  all  the  said 
shares  And  property  to  sink  into  and  become  part  of  the  residue 
of  his  personal  estate. 

The  testator  gave  all  his  residuary  personal  estate  in  trust  for  the 
benefit  of  his  daughter  Mrs.  Savage  for  life,  as  therein  mentioned ; 
and  from  and  after  her  death  he  gave  to  his  four  granddaughters 
£1000  each  for  their  respective  use,  and  not  subject  to  any  settle- 
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Httent  whatever,  to  be  a  vested  interest  at  the  age  of  twenty-one  or       L.  0. 
marriage,  which  should  first  happen,  with  benefit  of  survivorship  in        isrs 
case  of  death  before  vesting,  and  the  residue  to  his  two  grandsons      savagb 
equally,  to  be  vested  at  the  age  of  twenty-three  years ;  and  if      ^* 

either  should  die  under  that  age  without  leaving  issue,  then  upon        

trust  for  the  other  and  his  issue ;  and  if  both  should  die  before 
their  fortune  should  vest  in  them  without  issue,  then  he  gave  the 
whole  of  the  fortune  to  his  four  granddaughters  equally,  to  be 
vested  in  them  when  their  original  fortunes  were  directed  to  vest 
in  them,  and  with  similar  benefit  of  survivorship  as  regarded  their 
original  fortunes;  and  he  directed  the  same  to  be  settled  and 
secured  on  their  marriage  in  a  similar  way  to  that  which  was 
thereinbefore  directed  regarding  their  original  fortunes ;  and  in 
the  event  of  the  death  of  all  his  said  granddaughters  before  their 
fortunes  should  vest  in  them  without  leaving  issue,  then  he  gave 
the  whole  of  their  fortunes  to  his  said  two  grandsons  equally,  to 
be  vested  in  them  when  their  original  fortunes  were  directed  to  be 
vested,  and  with  similar  benefit  of  survivorship  as  regarded  their 
original  fortunes,  and  subject  to  the  same  condition  of  their  taking 
the  name  of  TyevB. 

The  testator  died  in  1860.  The  Plaintifis  in  the  special  case 
were  his  two  granddaughters,  MaiUda  and  Mary  Ann  Savage^  both 
of  whom  were  of  advanced  age  and  were  unmarried ;  and  the 
Defendants,  his  grandson  T.  Tyers  Tyer$,  J.  Lucas^  the  adminis- 
trator of  /.  Tyers  Tyers,  deceased,  and  Snowden,  the  surviving 
tmstee. 

The  questions  submitted  to  the  Court  were : — 

1.  Whether  the  Plaintiff  Matilda  Savage  had  an  absolute  or 
what  interest  in,,  or  any  and  what  power  of  disposition  over,  the 
Bhsres  in  the  Phceni^i  Fire  Officel  - 

2.  Whether  the  Defendants  T  T.  Tyers  and  /.  Lucas  had  any 
and  what  interest  in  the  same  shares? 

3.  Whether  the  Plaintiff  Mary  Ann  Savage  had  an  absolute  or 
what  interest  in,  or  power  of  disposition  over,  the  leasehold 
premises  ? 

4.  Whether  the  Defendants  T.  T.  Tyers  [and  J.  Lufias  had  any 
interest  in  the  same  property? 

The  Yice-Chancellor  was  of  opinion  that  Matilda  and  Mary  Ann 
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L.  0.      Savage  took  life  interests  only  in  the  respective  bequests,  with  a 
1872       power  of  appointment  on  marriage,  snbject  to  the  direction  for  a 
Sataob     settlement  on  their  marriage  with  consent.    From  this  decision  the 
Plaintiffs  appealed. 


Ttem. 


Mr.  Morgan,  0.0.,  and  Mr.  Eeaih,  for  the  Appellants : — 

We  contend  that  the  two  granddaughters  are  entitled  to  an 
absolute  interest  in  their  shares  of  the  property.  The  will  is  in- 
correctly expressed ;  but  as  the  trusts  are  executory,  more  latitude 
may  be  allowed  in  the  interpretation  of  them.  The  testator  sets 
aside  a  portion  for  each  of  his  granddaughters  till  she  attains 
the  age  of  twenty-one  or  marries  under  that  age;  and  if  she 
marries  with  consent  of  guardians,  which  seems  to  imply  marriage 
under  twenty-one,  the  portion  is  to  be  settled  on  her  and  her 
children.  This  giyes  her  an  absolute  interest  by  implication  in 
the  other  event,  namely,  her  attaining  twenty-one  without  mar- 
rying :  Gardiner  v.  Stevens  (1) ;  CrofUm  v.  Davies  (2).  The  testator 
places  himself  in  hoo  parentis  to  his  granddaughters.  He  speaks 
of  the  property  given  to  each  as  the  ''  provision  "  made  for  them. 
This  implies  that  the  corpus  of  the  property  is  set  apart  for  their 
benefit ;  and  although  the  absolute  interest  is,  in  a  certain  event, 
to  be  cut  down  by  the  settlement,  the  property,  so  far  as  it  is  not 
snbject  to  the  settlement,  is  given  to  them :  Mayer  v.  Townsend  (3) ; 
Lassence  v.  Tiemey  (4) ;  In  re  Thomsons  Trusts  (5).  If  the  Court 
shall  hold  that  the  property  did  not  vest  absolutely  in  the  grand- 
daughters on  their  attaining  twenty-one  without  being  married,  we 
contend  that,  if  they  now  marry,  they  are  entitled  to  a  settlement 
which  would  give  them  an  ultimate  disposal  of  the  fund  in  default 
of  children. 

Mr.  Joshua  WilKams,  Q.C.,  and  Mr.  Nugent,  for  the  residuary 


The  cases  cited  with  respect  to  setting  aside  a  portion  for  chil- 
dren have  no  application  to  this  case,  because  there  is  no  gift  to 
the  granddaughters  at  all,  except  the  gift  to  them  for  life  for  their 

(1)  30  L.  J.  (Oh.)  199.  (3)  3  Beav.  443. 

(2)  Law  Rep.  4  C.  P.  159.  (4)  1  Mac  &  G.  551. 

(ft)  Law  Rep.  11  Eq.  146. 
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separate  nse.  Where  there  is  an  express  estate  for  life  given,  there       L  o. 
can  be  no  implication  of  an  absolute  interest.    It  is  true  that  the       i872 
testator  refers  to  the  benefit  given  to  his  granddaughters  as  the      satTob 
"  provisions  "  made  for  them,  and  their  '*  portions ;"  but  those  ex-      m-Sa- 

pressions  are  satisfied  by  the  gift  of  the  income  to  them,  and  the       

capital  to  their  children,  in  the  settlements  which  he  directed  to 
be  made.  The  distinction  which  the  testator  draws  between  the 
£1000  which  he  gives  his  granddaughters  absolutely  out  of  the 
residue,  and  the  property  to  be  settled,  shews  that  he  did  not 
contemplate  the  latter  property  vesting  in  them  absolutely. 

Mr.  Owen,  for  the  trustee. 

Mr.  ViUiers  appeared  for  the  purchaser  of  the  leasehold  interest, 
but  as  he  was  not  a  party  to  the  special  case,  the  Court  declined 
to  hear  him. 

Mr.  Heaih,  in  reply. 


Jan.  16.    LoBD  Hatherley,  L.C. : — 

In  this  case,  which  has  been  extremely  well  argued  by  Mr. 
Heath,  both  in  following  Mr.  Osborne  Morgan  and  in  his  reply,  I 
have  carefully  looked  through  the  will,  and  I  cannot  differ  from 
Yice-Chancellor  Wiekens  in  his  judgment.  Perhaps  if  the  testator 
had  been  more  skilful  in  expressing  his  ideas  the  result  might 
have  been  different  from  what  it  is ;  but  we  must^  of  course,  adhere 
to  his  words ;  and  his  words  are  so  plain  that  we  cannot  escape 
from  the  construction  which  has  been  settled  by  decided  cases,  so 
as  to  give  Matilda  Savage  what  she  is  desirous  to  have,  namely, 
the  absolute  interest  in  the  Phoenix  shares. 

The  scheme  of  the  will  is  peculiar.  The  testator  begins  by 
giving,  first,  an  interest  to  his  grandsons  (whom  he  makes  his 
executors)  in  certain  property ;  and  in  certain  events,  which  did 
2iot  occur,  he  desires  that  that  property  should  go  over  to  his 
granddaughters  in  equal  shares,  and  to  be  secured  in  the  same 
manner  as  the  other  *'  provision  "  he  has  made  for  them.  Now, 
Mr.  Heaih  has  argued  that  the  testator  placed  himself  in  loco 

You  Vn.  2H  1 
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L.  a  parentis — ^that  ibis  proyision  was  an  absolute  portion  for  the  grand- 
1872  daughters,  and  so  the  case  would  be  brought  within  that  class  of 
Savaob  authorities,  of  which  Mayer  v.  Toumsend  (I)  is  an  instance,  where 
V*  it  has  been  held  that,  if  you  find  an  intent  to  dispose  of  the  whole 
—  fund  in  favour  of  a  given  individual,  that  individual  will  not  lose 
the  benefit  of  the  fund  because  it  has  been  directed  to  be  settled 
in  a  manner  which  gives  him  only  an  estate  for  life,  and  then 
passes  it  to  his  children  without  any  ultimate  limitation  for  hi» 
benefit ;  the  principle  of  which  is  well  explained  by  Lord  CotUn- 
ham  in  Lassence  v.  Tiemey  (2).  But  if  you  do  not  find  the  actual 
gift  of  the  whole  fund,  then  it  can  only  be  taken  in  the  mode  in 
which  the  eujoyment  is  pointed  out.  I  am  afraid  that  the  provi- 
sion in  this  will  does  not  constitute  an  actual  gift  sufficient  for 
that  purpose.  What  the  testator  has  done  with  what  he  calls 
the  subsequent  provision  is  this :  he  seems  to  have  been  minded 
to  make  all  his  granddaughters  equal,  and  to  give  a  sum  or 
property  equivalent  in  value  to  a  sum  of  £2500  to  each.  [His 
Lordship  then  read  the  clauses  in  the  will  stated  above,  and  con- 
tinued : — ]  The  two  granddaughters  have  both  attained  twenty- 
one,  and  are  now  very  advanced  in  years,  neither  of  them  being 
married.  That  event  in  which  it  is  given  over  has  not  happened. 
There  is  a  residuary  bequest^  which  of  course  carries  everything 
which  is  not  well  given,  and  the  question  is,  whether  or  not,  under 
the  whole  of  this  will,  and  the  additional  circumstance  which  I 
shall  presently  state,  the  will  is  to  be  read  as  in  the  case  of  Mayer  v. 
Taumeendf  namely,  as  the  gift  of  a  portion  to  each  of  the  grand- 
daughters, the  whole  fund  to  be  settled,  in  the  particular  event  of 
their  marrying  with  the  consent  of  the  trustees  or  guardians,  in 
the  manner  I  have  described,  with  a  gift  over  in  a  given  event,, 
namely,  of  their  dying  under  twenty-one  and  unmarried. 

There  is  another  circumstance  at  the  end  of  the  will  which  is 
also  relied  upon,  which  is  this,  that  there  is  a  gift — ^an  actual 
absolute  gift-— of  £1000  out  of  the  residue  to  the  same  daughters^ 
which  it  is  expressly  declared  shall  be  for  their  absolute  interest, 
and  without  being  settled  in  the  manner  that  he  has  before  directed 
as  to  their  provision — again  referring  to  it  as  being  a ''provision'^ 

(1)  3  Bear.  443.  (?)  1  Mac.  &  G.  561. 
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for  the  daughters.  Now^  it  is  not  inconsistent  with  its  being  a  L.C. 
proyision  that  they  shall  have  a  life  interest^  for  if  they  marry  1872 
under  age,  and  have  children,  it  is  a  provision  for  them.  There  is  satTgb 
this  further  difficulty,  that  this  sum  to  make  up  £2500  is  only  to 
be  in  the  case  of  a  settlement  being  made,  which  settlement,  it 
appears  to  me,  although  that  point  cannot  be  decided  upon  this 
special  case,  is  a  settlement  to  be  made  only  in  the  event  of  a 
marriage  under  age.  This  was  very  ingeniously  put  by  Mr.  Heath. 
He  said  that  the  trustees  are  directed,  until  the  settlement  is  made, 
to  hold  upon  the  same  trusts,  and  that  that  always  implies  the  case 
of  a  settlement  arising.  But  the  case  of  a  settlement  is  not  to  arise 
except  in  the  event  of  their  marrying  under  age ;  and  I  think  that 
proviso  is  to  meet  the  case  of  such  a  settlement  being,  from  some 
cause,  accidental  or  otherwise,  postponed.  But  the  direction  to 
hold  upon  the  same  trusts  does  not  apply  to  the  case  where  no 
settlement  is  directed  to  be  made  at  all.  It  was  said  it  is  a 
strained  construction  to  say  that  this  settlement  is  to  be  made 
only  in  a  given  case.  Now,  it  appears  to  me  that  that  is  not  so, 
because  the  testator  might  well  conceive,  if  the  daughter  married 
under  age,  she  would  require  the  protection  of  trustees  before  the 
settlement  could  be  made ;  but  if  she  married  after  she  attained 
her  age,  then  she  might  be  considered  to  be  old  enough  to  judge 
for  herself,  and  to  have  her  settlement  made  in  such  way  as  she 
might  think  fit  The  testator  did  not  think  it  necessary  that  he 
should  direct  that  any  such  settlement  should  be  made  in  that 
particular  casa 

Again,  it  was  argued,  upon  the  authority  of  Oardiner  v.  Stevens  (1) 
and  Crofton  v.  Davies  (2)  (where  it  was  held  that,  if  there  is  a 
direction  to  pay  the  rents  and  profits  to  a  person  until  he  attains 
twenty-five,  and  then  over,  but,  in  the  event  of  his  dying  under 
twenty-five,  then  ft  gift  of  the  absolute  interest  to  somebody 
else,  there  is  in  such  a  case  an  implied  gift  of  the  absolute  in- 
terest in  the  other  event  not  spoken  of,  namely,  of  attaining 
twenty-five) ;  that,  in  like  manner,  here  there  was  to  be  an  implied 
gift  of  the  absolute  interest  in  the  event  of  the  granddaughters 
surviving  twenty-one.    I  am  afraid  that  that  will  not  help  this 

(1)  30  L.  J.  (Oh.)  199.  (2)  Law  Bep.  4  C.  P.  169. 

2  E2  1 
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L.  C.       particular  case,  because  there  is  an  express  limitation  for  life,  and 
1872       the  gift  over  does  not  exactly  correspond  with  the  period  for  which 

Savaob  the  property  is  held  in  suspense,  as  it  did  in  the  cases  cited ;  for 
this  is  not  the  case  of  a  gift  up  to  twenty-one,  and,  if  they  die 
under  twenty-one,  a  gift  over.  The  two  events  do  not  correspond. 
It  is  a  gift  for  life,  and  in  another  collateral  event,  namely,  dying 
under  twenty-one  and  unmarried,  then  a  gift  over.  Those  cases, 
therefore,  do  not  help  the  construction  of  the  present  limitation. 
The  Vice-Chancellor  has  put  his  judgment  in  very  few  words, 
and  I  shall  do  well  to  follow  his  example  by  saying  that  the  testator 
has  given  an  estate  for  life,  and  that  that  is  their  only  present 
interest  Therefore  I  think  that  the  declaration  should  be  that 
the  daughters  take  for  life.  I  think  that  the  special  case  goes  too 
far  in  asking  for  a  declaration  as  to  future  interest.  The  only 
declaration  will  be  that  the  granddaughters  are  both  entitled  for 
their  lives,  subject  to  any  question  that  may  arise  upon  their 
marriage. 

Solicitor  for  all  parties :  Mr.  Barker. 


Jan.  17, 18. 


L.  0.  KEMP  V.  SOUTH-EASTEEN  BAILWAY  COMPANY. 

IS^  [1869    K.    42.] 

Badwaff — Duration  of  Agreement  to  take  Land — Purposes  of  EaUwaif — 
Evidence  that  Land  is  i-equired, 

A  landowner  agreed  with  a  railway  company  to  sell  them  ten  acres  of  land 
and  one  acre  for  a  station,  at  a  certain  price,  and  that  if  the  company  should 
require  more  land  for  the  station,  or  for  any  purpose,  they  should  pay  for  the 
same  at  the  rate  of  £100  per  acre,  and  the  agreement  was  to  he  supplemental 
to  the  Lands  Clauses  Act,  The  ten  acres  were  paid  for  and  conveyed. 
Before  the  compulsory  powers  of  the  company  had  expired  they  gave  (appa- 
rently hy  mistdce)  notice  to  treat  for  three  acres  more,  and  hefora  the  time 
for  completion  had  expired  they  took  possession  of  these  three  acres,  ailing 
that  they  required  the  land.  They  also  took  possession  of  some  small  pieces 
of  land  which  were  covered  by  earth  slipped  from  the  railway : — 

ffeldf  that,  under  the  agreement,  the  company  had  power,  until  the  expi- 
ration of  the  time  limited  for  the  completion  of  the  railway,  to  take  such  land 
as  they  required  for  the  purpose  of  a  station  or  for  slips  of  earth  at  £100 
anacre. 
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The  Court  will  accept  as  conclosiye  the  evidence  of  the  engineer  in  the  L.  0. 

semce  of  the  company  as  to  the  quantity  of  land  required  for  the  purposes  .^^ 

of  the  railway,  if  the  statement  has  a  reasonahle  appearance  of  accuracy.  ^^y^ 

Decree  of  Bacons  V.C,  reversed.  Kbmp 

9. 

T  South- 

he  Defendants,  the  South-Eastern  Bailway  Company^  by  the     Eastkbh 

8thy  9thy  and  10th  sections  of  the  Sottth-Eastern  Bailway  {Tun-       

Inidffe  and  Dartford  Lines,  dte.)  Act,  1862  (25  &  26  Viet.  c.  xevi.), 
passed  on  the  30th  of  June,  1862,  and  incorporating  the  Consolida- 
tion Acts,  were,  amongst  other  things,  empowered  to  purchase  lands 
by  agreement  for  any  of  the  extraordinary  purposes  specified  in 
the  Bailways  Clauses  Act,  1845,  connected  with  the  railways. 
Their  compulsory  powers  of  purchasing  land  were  not  to  be  exer- 
cised after  three  years  from  the  passing  of  the  Act  (the  30th  of 
June,  1865),  and  the  railway  and  works  authorized  by  the  Act  were 
to  be  completed  within  five  years  from  the  passing  of  the  Act  (the 
30th  of  June,  1867) ;  and  on  the  expiration  of  that  period  the 
compulsory  powers  granted  to  the  company  for  making  the  same 
were  to  cease. 

By  a  subsequent  Act,  the  30th  Vict  c.  cviii.,  entituled  the  South- 
Eastern  Bailway  {Capital)  Act,  1867,  passed  on  the  12th  of  April, 
1867,  the  period  limited  for  the  completion  of  the  railway  and 
works  was  extended  to  the  period  of  one  year  after  the  passing  of 
the  Act. 

On  the  4th  of  September,  1863,  an  agreement  was  entered  into 
between  the  Norwich  Beverstonary  Interest  Society,  of  the  one  part, 
and  the  South-Eastem  Bailway  Company,  of  the  other  part,  whereby 
it  was  witnessed  that  it  was  agreed  the  society  should  sell,  and 
that  the  company  should  purchase,  certain  lands  mentioned  and 
described  in  the  schedule,  and  containing  ten  acres,  part  of  The 
Mountains  Estate,  at  the  price  of  £2000.  The  agreement  con- 
tained, amongst  others,  the  following  clause : — 

"The  company  shall  erect  and  for  ever  maintain  a  passenger 
station  upon  the  piece  of  land  numbered  77  in  the  company's  plan, 
and  one  acre  of  ground  shall  be  considered  as  coyered  by  the  said 
sum  of  £2000  for  the  site  and  purposes  of  such  station ;  and  if  the 
company  shall  require  more  than  one  acre  of  ground  for  the  site 
or  purposes  of  the  said  station,  or  any  additional  ground  for  any 
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L.  c.        purpose  beyond  that  specified  in  the  said  schedule  hereto,  they 
1872        shall  pay  for  the  same  at  the  rate  of  £100  per  acre." 


^"**^  It  was  further  provided  that  the  agreement  was  to  be  taken  as 

SorTH-  supplemental  to,  and  not  in  substitution  of,  the  Lands  Clauses  Ad^ 
Bailwat  Co.  and  that  any  dispute  or  difference  was  to  be  settled  by  arbitration 
in  the  manner  provided  by  that  Act. 

Upon  the  scheduled  ten  acres  the  company  entered  and  con- 
structed their  line  of  railway,  and  the  ten  acres  were  conveyed  to 
them  in  1864. 

2%^  Mouniains  Estate  contained  about  200  acres;  and  by  a  deed 
dated  the  15th  of  February,  1864,  this  estate  was  conveyed  by 
the  trustees  of  the  society  to  the  Plaintiff  Charles  Filch  Kemp, 
and  afterwards  became  vested  in  the  Plaintiffs  Kemp  and  Johnson, 
subject  to  the  provisions  of  the  agreement  with  the  railway  company. 

The  company,  on  the  26th  of  May,  1865,  served  the  Plaintiff 
Johnson  with  a  notice,  under  their  Acts  and  the  Consolidation  Acts, 
to  treat  for  three  acres  of  land,  which  adjoined  the  ten  acres  above 
mentioned.  On  the  1st  of  May,  1867,  the  company  entered  into 
possession  of  the  three  acres ;  and  they  also  had  taken  possession 
of  some  land  covered  by  earth  which  had  slipped  from  an  embank- 
ment. 

The  company  afterwards  built  on  part  of  the  scheduled  land 
a  passenger  station  with  approaches,  called  the  HUdenborouffh 
Station. 

In  June,  1867,  Johnson^  on  behalf  of  himself  and  Kemp,  applied 
to  Mr.  Fredand,  the  solicitor  of  the  company,  and  asked  to  have 
the  value  of  the  land  taken  by  the  company  ascertained.  To  this 
application  he  received  an  answer  signed  *'  John  Freeland,  per  H. 
W.  Porter,"  stating  that  one  acre  for  station  purposes  was  included 
in  the  land  for  which  the  £2000  was  paid,  and  that  the  company 
claimed  the  additional  land  taken  by  them  at  £100  an  acre.  Much 
other  correspondence  followed,  usually  conducted  by  H.  W.  Porter, 
who  signed  the  letters  "  ff.  W.  Porter,  for  law  clerk ;  "  and  at  one 
time,  as  the  Plaintiff  alleged,  the  company  agreed  to  refer  the 
compensation  for  the  whole  of  the  extra  land  to  arbitration,  under 
the  Lands  Clauses  Consolidation  Act.  But  on  the  I2th  of  July, 
1869,  E.  P.  Ceams,  the  then  solicitor  of  the  railway,  wrote  to 
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J'ohnaon,  clauning  the  land  at  £100  an  acre,  under  the  agreement 
of  1863y  and  stating  that  the  only  question  for  the  arbitrators  was 
the  damage  by  severance. 

On  the  31st  of  July,  1869,  Keinp  and  Johnson  filed  the  bill  in  this 
suit  against  the  company,  alleging  that  the  power  of  acquiring 
further  land  under  the  agreement  did  not  extend  beyond  the  ex- 
piration of  their  compulsory  powers ;  that  if  the  Court  should  hold 
that  the  powers  of  the  company  under  the  agreement  were  still 
•exerciseable,  the  company  were  entitled  to  acquire  at  the  rate  of 
£100  an  acre,  in  addition  to  the  one  acre,  only  a  small  quantity  of 
land  for  a  passenger  station ;  and  that  the  company  had  waived  any 
rights  they  might  have  under  the  agreement ;  and  the  bill  prayed 
an  injunction  to  restrain  the  company  from  continuing  in  posses- 
sion of  the  lands,  except  one  acre,  until  the  amount  to  be  paid  for 
the  same,  and  for  damage,  should  be  ascertained  by  arbitration, 
according  to  the  alleged  agreement ;  or  that  that  agreement  might 
be  rescinded,  and  possession  of  the  land  restored  to  the  Plaintiffs, 
and  the  company  ordered  to  pay  damages. 

The  company,  by  their  answer,  said  that  the  notice  to  treat  had 
never  been  acted  upon,  because  they  were,  under  the  agreement  of 
1863,  entitled  to  have  any  land  they  might  require,  at  £100  an 
acre ;  and  that  they  had  taken  possession  of  the  land,  as  they  were 
about  to  construct  a  goods  station.  They  denied  that  they  were 
bound  by  the  alleged  agreement  to  refer,  and  alleged  that  the 
company  wanted  the  land,  as  to  certain  small  portions,  for  the 
purpose  of  making  good  accidental  slips,  and  as  to  the  rest,  for  a 
goods  station. 

The  Plaintiffs  produced  evidence  to  shew  that  the  company  did 
not  want  the  land  for  a  goods  station,  and  had  not  even  begun  the 
works.    The  manager  of  the  company  stated,  in  an  affidavit,  that 
the  land  was  taken  possession  of  by  the  company  for  the  accommo- 
dation of  goods  and  passenger  traffic ;  that  the  passenger  station, 
had  been  built,  but  the  construction  of  the  goods  station  had 
been  suspended,  as  the  traffic  had  not  developed  8o  rapidly  ^  ^^^^ 
expected.    The  engineer  of  the  company  deposed  that  part  of  the 
land  taken  was  covered  by  accidental  slips  of  the  railway,  a^^  ^^^^ 
the  land  taken  for  a  station  was  actually  required  to  afford,  th® 
necessary  facilities  for  the  contemplated  traffic. 


1872 
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The  Vice-chancellor  Baean  made  a  decree  granting  an  in- 
junctioni  and  ordering  the  company  to  pay  damages  to  be  aacer- 
tainedy  and  also  the  costs  of  the  suit  (1). 


(1)  1871.  Nov.  17. 

Sib  James  Bacon,  Y.C,  suid  that 
upon  the  construction  of  the  agreement 
the  company  had  contended  that  they 
were  to  be  at  liberty,  at  any  time,  under 
any  circumstances  whatever,  to  take  any 
land  they  might  think  proper  belonging 
to  the  Plaintiff,  for  the  purposes  of  the 
railway  generally. 

If  the  only  question  before  His 
Honour  were  upon  the  construction  of 
the  agreement,  he  should  not  so  hold. 
He  should  not  hold  that  it  was  in  the 
contemplation  of  the  parties,  or  that  it 
was  expressed  by  the  words  they  had 
used,  that  this  company,  a  perpetual 
corporation,  were  to  be  at  liberty  at  any 
time  to  exercise  the  power  of  oompul- 
Borily  taking  from  the  owner  any  por- 
tion of  land,  however  altered  in  circum- 
stances it  might  be,  which  they  in  their 
judgment  might  think  necessary  for 
the  general  purposes  of  the  railway. 

But  it  was  not  merely  upon  the  agree- 
ment that  this  case  was  to  be  decided. 
Assuming  that  the  powers  intended  to 
be  conferred  by  the  agreement  were  as 
extensive  as  had  been  contended  for, 
surely  they  must  be  exercised  in  such 
a  manner  as  would  entitle  the  company, 
if  they  were  Plaintififs,  to  ask  for  the 
specific  performance  of  the  agreement. 
Now,  would  this  Court  decree  the 
specific  performance  of  such  an  agree- 
ment as  was  said  to  exist  in  this  case  ? 
Such  a  thing  was  wholly  out  of  the 
question,  and  nothing  so  unreasonable 
would  be  done  under  the  authority  of 
this  Court. 

But,  again,  whatever  might  be  the 
extent  or  meaning  of  the  agreement, 
the  parties  claiming  the  benefit  of  it 
must  claim  that  benefit  within  a  rea- 
sonable time.     More  than  that,  they 


must  not  do  anything  which  was  wholly 
inconsistent  with  the  agreement  Per- 
sons who  had  such  a  power  as  this 
chiuse  gave  to  this  railway  company 
might  relinquish  or  modify  that  power ; 
but  they  could  not  do  so  of  their  own 
free  will  only,  if  by  so  doing  they  altered 
the  status  and  interest  of  the  penons 
with  whom  they  were  dealing. 

Assuming,  then,  the  power  of  the 
company  to  be  that  which  they  asserted, 
how  was  it  to  be  explained  that  within 
a  year  and  nine  months  from  the  date 
of  this  agreement  they  served  a  notice 
to  treat  under  the  Act  of  Parliament  ? 
That  was  a  direct  relinquishment 
of,  and  departure  from,  the  agree- 
ment— ^no  slip — ^no  accident — ^no  such 
thing  as  was  suggested  by  the  Lord 
Chancellor  in  his  judgment  in  the  case 
of  the  Bedford  Sailway  Campcm^  r, 
Stanley  (2  J.  &  H.  746)— no  such 
thing  as  might  induce  the  Court  to 
endeavour  to  look  with  as  much  indul- 
gence and  leniency  as  it  oould  upon 
such  a  transaction. 

The  railway  company  had  a  right, 
for  their  own  purposes,  to  exercise  this 
option,  and  to  use  the  power  which  the 
Act  of  Parliament  gave  them.  The 
notice  to  treat  bound  the  owner,  and 
against  it  the  owner  could  not  allege 
the  agreement,  and  could  not  be  heard 
to  say  anything. '  The  case  most  go 
before  a  jury,  and  he  must  make  out 
his  case  as  well  as  he  could.  The  com- 
pany asserted,  and  had  exercised,  a 
right,  which  they  said  they  possessed,  of 
paying  a  less  sum  than  the  jury  might 
award,  if  that  award  should  exceed 
£100  per  acre.  This  was  veiy  difierent 
from  the  case  before  the  Lord  Chan- 
cellor. So  far  from  there  having  been 
any  slip,  or  mistake^  or  miaappiehenr 
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The  company  appealed. 

Mr.  LUtle,  Q.C.,  and  Mr.  C.  H.  Turner,  for  tlie  Appellants : — 
No  doubt  the  notice  to  treat  was  a  mistake ;  but  it  shewed  what 


jricm  in  the  assertion  of  the  company's 
rights,  or  anything  that  could  entitle 
them  to  any  sort  of  indnlgence^if  the 
Ckrart  were  at  liberty  to  extend  any 
indulgence  to  them — it  appeared  that 
they  did  a  most  deliberate  act ;  for  just 
"before  the  time  when  their  powers  of 
compulsory  purchase  under  the  Act  of 
Parliameut  would  expire,  they  gave 
notice,  and  acted  upon  that  notice,  to 
the  extent  of  taking  possession.  [His 
Honour  then  stated  the  effect  of  the 
correspondence  between  the  parties,  and 
came  to  the  conclusion  that  there  was 
no  fresh  agreement  which  he  could 
enforce.] 

On  the  part  of  the  company  it  had 
been  argued  that  in  the  Act  of  Parlia- 
ment there  was  a  power  of  acquiring  land 
for  extraordinary  purposes,  and  that 
that  power  carried  a  right  to  complete 
the  purchase.  But  that  contention  in- 
Tolled  a  total  departure  from  the  agree- 
ment. Whateyer  the  oxnpany's  powers 
of  aoctuiring  land  for  extraordinary 
purposes  might  be,  they  could  not  be  as- 
serted but  by  means  of  a  previous  notice 
to  treat.  So  that  the  argument  was 
wholly  inconsistent  in  the  two  branches 
of  it,  when  it  was  said,  on  the  one  hand, 
that  the  Act  of  Parliament  gave  the 
company  powers  of  acquiring  land,  and, 
<m  the  other  hand,  that  the  notice  to 
treat,  which  imposed  upon  the  company 
the  obligation  of  paying  a  price  to  be 
asoertuned  in  a  particular  way,  was  of 
no  operation. 

A  part  of  the  case  which  had  been 
much  argued  was,  that  this  land  was 
required  by  the  company  for  the  pur- 
pose of  their  railway.  The  House  of 
Lords,  in  the  case  of  Stockton  and  Dar- 


lington Railway  Company  v.  Brown 
(9  H.  L.  C.  246),  did  as  much  as  they 
could  to  put  an  end  to  what  His  Honour 
thought  a  doubtful  practice  growing 
up  in  the  (Courts,  of  employing  and  de- 
legating power  to  experts.  In  that 
case  it  was  decided  that  the  judgment 
of  the  railway  company,  provided  that 
it  was  exercised  bond  fide,  was  to  be  the 
rule  by  which  questions  as  to  the  re- 
quirements of  the  company  were  to  be 
determined.  His  Honour  had  no  in- 
clination to  dispute  that;  and  had  no 
right  to  dispute  it,  if  he  was  inclined 
to  do  so;  but  upon  the  question  of 
whether  this  land  was  required  for  the 
purposes  of  the  line  or  was  not,  it  was 
quite  clear  that  the  Defendants  had 
made  out  no  such  case  as  should  induce 
the  Ck)urt  to  believe  that  they  wanted 
it  for  any  of  the  purposes  of  their  rail- 
way. They  took  an  acre  of  land ;  they 
pointed  out  in  the  agreement  that  an 
acre  would  probably  be  enough  for  the 
site  and  purposes  of  the  station.  No- 
body now  could  doubt,  that  an  acre  was 
abundantly  enough  for  the  station  and 
the  approaches. 

The  evidence  upon  this  subject  was 
of  the  most  meagre  and  unsatisfactory 
kind  that  could  be  conceived ;  and  the 
contention  that  that  land  was  wanted 
for  any  purpose  of  the  railway  con- 
nected with  the  agreement  wholly 
failed.  It  was  quite  clear  that  the 
company  did  not  want  it.  But  if  they 
did  want  it,  then  they  had  not  taken 
the  right  mode  of  acquiring  it.  They 
relied  solely  upon  the  agreement ;  and 
assuming,  for  a  moment,  that  that 
agreement  did  give  them  a  right  to  that 
land  at  the  price  of  £100  an  acre,  still. 
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lands  were  required.  We  took  possession  of  them  before  the  time 
for  completion  was  expired,  and  we  are  therefore  entitled  to  them 
under  the  agreement.  We  want  the  land  for  the  purposes  of  our 
railway ;  and  such  cases  as  B^lcer  v.  Metropolitan  Bailway  Chm- 
pcmy  {1\  Bichmond  y.  North  London  Railway  Company  (2),  have 
no  bearing.  Bedford  BaUtoay  Company  t.  Stanley  (3)  was  mis- 
understood by  the  Yico-Ghancellor^  and  is,  in  fact,  against  his 
conclusion. 


Mr.  Kay,  Q.C.,  and  Mr.  Lawson^  for  the  Plaintiflfe : — 
We  say,  first,  that  the  land  is  not  really  wanted  by  the  company 
for  the  purposes  of  the  railway,  and  is,  therefore,  not  within  the 
agreement;  secondly,  that  they  have  waived  the  agreement;  and 
thirdly,  that  the  agreement  cannot  be  construed  to  mean  that 
they  were  at  all  times  to  hare  as  much  land  as  they  chose  to  ask 
for.    It  meant  that  if  they  happened  to  want  a  little  more  than 


by  serving  the  notice  to  treat,  the  com- 
pany had  wholly  waived  and  departed 
from  that  agreement.  Whatever  their 
rights  might  be  nnder  those  Acts,  they 
might  assert,  but  they  were  not  entitled 
to  retain  possession  of  the  land  under 
the  circumstances  which  existed. 

His  Honour  thought  that  the  con- 
duct of  the  railway  company  had  been 
eminently  unfair,  and  the  decree  must 
be  as  asked  for,  that  was  to  say,  an  in- 
junction restruning  them  from  re- 
maining any  longer  in  possession  of 
land  whidi  was  not  theirs,  and  which 
they  had  no  means  of  making  theirs. 
There  must  also  be  an  inquiry  as  to 
the  damages  to  be  paid  by  the  com- 
pany, and  they  must  pay  the  costs  of 
the  suit 


The  terms  of  the  injunction  as 
finally  settled  were,  that  the  Defend- 
uits,  their  agents.  Sec.,  be  restrained 
**  from  continuing  in  possession  of  the 
lands  and  hereditaments  upon  which 
they  have  so  entered  as  aforesaid  (other 


than  and  except  such  land  as  they  shall 
mark  out  within  a  fortnight  as  one  acre 
on  which  the  passenger  station  has  been 
erected  as  before  mentioned),  and  from 
continuing  to  use  the  same  for  spml 
banks,  or  otherwise  converting  the 
same  in  any  manner  to  the  purposes 
of  the  undertaking  of  the  Defendants, 
the  company,  unless  and  until  the 
amount  to  be  paid  to  the  Plaintiffs  by 
the  Defendants,  the  company,  in  respect 
of  the  said  lands  and  hereditaments 
(other  than  and  except  as  aforesaid) 
as  the  value  thereof,  and  for  compen- 
sation for  damage  thereto  as  aforesaid, 
shall  have  been  ascertained  by  arbi- 
tration under  the  provisions  of  the 
Lands  Clau&es  Consolidaiion  Aet^ 
1845."  An  inquiry  was  also  directed 
as  to  damages,  and  the  amount  so 
assessed  was  ordered  to  be  paid  by  the 
company,  with  the  costs  of  the  suit. 

(1)  31  Beav.  604. 

(2)  Law  Eep.  3  Ch.  679. 

(3)  2  J.  &  H.  746. 
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:he  ten  acres  they  were  to  have  it  at  £100  an  acre ;  but  this  they  L.a 

[nnst  be  able  to  ascertain  in  a  very  short  time,  and  they  cannot  is78 

lave  a  right  to  take  the  land  at  any  time.    They  do  not,  in  faid^  ^^ 

want  this  land,  and  cannot  take  it :  Flower  v.  London,  Brighton,  ** 

%nd  Souih  Coast  BaUway  Company  (1).    We  are,  however,  content  EAsmoi 

that  they  shall  have  the  land  under  their  notice  to  treat,  payings  of  ..^ 
x>iir8ey  the  price  fixed  by  arbitration  or  by  a  jury. 

The  Lord  Chancellob  stated  that  he  had  no  doubt  that  the 
[M>mpany  might  have  the  land  under  the  agreement,  but  could  not 
have  costs,  as  they  had  made  such  blunders.  He  wished  to  hear  a 
reply  as  to  the  slips  only. 

Mr.  lAttUf  in  reply,  said  that  the  company  were  willing,  as  to  all 
the  land  covered  by  slips,  and  not  included  in  the  notice  to  treat, 
to  apply  to  the  Privy  Council  under  5  &  6  Vict.  c.  55,  s.  14,  and 
to  pay  for  the  land  so  taken ;  the  value  to  be  fixed  under  that  Act. 

LoBD  Hathebley,  L.C. : — 

I  am  sorry  that  I  am  compelled  to  differ  from  the  learned  Vice- 
chancellor  as  to  the  result  of  the  blunders  which  have  been  made 
by  the  parties  to  this  suit. 

The  agreement  of  1863  does  not  seem  to  me  open  to  the  objec- 
tion made  and  acceded  to  by  the  Vice-Chancellor,  that  the  con- 
straction  put  upon  it  by  the  Defendants  is  unreasonable.    [His 
Lordship  then  commented  on  the  terms  of  the  agreement,  as  shew- 
ing that  the  owner  of  the  land  wished  to  have  a  station,  and  that  the 
£2000  to  be  given  was  to  cover  the  ten  acres  and  the  acre  wanted 
for  a  passenger  station,  and  the  damage  by  severance ;  and  that 
if  the  company  wanted  more  than  an  acre  for  their  station  and  other 
purposes,  they  were  to  pay  for  it  at  the  rate  of  £100  an  acre.] 
I  really  cannot  see  how  there  can  be  any  misapprehension  as 
to  the  construction  of  that  agreement     But  theu  it  was  argued 
that  it  would  be  unreasonable  to  suppose  that  the  landowners 
were  going  to  bind  themselves  to  sell  at  any  time  hereafter  all 
or  any  part  of  their  estate  of  200  acres  at  this  price  of  £100  per 
acre.    It  is  said  that  this  would  be  an  extravagant  supp<^^^^' 

(1)  2  Dr.  &  Sm.  330;  11  Jar.  (N.S.)  406. 
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L.  a       because  the  land  was  intended  to  be  built  upon  and  would  increase 

1872       in  value,  and  it  could  not  be  supposed  that  the  Flaintifid  would 

^^       give  unlimited  powers  for  all  time  over  their  whole  200  acres.  But 

«•         that  is  not  a  reasonable  way  of  construing  this  agreement.    The 

Eastebn     powers  of  the  company  do  not  extend  to  the  200  acres,  or  to  any- 

J^     '  thing  like  it,  nor  could  any  conceivable  thing  happen  which,  in 

this  remote  place,  would  give  a  power  to  the  company  to  take  for 

their  purposes  200  acres,  or  any  large  portion  of  the  land.     If  they 

ever  proposed  such  a  thing,  or  anything  like  it,  the  Court  would 

say  it  was  an  absurdity,  and  that  they  had  no  power  to  do  so. 

It  was^  however,  a  very  possible  and  a  very  conceivable  thing 
that,  wanting  a  passengers'  station,  they  might  thereafter  want  a 
goods  station.  There  might  also  be  slips,  and  if  they  occurred 
during  the  time  their  powers  lasted,  so  that  the  company  might 
require  more  land,  and  for  such  purposes,  they  would,  under 
this  agreement,  be  entitled  to  the  land  at  the  price  of  £100  an 
acre. 

Then  it  was  said  that  it  is  unreasonable  that  their  powers 
should  be  unlimited  in  point  of  time.  I  hold  distinctly  that  they 
are  not  unlimited  in  point  of  time.  The  agreement  says,  and  I  am 
not  sure  that  I  could  not  infer  as  much  if  it  did  not,  that  it  is  to  be 
supplementary  to  the  Lands  Clauses  Ad,  and  not  in  substitution 
for  it.  The  parties  were  making  a  bargain,  and  these  are  the  sup- 
plemental provisions.  Having  the  price  fixed,  and  having  deter- 
mined upon  a  station,  all  the  rest  of  the  Act  remained  applicable ; 
and,  amongst  other  things,  the  time  within  which  the  works  were 
to  be  made.  This  agreement  would  not  run  for  all  time,  and 
merely  fixed  the  price  instead  of  leaving  it  to  be  settled  by  a  jury 
or  by  arbitration — ^that  is  all.  I  cannot  understand  why  it  should 
be  thought  to  be  a  roving  agreement  extending  over  200  acres  of 
land,  or  for  an  indefinite  period  of  time. 

Then  reading  the  agreement  so,  I  hold  that  the  company  may, 
within  the  time  within  which  they  are  to  finish  their  works,  have 
whatever  land  they  want  at  £100  an  acre.  I  say  within  that 
time,  because  a  notice  to  treat  given  by  a  company  is  perfectly 
good  so  long  as  the  company  are  empowered  to  carry  into  effect 
their  works  under  the  Act  of  Parliament,  and  no  longer.  It  may 
be  given  the  day  before  the  compulsory  powers  to  take  the  land 
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expire,  and  theu  it  will  last  until  the  time  for  which  that  land  is  L.O. 
wanted,  namely,  the  time  for  making  the  works,  has  also  expired,  1872 
but  no  longer.  Kmip 

As  to  the  land  covered  by  slips,  I  hold  that,  whenever  the      goJia. 
company,  during  the  time  they  had  for  the  completion  of  their     EAgrinf 
works,  discovered  that  they  wanted  more  land  in  consequence       -^- 
of  miscalculations  made  by  them  in  the  execution  of  the  works, 
that  land  would  fall  within  the  agreement,  and  would  be  paid  for 
accordingly.    Whatever  they  might  afterwards  want,  they  must 
take  and  pay  for  under  the  powers  of  the  Act,  5  &  6  Viot  c.  55, 
s.  14,  which  authorizes  the  Lords  of  the  Committee  of  the  Privy 
Council  to  grant  the  requisite  powers  to  railway  companies  when 
slips  or  similar  accidents  happen,  and  then  the  fair  value  of  the 
land  must  be  ascertained  in  the  usual  way,  either  by  a  jury  or  by 
arbitration. 

Therefore,  so  far  the  whole  matter  seems  plain,  and  if  nothing 
else  had  happened,  the  course  of  the  company  would  have  been 
plain  and  simple ;  but  the  company  began  by  a  blunder  in  sending 
a  notice  to  treat  in  the  ordinary  way.  [His  Lordship  then  stated 
the  proceedings,  and  said  that  thereupon  the  landowner  might 
have  at  once  demanded  £100  an  acre.]  This  was  entirely  different 
from  the  case  cited,  Bedford  Railway  Company  v.  Stanley  (1), 
where  the  agreement  was  on  one  side  only,  and  I  held  that  the 
company  were  not  bound  until  they  had  accepted  the  terms  offered 
by  the  landowners ;  and  as  they  had  not  done  so,  that  the  land- 
owners were  not  bound.  Here  it  is  a  binding  agreement  between 
the  landowner  and  the  railway  company,  which  either  side  had  a 
right  to  insist  upon.  It  is  said,  however,  that  the  company  was 
bound  by  this  notice  to  treat,  and  so  the  Vice-Chancellor  was  in- 
duced to  hold.  That  might  be  reasonable  if  more  had  not  been 
dona  But  a  great  deal  more  was  done,  and  evidently  neither 
side  considered  this  notice  to  treat  as  a  regular  notice  to  treat  in 
the  usual  manner,  for  until  1867  neither  party  took  a  single  step 
under  the  notice,  except  that  the  company  took  possession  of  the 
land — a  very  tmreasonable  action  on  their  part,  because  they  had 
not  paid  for  it,  and  they  were  not  to  take  possession  until  they 
had  paid  for  it.    [His  Lordship  then  commented  on  the  proceedings 

(1)  2  J.  A  H.  746. 


Digitized  by  VjOOQIC 


374  CHANCERY  APPEALS.  [L.  B. 

L.  C.       and  correspondence  between  the  landowners  and  the  company,  and 

1872        held  that  both  sides  had  made  mistakes,  and  that  tlie  company 

^^p       were  not,  imder  the  circumstances,  boand  by  the  blunders  of  their 

_  «•  clerk.] 

South-  -* 

EA8TERK         So  I  have  come  to  the  conclusion,  as  I  said  before,  that  all  the 

*  land  wanted  by  the  company  beyond  the  one  acre  which  they  have 

already  paid  for,-  must  be  paid  for  at  £100  per  acre,  with  interest 
at  £5  per  cent.,  as  it  should  have  been  paid  for  forthwith.  Then 
as  to  the  land  covered  by  the  slips,  I  think  that  as  to  the  slips 
which  have  happened  before  the  time  for  completing  those  works, 
that  would  be  land  wanted  for  the  purpose  of  the  railway,  and 
would  be  within  the  agreement,  for  sale  at  £100  per  acre.  But 
any  other  land  covered  by  slips  will  have  to  be  taken  at  a  price 
to  be  ascertained  in  the  usual  way. 

I  ought  to  have  noticed  one  subject  which  was  pressed  in  the 
argument,  and  which  is  of   considerable    general    importance, 
namely,  how  far  we  are  or  are  not  bound  by  the  engineer's  evi- 
dence about  lands  being  wanted  for  the  purpose  of  the  railway. 
The  question  hardly  arises  upon  this  appeal,  because  the  Yice- 
Chancellor  has  decreed  that  when  the  company  have  ascertained 
the  price  to  be  paid  for  the  land,  they  shall  hold   this  very 
land  in  question ;  and  I  must  assume  that  the  Yice-Chancellor 
would  not  have  ordered  anything  illegal.    It  would  be  illegal  to 
order  them  to  take  land  which  was  not  wanted  for  the  purpose 
of  their  railway.   But  independently  of  that  consideration,  I  must 
say  that  the  affidavits  filed  by  the  company  seem  to  me  quite 
sufficient  for  such  a  purpose  as  this.    If  they  said  that  they  might 
possibly  want  the  whole  200  acres,  that  would  be  idle ;  but  the 
company  may  want  two  or  three  acres  for  the  purpose  of  a  goods 
station,  and  the  manager  and  engineer  have  sworn  that  the  two  or 
three  acres  were  taken  with  a  prospective  view  of  making  a 
station  for  the  wants  and  necessities  of  the  railway.    I  apprehend 
it  is  the  duty  of  the  company,  and  quite  within  their  province,  if 
they  think  there  is  a  reasonable  probability  that  such  a  station 
may  be  wanted,  to  secure  the  land  for  that  purpose,  and  not  to 
wait  until  their  powers  hare  expired.    The  company  must  calcu- 
late their  wants  according  to  the  intention  and  objects  of  their 
scheme,  and  of  the  likelihood  of  a  traffic  coming.    Those  wants 
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nust  be  supplied  within  the  limited  time,  and  if  their  officers 
>ledge  their  oaths  that  this  is  done  with  a  view  to  a  traffic 
ikely  to  come,  I  think  that  is  all  the  Court  is  authorized  to  look 
:o,  and  the  C!ourt  cannot  speculate  as  to  whether  or  not  it  is  too 
DQLUcIi  or  too  little,  always  subject  to  the  jurisdiction  of  this  Court, 
In  any  case  of  manifest  fraud  upon  an  agreement,  or  upon  an  Act 
>f  Parliament  As  Yice-Chancellor  Kinderslej/,  in  Flower  t.  London^ 
Brighton^  and  South  Good  BaUway  Company  (1),  said,  the  Court 
i¥ill  not  act  upon  the  mere  oath  of  an  engineer  that  he  wants  so 
nucb,  and  there  must  be  some  appearance  of  probability  before  the 
Dourt  will  act  upon  it.  I  think  that  here  the  land  may  well  be 
Bv^anted  for  railway  purposes.  The  owners  are  not  adverse  to  sell 
it  the  increased  price,  and  the  Yice-Chancellor  has  ordered  the 
land  to  be  giyen,  which  I  apprehend  he  never  would  have  done  if 
18  thought  it  was  for  an  ill^al  purpose.  I  think  it  yery  important 
that  the  principle  laid  down  in  the  case  of  Stockton  and  Darlington 
Railway  Company  y.  Brown  (2)  should  be  considered  as  settled, 
md  that  the  Court  should  be  saved  from  a  deluge  of  affidavits  as 
to  whether  land  is  wanted  or  not^  by  simply  saying  that  the  Court 
will  take  the  engineer's  word  for  it  when  he  gives  it  with  a 
reasonable  appearance  of  accuracy. 


SoUcitor  for  the  Plaintifis : 
Solicitor  for  the  Company : 
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Mr.  J*.  H.  Johnson. 
Mr.  Ceams.   ^ 


(1)  2  Dr.  &  Sm.  330;  11  Jnr.  (N.S.)  406. 

(2)  9  H.  L.  C.  246;  6  Jur.  (N.  S.)  1168. 
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L.O.  BRIGGS  V.  UPTON. 

^  [1871    p.    196.] 

Settlement — LegcU  Representatives. 


Dec,  20, 21 
1872 


Jan.  29.  ^^  ^  settlement  the  words  '*  to  pay  to  legal  representatiyes  in  a  due  oonrae 

— -  of  administnition  " :— * 

Held,  to  amount  to  a  direction  to  pay  to  next  of  kin,  and  not  to  executors 
or  administrators. 
Order  of  Wuikem,  V.O.,  aflHrmed. 

15  7  an  indenture  of  settlement  dated  the  2nd  of  Jane,  1825, 
made  on  the  marriage  of  Jane  Briggd  with  John  Upton,  after 
reciting  that  Jane  Brigge  was  entitled,  under  the  will  of  her  father, 
to  a  reversion  in  fee,  expectant  on  the  death  of  her  mother,  in  an 
undivided  fourth  part  of  certain  hereditaments ;  that  she  was  pos- 
sessed of  a  sum  of  £1900  New  Four  per  Cent.  Annuities ;  and  that 
upon  the  treaty  for  the  marriage,  and  in  order  to  make  some  pro- 
vision for  the  said  Ja/ne  Briggs,  and  for  the  issue  of  the  marriage, 
it  was  agreed  that  the  hereditaments  and  the  annuities  should  be 
vested  in  WtUiam  Briggs  and  J.  E.  Upion,  their  heirs,  executors, 
administrators,  and  assigns,  upon  the  trusts  thereinafter  expressed, 
it  was  witnessed  that  Jane  Briggs  conveyed  to  the  trustees, 
their  heirs  and  assigns,  the  share  of  the  said  Jane  Briggs  in  the 
said  hereditaments ;  and  it  was  declared  that  the  trustees  should 
stand  seised  of  the  said  one-fourth  part  of  the  said  hereditaments 
upon  trust,  either  in  the  lifetime  of  the  mother,  or  as  soon  as  con- 
veniently might  be  after  her  decease,  with  the  consent  of  Jane 
BriggSj  if  she  should  be  then  living,  and  if  she  should  be  then 
dead,  then  of  their  own  proper  authority,  to  sell  the  said  share  of 
the  said  hereditaments.  And  it  was  declared  that  the  trustees 
should  stand  possessed  of  the  sum  of  £1900  New  Four  per  Gent. 
Annuities,  and  of  the  moneys  to  arise  from  such  sale,  upon  trusts 
to  invest  as  therein  mentioned,  and  to  pay  the  annual  produce  of 
the  investments  unto  Jane  Briggs  and  John  Upton  during  their 
joint  lives,  and  to  the  survivor  of  them  during  his  or  her  life,  and 
after  the  decease  of  such  survivor  to  hold  the  same  upon  certain 
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trnsts  for  the  benefit  of  the  children  and  issue  of  Jane  BriggB  as       L.  a 
she  should  by  deed  appoint^  and  in  default  of  appointment,  for       1871 
the  benefit  of  her  children  and  issue.    And  it  was  further  declared      Bbiogs 
that  in  default  of  children  or  issue  to  take  under  the  trusts  above      xJptok. 

mentioned,  the  trustees  should  stand  possessed  of  ''  the  said  trust        

moneys  and  premises,  and  the  accumulated  interest  and  diyidends, 
in  trust  for  such  person  or  persons,  and  for  such  uses,  intents,  and 
purposes,  and  subject  to  such  conditions,  as  she,  the  said  Jane 
Briggz  (party  hereto),  notwithstanding  her  intended  or  any 
future  coverture  or  covertures,  by  any  deed  or  instrument  in 
writing,  or  by  her  last  will  and  testament  in  writing,  shall  direct 
or  appoint ;  and  in  default  of  such  direction  or  appointment,  then 
upon  trust  to  pay  or  transfer  the  said  trust  moneys  and  premises 
unto  the  legal  representatives  of  the  said  Jane  BriggB  (party 
hereto)  in  a  due  course  of  administration." 

Part  only  of  the  deed  was  set  out  in  the  bill,  but  by  consent 
the  whole  deed  was  taken  to  be  before  the  Court,  and  it  appeared 
that  in  several  places  in  the  deed  the  words  '^  executors  or  admi- 
nistrators **  were  used  in  the  technical  sense ;  but  in  one  place  the 
word  "representatives,"  and  in  another  place  the  words '^ personal 
representatives,"  were  used  when  the  meaning  would,  in  technical 
words,  be  expressed  by  **  executors  or  administrators." 

The  marriage  took  place  shortly  after  the  date  of  the  settle- 
ment. Ja/ne  Briggs  (then  Jane  Upton)  died  in  1829  without  issue, 
and  without  having  exercised  any  of  the  powers  reserved  to  her 
by  the  settlement.  She  left  her  husband  her  surviving ;  also  her 
mother,  a  brother,  a  sister,  and  a  nephew ;  and  they  were  her  only 
next  of  kin. 

John  UptoUf  in  1830,  obtained  a  grant  of  letters  of  administra- 
tion of  the  personal  estate  of  Jane  Upton. 

Jane  Briggs,  the  mother,  died  in  1847;  and  the  share  of  Jane 
Upton  in  the  real  estate  was  sold  in  1850  by  the  trustees  of  the 
settlement ;  and  the  proceeds  of  the  sale,  amounting  to  £562,  were 
paid  by  them  to  John  Uplon^  to  whom  the  annuities  had  also  been 
transferred,  in  the  belief  that  John  Upton  took  these  sums  under 
the  settlement  as  administrator  to  his  wife. 

John  Upton  died  in  1871,  and  the  bill  in  this  suit  was  then  filed 
by  George  Briggs,  one  of  the  next  of  kin  of  Jane  Upton,  against 
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the  executors  of  John  Upton  and  the  surviying  trastee  of  the 
marriage  settlement,  praying  a  declaration  that  the  Plaintiff  and 
the  other  next  of  kin  of  Jane  Upton  were,  under  the  tnists  of  the 
settlement,  entitled  to  the  funds  comprised  therein. 

The  Defendants  demurred  for  want  of  equity,  and  the  Vice- 
chancellor  Wickens  overruled  the  demurrer  (1). 


(1)  1871.  Nov.  20. 
Sir  John  Wiokknb,  V.O.  : — 

I  think  that  the  tme  construction  of 
the  sentence  is  that  the  administration 
or  disposition  of  the  fund  in  question 
is  vested  in  the  trustees  of  the  settle* 
ment,  and  not  in  the  executors  or  ad- 
ministrators of  the  wife.  That  circum- 
stance,  and  the  further  circumstance 
that  the  words  *'  executors  or  adminis- 
trators" are  repeatedly  used  in  the 
settlement,  are,  I  think,  sufficient  to 
shew  that  the  words  *'  legal  representa- 
tives "  are  not  to  be  construed  "  exe- 
cutors or  administrators."  In  fact,  the 
substitution  of  these  words  for  the  ex- 
isting words  would  make  the  sentence 
inaccurate.  The  question  remains 
whether  the  construction  to  be  adopted 
is  person  or  persons  who  would  have 
taken  under  the  Statute  of  Distribu- 
tiofiB,  excluding  the  husb&nd,  or  person 
or  persons  who  would  be  entitled  to 
the  personal  estate  if  the  wife  had 
died  intestate.  This  appears  to  me 
to  be  a  question  of  great  difficulty. 
Against  the  claim  of  the  husband  it  is 
said,  first,  that  as  this  is  a  marriage 
settlelnent,  if  it  had  been  intended  that 
he  should  take  the  whole  if  he  had 
survived,  it  would  probably  have  been 
so  expressed;  and,  secondly,  which  is 
perhaps  the  same  argument  in  another 
form,  l^that  to  give  effect  to  his  claim 
would  be  equivalent  to  striking  the 
clause  out  of  the  instrument.  Further, 
it  is  said  on  behalf  of  the  Plaintiff  that 
the  words  "l^gal  representatives'*  do 
not  properly  describe  the  husband  in 


respect  of  his  beneficial  interest  in  his 
wife's  property — a  remark  which  de- 
rives weight  from  the  way  in  which 
those  words  are  used  in  the  Statute  qf 
DistrihutUmB,  and  probably  in  some  de- 
gree from  the  decision  in  Bdbinson  v. 
Smith  (6  Sim.  47).  The  words  "in  a 
due  course  of  administration,"  it  is 
suggested,  point  the  same  way.  In 
the  case  of  Bobiruon  v.  Smith  reliance 
was  placed  by  the  Yice-Chancellor  on  the 
word  "pay,**  as  denoting  that  the  husband 
of  the  lady,  who  was  the  trustee  under 
the  will,  was  not  to  take  beneficially, 
since  in  that  case  he  would  "  retain." 
But  this  remark  would  apply  to  the 
case  of  an  appointment  under  the  ante- 
cedent power,  in  which  the  word  must 
necessarily  have  meant  "pay  or  re- 
tain," since  it  could  not  have  been  in- 
tended to  exclude  the  husband  from 
the  possibility  of  his  being  an  appointee. 
A  somewhat  similar  remark  might  be 
founded  in  this  case  on  the  plural 
"representatives,"  which  must  mean 
representative  or  representatives,  but 
is,  of  course,  not  strictly  applicable  to 
the  husband.  Notwithstanding  the 
criticism  on  the  case  of  HdbinBon  v. 
Smith,  I  think  it  is  somewhat  in  the 
Plaintiff's  favour.  On  the  other  side 
reliance  is  placed  on  the  recital  as  shew- 
ing an  absence  of  intention  to  benefit 
the  next  of  kin,  and  the  rights  of  the 
wife's  antecedent  creditors  are  sug- 
gested ;  but  principally,  and  above  all, 
reliance  is  placed  on  the  absence  of  any 
such  express  words  as  are  required  to 
exclude  the  husband's  prima  facie 
right.     It  might  perhaps  have  been 
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The  Defendants  appealed.  L.  a 

1871 

Mr.   Oreene,  Q.O.,  Mr.  G.  HdU,  and  Mr.  Bagshawe,  for  the       *^v^ 
AppeUants:—  ^^f^ 

This  was  a  settlement  made  on  marriage,  and  was  a  contract        ' 

between  the  husband  and  the  wife ;  but  no  intention  to  exclude 
the  husband  from  whatever  he  might  obtain  by  his  marital  right 
is  shewn.  Executors  or  administrators  is  the  primary  meaning  of 
the  words  'Megal  representatiyes,"  and  why  should  any  other 
meaning  be  given  to  them  ?  In  other  parts  of  the  settlement  they 
bear  that  meaning.  The  words  **  in  a  due  course  of  administra- 
tion "  shew  the  same  intention ;  for  who  is  to  administer  funds  but 
an  executor  or  administrator  ?  If  she  had  surrived,  and  had  made 
a  will  not  in  execution  of  the  power,  tlien  her  executors  would 
have  taken  the  property,  and  would  have  administered  it  in  pay- 
ment of  her  debts  and  otherwise.  The  cases,  especially  the  later 
cases,  are  in  favour  of  construing  these  words  to  mean  executors 
and  administrators :  JerminffSY.OaUimoreil);  CorbynY.  French  (2); 
Bailey  v.  Wright  (3) ;  Saherion  v.  Skeeh  (4)  ;  Daniel  v.  Dudley  (5); 
AUen  y.  Thorp  (6) ;  Ktlner  v.  Leech  (7) ;  Einchliffe  v.  Westwood  (8) ; 
Einff  V.  Oleavdand  (9)  ;  In  re  Henderson  (10) ;  In  re  Crawfords 
Trusts  (11)  ;  In  re  Wyndham's  Trusts  (12)  ;  In  re  QryV£ 
Trusts  (13).  

further  suggested  that  the  PlaintifiTs  who  would  be  beneficially  entitled  to 

construction  would  exclude  the  rights  the  personal   estate  of  Mrs.  Upton  if 

of   a  second    husband,  which    could  she  had  died  intestate  and  unmarried. 

hardly  have  been  the  intention.    But  I  therefore  overrule  the  demurrer,  and 

it  is  not  to  be  forgotten  that  the  limita-  reserve  the  costs. 

tion  in  qneation  is  preceded  by  a  power,  (1)  3  Vee.  146. 

and  that  although  the  settlement  con-  (2)  4  Yes.  418. 

templates   the  possibility  of  a  future  (3)  18  Yes.  49 ;  1  Sw.  39< 

marriage^  the  possibility  of  a  second  (4)  1  Russ.  &  My.  687. 

husband  surviving  the  wife  was  likely  (5)  1  Ph.  1. 

to  have  been  taken  into  consideration  (6)  7  Beav.  72. 

In  framing  the  ultimate  limitation  in  (7)  10  Beav.  362. 

default    of    appointment.     Upon  the  (8)  2  De  G.  &  Sm.  216. 

whole,  and  not  denying  the  novelty  (9)  4  De  G.  &  J.  477. 

and  difBculty  of  the'case,  I  have  come  (10)  28  Beav.  656. 

to  the  conclusion  that  the  PlaintifTs  (11)  2  Drew.  230 ;  18  Jur.  616. 

argument  ought  to  prevail,  and  that  (12)  Law  Bep.  1  Eq.  290. 

the  meaning  of  the  words  "  legal  re-  (13)  Ibid.  6  Eq.  589. 

pfcsentatives^"  as  here  used,  is  persons 

272  "                             1 


Digitized  by  VjOOQ IC 


380  CHANCERY  APPEALS.  [L. ». 

L.C.  Sir  BoundeU  Palmery  Q.C.,  and  Mr.  Chittj/y  for  the  Plain- 

1871        tiff:— 

Brigos  We  contend  that  there  is  an  exhaustive  declaration  of  the  tmsts, 
UiTx>K.  excluding  the  husband  entirely.  That  was  the  object  of  the  settle- 
ment.  It  never  was  intended  to  limit  the  ultimate  trusts  to  the 
wife,  as  she  had  a  power  to  dispose  of  the  property  by  her  will, 
and  therefore  it  was  needless  to  limit  the  property  to  her  executors 
and  administrators  in  order  to  give  her  a  power  of  disposition. 
These  are  words  of  purchase  and  not  of  limitation.  In  other 
parts  of  the  will,  and  where  an  estate  is  intended  to  go  to  the 
executors  or  administrators,  it  is  so  expressed.  The  words  'Mn 
due  course  of  administration  "  apply  to  the  trustees  of  the  settle* 
ment,  and  are  a  direction  to  them.  If  the  whole  was  to  go  to  the 
husband  as  administrator,  there  would  be  but  one  taker,  and  no 
due  course  of  administration :  Squib  v.  Wyn  (1) ;  Elliot  v.  Collier  (2). 
The  husband  is  not  a  next  of  kin  within  the  Staiute  of  Distribu- 
tions. These  words  were  held  to  mean  next  of  kin  in  Bridge  y. 
Abbot  (3);  Watt  v.  WaU  (4);  Graftey  v.  Eumpage  (5);  Cotton  v. 
Cotton  {(S)\  MUney.QUbart  {1)\  In  re Newton*s Trusts (8)  ;  Robinr 
son  V.  Smith  (9).  If  the  intention  was  that  the  estate  should  go 
as  contended  for  by  the  Defendants,  why  were  the  words  "  execu- 
tors and  administrators  "  not  used  ?  As  to  the  theory  that  there  was 
an  intention  to  provide  for  the  payment  of  the  wife's  debts,  thai 
is  absurd,  as  the  period  is  postponed  until  the  death  of  the  hus- 
band. BainesY.  Otteif  (10);  Bulmery.Jay  (11);  Wilsony.Pilk^ 
ington  (12),  are  very  similar.  ]  i  ^ 

Mr.  QreenSy  in  reply : — 

Cotton  V.  Cotton  was  a  very  difficult  case,  and  was  not  intended 
to  override  the  other  authorities.  Bridge  v.  AVbot  was  not  a 
case  of  a  husband  as  representative  of  his  wife.  In  many  cases 
there'  was  a  dear  intention  to  distribute ;  but  there  is  nothing 

(1)  1  P.  WmB.  378.  (7)  2  D.  M.  A  G.  715;  5  D.  M.  & 

(2)  1  Ves.  Sen,  15 ;  3  Atk.  526.  G.  510. 

(3)  3  Bro.  C.  C.  224.  (8)  Law  Rep.  4  Eq.  171. 

(4)  3  Ves.  244.  (9)  6  Sim.  47. 

(5)  1  Beav.  46.  (10)  1  My.  &  K.  465. 

(6)  2  Beav.  67.  (11)  4  Sim.  48. 

(12)  11  Jut.  637. 
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of  the  kind  here^  and  no  reference  to  the  statute.    What  is  there       L.C. 
to  bring  in  the  next  of  kin?    We  say  that  the  words  are  words       1871 

of  limitation ;  but  even  if  they  are  words  of  purchase,  still  the  bbigos 
property  goes  to  the  husband  as  the  administrator  or  personal 
representative. 


r. 
Uftok. 


Jan.  29.  Lord  Hatheblet,  L.C.,  doubted  if  the  heir  ought  ik72 
not  to  be  a  party,  in  order  to  argue  that  the  conversion  was  not 
out  and  out,  and  that  he  had  a  claim ;  as,  however,  the  direction 
for  conversion  after  the  death  of  Mr.  Upton  was  absolute,  and  as 
the  case  was  on  demurrer,  His  Lordship  thought  that  the  case 
ought  not  to  stand  over  to  amend  by  making  the  heir  a  party,  and 
hearing  what  he  had  to  say.  His  Lordship  then  stated  the  fetcts 
of  the  case,  and  continued : — 

One  observation  which  fell  from  the  yice-Chancellor  was,  that  if 
he  construed  the  words  ^' legal  represeutatives  in  a  due  course  of 
administration"  to  mean  ''executors  or  administrators,"  then  it 
would  in  truth  be  striking  the  words  out  of  the  will.  I  suppose 
the  meaning  of  the  Yice-Chancellor  to  be  that,  as  the  wife  was  the 
settlor,  everything  would  have  gone  in  the  same  way  as  if  the 
words  had  been  omitted ;  for  there  would  have  been  a  resulting 
trust,  which  would  have  had  exactly  the  same  effect  as  the  con- 
struction he  was  asked  to  give  to  the  words,  namely,  to  carry  the 
fund  to  the  persons  who  would,  through  the  medium  of  letters  of 
administration,  represent  the  wife.  But  though  this  might  be  so 
as  to  the  personalty,  it  might  not  be  exactly  the  case  as  to  the 
realty ;  for  if  the  wife  had  survived  the  husband  there  would  be  a 
question  whether  the  real  estate  was  converted,  and  then  these 
words  might  have  an  effect. 

But  I  quite  agree  with  the  Yice-Chancellor  in  thinking  that  the 
words  ''  in  a  due  course  of  administration  "  cannot  be  read  as  mean- 
ing that  the  trustees  under  the  settlement  were  to  pay  it  tp  the 
executors  or  administrators  in  order  that  they  might  make  a  due 
administration  of  the  property.  I  think  that  the  trustees  are  to  pay 
the  money  to  the  persons,  whoever  they  may  be,  who  are  fitly  ex« 
pressed  by  the  terms  "legal  representatives  in  a  due  course  of 
administratioD," 
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]^.0.  The  Yice-Chancellor  has  further  said  that   thronghoat   the 

1872  settlement  the  terms  '*  executors  and  administrators"  are  constantly 
J^  used  when  those  terms  are  required  for  the  purpose  of  indicating 
r.  the  persons  properly  so  described.  It  turns  out,  on  examining  the 
Uptw.  ^j^qIq  Qf  ii^Q  deed,  not  to  be  quite  invariably  so.  The  deed  is  in- 
accurately framed  in  a  variety  of  ways,  and  in  other  places  the 
words  "  personal  representatives  "  are  used  where  they  obviously 
mean  executors  or  administrators. 

The  construction  that  these  words  mean  here  next  of  kin  is,  I  think, 
strengthened  by  referring  to  the  disposal  of  the  real  estate.  This 
is  a  marriage  settlement  in  which  the  settlor,  the  lady,  is  disposing 
of  both  realty  and  personalty.  To  the  realty,  of  course,  the  hus- 
band would  not  be  entitled  if  no  settlement  at  all  had  been  made, 
except  to  a  life  interest  as  tenant  by  the  courtesy.  But  she  directs 
the  two  funds  to  be  paid  over  as  one  to  those  persons  who  take 
under  the  ultimate  limitations  of  the  settlement.  That  is  open  to 
the  observation  which  was  made  by  Lord  Alvavley  in  Jennings  v. 
OdUimore  (1),  where  the  testator  having  a  power  used  exactly  the 
same  expression  as  he  had  used  in  a  previous  settlement,  and 
almost  exactly  the  same  as  in  this  case.  Lord  AlvarUey  there  said 
that  the  testator  could  not  have  intended  the  words  in  his  will  to 
mean  nothing  more  than  a  gift  to  WiUiam  OdUimore,  to  whom  he 
gave  the  rest  of  his  estate.  And  liOTdAlvanley  held  that  the  pro* 
perty  must  go  to  the  next  of  kin,  stating  distinctly  that  he  decided 
upon  the  will  and  not  upon  the  settlement.  The  limitation  over  was, 
however,  in  that  case,  not  to  the  representatives  of  the  wife ;  but 
probably  Ambrose  Oallimaref  and  not  the  wife,  was  the  settlor. 

Now  I  have  weighed  the  cases  which  have  been  cited,  and  I 
have  weighed  the  difSculties,  some  of  which  appear  to  present 
themselves  to  my  mind  more  strongly  than  they  did  to  the  mind 
of  the  Yice-Chancellor ;  for,  as  I  have  stated  in  respect  of  two  of 
his  observations,  I  am  not  fortunate  enough  to  concur  in  iheir 
force. 

There  still,  however,  remains  the  difficulty  that  this  is  a  settle- 
ment of  property  in  part  of  which  the  husband,  independently  of 
the  settlement,  could  take  no  interest  beyond  a  life  estate  as  tenant 

(I)  3  Ves.  146, 148. 


Digitized  by  VjOOQIC 


VOL.  VIL]  CHANCfiBY  APPEALS.  383 

by  the  courtesy;  and   this  is  limited  over  to  the  legal  repre-       L.C. 
seutatives  of  the  wife  in  a  due  course  of  administratiOD.     Ac-       1872 
cording  to  the  contention  of  the  Defendants,  if  the  wife  made      bmggs 
a  will  and  appointed  .an  executor,  but  only  partially  disposed  of     ^  ^' 
the  property,  then  the  rest  would  go  to  the  husband.    If,  again,       — 
the  wife  died,  and  the  husband  took  out  administration,  the 
whole  would  go  to  him ;  and  if  he  died  without  having  done  so, 
some  one  else  would  take  out  administration  to  the  wife,  and  would 
ha?e  to  account  to  the  administrator  of  the  husband.    So  that 
according  to  the  Defendants  we  must  take  her  intention  to  have 
been  that  she,  not  knowing  who  her  personal  representatives  might 
be,  intended  that  the  trustees  were  carefully  to  hand  over  the 
money  to  the  persons,  whoever  they  might  be,  who  took  out 
letters  of  administration  to  her  estate. 

I  do  not  think  that  to  be  the  natural  meaning  of  the  words. 
The  natural  meaning  of  the  words  would  be,  that  the  trustees  were 
to  pay  it  over  to  those  who,  in  a  due  course  of  administration,  bene- 
ficially represented  her ;  and  that,  of  course,  would  bring  in  the 
Statute  with  reference  to  the  administration  of  intestates'  estates. 
In  the  Statute  of  Distributions  the  words  "  personal  representa- 
tives "  are  used  to  mean  children,  and  not  executors  or  administra- 
tors— an  argument  which  was  relied  upon  in  Bridge  y.Ahbot  (1), 
and  may,  therefore,  be  used  as  a  ground  for  fastening  upon  that 
expression  the  sense  which  is  contended  for  in  the  present  case. 

We  must  consider  the  whole  circumstances  of  the  case,  that  it 
is  a  settlement,  and  that  a  husband  is  provided  for  in  that  settle- 
ment by  having  a  life  interest  given  to  him,  not  only  in  the  fund, 
which  I  may  call  naturally  his  own,  but  also  in  the  real  estate,  in 
which  he  had  no  part  or  claim  beyond  the  courtesy.  And  that  being 
BO,  I  think  there  is  strong  reason  to  conclude  that  the  settlor  in- 
tended by  these  words  to  indicate  those  persons  who  would,  tmder 
the  Statute  of  Distributions,  be  her  representatives  in  point  of 
beneficial  interest,  excluding  the  husband. 

On  the  whole,  I  beg  leave  to  use  in  this  case  the  words  used  by 
Lord  Eldon  in  a  case  before  him,  that  the  difficulties  were  very  great 
on  either  side,  and  that,  on  the  whole,  he  did  not  feel  strongly 

(1)  3  Bro.  C.  0.  224,  227. 
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L.  0.  enongh  impressed  with  the  doubt  on  the  one  side  as  against  the  doubt 
1872  on  the  other,  to  lead  him  to  overrule  the  decision  already  come  to. 
So  I  cannot  take  upon  myself  in  this  case  of  great  difficulty  to 


Uptoh       disturb  the  decision  at  which  the  Vice-Chancellor  has  arrived. 

I  confess  that  I  have  felt  extreme  difficulty  upon  the  whole 

case ;  but  I  have  come  to  the  conclusion  that  I  ought  to  affirm 
the  decision. 

Solicitors  for  the  Plaintiff:  Messrs.  Biffe  &  Co. 
Solicitors  for  the  Defendants:  Messrs.  Few  dt  Co. 
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BOYD  V.  PETEIE.  ^  l,jj. 

[1861    B.    255.]  J872 

Foufer  of  SdU'-Mortgage^Tramfer  of  Mortgage^Destruction  of  Power.         .  Mardi  5. 

In  1825,  2).  mortgaged  an  estate  to  /.  in  fee  (subject,  among  other  incum- 
brances, to  an  existing  mortgage  for  £3000)  to  secure  £27,000  payable  at 
the  end  of  twelve  months,  with  interest  in  the  meantime.  The  mortgage 
deed  contained  a  power  of  sale  providing  that  if  default  should  be  made  in 
payment  of  the  interest,  or  any  part  of  it,  for  a  month  after  any  of  the  days 
appointed  for  payment,  or  in  payment  of  the  principal  on  the  appointed  day, 
then  at  any  time  thereafter,  though  no  advantage  should  have  been  taken 
of  any  previous  default^  /.,  his  heirs  or  assigns,  might  sell.  In  1830, 7.  havmg 
called Jor  payment,  a  deed  of  transfer  was  executed  to  K,  and  B,  This  deed, 
after  reciting  that  7.  was  entitled  to  the  prior  mortgage  for  £3000,  recited 
the  mortgage  of  1825,  and  that  **  in  the  now  reciting  indenture  a  power 
of  sale  is  contained  for  the  better  securing  of  the  principal  sum  and  interest, 
but  the  said  power  has  not  been,  and  is  not  intended  to  be  exercised,"  and 
recited  the  calling  in  of  the  mortgage  moneys,  and  that  7).  had  applied 
to  K.  and  B.  to  discharge  them,  "  which  K.  and  H,  have  agreed  to  do  on 
having  the  said  sums  so  agreed  to  be  advanced  as  aforesaid  secured  to  them 
by  an  assignment  of  the  said  several  securities  hereinbefore  recited,  and  gene- 
rally in  the  manner  hereinafter  appearing."  Then,  in  consideration  of  £30,000 
paid  to  7.  by  K  and  2?.,  7.,  at  the  request  of  7).,  assigned,  and  7.  confirmed  to 
K,  and  i?.,  the  moneys  due  on  the  mortgages, "  and  all  powers  and  remedies  for 
recovering  the  same  sums  respectively,  and  all  benefit  of  the  said  several  in- 
dentures of  mortgage,  and  of  every  covenant  and  security  therein  respectively 
contained."  Then  7.  conveyed  and  7>.  confirmed  to  K.  and  JR,  in  fee  the 
mortgaged  estates,  subject  to  a  proviso  for  redemption  if  D.  should  pay  the 
principal  of  £30,000  on  the  day  therein  named,  being  at  the  expiration  of 
seven  years,  and  should  in  the  meantime  pay  interest  half-yearly  on  the 
0  days  therein  named.  It  was  agreed  that  the  money  should  remain  on  the 
security  for  seven  years,  7).  not  to  be  at  liberty  to  pay  it  off  sooner,  and  K. 
and  B,  not  to  call  for  payment  sooner,  unless  default  was  made  in  payment 
of  interest,  or  2>.  died.  There  was  a  power  of  sale  to  arise  if  default  should 
be  made  in  payment  of  the  principal  or  interest  contrary  to  the  terms  of  the 
proviso  for  redemption ;  and  a  covenant  by  K.  and  B,  that  no  sale  of  the  pro- 
perty should  be  made  without  three  months'  notice.  The  persons  claiming 
under  K.  and  B.  having  put  up  the  property  for  sale,  the  purchasers  objected 
that  the  power  of  sale  in  the  deed  of  1825  was  gone,  and  that  the  vendors 
could  not  make  a  good  title  as  against  mesne  incumbrancers : — 

Eeld  (reversing  the  decision  of  the  Master  of  the  Bolls),  that  the  power  of 
sale  in  the  mortgage  of  1825  was  still  subsisting,  and  capable  of  being  exercised. 

JL  HIS  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls,  so 
far  as  it  declared  a  power  of  sale  contained  in  a  mortgage  deed  of 
the  15th  of  Jnne,  1825,  to  have  been  extinguished. 
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u  JJ.  By  an  indenture  of  release  dated  the  15th  of  June,  1825,  made 

1872  between  Bdbert  Foster  Chrant  Dalton  (then  B.  F.  Orani)  of  the  first 
jj^  part,  divers  other  persons  of  the  next  ten  parts,  and  Charles  Ingram 
^'  of  the  twelfth  part,  and  by  a  fine  levied  in  pursuance  of  it,  the 
—  Ingddstharpe  and  Snettuham  estates  were  conyeyed  (subject,  as 
regarded  the  Ingoldsthorpe  estate,  to  a  mortgage  dated  the  11th  of 
January,  1785,  for  £15,000),  to  the  use  of  Charles  Inffram  in  fee, 
subject  to  a  proviso  for  reconveyance  to  Dalton  in  fee  on  payment 
by  him,  his  heirs,  executors,  administrators,  or  assigns,  to  Inffram, 
his  executors,  administrators,  or  assigns,  of  the  sum  of  £27,000  on 
the  15th  of  June,  1826,  and  of  interest  as  therein  mentioned.  This 
indenture  contained  a  power  of  sale,  which  provided  that  if  default 
should  be  made  in  payment  of  the  interest  of  the  £27,000,  or  any 
part  thereof,  for  the  space  of  one  calendar  month  or  upwards  next 
after  any  of  the  days  or  times  thereinbefore  appointed  for  payment 
thereof,  or  default  should  be  made  in  payment  of  the  principal  sum 
of  £27,000  on  the  day  thereinbefore  appointed  for  payment  of  the 
same,  then  and  in  such  case,  or  at  any  time  thereafter,  although 
no  advantage  should  have  been  taken  of  any  previous  default,  it 
should  be  lawful  for  Ingram^  his  heirs  or  assigns,  to  sell  the  mort- 
gaged property,  either  together  or  in  parcels,  &c.,  &c.  The  power 
contained  the  usual  clauses,  except  that  there  was  no  stipulation 
for  giving  notice  before  exercising  it. 

By  an  indenture  dated  the  23rd  of  July,  1827,  the  sum  of 
£3000,  part  of  the  mortgage  debt  of  £15,000,  secured  by  the 
indenture  of  the  11th  of  January,  1785,  was  assigned  to  Ingram 
absolutely. 

By  an  indenture  of  release  dated  the  2nd  of  July,  1830, 
grounded  on  a  lease  for  a  year,  and  made  between  Ingram  of  the 
first  part,  B.  F.  O.  Dalton  of  the  second  part,  and  Key  and  Bichard- 
son  of  the  third  part,  after  reciting,  among  other  things,  the  mort- 
gage of  the  11th  of  January,  1785,  and  after  a  recital  of  the  deed 
of  the  15th  of  June,  1825,  concluding  with  '^  And  in  the  said  now 
reciting  indenture  a  power  or  trust  for  sale  is  also  contained  for 
the  better  securing  of  the  said  principal  sum  and  interest ;  but  the 
said  power  has  not  been  and  is  not  intended  to  be  exercised,"  and 
after  reciting  the  assignment  to  Ingram  of  the  23rd  of  July,  1827, 
and  reciting  that  the  said  two  sums  of  £3000  and  £27,000  re- 
mained due  to  Ingram  on  his  said  securities,  but  that  all  interest 
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for  the  same  had  been  paid  up  at  the  date  of  the  now  stating  deed,       L.  JJ. 
and  that  Ingram  had  applied  to  Dalion  for  payment  of  those  sums,        1872 
and  that  Dalton,  not  being  provided  with  the  means  of  paying       ^^ 
them,  had  applied  to  Key  and  Richardson  to  discharge  the  same, 
**  which  the  said  W.  Key  and  E.  Bichardson  have  agreed  to  do  on 
haying  the  said  sums  so  agreed  to  be  advanced  as  aforesaid  secured 
toihem  by  an  assignment  of  the  said  several  securities  hereinbefore 
recited,  and  generally  in  the  manner  hereinafter  appearing,"  it  was 
witnessed  that  in  pursuance  of  the  said  agreement,  and  in  conside- 
ration of  £30,000  paid  by  Key  and  Richardson  to  Ingram  at  the 
request  of  Dalton  (the  receipt  of  which  was  acknowledged  in  the 
usual  form),  Ingram,  at  the  request  of  Dalton,  granted  and  assigned, 
and  Dalton  confirmed  to  Key  and  Biehardson,  their  executors,  ad- 
ministrators, and  assigns,  the  said  principal  sums  of  £3000  and 
£27,000,  with  all  interest  thenceforth  to  become  due  in  respect  of 
them,  ''And  all  powers  and  remedies  for  recoveriDg  the  same 
sums  respectively,  and  all  benefit  of  the  said  several  indentures  of 
mortgage  and  of  every  covenant  and  security  therein  respectively 
contained.  To  have,  hold,  receive,  and  take  the  said  several  prin- 
cipal sums  unto  and  by  the  said  FT.  Key  and  E.  BicJiardson,  and 
the  survivor  of  them,  his  executors,  administrators,  and  assigns,  to 
and  for  their  and  his  own  proper  use  and  benefit"    Then  by 
another  witnessing  part  Ingram,  at  the  request  of  Dalton,  released, 
and  Dalton  confirmed  to  Key  and  Bichardson,  their  heirs  and  as- 
signs, the  estates  comprised  in  the  mortgage  securities  and  all  the 
estate,  right,  title,  interest,  property,  claim  and  demand  of  Ingram 
and  Dalton,  or  either  of  them,  of,  in,  to,  and  out  of  the  same,  ''  To 
have  and  to  hold  the  said  manors,  messuages,  &c.,  with  their  and 
every  of  their  appurtenances,  to  the  said  W.  Key  and  K  Bichard- 
son, their  heirs  and  assigns,  for  ever,  free  from  the  several  provi- 
soes for  redemption  contained  in  all  and  every  or  any  of  the  said 
indentures  hereinbefore  recited,  subject  nevertheless  to  the  said  in 
part  recited  indenture  of  mortgage  oi  the  11th  of  January,  1785, 
and  subject  also  to  the  proviso  for  redemption  hereinafter  con- 
tained."    The  proviso  was  to  this  effect :  that  if  Dalton,  his  heirs, 
administrators,  or  assigns,  should  pay  to  Key  and  Bichardson,  or  the 
survivor  of  them,  his  executors,  administrators,  or  assigns,  the  sum 
of  £30,000  on  the  2nd  of  July,  1837,  subject  as  thereinafter  men- 
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L.  J  J.      tioned,  and  should  also  half-yearly,  on  the  2nd  of  January  and  July 
1872       m  every  year,  in  the  meantime  and  until  payment  of  the  principal, 
^^       pay  interest  for  the  same  at  the  rate  of  £5  per  cent,  per  annum 
Pmn.     ^>^o^*  ^"*y  deductions,  Key  and  Biehardson,  or  the  survivor  of 
them,  his  heirs  or  assigns,  would  reconvey.    There  followed  a  pro- 
viso that  the  £30,000  should  remain  on  this  security  for  seven  years, 
without  any  right  on  the  part  of  Ddttan  or  his  representatives  to 
pay  it  off  sooner,  and  without  any  right  on  the  part  of  Key 
and  Bichardson  to  foreclose  or  to  call  for  payment  within  that 
period,  subject  to  the  further  proviso  that  if  defiault  should  be  made 
in  payment  of  the  interest  of  the  £30,000  or;  some  part  thereof, 
for  the  space  of  three  calendar  months  from  any  one  of  the  half- 
yearly  days  of  payment,  or  if  BdUon  should  die  within  the  seven 
years,  then  it  should  be  lawful  for  Key  and  Btehardson^  or  the 
survivor  of  them,  his  executors,  administrators,  and  assigns,  if  they 
or  he  should  think  fit,  and  should  signify  the  same  by  some  writing 
under  his  or  their  hand  or  hands,  to  call  in  the  principal  and  inte- 
rest within  the  seven  [years,  as  if  the  term  of  seven  years  had 
expired  by  lapse  of  time.    There  was  a  covenant  for  payment  of 
the  £30,000  following  the  terms  of  the  proviso  for  redemption. 
There  was  a  power  of  sale  to  arise  "  if  default  shall  be  made  in  pay- 
ment of  the  said  principal  sum  of  £30,000,  or  the  interest  thereof^ 
or  any  part  thereof,' contrary  to  the  proviso  or  agreement  for  re- 
demption hereinbefore  contained,"  with  an  ample  clause  exone- 
rating purchasers  from  seeing  to  the  validity  of  the  sale  as 
regarded  the  giving  of  such  notice  as  thereinafter  was  mentioned, 
or  otherwise.    At  the  end  of  the  power  was  this  covenant:  *'  And 
each  of  them,  the  said  W.  Key  and  E.  Biehardson,  doth  by  these 
presents  for  himself,  &c.,  covenant  with  the  said  B.  F.  O.  DdHon, 
his  heirs  and  assigns,  that  no  sale  or  sales,  or  notice  of  such  sale  or 
sales  of  the  said  hereditaments  and  premises,  or  of  any  part  of  the 
some,  shall,  or  may  be  made  or  given  by  the  said  W.  Key  and  E. 
BiehardBcm,  or  the  survivors,  &c.,  before  or  until  he  or  they  shall  have 
given  to  the  said  B.  F.  O.  DaUon,  his  heirs  or  assigns,  or  left  with  him 
or  them  at  the  last  or  most  usual  place  of  his  or  their  residence  or 
abode  in  England,  three  calendar  months'  notice  in  writing  demand- 
ing payment  of  the  money  which  at  the  end  of  the  time  shall  be 
due  to  the  said  W.  Key  and  E.  Biehardson,  or  the  survivor,  &c.. 
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and  the  said  B.  F.  O.  Dalton,  bis  heirs  or  assigns,  shall  have  made      L.  JJ. 
default  in  payment  of  the  same  at  the  end  of  three  calendar  months,       1872 
to  be  computed  from  the  delivery  or  service  of  such  notice."  ^^ 

In  the  interval  between  the  deeds  of  1825  and  1830,  DaUon  had      p^J'^jg^ 
executed  mortgages  of  the  estate  to  other  parties.     He  ultimately       — 
died  insolvent 

The  property  was  put  up  for  sale  by  parties  claiming  under 
Key  and  Biehardson^  and  was  sold  in  lots.  Some  of  the  purchasers 
took  the  objection  that  the  power  of  sale  in  the  deed  of  June,  1825, 
was  destroyed  by  the  deed  of  July,  1830,  and  that  a  good  title 
eould  not  be  made  without  the  concurrence  of  the  mesne  incum- 
brancers. The  parties  interested  in  the  £27,000  and  £3000  there- 
npon  filed  their  bill  against  the  parties  who  claimed  to  be  mesne 
incumbrancers,  praying  that  it  might  be  declared  that  the  power 
of  sale  in  the  mortgage  of  1825  was  subsisting,  and  that  the  sales 
might  be  carried  into  effect,  or  if  the  Court  should  be  of  opinion 
that  the  power  was  not  subsisting,  then  for  foreclosure.  The  pur- 
chasers were  not  made  parties,  but  appeared  by  counsel,  and 
submitted  to  be  bound. 

The  Master  of  the  Bolls  decided  that  the  power  of  sale  had  been 
destroyed  (1). 

The  priority  of  the  Plaintiffs  was  not  disputed,  but  the  property 
having  risen  greatly  in  value  since  the  contracts  for  sale  were 
entered  into,  the  mesne  incumbrancers,  whose  security  was  scanty, 
were  desirous  that  the  sale  should  not  be  completed. 

Sir  Boundell  Palmer,  Q.G.,  Sir  B.  BaggaUay,  Q.O.,  and  Mr.  Charhs 
Parke,  for  the  Plaintiffs,  in  support  of  the  appeal : — 

We  contend  that  the  Master  of  the  Bolls  has  erred  in  not  giving 
effect  to  the  express  intention  of  the  parties  that  the  transferees 
should  have  all  the  powers  and  remedies  which  were  vested  in  the 
transferor,  and  in  controlling  those  plain  words  by  inference  from 
the  recitals.  The  recital  that  the  power  had  not  been  and  was  not 
intended  to  be  exercised,  which  has  been  relied  on,  means  in  fair 
construction  only  this :  that  it  had  not  been  exercised,  and  that  it 
was  not  intended  to  be  exercised,  except  subject  to  the  provisions 
of  the  transfer  deed — not  that  it  was  not  in  any  circumstances 

(1)  Law  Rep.  10  £q.  482. 
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L.  JJ.  to  be  exercised.  The  very  expression  that  it  was  not  intended  to 
1872  be  exercised  imports  that  it  was  still  to  exist  The  next  recital 
^^  shews  the  intention  that  the  transferees  were  to  have  all  the 
powers  of  the  deed  of  1825.  A  new  power  of  sale  was  of  use 
because  the  old  power  only  extended  to  tEe  £27,000,  not  to  the 
other  £3000,  so  the  giving  it  is  not  inconsistent  with  the  transferees 
retaining  the  old  one.  It  has  been  decided  that  the  concurrence 
of  the  mortgagor  in  a  transfer  deed  with  a  new  proviso  for  redemp- 
tion and  covenant  for  payment  does  not  extinguish  the  old  power 
of  sale :  Young  y.  Bolerts  (1).  The  judgment  in  Curling  v.  ShutOe- 
worth  (2)  is  unintelligible.  The  operative  part  being  clear,  it  is 
not  to  be  departed  from  ut  res  pereat :  Carver  v.  Bichard$  (3) ; 
Young  v.  Smith  (4).  A  clear  operative  part  cannot  be  modified 
by  a  recital :  WeHedey  v.  Lord  Momington  (5). 

The  Solidtor-Oeneral  (Sir  G.  Jessel)^  and  Mr.  Chaj^man  Barber, 
for  one  of  the  mesne  incumbrancers : — 

We  contend  that  there  is  no  such  rule  as  that  a  clear  operative 
part  cannot  be  controlled  by  a  recital.  The  whole  instrument 
must  be  looked  at,  and  the  intention  of  the  parties  collected  from 
it.  Walsh  V.  Trevannion  (6)  clearly  shews  this.  The  recital 
amounts  to  an  agreement :  Bigby  v.  Oreat  Western  BaUwoAj  Com^ 
po/ny  (7).  The  assignment  of  the  powers  is  relied  on ;  but  the 
Appellants  admit  that  it  could  not  operate  according  to  its  terms; 
they  say  it  was  suspended,  we  say  it  was  destroyed  by  its  inconsis- 
tency with  the  present  deed.  The  bargain  here  was,  that  the  old 
power  should  be  gone.  It  is  objected  that  this  gives  an  advantage 
to  mesne  incumbrancers,  and  no  doubt  it  does ;  but  so  does  the 
clause  providing  that  the  money  shall  not  be  called  in  for  seven 
years.  To  recite  the  power  of  sale  in  this  unusual  way  merely 
for  the  purpose  of  introducing  a  statement  that  it  is  not  intended 
to  be  exercised,  is  inconsistent  with  the  idea  of  keeping  it  on  foot. 
The  mortgagor  had  an  object  in  getting  rid  of  the  old  power,  for 
it  was  exerciseable  without  notice.    Mesne  incumbrancers  are  not 

(1)  15  Beav.  558.  (4)  35  Beav.  87. 

(2)  6  Bing.  121.  (5)  D.  P.,  not  reported. 
(8)  1  P.  P.  &  J.  648,  661.                       (6)  16  Sim.  178 ;  15  Q.  B.  733. 

(7)  4  Railw.  Cas.  176. 
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alluded  to  in  the  deed,  and  it  must  be  construed  as  if  there  had  L.  JJ. 
not  been  any.  The  new  power  requires  three  months'  notice,  so  1872 
it  is  dear  that  it  was  intended  to  substitute  one  for  the  other.  botd 

V. 

[The  Lord  Justice  Mellish  : — ^May  not  the  covenant  not  to    .  p*tbie. 
sell  without  notice  apply  to  both  powers  ?    It  does  not  refer 
specifically  to  the  later  power.] 

The  scope  of  the  deed  shews  that  only  the  latter  power  is 
referred  to. 

[The  LoBD  Justice  Mellish  : — Can  the  parties  have  intended 
to  make  a  sale  impossible  without  the  consent  of  the  mesne 
incumbrancers  ?] 

Possibly  not,  but  that  only  comes  to  this,  that  they  made  a 
bargain  without  foreseeing  all  its  results. 

Mr.  Bristotoe,  Q.C.,  and  Mr.  Phear,  for  other  mesne  incum- 
brancers : — 

We  submit  that  there  is  no  jurisdiction  to  make  a  mere  declara- 
tory decree  that  this  power  can  be  exercised  without  our  consent : 
Rooke  V.  Lord  Kensington  (1). 

Sir  W.  M.  James,  L.J. : — This  objection  appears  to  me  a  mere 
technicality.  Subsequent  incumbrancers  stand  very  much  in  the 
position  of  cestuis  que  trust,  and  I  see  no  objection  to  a  bill  being 
filed  against  them  asking  for  a  declaration  that  a  sale  will  be  good 
without  their  concurrence. 

Sir  G.  Mellish,  L.J.,  concurred. 

Mr.  Schamberff,  Q.C.,  and  Mr.  E.  James;  Mr.  Kenyon,  Q.O.,  and 
Mr.  Haynes;  Mr.  SoiUhgate,  Q.C.,  and  Mr.  Nalder;  and  Mr.  Owen, 
for  other  parties. 

Mr.  Batten,  for  the  purchasers,  appeared  and  submitted  to  be 
bound. 

Sir  Bounddl  Palmer,  in  reply. 

(1)  2  K.  &  J.  763. 
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L.  jj.      JSiB  VV.  M.  James,  L J.  :— 
1872  ^ffQ  think  that  after  the  fall  argument  which  this  case  has 


BoTD  undergone,  it  is  not  necessary  to  reserve  our  judgment.  I  am  of 
Petrib.  opinion  that  too  much  effect  has  been  given  by  the  Master  of  the 
Bolls  in  his  declaration  to  the  words  of  the  recital,  that  it  was  not 
intended  that  the  power  of  sale  should  be  exercised.  It  appears 
to  me  quite  clear  that  apart  from  that  recital  there  could  have 
been  no  doubt  whatever  upon  the  intention  of  the  parties  with 
respect  to  the  former  securities.  It  is  the  common  course  of  con- 
veyancing, where  a  new  mortgagee  is  advancing  money  for  the 
purpose  of  paying  off  persons  entitled  to  old  securities,  to  take  an 
assignment  of  all  the  existing  mortgage  debts,  and  also  of  all  the 
securities,  of  all  the  remedies,  of  everything  that  the  old  mortgagees 
had,  so  as  to  keep  them  alive  for  the  further  security  of  himself 
as  new  mortgagee,  in  order  that  he  may  be  protected  against  any 
intervening  incumbrances  which  may  have  been  made  by  the 
mortgagor  in  the  interval  between  the  dates  of  the  two  deeds.  It 
being  of  course  possible  that  the  borrower  may  have  created  some 
mesne  incumbrance,  it  is  always  considered  prudent  to  take  an 
assignment  of  everything  then  existing  in  the  nature  of  security, 
not  for  the  purpose  of  altering  the  bargain  between  the  mortgagee 
and  the  mortgagor,  but  for  the  purpose  of  having  an  additional 
security  for  the  performance  of  that  bargain.  In  the  present  case, 
both  sides  having  agreed  that  the  mortgage  should  remain  on  foot 
for  seven  years,  unless  the  mortgagor  made  default  in  payment  of 
interest  or  died  in  the  interval,  nothing  was  to  be  done,  no  power 
was  to  be  exercised,  no  remedy  was  to  be  resorted  to,  and  no  right 
was  to  be  enforced,  except  in  conformity  with  the  terms  of  this 
new  bargain,  and  with  due  regard  to  the  rights  of  the  mortgagor 
under  it.  There  is  in  this  nothing  that  is  inconsistent  with  the 
subsistence  of  the  old  powers,  and  in  my  judgment  the  argument 
drawn  from  the  final  recital  is  unanswerable,  that  the  new  mort- 
gagees have  stipulated  for,  and  have  obtained  as  the  price  of  their 
advance  of  the  money,  that  the  old  mortgage  debts  and  mortgage 
securities  should  be  kept  alive  for  their  security. '  That  being  so, 
it  would  require  something  very  precise  and  clear  in  any  of  the 
previous  recitals  or  expressions  in  the  deed  to  control  the  operative 
part  of  it,  or  to  affect  the  precisely  expressed  agreement  contained 
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in  the  final  recitaly  which  is  afterwards  carried  into  effect  by      L.  JJ. 
the  operative  part    Now,  are  those  words,  "but  the  said  power       1872 
has  not  been  and  is  not  intended  to  be  exercised/'  fairly  capable       Boyd 
of  an  interpretation  consistent  with  the  good  feith  and  honesty  of     pgJkiB 
the  deed.    It  appears  to  me  that  they  are,  as  they  may  be  under-        — 
stood  to  mean  that  the  power  has  not  been  exercised,  aud  it  is  not 
intended  to  be  exercised  at  present,  or  for  a  certain  time,  or  in  any 
manner  inconsistent  with  the  stipulations  of  this  contract,  or  with 
the  intention  of  the  parties.    This  intention  is  carried  into  effect 
by  a  covenant,  which,  it  appears  to  me,  according  to  its  true  and 
fair  and  plain  meam'ng,  extends  to  prohibit  any  sale  under  the  old 
power,  or  under  any  power  the  mortgagees  might  have,  except 
upon  three  months'  notice ;  and  another  clause  prohibits  the  calling 
for  payment,  for  a  term  of  seven  years,  unless  on  default  by  or 
death  of  the  mortgagor ;  which  would  extend  to  any  remedy  which 
the  mortgagees  might  have  sought  to  enforce  against  the  mort- 
gagor— a  clause  which  the  Court  would  have  enforced  against  the 
mortgagee  so  long  as  the  mortgagor  was  living  and  not  in  default. 

That  being  so,  I  am  of  opinion  that  the  recital  of  the  intention 
does  not  amount  to  an  agreement  between  the  parties  that  the 
power  is  never  to  be  exercised.  It  imports  no  more  in  my  judg- 
ment than  that  the  power  is  not  to  be  exercised  in  the  manner  in 
which,  independently  of  that  recital,  it  would  have  been,  but  only 
as  a  collateral  security  for  the  purpose  of  giving  effect  to  the 
security  thereby  expressed  to  be  effected. 

I  am,  therefore,  of  opinion  that  the  declaration  of  the  Master  of 
the  Bolls,  that  the  power  of  sale  is  no  longer  subsisting,  ought  to 
be  varied,  and  a  declaration  substituted  for  it,  that  the  power  of 
sale  is  still  subsisting,  and  capable  of  being  carried  into  effect. 

Sib  G.  Mbllish,  L.  J.  :— 

I  am  of  the  same  opinion.  The  sole  question,  to  my  mind,  is, 
vrhether  the  general  scope  and  object  of  the  deed  is  controlled  by 
the  recital,  because,  independently  of  the  recital,  I  do  not  think 
any  reasonable  doubt  can  be  entertained  that  the  object  of  the 
parties,  as  shewn  by  the  entire  deed,  was,  that  the  whole  of  the 
existing  securities  should  be  kept  alive,  not,  of  course,  for  the 
purpose  of  being  immediately  enforced,  but  should  be  kept  alive 

You  vn.  2K  1 
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L.  jj,      as  a  collateral  security,  if  necessary^  foi^  the  purpose  of  the  security 

1872       intended  to  be  effected  by  the  deed  itseUl    The  object  of  keep- 

B^       ing  alive  such  old  securities  obviously  is  to  prevent  any  persons 

Petrii.     ^^^  °^*7  ^  meraie  incumbrancers  between  the  date  of  the  old 

—        mortgage  and  the  date  of  the  present  mortgage  from  obtaining 

any  rights  which  may  prejudice  the  security.    It  appears  to  me 

very  irrational  to  suppose  that  any  new  mortgagees  advancing 

money  for  the  purpose  of  paying  off  an  old  mortgage,  and  taking 

an  assignment  of  that  old  mortgage,  should  not  have  every  right 

which  the  old  mortgagees  had,  so  far  as  those  rights  are  consistent 

with  the  terms  on  which  the  money  is  advanced  under  the  new 

mortgage. 

The  Whole  question  turns,  as  it  seems  to  me,  on  the  meaning  of 
the  recitals.  I  quite  agree  that  although  the  clause  in  question  is 
only  in  the  recitals,  and  not  in  the  operative  part  of  the  deed,  still 
if  it  had  in  unambiguous  terms  stated  that  the  power  was  never  to 
be  exercised — if,  instead  of  being  ''  has  not  been  and  is  not  in- 
tended to  be  exercised,"  it  had  been  ^^has  not  been  and  is  agreed 
not  to  be  exercised,"  or  ^'  has  not  been  and  is  not  to  be  exercised  " 
— I  should  have  thought  that  that  would  have  amounted  to  an 
agreement  that  it  should  never  be  exercised;  and  although  I 
might  have  thought  it  strange  that  mortgagees  advancing  their 
money  should  consent  to  such  a  clause,  yet  if  I  found  the  clause 
there  I  should  have  felt  bound  to  give  effect  to  it.  But  the  literal 
meaning  of  the  words  does  not  import  that.  All  that  the  words 
literally  import  is,  that  the  power  has  not  been  exercised,  and  that 
there  is  no  present  intention  of  exercising  it;  and  although  I  quite 
admit  that  if  from  the  whole  scope  and  context  of  the  deed  it 
could  be  seen  that  the  intention  was  that  the  power  should  not  be 
exercised,  the  words  **  is  not  intended  to  be  exercised  "  might  be 
sufiScient  to  constitute  an  agreement  that  it  never  should  be  exer- 
cised, yet  I  think  they  ought  not  to  be  so  construed  unless  we  can 
see  from  the  whole  scope  and  context  of  the  deed  that  that  which 
is  not  the  literal  meaning  must  have  been  the  intention  of  the 
parties.  In  my  opinion,  the  whole  scope  and  context  of  the  deed 
prove  it  to  be  very  improbable  that  such  was  the  intention  of  the 
parties,  and  shew,  on  the  contrary,  that  the  intention  was  to  keep 
the  old  securities  alive  for  the  purpose  of  affording  additional 
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security.    I  asked  the  Solicitor-General  whether  he  could  suggest*      L.  JJ. 
that  any  harm  would  be  done  to  the  mortgagor  by  that  con-       i872 
struction,  or  wliether  the  mortgagor  could  have  had  any  object  in       3^^,^ 
making  an  Express  bargain  that  the  old  power  should  not  be 
kept  alive.    I  do  not  think  that  any  answer  was  given  to  that 
question,  and  I  cannot  see  that  the  mortgagor  could  have  had  any 
possible  personal  object  in  making  a  stipulation  that  the  old 
power  should  not  be  kept  alive.    The  old  incumbrances  clearly 
were  kept  alive  so  as  to  have  precedence  over  the  mesne  incum- 
brancers, who,  as  it  was  not  denied,  might  be  foreclosed,  and  practi- 
cally shut  out.    There  could,  therefore,  be  no  possible  object  in 
confining  the  power  of  sale  of  the  new  mortgagees  so  as  to  make  it 
ineffectual  as  against  subsequent  incumbrancers,  whom  they  had 
undoubted  power  to  foreclose. 

Solicitors :  Messrs.  Parke  dk  Pollock ;  Messrs.  Coverdale  cfe  Co. ; 
Messrs.  Oliver;  Mr.  T.  Gt/Z,  jun.;  Messrs.  Shovhridge;  Messrs. 
PoiveUf  TJumjpson,  &  Oroom  ;  Messrs.  C.  cfe  J.  Allen  dk  Sons. 


HEMMING  V.  MADDICK.  u  JJ. 

[1868    H.    273.]  1872 


Practice^Evidence-'AdmMbility'-StatemetU  made  hy  a  WUneu  inconsistent      ^otdk%, 
with  his  Affidavit^Purchase  of  Shares  in  name  of  a  TruskeSuit  hy 
Liquidator  in  name  of  Contributory  for  Indemnity. 

A  witness,  who  made  an  afi^avit  on  behalf  of  the  Plaintiff  had  pre- 
viously made  a  statement,  which  the  solicitor  for  the  Defendant  had  ta^en 
down  in  writing,  and  alleged  to  be  inconsistent  with  his  affidavit  The 
solicitor  filed  an  affidavit  on  bdialf  of  the  Defendant,  and  made  this  statement 
an  exhibit : — 

Held,  that  the  exhibit  was  not  admissible  in  evidence. 

The  right  of  a  trustee,  in  whose  name  shares  in  a  company  were  standing 
at  the  time  of  its  bemg  wound  up,  to  indemnity  from  his  cestui  que  trusty 
enibroed  by  the  liquidator  in  a  suit  in  the  name  of  the  trustee  who  had  com- 
promised with  the  liquidator  for  his  liability  on  the  shares  upon  terms  including 
a  stipulation  that  the  liquidator  should  be  at  liberty  to  continue  the  suit. 

Decree  of  Malins,  Y.C,  affirmed. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Malins,  in 
a  suit  instituted  by  the  registered  owner  of  250  BhareQ  in  Frederick 

2K2  1 
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L.  JJ,      Symons  dk  Company,  Limited,  a  company  established  under  the 
1872        Campaniea  Ad,  1862,  for  the  purpose  of  obtaining  an  indemnity 
HsKHiKa     fi^™  the  Defendant,  who  was  alleged  in  the  bill  to  be  the  real 
MA^iicK     owner  of  the  shares. 

The  company  was  registered  on  the  9th  of  November,  1865, 

with  a  capital  of  £120,000  in  12000  shares  of  £10  each,  of  which 
£1  was  to  be  paid  on  application  and  the  remainder  on  allotment. 
In  December,  1865,  8000  shares  having  been  applied  for,  it  was 
required,  in  order  to  obtain  a  settling  day  on  the  Stock  Exchange, 
that  1000  more  shares  should  be  taken  up.  Accordingly,  an 
arrangement  was  made  by  which  each  of  four  persons,  of  whom  the 
Plaintiff  was  one,  agreed,  in  consideration  of  twenty-five  guineas,  to 
apply  for  250  shares,  and  the  Defendant  agreed  to  pay  the  applica- 
tion and  allotment  money.  The  Defendant  accordingly  paid  the 
twenty-five  guineas  to  the  Plaintiff  and  the  other  three  persons, 
and  also  the  application  and  allotment  money,  and  the  shares  were 
applied  for  and  allotted  to  them.  The  Plaintiff,  at  the  same  time, 
executed  a  transfer  in  blank,  which  he  gave  to  the  Defendant,  and 
the  transfer  was  afterwards  filled  up  with  the  name  of  a  transferee ; 
but  the  directors  refused  to  register  the  transfer,  and  the  Plaintiff's 
name  remained  on  the  register.  The  company  was  ordered  to  be 
wound  up  on  the  15th  of  December,  1866,  and  the  Plaintiff,  after 
being  placed  on  the  list  of  contributories,  commenced  this  suit  for 
indemnity.  Subsequently  he  assigned  to  the  liquidator,  as  part  of 
a  general  compromise  of  his  liability  as  contributory,  the  right  to 
continue  this  suit  in  his  name  (1).  The  Defendant  contended  that 
the  Plaintiff  and  the  other  three  persons  undertook  the  whole  risk 
of  the  shares  after  payment  of  the  allotment  money,  and  both 
parties  entered  into  evidence  on  the  question. 

The  Vice-Ohancellor  held  that  there  was  an  implied  agreement 
by  the  Defendant  to  indemnify  the  Plaintiff,  and  granted  the  relief 
prayed.    The  Defendant  appealed  from  this  decision. 

Mr.  W.  T.  Jennings,  who  negotiated  the  matter  between  the 
Plaintiff  and  the  Defendant,  made  an  affidavit  for  the  Plaintiff  on 
the  9th  of  April,  1870,  in  which  he  stated  as  follows : — 

"  There  was  no  understanding  whatever  between  us  that  the  four 
(1)  Sec  Hemming  v.  Maddich,  Law  Eep.  9  Eq.  175. 


Digitized  by  VjOOQIC 


VOL.  VII.1  CHANOEBY  APPEALS.  897 

nominees  should  incur  any  liability.     On  the  contrary,  the  under-  L.  JJ. 

standing  between  us  was  that  the  transfers  should  be  executed  and  1872 

registered  immediately,  and  that  the  nominees  would  then  be  Himming 

relieved  from  all  responsibility  whatever."  Mamiok. 

Mr.  A  T.  Cox,  the  solicitor  for  the  Defendant,  made  an  affidavit, 
in  which  he  said : — 

"  Since  the  institution  of  this  suit,  and  on  or  about  the  26th  of 
January,  1869, 1  saw  W.  T.  Jennings,  a  print  of  whose  affidavit, 
filed  in  this  suit  on  the  8th  of  April,  1870, 1  have  read.  1  inquired 
of  him  particularly  as  to  the  facts  and  circumstances  referred  to  in 
the  Plaintiffs  bill,  and  at  the  time  I  took  down  in  writing  from 
his  own  lips  a  statement,  which  he  sigued  in  my  presence,  and 
which  is  now  produced  and  shewn  to  me,  and  marked  with  the 
letter  Z.  I  believe  the  said  exhibit  to  contain  a  true  record  of 
what  the  said  W,  T.  Jennings  then  said  to  me,  partly  in  answer  to 
my  inquiries  and  partly  of  his  own  accord." 

The  exhibit  Z  contained  the  following  statement : — 

^'  Mr.  Maddick  agreed  to  give  me  a  certain  sum  of  100  guineas.  I 
said  I  could  get  four  people  to  apply,  and  I  did  get  them,  and  the 
100  guineas  was  twenty-five  guineas  a  piece.  It  was  imderstood  that 
the  parties  were  to  take  all  the  risk  of  becoming  shareholders.  Of 
course  it  was  for  that  the  twenty-five  guineas  was  paid  them : 
they  were  not  to  have  twenty-five  guineas  for  nothing." 

The  exhibit  Z  was  admitted  on  the  hearing  before  the  Vice- 
Chancelior,  no  objection  having  been  made  to  its  reception, 
and  was  entered  in  the  decree ;  but  on  the  counsel  for  the  De- 
fendant proposing  to  read  it  before  the  Lords  Justices,  it  was 
objected  to  by  the  Plaintifi; 

Mr.  Higgins,  Q.C.  (Mr.  Olasse,  Q.C.,  with  him),  for  the 
Appellant 

Mr.  Cotton,  Q.C.,  and  Mr.  A.  T.  Watson,  for  the  Plaintiff. 

The  LoBDS  Justices  were  of  opinion  that  the  statement  was 
inadmissible  as  evidence,  and  ought  not  to  have  been  admitted  at 
the  hearing.    The  only  purpose  for  which  it  coi^l4  be  used  was  to 
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discredit  the  witness  who  made  it ;  and  if  it  were  to  be  used  for 
that  purpose,  the  witness  ought  to  have  been  cross-examined,  and 
then  the  document  might  have  been  put  into  his  hand,  and  he 
might  have  been  questioned  about  it. 

At  the  conclusion  of  the  arguments  on  behalf  of  the  Appellant, 

The  Lords  Justices,  without  calling  on  the  Plaintiffs  counsel, 
held  that  the  trust  was  clearly  established,  and  that  the  Plaintiff  was 
entitled  to  an  indemnity  against  calls.  The  appeal  was  therefore 
dismissed  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Linklater,  EaeJcwood,  dt  Co. 
Solicitor  for  the  Defendant :  Mr.  A.  T.  Gox. 


UJJ. 

1872 
March  12,  13. 


COOPER  V.  KYNOCK. 

[1871    a    91.] 
Estate  of  Trtuiee^Bule  in  Shelley's  Case. 

Land  was  conveyed  to  a  trustee,  his  heirs  and  assigns,  to  certain  uses ; 
and  after  the  detennination  of  those  uses,  to  the  use  of  the  trustee,  his  heirs 
and  assigns,  upon  trust  to  receive  the  rents  and  profits  and  pay  them  to  A^ 
a  married  woman,  for  her  separate  use,  and  after  the  determination  of  that 
estate  to  stand  seised  of  the  said  land,  to  such  uses  and  upon  such  trusts  as 
A,  should  by  will  appoint,  and  in  default  of  appointment,  to  the  use  of  the 
heirs  and  assigns  of  A. : — 

Held  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  (though  the 
construction  might  be  otherwise  on  a  will)  the  trustee  took  the  legal  estate 
in  fee,  and  that  A.  took  an  equitable  estate  for  life,  with  an  equitable  re* 
mainder  to  her  heirs  and  assigns,  which  two  estates  united  according  to  the 
rule  in  Shelley's  Case  (1)^  and  gave  her  the  equitable  estate  in  fee. 

X>Y  an  indenture  bearing  date  the  10th  of  November,  1841, 
and  made  between  Charles  Smithy  of  the  first  part,  Mary  Smith,  of 
the  second  part,  Ebenezer  Cooper,  of  the  third  party  and  Benjamin 
Smith,  of  the  fourth  part  (being  an  indenture  made  in  contempla- 
tion of  the  marriage  of  Mary  Smith,  and  also  by  way  of  an  arrange- 
ment between  Charles   Smith  and  Mary  Smith)  Charles  Smi^ 

(1)  1  Rep.  93. 
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granted  and  released  unto  the  said  Benjamin  SmUh,  iiis  lieirs  and        L.  JJ. 
assigns,  certain   messuages  and  lands  at  StockweU^  to  have  and        1672 
to  hold  the  said  lands,  messuages,  and  hereditaments,  to  the  uses      gooper 
upon  the  trusts  and  under  and  subject  to  the  provisions,  condi-      kynock 

tions,  and  limitations  thereinafter  contained  of  and  concerning  the        

same :  (that  is  to  say)  to  the  use  of  Charles  Smith  and  his  assigns 
during  his  life,  and  after  his  death  to  the  use  of  his  widow  and  her 
assigns  during  her  life ;  and  the  deed  proceeded,  "  and  from  and 
after  the  determination  of  that  estate,  then,  in  case  the  said  Mary 
Smith  shall  be  discovert,  to  the  use  of  the  said  Mary  Smith,  her 
heirs  and  assigns  for  ever;  but  in  case  (which  event  happened) 
the  said  Mary  Smith  shall  happen  to  be  then  a  married  woman, 
then  to  the  use  of  the  said  B.  Smith,  his  heirs  and  assigns,  upon 
trust  to  take  and  receive  the  rents,  issues,  and  profits  of  the  said 
lands  and  hereditaments  hereby  released,  or  otherwise  assured,  or 
intended  so  to  be,  when  and  so  often  as  the  same  shall  become  due 
and  payable,  and  to  pay  the  same  when  so  received  into  the  only 
proper  hands  of  the  said  Mary  Smith  for  and  during  her  natural 
life,  to  and  for  her  sole  and  separate  use,  wholly  independent  and 
free  from  the  control  of  her  husband,  and  so  that  her  receipt  alone 
shall  be  a  good  discharge  to  the  said  B.  Smith,  or  the  trustees  or 
trustee  for  the  time  being  acting  under  these  presents  for  the  pay- 
ment of  the  same ;  and  from  and  after  the  determination  of  that 
estate  to  stand  seised  of  the  said  lands  and  hereditaments  to  such 
uses  and  upon  such  trusts  as  the  said  Mary  Smith,  notwithstanding 
her  coverture,  shall,  by  her  last  will  and  testament  duly  executed  as 
by  law  required,  direct,  limit,  and  appoint ;  and  in  default  of  any 
such  direction  or  appointment,  or  so  &r  as  the  same,  if  made,  shall 
not  extend  or  be  effectual,  to  the  use  of  the  heirs  and  assigns  of 
the  said  Mary  Smith  for  ever.'*  The  deed  then  contained  a  release 
from  Mary  Smith  as  to  a  sum  of  £2000 ;  and  further  contained  a 
proviso  that  in  case  the  trusts  thereby  created  should  take 
effect  by  reason  of  Maa^f  SrnUh  being  under  ooverture,  then  it 
should  be  lawful  for  Benjamin  Smiih,  or  the  trustee  or  trustees 
for  the  time  being  acting  in  the  execution  of  the  trusts  of  the 
deed^^  retain  out  of  the  rents  his  reasonable  costs ;  and  that  it 
fihaold  be  lawful  for  B.  Smith,  or  the  trustee  or  trustees  so  acting 
as  aforesaid,  by  and  with  the  consent  of  Mary  Smith,  notwith- 
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L.JJ.      standing  her  coverture,  to  grant  leases  as  therein  mentioned. 
1872       Also  a  proviso  giving  power  to  Mary  Smith,  notwithstanding  her 
Ck)0PK8      coverture,  by  any  instrument  under  her  hand,  to  appoint  new  trus- 
Ktkock.     *®^*    ^^^  ^  proviso  that,  in  case,  during  the  continuance  of  the 
—        trusts  thereby  created  and  the  coverture  of  the  said  Mary  Smith, 
she  should  be  desirous  of  raising  any  sum  of  money  for  the  ad- 
vancement of  her  children,  then  it  should  be  lawful  for  her  to 
direct  B.  Smith,  his  heirs  or  assigns,  or  the  trustees  or  trustee  for 
the  time  being  acting  as  aforesaid,  to  raise  any  sum  not  exceeding 
£1000  for  that  purpose. 

Mary  Smith  was  married  to  E.  Cooper  soon  after  the  date  of 
the  above-mentioned  deed.  Charles  Smith  and  his  widow,  and  also 
E.  Cooper,  were  dead. 

Mary  Cooper  (in  the  deed  called  Mary  Smith)  contracted  to  sell 
the  property  comprised  in  the  deed,  claiming  to  have  the  equitable 
estate  in  fee  simple,  inasmuch  as  her  life  estate  and  her  estate  in 
remainder  united  according  to  the  rule  in  Shelley's  Case  (1).  The 
purchaser  took  the  objection  that  her  life  estate  was  equitable, 
and  the  remainder  was  legal  as  a  use'  executed  under  the  statute ; 
that  the  estates,  therefore,  did  not  unite ;  and  that  her  appointees 
or  heirs  would  come  in  as  purchasers. 

Mary  Cooper  thereupon  filed  a  bill  for  specific  performance. 
The  Master  of  the  Bolls  dismissed  the  bill  with  costs  (2). 
The  Plaintifif  appealed. 

(1)  1  Bep.  93.  appearing  within  the  four  corners  "of 

(2)  1872.   Jan.  16.  the  deed.    This  intention  wiU  be  car- 
LoBD  RoMiLLT,  M.R.  (after  reading     rfed  into  effect,  and  the  only  oontiol 

the  principal  clauaes  in  the  deed):—  over  it  is  necessary  obedience  to  the 

The  question  here  is,  is  the  estate  established   rules   of  law.     In  every 

for  life  to  Mary  Smith,  the  Plaintiff,  way  that  I  look  at  this  deed  I  can  see 

of  the  same  quality  as  the  ultimate  no  intention  to  continue  the  estate  in 

remainder  to  her  heirs?    Now,  here  it  the  trustee  beyond  the  life  of  Mary 

is  clear  that  the  life  estete  of  Mary  Smith,    The  words  I  have  read  shew 

Smith  is  an  equitable  estete,  and  that  that,  after  the  death  of  the  Plaintiff,  the 

during  the  life  of  Mary  Smith  the  legal  trustee  is  to  stend  seised  of  the  here- 

estete  is  vested  in  Benjamin  Smith,  the  ditamente  to  such  uses  and  upon  such 

trustee.    But  does  the  legal  estate  ex-  truste  as  Mary  Smith  shall  by  will 

tend  beyond  the  determination  of  the  direct ;  that  is,  to  the  uses  and  truste 

life   estete   of  Mary   Smith  9     The  —not  truste  created  by  this  deed,  but 

answer  to  this  question  is  to  be  found  to  the  uses  and  truste  created  by  the 

in  the  dear  intention  of  the  parties  will  of  Mary  Smith,  and  in  default  of 
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Mr.  C.  HaB,  and  Mr.  Whitehame,  for  the  Appellant : — 

It  18  possible  that,  if  this  was  a  will,  the  limitations  would  be 
diffisrently  construed ;  but  it  is  a  deed,  in  construing  which  the 
legal  meaning  of  words  must  be  taken :  WyJcham  v.  WyJcTiam  (1) ; 
Parkhurst  v.  Smith  (2) ;  Sand,  on  Uses  (3).  A  grant  to  a  trustee  and 
his  heirs  gives  him  the  legal  estate :  Golmare  y.  TyndaU  (4) ;  Ven- 
ahle$  y.  Morris  (5) ;  Lewis  y.  Bees  (6).  The  case  was  very  different 
in  Curtis  y.  Price  (7)  and  in  Doe  y.  HieJcs  (8).  There  is  in  this  deed 
a  dear  grant  to  trustees  and  their  heirs,  and  that  must  mean  an 


LJJ. 
1872 

COOPEB 

V. 

Ktxook. 


her  creating  any  such  uses  and  trusts, 
then  not  in  trast  for  the  heirs  and 
assigns  of  Mary  Smiihf  or  for  any  one, 
but  to  the  use  of  the  heirs  and  assigns 
of  Mary  Smith.  This,  I  think,  limits 
the  estate  of  the  trustees,  and  makes  it 
determine  on  the  decease  of  Mary 
Smiih,  Then  I  look  through  the  rest 
of  the  deed,  and  I  find  in  it  no  provi- 
sions which  require  the  estate  in  the 
trustees  to  extend  beyond  the  life  of 
Mary  Smith.  The  first  clause  is  to 
release  Charles  Smithy  the  father,  from 
all  claim  by  Mary  Smith  on  account  of 
any  money  lent,  and  particularly  from 
any  claim  in  respect  of  £2000.  The 
next  proviso  gives  power  to  the  trustees 
to  retain  out  of  the  rents  of  the  here- 
ditaments all  costs  and  charges  they 
may  be  put  to  respecting  the  trusts, 
and  also  to  grant  leases  for  fourteen 
years.  This  is  limited  to  the  trusts 
taking  effect  by  reason  of  Mary  Smith 
being  under  coverture  at  the  decease  of 
the  survivor  of  her  father  and  his  wife. 
It  is  true  that  the  lease  so  granted  may 
extend  beyond  the  life  of  Mary  Smith, 
but  the  power  to  grant  the  lease  is 
clearly  confined  to  her  coverture.  The 
next  is  a  power  to  appoint  new  trustees, 
but  this  is  confined  to  Mary  Smith 
herself,  notwithstanding  her  coverture. 
The  next  clause  is  the  usual  clause  for 
the  indemnity  of  the  trustees,  and  then 
comes  a  power  to  the  trustees  to  raise 


portions  for  the  children  of  Mary  Smith ; 
but  this  also  is  confined  to  the  cover- 
ture of  Mary  Smith,  and  to  be  done  by 
her  direction,  and  is  confined  to  £1000, 
and  ceases  with  her  coverture.  The 
rest  of  the  deed  consists  of  the  usual 
covenants  by  the  father  that  he  has  a 
good  title,  that  he  has  done  no  act  to 
incumber,  and  also  a  covenant  for  fur^ 
tber  assurance,  and  there  the  deed  ends. 
I  think  the  object  and  intention  of  the 
deed  was  to  create  trusts  to  last  during 
the  life  of  Mary  Smithy  and  to  give  the 
trustees  an  estate  suflScient  to  enable 
them  to  execute  these  trusts,  and  that 
the  determination  of  the  estate  men- 
tioned in  the  deed  was  the  decease  of 
the  Plaintiff,  after  which  the  estates 
created  by  her  will,  or  vested  in  her 
heirs-at-law,  were,  or  were  intended  to 
be,  legal  estates.  At  all  events,  if  I  am 
wrong  in  this  view  of  the  case,  it  is 
dear  that,  entertaining  the  view  I  do^ 
it  is  much  too  doubtful  for  me  to  com- 
pel a  purchaser  to  take  a  title  depend- 
ing on  such  a  question. 

(1)  18  Ves.  395. 

(2)  Willes,  332. 

(3)  VoL  i.  p.  272. 

(4)  2  Y.  &  J.  605. 

(5)  7  T.  R.  438. 

(6)  3  K.  &  J.  132 ;  3  Jur.  (N.S.)  12. 

(7)  12  Ves.  89. 

(8)  7  T.  R.  433. 
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L.  JJ.  estate  to  them  in  fee.  If  the  deed,  as  in  Curtis  v.  Price,  contains 
1872  anything  absolutely  inconsistent  with  that  construction,  the  deed 
C^i^  may  be  construed  differently ;  but  the  inconsistency  must  be  com- 
plete. On  any  other  principle,  in  every  settlement  we  should  be 
obliged  to  speculate  whether  the  estate  given  to  the  trustees  was 
really  in  fee.  As  to  the  words  '*  stand  seised,''  these  are  constantly 
used  when  the  legal  estate  is  outstanding,  and  are  not  exclusively 
applicable  to  the  legal  estate. 

Sir  JJ.  BaggaUay,  Q.C.,  and  Mr.  BedweU,  for  the  Defendant : — 
At  all  events  this  case  is  not  clear,  and  it  would  be  wrong  to 
compel  a  purchaser  to  take  and  pay  for  an  estate,  leaving  him 
exposed  to  an  ejectment.  The  wrong  done  to  him  would  be  very 
great;  whereas  there  is  no  harm  in  leaving  the  vendor  in  posses- 
sion of  such  estate  as  she  has.  No  doubt  the  grant  to  a  man,  his 
heirs  and  assigns,  carries  the  fee,  but  it  may  be  cut  down,  as  in 
Doe  V.  Hicks  (1).  The  words  are  equivalent  to  confining  the  estate 
of  the  trustees  to  the  life  of  Mary  Smttfii  Why  should  it  be  con- 
tinued ?  If  the  intention  had  been  that  the  trustee  should  continue 
so  after  her  death,  the  words  would  have  been  very  different. 
There  is  nothing  in  the  powers  given  by  the  deed  which  requires 
the  trust  to  continue  after  the  life  of  Mary  Smith ;  in  fact,  the 
power  to  appoint  new  trustees  is  expressly  confined  to  her  life.  If 
the  rule  in  Shelley's  Case  (2)  was  intended  to  apply,  she  and  her 
husband  could,  during  the  coverture,  have  sold  and  conveyed ;  but 
clearly  the  intention  was  that  they  should  not.  Any  other  con- 
struction cuts  out  the  power  to  appoint  by  wilL  Why  did  the 
settlors  take  the  trouble  of  having  this  deed  if  the  result  was 
simply  to  vest  the  legal  estate  in  trustees,  and  to  leave  it  to  be 
dealt  with  as  the  wife  and  husband  chose. 

Sir  W.  M.  James,  LJ.  : — 

The  question  in  this  case  depends  upon  the  construction  of  a 
deed,  the  material  words  in  which  are  these : — [His  Lordship  then 
read  the  limitations  of  uses  in  the  deed.] 

The  Master  of  the  Bolls  thought  that  the  trustee  had  not  an 
estate  in  fee.    His  general  proposition  was  that  he  did  not  find 

(1)  7  T.  R.  433.  (2)  1  Rep.  93. 
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any  indication  of  an  intention  to  continue  the  legal  estate  in  the       L.  JJ. 
trustee  beyond  the  life  of  Mary  Smith,  applying,  as  I  conceive,  to        1872 
this  deed  the  rules  and  principles  which  have  been  applied  to      cootkb 
will&    But  there  are  several  decisions  of  the  Courts  refusing  to     ^ynock 

apply  those  rules  to  deeds.    In  particular,  cases  have  been  cited  to        

us  in  which  the  very  same  question  has  arisen  upon  limitations 
to  trustees  and  their  heirs  to  preserve  contingent  remainders,  and 
in  these  cases  that  limitation  has  been  held  to  give  them  an  estate 
in  fee  simple. 

Now  if  there  is  any  case  in  which  the  Court  would  cut  down 
the  meaning  of  the  words  "  heirs  and  assigns,"  it  would  be  pre- 
cisely the  case  of  such  a  legal  technicality  as  an  estate  given  to 
trustees  to  preserve,  and  in  no  case  could  a  limitation  of  the  estate 
of  the  trustee  be  more  reasonably  implied.  But  it  has  never  been 
so  held,  except  in  the  case  of  Curtis  v.  Frice  (1),  which  stands  by 
itself,  and  in  which  the  limitation  to  trustees  to  preserve  was 
followed  by  the  creation,  of  a  term  in  themselves  of  100  years. 
This  was  held  to  be  so  contmdictory  that  the  estate  of  the  trustee 
must,  by  necessary  implication,  be  limited.  But  in  every  other 
case  the  conclusion  has  been  different.  In  Lewis  v.  Bees  (2),  the 
present  Lord  Chancellor,  when  Vice-Chancellor,  delivered  a  very 
elaborate  judgment,  considering  all  the  cases,  and  came  to  the 
conclusion  that  he  could  not  cut  down  the  estate  in  fee  which  had 
been  given  in  the  first  instance  to  the  trustees,  and  that  in  a  deed 
the  legal  construction  of  the  words  could  not  be  varied  by  the 
implied  intent. 

To  say  that  anything  but  equitable  estates'  are  given  in  this 
deed  after  the  limitation  to  ''  the  use  of  B.  Smith,  his  heirs,  and 
assigns,"  would  be  in  effect  to  overrule  all  the  decisions  on  the 
Statute  of  Uses,  that  where  you  have  a  limitation  to  a  trustee, 
his  heirs  and  assigns,  to  the  use  of  the  trustee,  his  heira  and 
assigns,  the  first  use  is  executed,  and  the  subsequent  limitations 
only  operate  to  give  equitable  estates. 

Here  the  limitations  over  are  limitations  of  trusts  after  a  use 
executed  by  the  statute,  and  the  true  construction  of  this  deed 
appears  to  me  to  be  conclusively  settled  by  the  authorities. 

I  find  in  the  judgment  of  the  Master  of  the  Bolls  no  reference 
(1)  12  Ves.  89.  (2)  3  K.  &  J.  132 ;  3  Jur.  (N.  S.)  12. 
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li.3J.      to  tte  cases  ia  which  that  broad  distinction  (too  late  now  to  be 
i»TO        questioned)  has  been  held  to  exist  between  the  construction  of 
these  words  in  a  will  and  in  a  deed. 

This  isy  in  my  opinion,  the  constraction  to  be  put  upon  this  part 
of  the  deed,  without  reference  to  any  other  part ;  and  it  seems  to 
me  that  all  the  provisions  of  the  deed  are  perfectly  capable  of 
taking  effect  if  the  subsequent  estates  are  deemed  equitable 
estates. 

Then  can  we  say  that  this  is  a  case  of  such  doubt  that  the  vendor 
can  never  dispose  of  his  land  ?  In  my  opinion  no  Court  of  Law  will 
ever  question  our  decision  that  the  limitation  to  the  use  of  a 
trustee  and  his  heirs,  for  the  separate  use  of  a  married  woman,  is 
to  receive  the  same  construction  as  the  limitation  to  the  use  of 
trustees  to  preserve  contingent  remainders  has  received.  I  see  no 
such  doubt  in  this  case  as  will  induce  the  Court  to  refuse  specific 
performance. 

Sib  G.  Mellish,  L.J.  :— 

I  am  of  the  same  opinion.  We  are  to  construe  the  words  of 
this  deed,  and  we  find  a  conveyance  to  Benjamin  Smith,  his  heirs 
and  assigns,  to  the  use  of  Benjamin  Smith,  his  heirs  and  assigns. 
Now,  beyond  all  question,  these  words,  taken  by  themselves,  give 
Benjamin  Smith  an  estate  in  fee  simple.  Then  the  conveyance 
goes  on  to  declare  a  trust  for  Mary  Smith  for  her  life,  with  words 
as  to  her  separate  use,  which  merely  shew  what  the  trusts  were. 
The  deed  then  says,  ''And  from  and  after  the  determination  of 
that  estate."  Now  this,  as  has  been  admitted,  does  not  mean  the 
determination  of  the  estate  of  the  trustee,  but  must  mean  the 
determination  of  the  estate  of  Mary  Smith,  which  is  an  equitable 
estate;  therefore  the  deed  professes  in  these  words  to  give  the 
limitations  over  after  the  equitable  estate. 

Then  the  words  are,  "to  stand  seised,"  which  words  do  not 
affect  the  question,  for  it  would  be  absurd  to  hold  that  there  is  any 
inconsistency  in  saying  that,  having  given  Benjamin  Smith  the  fee 
simple,  he  is,  after  the  equitable  estate  for  life  has  determined,  to 
stand  seised  upon  certain  other  trusts.  [His  Lordship  then  read 
the  remaining  words  of  the  limitation.] 

It  appears  to  me  that,  beyond  all  question,  the  whole  limitation 
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is  to  the  use  of  Benjamin  Smith,  his  heirs  and  assigns,  in  trust  for       L.  J  J. 
Mary  Smith  during  her  life,  and  after  her  death  to  the  use  of  or        1872 
in  trust  for  such  persons  as  she  shall  by  will  appoint,  and  in  default,      Gooper 
for  her  heirs  and  assigns.  Kynook. 

It  is  impossible  to  hold  that  Benjamin  Smith  has  not  that  legal        

estate,  without  holding  that  there  may  be  a  use  upon  a  use. 

I  doubt  whether  any  intention  which  you  could  collect  from 
other  parts  of  the  deed  would  be  sufiScient  to  control  these  limita- 
tions unless  you  found  some  important  inconsistency  or  contra- 
diction which  would  compel  you  to  put  a  different  construction 
upon  the  words.  I  cannot,  however,  find  in  the  rest  of  this  deed 
anything  to  shew  that  such  was  not  the  intention  of  the  parties. 
The  general  object  of  the  deed  was  to  give  Mary  Smith,  as  far  as 
possible,  the  complete  control  over  the  property.  There  is  no 
limitation  to  any  one  else,  and  it  is  clear  that  the  words  ''her  heirs 
and  assigns"  were  inserted  for  the  purpose  of  enlarging  her  estate. 
The  words  as  to  her  will  do  not  deprive  her  of  anything,  but  were 
intended,  as  she  would  be  a  married  woman,  to  give  her  neverthe- 
less power  to  dispose  of  the  estate  by  will.  Even  if  the  words 
could  be  modified,  I  cannot  find  anything  in  the  rest  of  the  deed 
which  would  have  that  effect,  and  I  am  satisfied  that  we  are  carry- 
ing into  effect  the  intention  of  the  parties  to  the  deed  by  holding 
that  the  trustee  took  the  legal  estate  in  fee. 

The  decree  of  the  Master  of  the  RoUs  must  be  reversed,  and  a 
decree  will  be  made  for  specific  performance. 

Solicitors  for  the  Plaintiff:  Messrs.  Budd  &  Co. 
Solicitors  for  the  Defendant :  Messrs.  Sheffield  dt  Sons. 
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L.  jj.  NESHAM  V.  SELBT. 

^^  [1870    N.    60.] 

Agreement  far  Lease^Leiier-^Memarandum  in  Writing— Statute  of  Frauds, 

The  Plaintifif,  in  a  bill  for  specific  performance  of  an  agreement  to  take  a 
lease  of  a  house,  alleged  and  produced  evidence  of  a  verbal  agreement  which 
was  denied  by  the  Defendant.  In  order  to  take  the  case  out  of  the  Statute 
of  Frauds^  the  Plaintiff  relied  on  a  letter  written  by  the  Defendant,  in  which 
the  Defendant  agreed  to  take  the  house  for  seven  years  on  certain  terms,  but 
in  which  the  day  of  the  commencement  of  the  lease  was  not  mentioned ;  and 
on  another  letter  from  the  Defendant  mentioning  the  day  of  commencement, 
and  adding  terms  to  which  the  Plaintiff  did  not  agree : — 

Edd^  that  there  was  no  memorandum  of  agreement  sufiBcient  to  satisfy  the 
requirements  of  the  Statute  of  Fraude. 

Decree  of  the  Master  of  the  Rolls  affirmed. 

1  HIS  was  a  suit  for  the  Bpecific  performance  of  an  agreement  to 
let  a  house,  and  the  only  question  was,  whether  there  was  a  memo- 
randum in  writing  of  the  agreement  sufBcient  to  take  the  case  out 
of  the  Statute  of  Fravds. 

According  to  the  case  of  the  Plaintiff^  a  verbal  agreement  for 
lettmg  a  house  for  a  term  of  seven  years,  to  commence  at  the 
Michaelmas  following,  was  come  to  between  the  Plaintiff  and  the 
Defendant  at  an  interview  on  the  19th  of  March,  1870.  After  the 
interview  the  Defendant  wrote  and  gave  to  the  Plaintiff  a  letter 
containing  these  words :  *^  I  agree  to  take  Cronstadi  House  for  the 
term  of  seven  years,  on  lease,  subject  to  the  condition  of  termi- 
nating at  six  months  in  the  event  of  my  death,  at  the  rent  of  £120 
per  annum,  on  its  being  put  into  proper  and  tenantable  repair." 
On  the  following  day  the  Defendant  wrote  a  long  letter  to  the 
Plaintiff,  mentioning  that  the  lease  was  to  begin  at  Michaelmas, 
and  specifying  a  considerable  number  of  repairs  and  alterations 
which  he  should  require.  The  Plaintiff  answered,  not  accepting  all 
the  terms  contained  in  the  Defendant's  letter.  The  Defendant 
finally,  on  the  5th  of  April,  refused  to  accept  the  lease,  and  the 
bill  in  this  suit  was  then  filed.  The  Plaintiff  had,  on  the  20th  of 
March,  obtained  a  specification  of  repairs,  and  soon  afterwards  signed 
a  contract  with  a  builder  for  the  repairs,  which  were  completed  in 


Digitized  by  VjOOQIC 


V. 

Sblbt. 


VOL.  VTL]  CHANCERY  APPEALS.  407 

July,  but  did  not  include  everything  which  the  Defendant  had  L.  JJ, 
required.  The  Defendant  denied  that  a  verbal  agreement  had  1872 
been  made  as  set  up  by  the  Plaintiff.  NbshIm 

The  Master  of  the  Kolls  dismissed  the  bill  with  costs,  as  re- 
ported (1),  where  the  facts  are  fully  stated. 

The  Plaintiff  appealed. 

Mr.  Dawiey  (Mr.  SouthgcUe^  Q.C.,  with  him),  for  the  Appellant : — 

We  have  a  complete  verbal  agreement,  of  which  the  letter  of  the 
19th  of  March  is  sufficient  evidence  to  comply  with  the  require- 
ments of  the  Statute  of  Frauds.  The  only  deficiency  in  that  letter 
is,  that  the  day  when  the  lease  was  to  commence  is  not  stated,  and 
that  date  we  obtain  from  the  Defendant's  letter  on  the  following  day. 
We  can  supply  that  deficiency  without  accepting  the  other  terms 
of  the  letter :  Warner  v.  WUUngton  (2) ;  Bailey  v.  Sweeting  (3). 
If  the  beginniug  of  the  lease  had  been  stated  in  the  letter,  there 
would  have  been  a  complete  agreement ;  and  with  that  omission 
supplied,  the  letter  constitutes  a  coihplete  agreement.  The  rest  of 
the  Defendant's  letter  is  merely  putting  his  construction  on  the 
agreement  to  repair,  and  asking  for  something  relating  to  another 
house. 

[The  Lord  Justice  Mellish  : — How  does  it  appear  that  the 
Plaintiff  accepted  the  offer  contained  in  the  letter  of  the  19th  of 
March?] 

All  that  is  wanted  is  a  writing  by  the  party  to  be  charged.  It 
is  not  necessary  that  the  other  party  should  sign  anything.  The 
Plaintiff  began  immediately  to  act  upon  the  agreement,  and  now 
asks  for  specific  performance. 

Mr.  Fry,  Q.C.,  and  Mr.  A.  T.  Watson,  for  the  Defendant,  were 
not  called  upon. 

Sir  W.  M.  James,  L.J.  :— 

In  this  case  the  Plaintiff  has  filed  a  bill  on  an  agreement 
evidenced  by  letters.    It  is  admitted  that  the  first  letter  does  not 

(1)  Law  Rep.  13  Eq.  191.  (2)  3  Drew.  523 ;  2  Jur.  (N.  S.)  433. 

(3)  9C.B.(N.S.)848. 
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li.JJ.      contain  all  the  terms  of  the  alleged  agreement     The  omitted 
1872        term  is  said  to  be  eyidenced  by  a  second  letter.    But  that  letter 
KuHAM     Bhews  that  the  understanding  of  the  Defendant  as  to  the  agree- 
cj  *•         ment  was  diflferent  from  that  of  the  Plaintiff.    Then  the  whole 
thing  is  broken  off  before  the  Plaintiff  has  bound  himself  to  any- 
thing, and  the  Plaintiff  was  never  placed  in  any  difficulty  by  the 
agreement  being  broken  off.    I  think  that  the  Court  has  gone 
quite  &r  enough  in  decreeing  specific  performance  upon  letters  as 
constituting  agreements^  where  one  side  is  bound  and  the  other 
not 

In  my  opinion  this  appeal  must  be  dismissed. 

Sir  G.  Melush,  L.  J. :— I  agree. 

Solicitors :  Messrs.  Pearson  dt  Lee  ;  Messrs.  Aldridge  dt  TJuyrn. 


Digitized  by  VjOOQ IC 


VOL.  yn.]  CHANGEBT  APPEAL&  409 


PHILLIPS  V.  GREAT  WESTERN  RAILWAY  COMPANY.        }-0-„ 

[1871    P.    161.]  1878 

BaUvoay  Ocmpany-^SUpping  Trains — Express  Trains — Control,  AprH  15, 17. 

A  railway  company  ooyenanted  with  the  bnilden  of  refreshment  rooms  at 
a  station  on  the  line  of  railway  that  all  trains  which  should  pass  the  station 
carrying  passengers,  not  being  goods  trains  or  trains  to  be  sent  express  or  for 
special  purposes,  and  except  trains  not  under  the  control  of  the  company, 
should  stop  for  a  reasonable  period  of  about  ten  minutes.  The  Postmaster- 
General,  proceeding  under  an  Act  of  Parliament  which  was  passed  before  the 
covenant  was  made,  required  the  company  to  run  a  train  carrying  mails  at  a 
certain  hour,  and  stopping  at  the  station  for  five  minutes  only : — 

EM  (reversing  the  order  of  WickenSy  y.C.)»  that  such  a  train  was  a  train 
** not  under  the  control  of  the  company"  within  the  meaning  of  the  excep- 
tion. 

Bt  a  lease  dated  the  ISth  of  December,  1841,^  the  Oreai  Western 
BaUway  Company^  in  consideration  of  the  expense  incurred  by 
/•  D.  Bigby  and  C7.  Biffhy,  in  the  erection  of  refreshment  rooms  at 
the  Swindon  station,  demised  to  /•  J).  Biffhy  and  0.  Bighy  the  said 
rooms  and  certain  other  buildings  for  the  term  of  ninety-nine 
years  at  an  annual  rent  of  Id.  The  lease  contained  many  stipula- 
tions and  agreements  between  the  railway  company  and  Messrs. 
Bighy y  one  of  which  was  as  follows : 

"  And  it  is  hereby  declared  to  be  the  intention  of  the  said 
company,  and  the  understanding  of  the  said  /.  D.  Bighy  and  C. 
Bighy,  that  in  consequence  of  the  outlay  to  be  incurred  by  them 
in  erecting  the  said  refreshment  rooms  at  Swindon,  and  preparing 
such  other  works  as  aforesaid,  the  company  shall  give  every 
facility  to  the  said  /•  D.  Bighy  and  (7.  Bighy  for  enabling  them  to 
obtain  an  adequate  return  by  means  of  the  rents  and  profits  to  be 
derived  from  the  said  refreshment  rooms,  and  that  all  trains 
carrying  passengers,  not  being  goods  trains,  or  trains  to  be  sent 
express  or  for  special  purposes,  and  except  trains  not  under  the 
control  of  the  Orecd  Western  BaUway  Company,  which  shall  pass 
the  Swindon  station,  either  up  or  down,  shall,  save  in  case  of 
emergency  or  unusual  delay  arising  from  accidents,  stop  there  for 
refreshment  of  passengers  for  a  reasonable  period  of  about  ten 
minutes ;  and  that  as  far  as  the  company  can  influence  the  same. 
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L.  C       tiains  not  under  their  control  shsdl  be  induced  to  stop  for  the 
like  purpose,  and  the  company  engage  not  to  do  any  act  which 
wyw        shall  have  an  effect  contrary  to  the  above  intention.**  ^ 
^^^^^^^        The  interest  of  Messrs.  Biffby  under  this  lease  was  in  August, 
Qbmat      1848,  assigned  to  J.  B.  PhiUipa,  the  Plaintiff  in  this  suit 
BAn.wAT  Go.      In  the  year  1846  the  company  started  trains  &om  Paddinglon 
which  did  not  stop  at  Swindon  station,  and  the  bill  in  Biffly  v. 
Cheat  Western  BaUway  Compcmy  was  then  filed  by  Messrs.  Biffby 
to  compel  the  company  to  stop  the  trains ;  as  reported  (1). 

The  suit  was  compromised,  and  since  that  time  the  trains  had 
stopped  ten  minutes  at  Swindon  station,  with  the  exception  of 
certain  night  mail  trains,  which  Mr.  Phillips  did  not  require  to 
stop,  as  they  were  not  profitable. 

In  April,  1871,  a  proposition  was  made  by  the  manager  of  the 
company  that  one  of  the  day  trains  should  stop  five  minutes  only, 
but  this  was  refused  by  Mr.  PhiUips. 

For  many  years  a  fast  train  carrying  mails,  and  ccdled  by  the 
company  an  express  train,  had  run  from  Paddington  to  Bristol 
every  morning.  It  had  sometimes  started  a  little  earlier  or  a  Uttle 
later,  but  latterly  had  started  at  9.15. 

On  the  20th  of  October,  1871,  a  letter  was  sent  by  Mr.  Ben- 
thaU,  an  officer  in  the  Post  Office,  to  the  manager  of  the  railway, 
stating  that  five  minutes  would  be  sufficient  for  the  day  mail  trains 
to  stop,  and  that  a  legal  notice  to  that  effect  would  be  sent  to  the 
company ;  and  other  correspondence  on  the  subject  passed  between 
the  officers  of  the  Post  Office  and  the  company.  Beginning  fix>m  the 
1st  of  November,  after  the  receipt  of  this  letter,  the  9.15  train  was 
timed  to  stop,  and  did  stop,  five  minutes  only  at  Swindon,  but  the 
formal  notice  required  by  Act  of  ParUament,  as  mentioned  below, 
was  not  sent  by  the  Post  Office  to  the  company  until  the  13th  of 
November,  when  a  formal  notice  was  sent^  requiring  that  after  the 
12th  of  December  the  mails  and  letter  bags  should  be  conveyed 
either  by  ordinary  trains  or  by  special  trains,  under  such  regula- 
tions as  were  therein  mentioned,  which  were  (amongst  others),  that 
a  train  should  leaye  Paddington  at  9.15  A.M.,  reach  Swindon  at 
11.10,  and  leave  it  at  11.15 ;  and  that  a  train  should  leave  Bristol 
at  2.45  P.M.I  reach  Swindon  at  4,  and  leave  it  at  4.5.  ^ 
(1);;2  Ph.  44 ;  4  Bailw.  Oas.  175, 49L 
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The  Plaintiff  filed  the  original  bill  in  this  suit  to  restrain  the 
'Company,  so  long  as  these  regolations  remained  in  force,  from 
running  the  9.15  train  as  a  passenger  train.  The  original  bill  was 
filed  before  the  formal  notice  had  been  served  by  the  Post  Office, 
and  was  afterwards  amended  accordingly. 

The  Acts  under  which  the  Post  Office  made  the  requisition  Railway  Go. 
were  said  to  be  1  &  2  Vict  c.  98  (1)  and  31  &  32  Vict  c.  119  (2). 

The  Plaintiff  moved  for  an  injunction  according  to  the  prayer  of 
his  bill,  and  after  several  proceedings  on  the  motion,  the  Vice- 
CShancellor  Wickens  granted  an  injunction  restraining  the  company 
from  carrying  any  passengers  other  than  their  own  guards,  servants, 
and  officers,  and  the  guards,  servants,  and  officers  of  the  Post 
Office  by  any  of  their  trains  appointed  to  run  at  stated  times. 


(1)  Sect.  1.  **  That  in  all  cases  of  rail- 
ways  alreadymadejOrin  progres8,or  to  be 
hereafter  made  within  the  United  Kwg- 
dam^  by  whkh  passengers  or  goods  shall 
be  conveyed  in  or  upon  carriages  drawn 
or  impelled  by  the  power  of  steam,  or 
by  any  looomotive  or  stationary  engines, 
or  animal,  or  other  power  whatever,  it 
ahall  be  lawful  for  the  Postmaster  Gene- 
raly  by  notice  in  writing  under  his  hand 
delivered  to  the  company  of  proprietors 
of  any  such  railway,  to  require  that  the 
mails  or  post  letter  bags  diall  from  and 
after  the  day  to  be  named  in  any  such 
notice  (being  not  less  than  twenty- 
eight  days  from  the  delivery  thereof)  be 
oonveyed  and  forwarded  by  such  com- 
pany on  their  railway,  either  by  the 
ordinary  trains  of  carriages  or  by  special 
trains,  as  need  may  be,  at  such  hours  or 
times  in  the  day  or  night  as  the  Post- 
masta  General  shall  direct,  together 
with  the  guards  ai^inted  and  employed 
by  the  Postmaster  General  in  charge 
thereof,  and  any  other  ofiBcers  of  the 
Post  Office;"  and  that  the  company 
''shall  receive,  take  up^  deliver,  and 
leave  such  mails  or  post  letter  bags, 
guards,  and  officers  at  such  places  in 
the  line  of  such  railway,  on  such  days, 
at  such  hours  oe  times  in  the  day  or 

2 


night,  and  subject  to  all  such  reason- 
able regulations  and  restrictions  as  to 
speed  of  travelling,  places,  times,  and 
duration  of  stoppages  and  times  of  ar- 
rival as  the  Postmaster-Gtoeral  shall 
in  that  behalf  from  time  to  time  direct." 

By  sect.  6  provision  was  made  for  the 
remuneration  of  the  railway  company 
by  the  Postmaster-General  for  the  0(ni- 
veyance  of  the  mails^  &c.,  to  be  deter- 
mined by  arbitration. 

(2)  Sect  36.  "Whenever,  in  pursu- 
ance of  any  notice  under  the  Act  of  the 
session  of  t^e  first  and  second  years  of  the 
reign  of  Her  present  Majesty,  chapter 
ninety-eight,  'to  provide  for  the  con- 
veyance of  mails  by  railways,'  or  other- 
wise, the  mails  or  post  letter  bag?  are 
conveyed  and  forwarded  by  a  company 
on  their  railway  by  a  special  train,  the 
Postmoster-Genend  may,  by  the  same 
or  any  other  notice  in  writing,  require 
that  the  whole  of  such  special  train 
shall  be  appropriated  to  the  sernce  of 
the  Post  Office,  exclusively  of  all  other 
traffic,  except  such  as  he  may  sanction, 
and  the  remuneration  to  be  paid  for 
such  service  shall  be  settled  as  pre- 
scribed by  the  sixth  section  of  that 
Act" 
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which  might  be  lawfally  required  to  stop  at  Swindon  station  for 
any  shorter  time  than  a  reasonable  period  of  about  ten  minutes  (1). 


PHzixm 
Gbbat 

VftSTESS 

Bailwat  Co. 


(1)  1872.    Feb.  8. 

Sib  J.  WicxEKs,  Y.G^  said  that  the 
oontraot  on  which  the  Plaintiff  relied 
had  been  already  acted  upon  1^  the 
Court  in  a  way  which,  for  the  present 
purpose,  relieved  His  Honour  from  dis- 
cnssiDg  it,  although  a  superior  Court 
might  not  be  relieved  from  all  ques- 
tions as  to  its  validity  on  grounds  of 
public  policy,  or  otherwise,  and  as  to  its 
being  such  a  covenant  as  the  Court 
could  not  enforce  by  injunction.  The 
decision  on  the  former  occasion  also 
afforded  some  guide  to  the  construction 
of  the  oontnu^  and  His  Honour  desired 
not  to  be  understood  as  intimating  any 
opinion  with  respect  to  what  would  be 
his  view  in  the  present  case  if  Biffby 
V.  Oi'eai  Western  Railway  Company 
had  not  been  decided.  There  was  this 
difference  between  the  cases,  that 
Rigby  was  the  covenantee,  whereas  the 
Plaintiff  in  this  case  was  only  the  as- 
signee of  the  lease,  and  not  expressly 
the  assignee  of  the  covenant.  This 
argument  of  course  would  be  conclusive, 
if,  as  had  been  suggested,  the  covenant 
was  personal  to  the  Rigbys.  But  this 
seemed  opposed  to  the  whole  tenor  of 
the  instrument.  If  the  covenant  were 
not  personal,  it  was  necessarily  assign- 
able, and  the  Rigbyt,  when  they  as- 
signed the  lease,  became  in  this  Court 
trustees  of  the  covenant  (supposing  it 
to  be  a  question  of  covenant)  for  the 
present  Plaintiff.  Therefore  the  objec- 
tion would,  in  &ct,  resolve  itself  into 
an  objection  for  want  of  parties,  which 
would  be  immaterial  for  the  present 
purpose. 

His  Honour  then  stated  the  facts  of 
the  case,  and  commented  on  the  terms  of 
the  covenant.,  giving  it  as  his  opinion 
that  the  words  ^  express  train,"  as  there 
used,  meant  a  train  sent  for  a  special 


purpose  and  not  an  ordinary  passenger 
train.  It  had  been  argued  that  the  later 
Act  put  a  construction  on  those  words,, 
but  that  argument  was  not  tenable,  for 
that  Act  did  not  make  every  traia 
carrying  the  mail  a  special'train,  and  if 
it  did  it  would  hardly  give  the  word  a 
new  meaning,  for  the  purpose  of  cod* 
struing  a  private  agreement  made  many 
years  before  the  Act  was  passed.  It 
was  not  easy  to  say  with  absolute  cer- 
tainty what  particular  trains  were  re- 
ferred to  in  the  exception;  but  the- 
negative  clause  might  well  have  been 
inserted  with  reference  to  fntoie  events, 
and  even  to  future  legislation.  It  might 
be  contemplated  that  the  Great  Wett- 
em  Railway  Company  might  find  it 
even  to  their  interest  to  give  to  other 
companies  running  powers  over  that 
part  of  their  line,  and  the  exception 
might  refer  to  trains  so  to  be  run. 

The  covenant  was  framed  as  a  gene- 
ral covenant,  that  all  trains  carrying  pas- 
sengers should  stop^  with  an  exception 
that  the  company  should  not  bebound  ta 
stop  trains  whidi  were  not  their  trains^ 
But  EEis  Honour  did  not  think  it  abso- 
lutely necessary  to  define  what  that 
meant,  for  the  question  was  whether  this 
particular  train  was  actually  under  tha 
company's  control  or  not? 

Now,  the  Postmaster-General  had  & 
right  to  direct  that  a  tram  should  run 
for  the  mails  under  certain  stipulations 
with  regard  to  time,  and  he  had,  in  fact,, 
directed  trains  to  run  accordingly ;  but 
he  had  not  directed,  and  could  notdirect^ 
that  those  trains  should  carry  passen- 
gers. This  was  a  thing  for  the  com- 
pany to  conidder,having  regard,  amongst 
other  things,  to  the  Plaintiff's  rights. 
To  say,  that  because  the  railway  com- 
pany habitually  started  a  passenger 
train  at  9.15   in   the  morning  and 
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•  *  The  company  appealed,  and  on  the  appeal  the  motion  was  by       L.  0. 
'Consent  treated  as  a  motion  for  decree. 
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The  SclieUor-Oenerdl  (Sir  O.  Jessel)^  Mr.  Maekeson,  Q.C.  (Mr.     Phillifb 
H.  A.  Oiffard  with  them),  for  the  Appellants : —  q^t 

The  Vice-chancellor  thought  himself  bound  by  the  decisions  in  kailwat  Go. 
Biffby  V.  Great  Western  Bailway  Company  (1).  We  say  that  the 
word  **  express  "  means  "  express,"  and  not "  special,"  and  that  when 
the  agreement  was  made,  the  intention  was  that  ordinary  trains 
only  should  stop,  and  not  fast  or  express  trains.  Otherwise  the 
<)OYenant  would  be  against  public  policy. 

But  we  also  say  that  we  have  no  control  over  these  trains,  for 
the  Postmaster-General  has,  under  1  &  2  Vict,  c  98,  and  31  &  32 
Vict.  c.  119,  power  to  prevent  us  from  letting  the  train  stop.  The 
Act  of  1  &  2  Vict  was  in  existence  when  the  lease  was  made,  and 
the  provisions  of  that  Act  were  probably  in  the  view  of  the  parties. 
What  othei:  meaning  can  be  given  to  the  provision  as  to  trains 
not  under  the  control  of  the  company  ?  It  so  happens  that,  as 
the  Oreat  Wedem  Bailway  is  on  the  broad  guage,  no  company 
has  running  powers  over  it,  nor  did  the  provision  contemplate  trains 
drawn  by  engines  belonging  to  strangers,  as  by  that  time  such  trains 
could  not  be  run.  The  provision  must  have  contemplated  some 
interference  by  the  government  or  by  an  enemy.  The  only  mean- 
ing which  the  words  will  bear  is  that  the  company  will  stop  all  the 
trains  which  they  can  stop,  not  those  which  they  cannot.    The 


the  Postmaster-General   directed  the  stopping  ten  minutes.     These  rights 

mail  train  to  start  at  that  time,  he  were  not  conflicting,  though  the  aaser- 

therefore  took  all  existing  passenger  tion  of  both  might  inconvenience  the 

trains  under  his  control,  was  an  abuse  company,  and  might  even  throw  an 

of  terms.     The  notice  was  carefully  additional  burden  on  the  Post  Office, 

framed  so  as  to  insist  on  the  mail  being  that  is,  on  the  public  at  laige;  but 

<9anied  at  certain  times,  leaving  the  that  would  not  relieve  the  company 

mode  of  doing  so  to    the   company  from  their  contract   or  deprive   the 

entirely.    The  Postmaster-General  had  Plaintiff  of  his  rights  under  it,  and  the 

a  right  to  require  that  there  should  Plaintiff  was  entitled  to  what  he  in 

4)e,  daily,  trains  to  and  from  Bristol  substance  asked  for. 

not  stopiang  at  Swindon  more  than  (1)  2  Ph.  44;  10  Jur.  488,  581 ;  14 

£ve  minutes;   and  the  Plaintiff  had  M.  &  W.  811 ;  4  Bailw.  Gas.  175, 190, 

a  right  to  require  that  no  passenger  491. 
train  should  pass    Swindon   without 
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L.  0.  company  has  no  wish  to  evade  the  covenant,  but  here  the  com- 
pany is  powerless.  The  Yice-Chancellor  has  held  that  though  the 
Postmaster-General  may  compel  the  company  to  run  a  train,  the 


^™^*°*     company  may  not  attach  passenger  carriages  to  it.    But  there  is 

Gbbat      hq  gu(5]j  bargain  as  that,  and  if  there  were,  it  would  be  against 

Bailwat  Co.  puUic  policy.     As  to  the  power  of  the  Cburt  to  compel  trains  to- 

"^       stop.  Hood  V.  North  Eastern  BaUway  Company  (1)  is  a  recent 

authority.    At  all  events,  the  balance  of  inconvenience  is  against 

the  injunction,  and  the  Plaintiff  may  well  be  compensated  by 

damages. 

Sir  BowideU  PaJmerj  Q.G.,  Mr.  Morgan,  Q.C.,  and  Mr.  Cookson^ 
forthePlamtiff:— 

[They  were  stopped  as  to  the  question  of  public  policy.] 
As  to  leaving  the  Plaintiff  to  his  remedy  at  law,  the  rule  of  this^ 
Court  is  that  with  a  definite  covenant  the  Plaintiff  will  not  be 
left  to  obtain  mere  damages  :  Tipping  v.  Eeker$ley  (2). 

At  the  time  when  this  lease  was  made,  an  express  train  meant 
what  we  now  call  a  special  train,  and  not  merely  a  fast  train.  The 
Postmaster-General  may  order  trains  to  be  run,  but  the  company 
cannot  utilise  his  powers  to  evade  their  contract.  If  he  chose  to* 
run  twenty  trains  a  day  the  Plaintiff  would  lose  all  the  benefit  of 
his  contract.  The  question  is  whether  this  train  is  under  the  con- 
trol  of  the  company.  We  say  that  it  is ;  it  is  driven  by  the  com- 
pany's servants,  and  if  an  accident  happened  the  company  would 
be  liable.  As  soon  as  the  company  attach  carriages  the  train 
comes  under  their  control.  The  Postmaster-General  has  nothing 
to  do  with  the  train,  except  to  see  that  the  letters  are  properly 
carried,  and  if  he  forces  the  company  to  run  a  train  without  pas- 
sengers he,  or  rather  the  public,  wUl  have  to  pay  for  it.  It  was 
said  that  the  expense  would  be  £40  a  day ;  but  if  so  the  Post- 
master-General would  probably  discover  that  the  saving  of  five 
minutes  was  not  worth  the  money,  and  would  allow  the  train, 
to  stop.  No  doubt  the  words  in  the  lease  were  introduced  with 
reference  to  trains  which  might  be  run  by  other  companies  over 
the  line.  It  is  true  that  a  fast  train  has  for  many  years  started 
from  Paddington  at  9.15  or  9.30;  but  the  Postmaster-General 
(1)  Iaw  Rep*  5  Ch.  526.    ^  (2)  2  K.  &  J.  264. 
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has  no  power  to  select  that  or  any  other  train   to  cany  the       L.  o. 
mails,  and  can  only  order  them  to  be  carried  by  some  train  at  a 

1872 

particular  honr,  and  if  the  company  are  willing  to  carry  the  mails 


by  a  special  train  he  mnst  be  content.  The  company  for  their  own  ^^"'s 
conyenience  choose  to  carry  the  mails  by  a  passenger  train,  and  must  ^r^^f^ 
take  the  consequences.  Messrs.  Biphy  spent  a  large  sum  on  the  Bailwat  Co. 
faith  of  this  lease,  and  the  property  of  the  Plaintiff,  who  has  sue- 
ceeded  them,  will  be  put  in  peril.  The  company  deliberately 
entered  into  the  contract^  and  must  not  eyade  it.  Goods  trains 
are  not  required  to  stop,  but  if  passenger  carriages  were  attached 
they  would  become  passenger  trains,  and  must  stop.  At  all  eyents 
the  company  were  in  the  wrong,  for  they  began  on  the  Ist  of 
Noyember  to  run  trains  without  stopping,  whereas,  they  were  not, 
until  after  the  filing  of  the  bill,  compelled  by  the  notice  to  do  so. 

Lord  Hathebley,  L.C. : — 

The  question  in  this  case  turns  upon  a  few  words  in  an  instru- 
ment made  in  the  year  1841. 

The  object  of  Messrs.  Biffby,  who  had  at  an  expense  of  £25,000 
built  refreshment  rooms,  and  made  their  arrangements  for  supply- 
ing refreshments  to  trayellers  on  the  Chreat  Western  Bailway,  was 
that  they  should  haye  an  opportunity  of  obtaining  customers, 
which  opportunity  could  only  be  afforded  by  sufficient  leisure 
being  giyen  for  the  passengers  to  stop  at  these  refreshment  rooms, 
and  take  such  refreshments  as  Messrs.  Bighy  would  offer  them. 
Accordingly,  a  coyenant  was  entered  into  upon  which  there  has 
been  much  litigation,  but  which  seems  to  us  by  no  means  difficult 
or  obscure  in  construction,  though  it  is  not  altogether  in  artistic 
language.  [His  Lordship  then  read  and  commented  on  the  words 
of  the  coyenant]  With  certain  exceptions,  all  the  passenger 
trains  are  to  stop,  the  important  exception  being  'drains  not 
under  their  control,"  which  in  common  sense  must  mean  those 
which  the  company  cannot  control  in  the  matter  of  stopping. 
The  circumstance  that  the  company  haye  the  control  oyer  them 
in  other  ways,  for  instance  as  to  the  hour  of  starting,  as  to  the  rate 
of  speed,  and  so  forth,  has  nothing  whateyer  to  do  with  it ;  and  in 
order  to  bring  the  train  within  the  exception  it  must  be  under 
the  control  of  the  company  at  the  point  to  which  the  coyenant 
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L.  G.       refers.    What  did  it  signify  to  the  builder  of  the  rooms  whether 
^  *    the  company  could  control  the  train  for  the  whole  way  down  to 

wvw        Didcoty  and  no  farther,  or  whether  the  company  could  control  the 

^^^'^^^     conduct  of  the  guards,  and  the  places  at  which  the  train  should  stop 

JS^^Zg     ^^  other  parts  of  the  line,  or  the  rate  of  speed  at  which  it  should 

Bailwat  Go.  travel  ?   All  that  was  perfectly  indifferent  to  Messrs.  Bighy^  for  all 

""^  that  they  wanted  was  the  passengers  to  haye  ten  minutes  in  which 
they  could  come  into  the  refreshment  room  to  eat  and  drink.  [His 
Lordship  then  commented  further  on  the  terms  of  the  deed,  and 
said  that  the  parties  might  haye  foreseen  a  variety  of  cases  that 
might  occur  after  the  date  of  the  deed.]  But  at  the  date  of  the 
deed  the  PostmasteivGeneral  had  the  power  of  saying  how  long 
the  train  that  carried  the  mail  bags  should  stop  at  any  given 
station.  Such  a  train  the  Fostmaster-General  could  order  the  com* 
pany  to  send,  and  it  must  consist  of  an  engine  and  tender,  and  of  a 
carriage  for  the  bags,  and  for  the  Post  Office  servants,  over  which 
I  hold,  for  the  purposes  of  the  covenant,  that  the  company  have  no 
control  at  all  as  to  the  period  of  stoppage.  Then  I  hold  further 
that  there  is  nothing  in  the  covenant  which  prevents  their  hooking 
on  to  that  train  carriages  containing  passengers,  and  then  it 
becomes  one  of  the  trains  contemplated  by  this  covenant,  namely, 
a  train  containing  passengers,  but  not  under  the  control  of  the 
company  for  the  purpose  of  stoppage.  I  apprehend  that  there  is 
in  the  covenant  nothing  which  says  that  passengers  shall  not  go 
by  this  train,  because  the  Postmaster-Greneral  has  given  this  order. 
The  company  may  be  bound  to  try  and  induce  the  Postmaster- 
General  to  change  his  mind,  and  that  I  am  told  has  been  done. 
If  there  had  been  any  collusion  with  the  Postmaster-Geneial,  or 
if  there  had  been  the  slightest  suspicion  that  the  company  wished 
to  escape  from  their  contract,  th^  matter  would  have  assumed  a 
different  aspect  in  equity,  and  we  could  have  proceeded  upon 
that  ground. 

The  injunction  which  the  Yice-Chancellor  has  granted  seems  to 
involve  an  extension  of  the  covenant  to  cases  not  within  the  con- 
templation of  the  parties  to  the  deed. 

As  to  the  costs,  it  is  true  that  the  train  had  been  altered  before 
the  formal  notice  was  given,  but  the  Postmaster-C^eneral  had 
expressed  his  intention  to  give  the  notice,  under  which  circum- 
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stances  the  PlaiDtiff  would  be  entitled  to  damages  only,  and  not  to       L.  a 
an  injunction.    The  question  of  costs  has  been  left  in  our  hands, 
and  we  think  that  if  no  damages  are  claimed,  in  dismissing  this 


and  L.  J  J. 
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bill  we  shall  dismiss  it  without  costs*  Philups 

Gbbat 

Sir  G.  Hellish,  L. J. :—  i>^*^™^ 

'  Railway  Co. 

I  am  of  the  same  opinion.  The  question  turns  upon  the  con- 
struction  of  the  coyenant,  which  is  somewhat  curiously  worded; 
for,  after  reciting  what  the  intentions  of  the  parties  were,  it  con- 
tains a  coyenant  by  the  company  that  they  will  do  nothing  which 
should  haye  an  effect  contrary  to  those  intentions.  That,  per- 
haps, is  not  quite  the  same  thing  as  a  coyenant  to  do  the  things 
themselyes,  because,  if  the  company  were  preyented  by  vis  major ^ 
or  by  something  entirely  beyond  their  own  control,  from  perform- 
ing the  contract^  then  the  coyenant  would  not  be  broken ;  whereas, 
if  there  is  a  contract  to  do  a  thing,  although  a  man  is  preyented 
from  doing  it,  neyertheless  he  must  pay  the  dtoiages.  Therefore 
there  might  possibly  be  a  difference ;  but  for  the  purpose  of  de- 
termining this  case,  it  appears  to  me  that  the  coyenant  must  be 
taken  as  if  it  was  a  positiye  coyenant  that  the  thing  should  be 
done.  It  deals  with  all  trains  carrying  passengers,  and  I  will 
take  it  to  be  a  coyenant  that  all  trains  carrying  passengers  should 
stop,  but  with  exceptions ;  and  then  the  entire  question  is,  whether 
this  train  comes  within  the  exceptions. 

Now,  does  it  come  within  the  exception  of  trains  to  be  sent 
express  ?  In  my  opinion  it  does  not.  I  do  not  differ  from  the 
judgment  of  Vice-Chanoellor  Wigram  in  Bigby  v.  Great  Western 
BaUway  Company  (1),  that  *'  express  "  does  not  there  mean  what 
are  now  ordinarily  called  ''  express  trains,"  but  means  trains  sent 
under  some  special  agreement  Then  is  it  a  train  ''  for  special 
purposes  ?"  That,  I  think,  is  a  good  deal  more  doubtful,  though  I 
conceiye  that,  this  haying  been  a  train  which  had  run  for  a  great 
many  years  as  an  ordinary  passenger  train,  at  or  yery  nearly  at  the 
time  at  which  it  now  runs,  it  could  hardly  be  called  a  train  running 
for  a  special  purpose.  It  may  serye  to  illustrate  the  meaning  of 
the  coyenant  if  we  suppose  there  had  been  no  train  starting  at  this 
time,  and  that  the  Postmaster-General  had  giyen  an  order  that  the 
(1)  10  Jur.  488 ;  4  Rwlw.  Gas.  175, 188. 
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L.  0.       Cheat  Western  BaUway  Company  should  run  atrain  carrying  mails, 

starting  from  Padddngian  at  this  particular  time,  arriving  at  SwuP' 

.^v^       don  at  a  particular  time,  and  remaining  at  Swindon  five  minutes 

^^^^^^^^^     and  no  longer*    I  think  that  such  a  train  would  have  been  a  train 

.^^I^AT      for  a  special  purpose ;  but  I  cannot  see  that  there  is  anything  in 

BAn.wAT  Ck>.  this  covenant  to  prevent  the  company  from  adding  passenger  car- 

*"""       riages  to  that  train  for  the  purpose  of  diminishing  the  exp^ise.  If 

they  were  not  prevented  from  carrying  passengers,  they  would  be 

entitled  to  receive  a  reasonable  sum,  whidi,  I  presume,  would  be 

cmly  such  a  sum  as  they  ought  to  receive  upon  the  assumption  that 

they  carried  passengers.    Therefore,  in  that  case,  if  there  had  been 

no  train  starting  at  this  time,  I  think  that  the  train  would  be  a 

train  for. a  special  purpose,  by  which  the  company  might  carry 

passengers  if  they  chose. 

Assuming,  however,  that  this  is  not  a  train  for  a  q>6cial  purpose, 
because  it  was  an  ordinary  train  that  had  been  numing  for  a 
great  many  years,  still  the  Postmaster-Greneral  sent  his  order,  and 
ordered,  in  fact,  that  the  train  which  started  at  that  time,  and 
arrived  at  Bwindon  at  the  usual  time,  should  only  stop  five  minutes 
eX Swindon;  and  that  order  he  is  by  Act  of  Parliament  entitled 
to  give. 

Then  the  question  is,  whether  this  is  a  train  under  the  control 
of  the  company  with  reference  to  stopping  or  not  stopping  at 
Swindon  ?  It  appears  clear  to  my  mind  that  it  is  not  under  their 
control,  because  it  can  only  stop  as  long  as  the  Postmaster-General 
allows  it  to  be  stopped. 

Now,  it  is  not  denied  that  so  fietr  as  the  train  carries  the  mail- 
bags,  and  the  letters  and  the  servants  of  the  Postmaster-Greneral, 
it  cannot  stop ;  but  the  argument  on  the  other  side,  and  the  main 
argument,  was,  that  the  order  of  the  Postmaster-Greneral  only 
applied  to  that  portion  of  the  train  which  carried  the  mails  and 
the  officers  of  the  Post  Office,  and  that  there  was  nothing  in  his 
order  to  prevent  the  carriages  carrying  the  passengers  from 
stopping.  But  what  is  a  train  ?  There  is  nothing  to  shew  that 
the  company  is  to  split  the  train  into  two  parts.  The  train  which 
arrives  at  the  Swindon  station  is  an  entire  train  consisting  of  the 
carriages  of  the  Postmaster-General  and  of  other  carriages  carrying 
passengers,  and  this  particular  train,  as  it  arrives  at  Swindon,  is 
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obliged,  by  order  of  the  Postmaster-General,  to  leave  within  five       L.  o. 
minutes.     I  cannot  see  that  there  is  anything  in  this  covenant   ^^ 
which  obliges  the  company  to  divide  the  train  into  two — ^possibly 


at  a  smaller  expense  than  if  they  had  originally  started  two  trains  P^nxips 
from  Paddinffton,  but  still  at  a  vfery  great  additional  expense —  Gmult 
and  to  run  over  the  rest  of,  their  line  two  separate  trains,  one  Bailway  Oo. 
carrying  the  mails  and  another  the  passengers.  The  covenant  ""^ 
does  not  contemplate  anything  of  that  kind,  and  if  there  was  any 
doubt  about  it  the  last  words  of  the  covenant  seem  very  clearly  to 
shew  that  what  is  meant  by  *'  trains  not  under  their  control "  is, 
^'  trains  which  cannot  stop  except  by  the  will  of  some  other  person 
other  than  the  company."  And  if  the  train  is  in  such  circum- 
stances that  it  cannot  legally  stop  for  ten  minutes  without  the 
consent  of  some  other  person,  then  that  appears  to  me  to  be  a  train 
not  under  control  of  the  company  for  that  purpose.  As  to  such  a 
train,  what  the^company  agreed  was  simply  that  they  would  induce 
the  train,  that  is,  induce  the  person  who  really  had  the  control  of 
the  train  to  consent  to  have  it  stopped.  That  they  have  attempted 
to  do,  and  the  Postmaster-General  has  refused  to  allow  it.  I 
cannot  help  thinking  that  the  construction  we  have  adopted  agrees 
both  with  the  letter  and  the  spirit  of  the  covenant.  It  never 
was  intended  so  to  be  construed  as  that  the  company  might, 
by  stopping  a  train,  be  put  to  an  expense  of  five  times  or  ten 
times  any  profit  that  the  Messrs.  Biffby  could  get  through  the 
stoppage  of  the  train.  The  covenant  seems  carefully  worded  to 
shew  the  intention  of  the  parties ;  and  to  construe  the  covenant 
as  putting  the  company,  or  possibly  the  Postmaster-General,  to 
an  expense  which  may  be  out  of  all  comparison  beyond  any 
profit  that  Mr.  Phillips  can  get  by  the  train  stopping,  would  be 
contrary  to  the  true  intent  and  meaning  of  what  the  parties  had 
in  view  when  they  framed  their  covenant.  They  meant  that 
the  trains  should  stop  so  far  as  the  company  could,  without 
putting  themselves  to  any  extraordinary  expense  or  inconvenience, 
make  them  stop. 

In  my  opinion,  therefore,  according  to  the  literal  construction 

.  of  the  covenant,  and  according  to  what  was  the  true  intent  and 

meaning  of  the  parties,  the  ChrecU  Western  Bailway  Company  did 

not  break  the  covenant  in  fulfiUing  the  orders  of  the  Postmaster- 
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L.  a       General  by  keeping  this  mail  train  at  Swindan  for  fire  minntes 
instead  of  ten. 

1872 

V.  "    Sib  W.  M.  James,  L. J. : — 

Gbxat 
WEgTMBx        As  this  is  a  purely  legal  question,  I  do  not  think  it  necessary  to 

^^I^    '  add  anything  to  what  has  been  said  by  the  Lord  Chancellor  and 

the  Lord  Justice,  except  that  I  entirely  concur  with  them. 


The  Plaintiff  waived  his  right  to  bring  an  action,  and  the  bill 
was  dismissed  without  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Park  4t  W.  B.  Ndion. 
Solicitors  for  the  Company :  Messrs.  Tminfff  Maples,  it  Oo. 
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BECKETT  V.  COEPORATION  OP  LEEDS.  L.JJ. 

1871 


[1868    B.    360.] 


Dm.  8. 


FA.  12. 


Soil  of  Highway — Bight  of  adjoining  Landowner  ad  medium  JUum  vix — 

Street  in  a  Town — B&rough  English  Tenure — Presumption,  J«iu  M  81  • 

The  right  of  the  owner  of  land  abutting  on  a  highway  to  the  soil  of  the 
highway  ad  medium  JUum  vix  is  founded  on  a  presumption  of  law  which 
exists  only  in  the  absence  of  evidence  of  ownership. 

Whether  such  presumption  has  any  application  to  a  street  in  a  town,  qumre. 

Eeld^  in  a  suit  between  the  lords  of  the  manor  and  the  corporation  of 
Leeds^  that  the  soil  of  the  Briggate,  an  ancient  street  in  the  borough  of 
Leeds,  belonged  to  the  lords  of  the  manor,  there  being  sufficient  CTidence  to 
rebut  the  presumption  of  ownership  in  the  owners  of  the  adjoining  houses. 

Decision  of  the  Master  of  the  Bolls  reversed. 

XHIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls. 

The  bill  was  filed  by  Sir  Thomas  Beckett  and  Mr.  JET.  C.  M.  Ingram, 
lords  of  the  manor  of  Leeds,  against  the  mayor  and  burgesses  of 
the  borough  of  Leeds,  to  enforce  specific  performance  of  an  agree- 
ment dated  the  20th  of  December,  1867,  whereby  the  Plaintifi& 
agreed  to  sell  to  the  Defendants  the  soil  of  part  of  the  ancient 
street  called  the  Briggctie,  in  Leeds,  in  front  of  two  plots  of  land 
abutting  on  the  street,  together  with  the  right  of  making  cellars 
under  that  portion  of  the  street 

The  corporation  did  not  dispute  the  title  of  the  Plaintiffs  as 
lords  of  the  manor,  but  they  alleged  that  the  soil  of  the  street 
comprised  in  the  agreement  was  not  vested  in  the  lords  of  the 
manor,  but  belonged  to  the  corporation,  who  were  owners  of  the  two 
plots  of  land  adjacent  thereto. 

The  greater  part  of  the  town  of  Leeds,  including  Briggate,  is 
within  the  manor  of  Leeds.  Briggate,  which  is  one  of  the  oldest 
streets  in  Leeds,  is  a  very  wide  street,  being,  on  an  average,  sixty- 
five  feet  in  width.  In  former  times  fairs  and  markets  were  held 
in  that  street,  leaving  sufficient  roadway  in  the  centre  for  traffic. 
Stallage  and  pickage  and  other  tolls  were  paid  to  the  lords  of 
the  manor  in  respect  of  such  markets  until  the  sale  thereof  to 
the  corporation  in  the  year  1654. 

By  a  charter  dated  the  11th  of  November,  1208  (the  ninth  year 
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L.  JJ.      of  King  John) J  Mcmriee  Fagand,  then  lord  of  the  manor,  **  granted 

1871-2      and  confirmed  to  his  bnrgesses  of  Leeds  and  their  heirs  liberty  and 

BioKsiT     free  burgage,  and  their  tofts,  and  with  each  such  toft;  half  an  acre 

CoBPORATioir  ^^  J^raUe  land,  to  hold  of  him  and  his  heirs  in  fee  and  by  inherit- 

OF  Lbbdb.    ance,  freely,  peaceably,  and  honourably  to  pay  to  him  and  his 

heirs,  for  each  such  toft  and  half  acre,  sixteen  pence  at  Pentecost 

and  the  Feast  of  St.  MaHin  "  (1). 

By  a  royal  charter  of  the  13th  of  July,  1626  (the  2nd  of 
CharUs  I.),  confirmed  and  renewed  by  a  royal  charter  of  the  13th 
of  Charlea  IX,  the  mayor,  aldermen,  and  burgesses  of  Leede  were 
incorporated,  and  a  grant  was  made  to  the  corporation  of  the  right 
of  holding  a  market,  and  of  the  tolls,  stallage,  and  other  profits 
thereof  (2).  In  later  times  a  market  was  held  on  a  strip  of  land 
in  the  centre  of  Briffgaie,  but  for  many  years  this  market  had 
been  discontinued. 

On  the  22nd  of  September,  1694,  the  lords  of  the  manor  granted 
to  H.  OUbert  and  O.  Soroecld,  their  heirs,  executors,  administrators, 
and  assigns,  license,  power,  and  authority  to  dig  up  any  of  the 
streets  and  highways  in  Leede,  to  lay  pipes,  and  do  all  things 
necessary  for  carrying  on  certain  waterworks  for  supplying  the 
town  with  water,  in  consideration  of  a  yearly  rent  of  £3. 

Subsequently  the  waterworks  became  vested  in  the  corporation, 
who  paid  the  rent  of  £3  to  the  lords  of  the  manor  till  the  year 
1858,  when  they  purchased  the  rent  for  £75. 

Evidence  was  given  by  the  Flainti&  of  a  few  cases  in  which  the 
owners  of  houses  abutting  upon  Briggate  had  paid  a  small  fine  or 
rent  to  the  lord  in  respect  of  encroachments.  It  was,  however, 
alleged  by  the  Defendants  that,  in  numerous  other  cases,  owners  of 
houses  had  made  cellars  and  other  encroachments  on  the  soil  of  the 
street  without  interference  from  the  lords  of  the  manor. 

Under  these  circumstances  the  Master  of  the  Bolls  came  to  the 
conclusion  that  the  soil  of  the  street  belonged  to  the  owners  of  the 
tenements  abutting  on  the  street,  and  that  the  Plaintiffs  had  not 
proved  their  title ;  and  the  Plaintiffs  appealed  from  this  decision. 

Evidence  was  adduced  before  the  Lords  Justices  to  shew  that 
all,  or  the  great  majority,  of  the  tenements  abutting  on  Briggaie, 

(1)  WardtHTs  Municipal  History  of  Leeds^  App.  iv. 

(2)  Ibid.  App.  xxi.  Ixii. 
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including  the  plots  of  land  in  question,  were  of  borough  English       L.  JJ. 
tenure.  iS7i-2 


Bbgkktt 
The  Sdicitor-Generdl  (Sir  O.  Jessel),  Sir  JB.  Baggallay,  Q.C.,  ^v, 

and  Mr.  Norih,  for  the  Appellants : —  '^  of  Lsbds. 

The  presumption  of  law  that  a  grant  of  land  abutting  on  a  road 
passes  the  soil  ad  medium  Jilum  vise  has  never  been  held  to  apply 
to  grants  of  houses  in  a  town,  and  it  is  especially  inapplicable  to 
grants  of  burgage  tenements.  It  is  a  presumpticm  which  in  any 
case  may  be  rebutted  by  evidence  to  shew  that  the  grantor  had  no 
intention  to  grant  such  a  right.  In  the  present  case  there  is  such 
evidence,  for  the  course  of  dealing  with  the  streets  shews  that 
all  parties  considered  that  the  right  to  the  soil  was  vested  in  the 
lords,  not  in  the  owners  of  the  adjoining  houses :  Attomey'Oeneral 
V.  Ch(mb$r$  (1) ;  Lord  v.  CommisHonen  of  Sydney  (2) ;  White  v. 
Eia  (3);  Squire  v.  CampbOl  (4). 

Sir  BoundeH  Palmer,  Q.C.,  Mr.  Bagshawej  and  Mr.  Ordham 
Hadings,  for  the  Corporation  of  Leede : — 

There  is  no  trace  in  the  authorities  of  the  distinction  suggested 
by  the  other  side  between  a  grant  of  an  ordinary  piece  of  land  and 
a  tenement  in  a  town.  The  presumption  of  law  that  the  road 
passes  ad  medium  jUum  can  only  be  rebutted  by  distinct  evidence, 
and  the  evidence  here  is  unsatisfactory.  Even  where  the  parcels 
have  been  described  by  boundaries,  it  has  been  held  that  the  soil 
of  the  road  passed :  Berridge  v.  Ward  (5) ;  and  the  presumption 
is  applicable  to  all  tenures :  Doe  v.  Peareey  (6) ;  Marquis  of 
Salidmry  v.  Oreai  Northern  Bailway  Company  (7). 

There  is  no  evidence  that  there  was  a  street  where  these  houses 
now  stand  before  the  original  grant  of  the  tenements ;  but  if  there 
wds  a  street  the  houses  could  not  have  been  contiguous,  for  each 
tenement  had  half  an  acre  of  arable  land.  The  presumption  is 
that  the  street  was  made  by  the  owners  of  the  tenements.  With 
respect  to  the  evidence  in  modem  times  of  the  existence  of  rights 

(1)  4  De  G.  &  J.  56.  (4)  1  My.  &  Cr.  469. 

(2)  12  Moo.  P.  C.  473.  (5)  10  C.  B.  (N.S.)  400. 
(8)  6  Q.  B.  487.                                      (6)  7  B.  &  C.  306. , 

(7)  6  C.  B.  (N.S.)  174. 


Digitized  by  VjOOQ IC 


424  GHANCEBT  APFEALa  (X.  R 

L.  JJ.       in  the  lords  of  the  manor,  we  contend  that  it  is  ambignous  and 
1871-2      inconclosiye. 

V.  Sir  B.  BaggaUay,  in  reply,  as  to  costs. 

cobpobatioh 
ofLbeds. 

—      Sib  W-  M.  James,  L- J.  :— 

In  this  case  I  am  of  opinion  that  the  lords  haye  made  out 
a  very  clear  and  satis&ctory  title  to  the  piece  of  ground  in 
question.  A  good  deal  of  the  argument  has  turned  upon  what  is 
supposed  to  be  the  rule  of  law  as  to  the  presumption  that  closes 
extend  ad  medium  JUtMh  vise,  and  it  is  said  that  this  presumption 
is  to  be  applied  to  such  a  house  as  this  in  Leeds,  with  respect  to 
the  wide  space  between  this  house  and  the  houses  on  the  opposite 
side  of  the  road.  The  rule,  as  laid  down  in  Lord  v.  Cammiaeionen  of 
Sydney  (1),  in  which  case  the  matter  was  probably  more  fully  con- 
sidered than  in  any  other,  is,  that  in  all  these  cases  you  must  have 
regard  to  the  circumstances  in  which  the  words  were  used..  The 
learned  Judge  who  there  gave  the  judgment  of  the  Court,  Sir 
John  Coleridge,  says  this :  ^*  If  lands  were  described  as  bounded 
by  a  house,  no  one  could  suppose  that  the  house  was  included  in 
the  grant :  but  if  lands  granted  were  described  as  bounded  by  a 
highway,  it  would  be  equally  absurd  to  suppose  that  the  grantor 
had  reserred  to  himself  the  right  to  the  soil  ad  medium  JUum,  in 
the  far  greater  majority  of  cases  wholly  unprofitable."  I  should 
myself^  if  it  were  necessary  to  determine  it,  be  very  slow  to  come 
to  the  conclusion  that  where  there  is  a  road  going  through  an 
estate,  and  a  site  is  granted  by  the  road-side  for  the  erection  of  a 
cottage  or  house,  and  a  cottage  or  house  is  built  upon  that  site,  the 
mere  conyeyanoe,  or  grant,  or  demise  of  a  piece  of  land  as  the  site 
of  and  for  the  purpose  of  building  a  house  is,  in  presumption  of 
law,  a  grant  to  the  middle  of  the  highroad,  the  frontage  of  which 
is  probably  the  origin  of  the  house  being  built  on  that  space.  It 
appears  to  me  that  a  great  many  inconyeniences  might  arise  from 
the  noticm  that  a  mere  grant  or  demise  of  such  a  site  would  of 
itself  raise  a  presumption  of  law  which  depriyes  the  owner  of  the 
estate  of  his  possessory  title  or  of  his  freehold  in  respect  of  the 
half  of  the  highway. 

(1)  12  Moo.  P.  C.  473. 
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But  tbe  present  case  stands  in  this  way :    These  were  really  not       L.  JJ. 
houses,  according  to  the  evidence  before  us,  originally  built  by  the       I871-2 
side  of  the  mere  highway,  to  which  the  rule  could  be  at  all  applied,     bbosbtt 
It  appears  now  quite  dear  that  there  is  a  very  wide  open  space,  ^    ^• 
about  sixty  feet  wide,  between  the  houses — a  space  which  was  kept    of  Leeds. 
and  used  for  fairs  and  markets,  which  fairs  and  markets  were 
the  fairs  and  markets  of  the  lord,  and  continued  to  be  the  fairs 
and  markets  of  the  lord  for  several  centuries  after  the  time  at 
which  the  space  came  int^  existence.    It  appears  to  me  that  in  such 
a  case  to  presume  that  where  the  lord  of  the  borough  had  allowed 
his  dependent  burgesses  to  have  what  is  called  a  toft  fronting  towards 
the  market-place  and  fair-place,  which  was  also  used  as  a  road,  and 
then  by  a  grant  enlarged  the  tenure  of  that  toft  into  a  fee  simple 
tenure  in  borough  English,  the  lord  intended  to  grant,  or  that  the 
tenant  intended  to  take,  the  half  of  the  vacant  space  between  the 
one  row  of  tofts  and  the  other  row  of  tofts,  would  be  to  make  a 
presumption  inconsistent  with  common  sense  and  inconsistent  with 
the  meaning  which  the  common  usage  of  mankind  would  apply 
to  such  a  grant. 

But  besides  this — there  being  nothing  but  the  presumption,  or 
supposed  presumption,  in  favour  of  the  owner  of  the  house — 
there  is  beyond  all  question  the  fact  that  the  lord  has  received, 
for  a  great  number  of  years,  a  substantial  money  profit  for  the 
use  of  part  of  the  soil  of  the  road  in  question.  It  is  a  sum  of 
three  guineas  a  year,  and  no  doubt  that  is  not  a  very  large  sum, 
but  it  is  a  substantial  sum,  which  the  lord  has  received,  latterly 
from  the  corporation,  before  that  from  individuals  who  were  spe- 
culatively engaged  in  establishing  works  for  the  benefit  of  the 
town,  and  which  must  have  been  received,  as  it  appears  to  me,  with 
the  full  knowledge  of  everybody  connected  with  the  town  of  Leeds 
at  the  time.  Then,  in  addition  to  that,  the  lord  has  received  a 
sum  in  respect  of  the  encroachments  upon  part  of  this  very  street, 
one  or  two  upon  the  street  called  Briggaie,  one  or  two  more  upon 
that  which,  if  not  strictly  part  of  Briggate^  is,  at  all  events,  a  con- 
tinuation of  the  same  line  of  road  towards  the  country. 

It  appears,  therefore,  to  me  that  the  lord  has  had  a  practical 
enjoyment  of  the  profits  of  the  thing  itself,  as  against  which  there 

Vou  VIL  2  M  X 
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L.  JJ.       is  no  evidence  of  enjoyment  of  any  profit  or  of  any  right  which 
1871-2      can  be  considered  as  adverse  to  the  title  of  the  lord. 
BaouTT         Under  these  circumstances  I  am  of  opinion  that  a  good  title  has 
OoBPOBATioH  ^^^^  shewn  by  the  Plaintiffii.    I  am  also  of  opinion  that  a  good 
or  Lnos.    title  was  shewn  before  the  institution  of  the  suit 

Sib  G.  Mbllish,  L.  J. : — 

I  am  of  the  same  opinion.  Looking  at  the  nature  of  the  pro- 
perty, namely,  a  road  which  passes  between  houses  with  respect  to 
which  you  cannot  expect  to  prove  the  property  in  it  by  the 
ordinary  tests  of  ownership,  I  think  that  the  lord  has  really  made 
out  an  extremely  strong  case. 

In  the  first  place,  I  agree  that,  looking  at  what  we  know  about 
the  land  in  question  in  ancient  times,  there  is  no  presumption  that 
each  toft  went  to  the  middle  of  the  highway.  I  think  it  is  clearly 
to  be  presumed  that  the  road  between  the  tofts  must  have  existed 
from  time  immemorial,  because  the  fairs  and  markets  must  be 
presumed  to  have  been  from  time  immemorial.  As  regards  the 
markets  it  is  expressly  recited  in  the  charter  of  Charles  I.  that 
they  had  existed  from  time  immemorial,  and  the  fairs  must  have 
existed  likewise  from  time  immemorial,  because  there  is  no  trace 
of  any  grant.  Then  in  the  time  of  £ing  John,  there  is  a  small 
town  with  a  market-place  and  a  fair-place  in  the  middle  of  it,  a 
small  portion  only  of  which  was  probably  occupied  as  a  highway 
at  that  time,  but  with  spaces  between  used  for  the  common  benefit 
of  the  public  i  and  the  franchise  of  the  markets  and  fairs  was  in 
the  lord. 

Then  we  find  that  at  some  time,  certainly  before  the  time  of 
King  «7bAn,  there  were  granted  out  tofts  simply  by  the  rod,  at 
will  in  the  first  instance,  and  then  as  burgage  tenements.  Then 
is  it  to  be  presumed  that  the  lord  intended  to  grant  the  actual  soil 
of  aU  that  space  which  was  dedicated  to  the  use  of  the  public, 
and  which  was  to  be  used  for  the  purpose  of  markets  and  fairs  ?  It 
appears  to  me  it  is  extremely  improbable  that  it  could  have  been 
intended  at  that  time  to  do  so,  and  that,  whatever  may  have  been 
the  presumption  at  that  time,  the  acts  of  ownership  since  have 
been  very  strong  indeed.  The  lord  having  granted  the  right  to 
lay  down  water  pipes  in  all  the  streets  in  Leeds,  and  having  re- 
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ceived  an  annual  payment  for  years  in  respect  of  sueli  pipes,  is       L.  J  J. 
very  strong  evidence.    So  also  is  the  granting  the  liberty  to  make      1871-2 
encroachments  in  the  streets,  and  receiving  payments,  some  fixed     Bboevft 
and  some  annual,  for  such  encroachments.  CJobtobatiow 

Then  what  is  there  on  the  other  side  ?  Nothing  but  the  most  o'  i^M»e. 
slight  evidence  of  small  encroachments  in  very  modem  times, 
and  we  have  to  decide  this,  in  fact,  as  jurymen,  and  say  whether, 
on  this  evidence,  we  ought  to  find  in  favour  of  the  lords  of  the 
manor.  When  we  are  considering  what  happened  in  ancient  times, 
we  cannot  always  make  out  what  was  the  actual  truth,  but  we 
^  must  make  up  our  minds  how  to  act  upon  such  evidence  as  we  can 
get ;  and  in  this  particular  case  I  am  convinced  that  the  soil  in  the 
ancient  streets  did  belong  to  the  lord,  and  that  up  to  a  very 
modem  period  that  was  the  universal  opinion  in  LeeiSy  and  that 
it  is  only  in  modem  times  that  doubts  have  been  cast  upon  it. 

Under  these  circumstances  I  am  of  opinion  that  a  jury  would 
properly  come  to  a  conclusion  in  lEavour  of  the  lords,  and  that  if 
they  did  not,  a  common  law  Court  would  send  back  the  case  for  a 
new  trial. 

Solicitors  for  the  Plaintiff:  Messrs.  Patersonf  Snow,  &  Bumey. 
Solicitors  for  the  Defendants :  Messrs.  Wrighi  &  Venn. 


HARDY  V.  METEOPOLITAN  LAND  AND  FINANCE  L.JJ. 

COMPANY.  1872 


[1870    H.    121.]  •^5*-?!!' 

Company — Breach  of  Trust  hy  Directors — Unauthorized  Deposit  of  Money  toith 
another  Company — Money  still  in  the  hands  of  the  horrounng  Company — 
Manager — Agent — Money  Demand — Jurisdiction, 

The  directors  of  a  building  society  deposited  money,  in  a  manner  unau- 
thorized by  their  rules,  with  a  finance  oorapaiiy,  the  manager  of  which  was 
also  manager  of  the  building  society.  Afterwards  the  deposit  was  called  in, 
and  the  directors  of  the  finance  company  gave  a  cheque  for  the  amount  to 
their  manager,  to  be  paid  by  him  to  the  building  society.  He  appropriated 
it  to  his  own  use.  A  bill  was  then  filed  by  the  trustees  of  the  building 
society  to  recover  the  money  from  the  finance  company  :— 

Held  (reversing  the  decision  of  the  Master  of  the  Bolls),  that  the  manager 

2  JIf  2  1 
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L.  JJ.  h«W  the  money  aa  agent  for  the  finance  company  until  he  ahonld  pay  it  to 

some  person  competent  to  give  a  receipt  on  behalf  of  the  building  society ; 

«^y^  and  that  as  he  never  paid  it  over,  the  money  must  be  taken  to  be  still  in  the 

Habdt  hands  of  the  finance  company,  who  were  liable  to  repay  it  to  the  building 

LiTAN  Lakd  Beld,  also,  that  as  it  was  trust  money  a  suit  to  recover  it  was  mamtainable, 

AKD  Fnii^oa  and  the  finance  company  were  accordingly  ordered  to  repay  the  money,  with 

interest 

xHIS  was  an  appeal  from  a  decree  of  the  Master  of  the  Bolls  (1). 

The  bill  was  filed  by  the  trustees  of  the  London  Benefit  Building 
Society,  to  recover  from  the  Defendant  company  a  sum  of  £375 
alleged  to  have  been  improperly  deposited  with  them« 

The  building  society  was  established  pursuant  to  the  provisions 
of  the  Act  6  &  7  Will  4,  c.  32,  with  which  was  incorporated  the 
Act  10  Geo.  4,  c.  56 ;  and  the  rules  were  duly  certified. 

By  the  13th  section  of  the  10  Geo.  4,  <5.  56,  the  treasurer  or 
trustee  of  every  friendly  society  is  authorized  and  required,  from 
time  to  time,  with  the  consent  of  the  society,  to  lay  out  such  part 
of  the  moneys  paid  for  the  purposes  of  the  society  as  the  exigencies 
of  the  society  shall  not  call  for  the  immediate  application  or  expen- 
diture of,  either  in  real  or  heritable  securities^  or  to  invest  the 
same  in  the  public  stocks  or  funds,  savings  banks,  or  government 
securities,  or  in  certain  banks  in  Scotland  therein  mentioned,  and 
not  otherwise,  in  the  name  of  such  treasurer  or  trustee. 

The  rules  of  the  London  Benefit  Building  Society  directed  that 
the  treasurer,  or  in  his  absence  one  of  the  trustees,  after  each 
meeting,  should  deposit  the  money  received  at  that  meeting  in  the 
bank  of  the  society,  in  the  name  and  to  the  credit  of  the  trustees, 
immediately  after  he  should  have  received  the  same  (Rule  6). 
And  that  Mr.  Joseph  Button  should  be  the  manager  of  the  society, 
and  the  City  Bank,  Threadneedle  Street,  the  bank  of  the  society 
(Rule  7). 

The  Defendant  company  was  incorporated,  among  other  things, 
for  the  raising  and  borrowing  money  at  interest,  and  receiving 


Joseph  Button,  the  manager  of  the  building  society,  was  also 
manager  of  the  Defendant  company,  and  he  was  permitted  by  the 
directors  of  the  building  society  to  deposit  some  of  the  society's 
(1)  Uw  Rep.  12  fiq.  386. 
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moneys  with  the  Defendant  company.     These  deposits  were  made       L.  JJ. 
from  time  to  time,  between  1866  and  1869,  and  in  March,  1869,        1872 
a  balance  of  £375  was  standing  to  the  credit  of  the  building      -elawt 
society  in  the  books  of  the  Defendant  company.    The  Defendant    mbJ^o 
company  not  being  a  banking  company,  no  cheques  were  drawn  I'Itan  Land 
on  them,  but  when  a  deposit  was  withdrawn  two  of  the  directors    Compamt. 
of  the  company  drew  a  cheque  on  their  bankers  in  favour  of  the 
depositor  for  the  amount  withdrawn. 

On  the  23rd  of  March,  1869,  two  of  the  directors  of  the  Defen- 
dant company,  one  of  whom  was  also  a  director  of  the  building 
society,  drew  a  cheque  for  £375  on  the  CUy  Bank,  in  favour  of 
the  London  Budding  Soeietif,  which  was  countersigned  by  Joseph 
DiUton,  as  manager  of  the  Defendant  company,  and  was  then 
given  into  his  possession.  The  cheque  was  kept  by  him  till 
the  16th  of  April,  1869,  when  it  was  cashed  by  the  CUy  Bank. 
The  money  was  never  paid  over  to  the  trustees  or  directors 
of  the  building  society.  Button  shortly  afterwards  died.  The 
trustees  claimed  payment  of  the  sum  of  £375  from  his  adminis- 
trator, but  the  estate  being  insolvent  they  were  unable  to  recover 
the  amount. 

The  Plaintiffs  alleged  that  the  deposit  of  the  society's  moneys 
with  the  Defendant  company  was  unauthorized  and  illegal,  and 
that  the  Defendant  company  had  notice  of  such,  illegality ;  that 
the  repayment  to  Button  was  made  without  any  authority  from 
the  directors  of  the  building  society,  and  without  taking  a  proper 
receipt,  and  they  prayed  that  the  Defendant  company  might  be 
ordered  to  repay  the  amount.  The  Defendant  company,  by  their 
answer,  alleged  that  they  had  no  notice,  through  Button  or  other- 
wise, that  the  building  society  had  no  power  so  to  invest  their 
moneys ;  and  that  if  that  were  so,  it  followed  that  the  society  had 
also  full  notice  of  the  fact  of  that  investment,  as  some  of  the 
directors  of  the  Defendant  company  were  also  directors  of  the 
building  society.  They  also  insisted  that  they  had  duly  repaid 
the  sum  of  £375  by  the  cheque  given  to  Button,  and  submitted 
that  the  relief  sought  by  the  bill  was  in  the  nature  of  a  mere 
money  demand,  and  might  be  properly  dealt  with  by  a  Court  of 
Law. 

The  Master  of  the  Bolls  held  that  the  remedy  of  the  building 
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L.  JJ.      society,  if  any,  was  at  law ;  and  dismissed  the  bill,  with  costs, 
1872       without  prejudice  to  any  proceedings  at  law ;  and  from  this  decree 
Habdt      the  Plaintiffs  appealed. 

V, 

trSS^LAND  M^r.  SouthffcUe^  Q.C.,  and  Mr.  Davey,  for  the  Appellants : — 
CoMPAHT.  ^he  deposit  of  the  money  was  a  breach  of  trust,  and  was  oon- 
trary  to  the  Act  of  Parliament,  so  that  the  Defendant  company 
had  constructive  notice  at  the  time  when  they  received  the  money: 
Ernest  y.  Niohoh  (1).  The  case  of  In  re  MareeiUee  Extension  BaU- 
way  Company  (2)  differed  from  this  case,  inasmuch  as  there  there 
was  nothing  in  the  act  of  borrowing  and  lending  which  was  illegal ; 
but  here  the  building  society  had  no  power  to  lend.  The  Defen- 
dant company  never  professed  to  be  bankers ;  the  deposit  was 
made  as  an  investment,  and  as  such  was  illegal.  The  money 
having  come  to  the  hands  of  the  Defendants  tainted  with  a  breach 
of  trust,  the  Plaintiffs  are  entitled  to  sue  in  equity:  Gray  v. 
Lewis  (3) :  Emed  v.  CroysdiU  (4).  And  it  is  no  objection  to  the 
suit  that  the  directors  of  the  building  society  who  were  concerned 
in  the  breach  of  trust  are  not  parties:  MQachen  v.  Dew  (5). 
The  money  must  be  considered  still  in  the  hands  of  the  DefendEmt 
company,  for  they  gave  the  cheque  to  Button,  who  was  their  own 
manager,  and  he  held  it  as  their  agent,  not  as  the  agent  of  the 
building  society. 

Mr.  Swanstan,  Q.C.,  and  Mr.  Ooohson,  for  the  Defendants : — 

Dutton  was  the  authorized  agent  of  the  building  society,  and, 
moreover,  they  adopted  the  payment  to  him  by  claiming  against 
his  estate  after  his  death.  It  was  merely  an  afterthought  to  treat 
the  transaction  as  a  breach  of  trust.  The  bill  does  not  allege  a 
breach  of  trust  in  depositing  the  money  with  the  Defendant  com- 
pany, but  in  the  payment  of  it  out.  If  it  w^  a  breach  of  the  rules 
of  the  building  society,  we  had  no  notice  of  it.  We  only  had 
notice  of  the  Act ;  but  this  payment  was  not  an  investment,  but 
a  deposit  of  their  loose  cash  at  call,  which  they  might  lawfully 
make  with  a  banker ;  and  we  received  it  as  such.    We  had  no 

(1)  6  H.  L.  0.  401.  (3)  Law  Repi  8  Eq.  526. 

(2)  Law  Bep.  7  Ch.  161.  (4)  2  D.  F.  &  J.  176, 196. 

(6)  16  Beav.  84. 
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constractive  notice  of  their  rales  or  reeolutions ;  and  if  the  fact  of      L.  JJ. 
our  haying  common  directors  gave  us  notice  of  these  rules,  the        1872 
building  society  had  equally  notice  of  the  investment,  and  cannot      hIS^y 
now  complain  of  it.    This  is  a  mere  money  demand,  and  ought  to    jj_JL 
be  dealt  with  in  a  Court  of  Law.  litan  Land 

Ain>  Futancb 

COMPANT. 

Sib  W.  M.  Jambs,  L. J. :—  *  — 

The  arguments  in  this  case  have  satisfied  me  that  the  Court  has 
jurisdiction. to  do,  what  it  is  clearly  right  to  do,  namely,  to  order 
the  Defendants  to  repay  the  money  to  the  persons  entitled  to  it 
Assuming  them  to  have  been  in  debt  in  the  sum  of  £375  to  the 
London  Benefit  Building  Society^  which  they  do  not  deny,  I  am  of 
opinion  that  the  mode  in  which  they  profess  to  haye  discharged 
themselyes  is  totally  inadequate. 

The  course  of  dealing,  according  to  the  Defendants'  own  state- 
ment, was,  that  the  manager  informed  the  directors  what  deposits 
were  to  be  withdrawn,  and  that  the  directors  drew  cheques  for  the 
amounts,  which  were  countersigned  by  the  manager,  and  then  left 
with  him  to  be  paid  to  the  persons  entitled  to  them.  On  this 
occasion  the  manager  represented  to  the  directors  that  the  London 
Building  Society  had  required  the  repayment  of  the  sum  of  £375, 
and  on  that  representation  they  drew  a  cheque  for  that  amount, 
which  was  countersigned  by  him,  and  then  left  in  his  hands,  to- 
gether with  other  cheques  drawn  in  the  same  manner,  to  be  paid 
to*  the  proper  persons.  Till  the  payment  was  completed  by  passing 
the  cheque  to  the  London  Building  Society^  or  to  some  person 
competent  to  giye  a  receipt  for  it  on  their  behalf,  it  remained  in 
Button' $  hands,  as  the  company's  manager,  and  the  company  had 
not  discharged  themselyes  from  it 

Therefore,  the  only  question  is,  whether  this  was  so  clearly  a 
mere  money  demand  that  the  Court  has  no  jurisdiction  to  deal 
with  it,  but  must  turn  the  Plainti£fb  away  from  its  doors  to  seek 
their  remedy  elsewhere.  At  first  it  appeared  to  me  that  there 
was  some  difficulty  on  this  point.  But  now  it  appears  beyond  all 
doubt  that  this  money  was  money  belonging  to  the  London  Builds 
ing  Society^  and  that  it  was  not  in  accordance  with  the  Act  of  Par- 
liament or  their  rules  that  it  should  be  lent  to  or  deposited  with 
the  Metropolitan  Land  Company,    It  was  therefore  trust  money, 
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L.  JJ.  placed  by  an  improper  act  of  the  directors  of  the  London  Building 

1872  Society  in  the  hands  of  the  Defendants,  and  as  they  have  never 

Hardt  discharged  themselves  from   it,  it  is  trust  money  still  in   their 

Mbtoopo-  ^^^"^^^     I*  i®»  therefore,  in  my  opinion,  open  to  the  Plaintiffs, 

.  UTAN  Land  finding  this  trust  money  in  the  hands  of  the  Defendants,  to  call 

ANdFiNANOB  ,  .       1        1  -r/*      ,  1^1  .1 

CoMPANT.    upon  them  to  pay  it  back.     If  the  money  had  been  paid  away 
'  by  the  Defendants,  it  would  have  required  further  investigation 

whether  the  Defendants  had  sufficient  notice  of  the  breach  of  trnst 
to  enable  the  Plaintiffs  to  recover  it  by  these  proceedings.  But  as 
the  facts  now  stand,  I  am  of  opinion  thaf;  the  Court  has  jurisdiction 
to  order  the  money  to  be  paid  to  the  Plaintiff,  and  that  their  bill 
ought  not  to  be  dismissed  on  the  technical  ground  that  their 
remedy  is  in  a  Court  of  Law.  The  decree  of  the  Master  of  the 
Rolls  must  be  reversed,  and  a  decree  made  for  the  payment  of 
the  money  to  the  Plaintiffs,  with  interest  at  £4  per  cent. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  The  Master  of  the  Bolls  decided  the 
case  on  the  groimd  that  this  was  a  mere  money  demand;  but 
looking  at  the  Act  of  Parliament  and  the  rules  of  the  society,  it 
appears  to  me  clear  that  the  directors  were  guilty  of  a  breach  of 
trust  in  depositing  this  money  with  the  Defendants.  If  the  money 
was  to  be  permanently  invested  the  directors  were  bound  by  the 
Act  to  invest  it  in  certain  securities  only ;  and  if  it  was  money 
kept  for  immediate  use,  it  was  contrary  to  their  rules  to  de- 
posit it  in  any  bank  except  the  CUy  Bank.  It  was  therefore  a 
breach  of  trust  on  the  part  of  the  directors  to  deposit  it  with  the 
Defendants.  That  being  the  case,  the  question  is,  can  this  suit  be 
maintained?  If  the  money  is  still  in  the  hands  of  the  Defen- 
dants it  is  clear  that  the  question  of  notice  is  immaterial.  The 
payment  to  DuUon  cannot  be  treated  as  a  payment  to  the  London 
Building  Society.  The  course  of  business  shews  this.  The  cheques 
were  given  to  Button,  as  the  agent  for  the  Metropolitan  Land 
Company,  and  till  he  had  paid  them  over  he  held  them  as  their 
agent.  In  this  case  he  never  paid  the  cheque  over  to  the  build- 
ing society.  The  only  ground  alleged  for  treating  Button  as  the 
agent  of  the  building  society  was  that  the  Plaintiffs  had  served  a 
demand  for  payment  on  Duiton'a  personal  representative.      But 
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the  mere  fact  of  making  a  mistaken  demand  which  produced  no  ^  ^^* 

result  is  not  enough  to  alter  the  Plaintiffs'  rights  ;  it  could  not  be  1872 

conclusiye  evidence  that  Duttan  had  received  the  money  as  the  Habdt 

agent  of  the  Plaintiffs.  Mk^po- 

The  result  is,  that  this  money  came  into  the  hands  of  the  De-  ^"^^  ^^^^ 

fendants  by  means  of  a  breach  of  trust,  and  that  it  is  still  in  their  Compakt. 
hands,  and  therefore  they  must  now  refund  it. 

Solicitors  for  the  Plaintiffs  :  Messrs.  WiUoughhy  &  Cox, 
Solicitors  for  the  Defendants :  Messrs.  Sharp  <&  Turner, 


OLIVE  V.  OLIVE.  L.JJ, 

[1871    C.     203.]  1872 

ApjporiioMMnt — Change  of  Interest  without  Death — Absolute  Estate  rediiced  to  a     ^•*'  ^^» 
Life  Estate—A:  A  5  Will.  4,  c.  22 ;  33  <fc  34  Via,  c.  Bo—Executory  Settlement 
— Estate    without  impeachment  of  Waste — Married  Woman — Restraint  on 
Anticipation, 

A  testator  gave  his  residuary  personal  estate,  with  the  accunmbitions  thereof, 
to  his  trustees  in  trust  for  his  two  granddaughters  C,  and  P.,  as  tenants  in 
common,  their  shares  to  be  rested  at  twenty-one  or  marriage,  the  income  to 
be  applied  for  their  benefit  during  minority,  and  the  surplus  accumulated.  And 
the  testator  directed  that  in  case  either  granddaughter  married  under  twenty* 
one  the  trustees  should  settle  her  share  for  her  life  for  her  separate  use,  with 
remainder  to  her  children.  Both  the  granddaughters  married  under  twenty- 
one,  C,  in  1867,  and  P.  in  1870,  which  was  after  the  passing  of  the  Appor^ 
tionment  Act  (33  &  34  Vict.  c.  35):— 

Udd^  that  in  both  cases  the  income  of  the  granddaughter's  share  was  ap« 
portionable  up  to  the  time  of  her  marriage. 

The  testator  devised  his  residuary  real  estate  to  his  trustees  in  trust  for 
his  granddaughter  F,  in  fee  at  twenty-one  or  marriage,  and  directed  that  if 
she  should  marry  under  twenty -one  his  trustees  should  settle  the  real  estate 
on  her  for  life  for  her  separate  use,  without  power  of  anticipation,  with  re- 
mainder to  her  children  as  tenants  in  common  m  tail ;  and  he  authorized  bis 
trustees  to  give  a  life  estate  to  his  granddaughters  husband,  to  commence 
after  her  decease,  and  to  be  either  with  or  without  impeachment  of  waste  i 

Eddj  that  the  life  estate  given  to  the  granddaughter  must  not  be  without 
impeachment  of  waste;  such  an  estate  being  inconsistent  with  the  restraint 
on  anticipation. 

1  HIS  was  a  special  case  which  was  beard  before  the  Lords  Justices 
in  the  first  instance. 
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L.  JJ.  Danid  Wdb,  by  his  will,  dated  the  23rd  of  February,  1859,  be- 

1872  queathed  the  residue  of  his  personal  estate  to  bis  executors  and 
Q^^  trustees,  K  M.  Farquhar  and  W.  O.  Duncan,  upon  trust  to  con- 
CuvB.       ^®^  *^®  same  and  to  invest  the  proceeds  thereof,  and  to  stand 

possessed  of  the  trust  funds  and  securities,  and  the  accumulations 

thereof,  in  trust  for  his  grandchildren,  Isabel  W&bb,  afterwards 
Mrs.  dive,  and  Laura  Sarah  Webb,  afterwards  Lady  Petfion,  in 
equal  shares ;  and  he  directed  that  these  shares  should  be  vested 
in  them  respectively  on  their  attaining  the  age  of  twenty-one 
years,  or  upon  their  marriage,  which  should  first  happen,  with 
benefit  of  survivorship  in  case  of  either  dying  under  that  age  un- 
married ;  and  the  testator  directed  that,  in  case  either  of  his  grand- 
children should  marry  under  the  age  of  twenty-one  years,  the 
trustees  should,  by  all  proper  and  necessary  deeds,  settle  her  share 
in  the  residuary  personal  estate  upon  her  for  life  for  her  separate 
use,  either  with  or  without  the  power  of  disposing  of  the  income 
by  anticipation,  and  after  her  death  for  the  benefit  of  her  children, 
as  therein  mentioned ;  and  he  directed  that,  until  the  principal  of 
the  shares  of  his  residuary  personal  estate  should  become  payable 
or  divisible,  the  interest  thereof  might  from  time  to  time  be  ap- 
plied for  the  benefit  of  the  person  or  persons  presumptively  entitled 
to  the  principal  during  her  or  their  minority  or  respective  minori- 
ties ;  and  if  not  so  applied,  the  same  should  be  accumulated  for  the 
bene6t  of  such  person  or  persons  respectively. 

The  testator  devised  the  residue  of  his  real  estates  to  the  trus- 
tees upon  trust  for  his  said  granddaughter,  Laura  Sarah  WM, 
when  and  as  soon  as  she  should  attain  the  age  of  twenty-one 
years,  or  should  marry  under  that  age,  which  should  first  hap- 
pen ;  and  directed  that  in  case  she  should  marry  under  the 
age  of  twenty-one  years,  the  trustees  should,  by  all  proper  and 
necessary  deeds,  settle  his  said  real  estates  upon  the  said  Laura 
Sarah  Wdb  during  her  life  for  her  separate  use,  with  a  restraint 
upon  anticipation,  with  remainder  to  her  children  as  tenants 
in  common  in  tail,  with  divers  remainders  over ;  and  the  testator 
authorized  his  trustees  to  secure  in  such  settlement  a  life  interest 
to  any  husband  of  his  said  granddaughter,  either  with  or  without 
impeachment  of  waste;  and  gave  power  to  the  trustees  to  apply 
all  or  any  part  of  the  income  of  the  real  estates  for  the  mainte- 
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nance  and  edncation  of  his  said  granddaugliter,  and  directed  that  L.  JJ. 
subject  thereto  the  income  should  be  accamulated  in  like  manner  1872 
as  the  testator  directed  respecting  the  income  of  his  residuary  ouvi 
personal  estate.  CuVs. 

The  testator  died  in  December,  1860.  

On  the  9th  of  January,  1867,  Isabel  Webb,  being  still  an  infant, 
married  her  present  husband,  E.  H.  Clivs.  On  the  10th  of  January 
an  indenture  of  settlement  was  executed  whereby  H.  M.  Farquhar 
and  W.  O.  Duncan  assigned  one  moiety  of  a  sum  of  £3  per 
Cent.  Beduced  Annuities  and  certain  stocks  and  funds  therein  . 
mentioned,  and  all  other  trust  moneys  and  securities  subject  to 
the  trusts  of  the  will  of  Daniel  WM,  and  of  the  income  thereof, 
and  all  accumulations  of  the  same,  to  three  trustees  in  trust  for 
Mrs.  Clive  during  her  life  for  her  separate  use,  without  power  of 
anticipation,  and  after  her  death  for  her  husband  during  his  life, 
and  after  the  death  of  the  survivor  for  the  issue  of  the  marria;;e. 

On  the  24th  of  November,  1870,  Laura  Sarah  Webh,  being 
still  an  infant,  married  her  present  husband,  Sir  A.  W.  Peyton.  On 
the  25th  of  November  an  indenture  of  settlement  was  executed 
whereby  H.  M,  Farquhar  and  W.  Q.  Duncan  assigned  the  other 
moiety  of  the  said  trust  funds  and  securities,  and  all  other  the 
share  and  interest  of  Lady  Peyton  under  the  said  will  of  Daniel 
Webb,  and  the  income  thereof,  and  all  accumulations  of  the  same, 
to  three  trustees  in  trust  for  Lady  Peyton  during  her  life,  and 
after  her  death  for  her  husband  during  his  life,  and  after  the 
death  of  the  survivor  for  the  issue  of  the  marriage. 

By  another  indenture  of  settlement  of  the  same  date,  E.  M. 
Farquhar  and  W.  G.  Duncan  conveyed  the  residuary  real  estate 
devised  by  the  said  will  to  three  trustees  to  the  use  of  the  said 
trustees  and  their  heirs  during  the  life  of  Lady  Peyton,  without 
impeachment  of  waste,  upon  trust  to  pay  the  income  to  Lady 
Peyton  for  her  separate  use,  without  power  of  anticipation,  with 
remainder  to  the  use  of  Sir  A.  W.  Peyton  during  his  life,  without 
impeachment  of  waste,  with  remainder  to  the  children  of  Lady 
Peyton  as  tenants  in  common  in  tail,  with  remainders  over ;  and 
by  the  same  indenture  certain  funds  'representing  the  accumula- 
tions of  income  of  the  real  estate  were  assigned  to  trustees  upon 
the  trusts  therein  mentioned. 
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L.  JJ.  The  special  case,  in  which  Mrs.  Clive  and  Lady  Peyton  were 

lg72        Plaintifis,  and  Mr.  Clive,  his  infant  daughter,  Sir  A  W.  Peyton^ 

Cltvm       ^^^  ^^^  trustees  of  the  settlements  were  Defendants,  was  filed  for 

^^'^        the  purpose  of  determining  several  questions  which  arose  under 

the  settlements ;  the  only  questions  requiring  a  report  were— 

1.  Whether  the  first  payment  of  the  income  of  Mrs.  Clivers 
share  of  the  trust  funds  after  her  marriage  ought  to  be  considered 
income,  or  whether  it  ought  to  be  apportioned  between  capital  and 
income. 

2.  The  like  question  respecting  the  income  of  Lady  Peyton  s 
share. 

3.  Whether  the  estate  limited  in  favour  of  Lady  Peyton  during 
her  life  ought  to  be  without  impeachment  of  waste. 

Mr.  Fry,  Q.O.,  and  Mr.  Kingdon,  for  the  Plaintiffs : — 

With  respect  to  the  first  question,  Mrs.  Clivers  settlement  was 
executed  before  the  Apportionment  Act  (33  &  34  Vict.  c.  35),  and 
the  question  must  be  determined  as  the  law  stood  under  the  4  &  5 
Will.  4,  c  22. 

We  contend  that  the  Act  did  not  apply  to  such  a  case  as  this. 
It  only  directs  that  an  apportionment  shall  take  place  *'  on  the 
death  or  determination  by  any  other  means  whatsoever  of  the 
interest"  of  the  person  interested  in  the  income.  But  in  this 
case  there  was  no  determination  of  interest  The  property  vested 
in  Mrs.  Clive  on  her  marriage ;  but  an  alteration  has  taken  place 
in  the  mode  of  enjoyment  The  whole  of  the  first  payment  of 
income  after  her  marriage  must  be  taken  as  income  under  the 
settlement :  Campbell  v.  Campbell  (1).  The  cases  which  will  be 
relied  on  by  the  other  side  are  all  based  upon  St,  Avhyn  y. 
8t,  Avhyn  (2j.  In  that  case  there  was  a  term  for  accumulation 
of  rents  for  payment  of  debts,  and  it  was  held  that  the  cesser  of 
that  term  was  a  determination  of  interest  Yice-Chancellor  Malins, 
in  Wheeler  v.  Tootd  (3),  and  Vice-Chancellor  Bacon,  in  Donald- 
son V.  Donaldson  (4),  although  they  felt  themselves  bound  by  the 
authority  of  that  case,  yet  followed  it  with  reluctance.  In  Ship- 
perdson  v.  Tower  (5)  no  previous  interest  had  been  given  to  the 

(1)  7  Beav.  482.  (3)  Law  Rep.  3  Eq.  571. 

(2)  1  Dr.  &  Sm.  611.  (4)  Ibid.  10  Eq.  635. 

(6)  8  Jur.  485. 
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person  who  became  entitled  after  the  determination  of  the  trust       L.  JJ. 
to  accumulate.  1872 

The  Apportionment  Act  (33  &  34  Vict.  c.  35)  came  into  operation       clivb 
before  the  execution  of  Lady  Peyton's  settlement ;  but  we  contend       cilva. 
that  that  Act  was  not  intended  to  apply  to  a  case  where  there  was        — 
no  determination  of  interest^  but  only  a  change  in  the  mode  of 
enjoyment. 

With  respect  to  the  life  interest  of  Lady  Peyton  in  the  real 
estate,  it  is  rightly  given  to  the  trustees  without  impeachment  of 
waste.  That  is  the  usual  form  in  settlements ;  and  if  her  husband 
has  such  an  estate,  it  is  but  reasonable  that  she  have  it  also : 
Bankea  v*  Le  Despenoer  (1). 

Mr.  Lanffworthy,  for  the  Defendants,  was  only  called  on  upon 
the  question  as  to  the  life  interest  of  Lady  Peyton : — 

The  object  of  the  limitation  to  the  separate  use  of  a  married 
woman  is  to  protect  her  against  her  husbtmd's  debts.  If  she  has 
power  to  cut  the  timber,  her  husband  would  get  the  benefit  of  it. 
In  the  present  case  the  testator  has  given  discretion  to  the  trustees 
to  give  the  husband  such  an  estate,  but  he  has  given  no  such 
discretion  in  the  case  of  the  wife.  Davenport  y.  Davenport  (2)  is 
a  direct  decision  in  our  £Etvour. 

Mr.  W.  W.  Sireeten,  for  the  trustees. 

Mr.  Kinffdon,  in  reply. 

Sir  W.  M.  James,  LJ.: — 

We  think  that  it  is  too  late  to  raise  the  question  as  to  apportion- 
ment after  the  cases  which  have  been  decided  in  this  Court.  One 
of  them — Shipperdson  v.  Totver  (3) — was  decided  as  long  ago  as 
1844,  and  no  attempt  has  been  made  to  shake  or  question  it.  We 
must,  therefore,  take  it  to  be  the  cursus  curiae^  and  also  the  settled 
understanding  of  conveyancers,  that  the  Apportionment  Act  did 
apply  to  cases  of  this  kind.  The  new  Act  of  the  33  &  34  Vict 
c.  35,  extended  the  principle  of  the  Act  of  4  &  5  Will.  4,  c.  22,  in 

(1)  10  Sim.  576.  (2)  1  H.  &  M.  775. 

(3)  8  Jut.  485. 
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L.  JJ.      the  same  direction,  so  as  to  make  it  applicable  to  every  form  of 
1S72       reservation  of  income,  which  was  in  all  cases  to  be  treated  as  if  it 
Oliyb       ^6^0  interest  accruing  de  die  in  diem^  so  that  there  might  be  no 
Qj^^^      more  questions  on  this  subject 

—  Therefore  the  authorities  dispose  of  the  question  as  regards 

Mrs.  Clives  settlement,  and  the  recent  Act  disposes  of  the  question 
as  regards  Lady  Peyton  s  settlement.  There  must  be  an  appor- 
tionment of  the  income  in  each  case  up  to  the  date  of  the  lady's 
marriage. 

There  remains  the  question  respecting  the  form  of  the  limitation 
of  the  life  estate  to  the  trustees  for  Lady  Peyion.  The  testator 
has  directed  the  trustees  to  settle  the  property  on  his  grand- 
daughter for  her  separate  use,  without  power  of  anticipation,  and 
has  expressly  authorized  them  to  give  power  to  her  husband  to 
commit  waste,  but  has  authorized  nothing  of  the  kind  with  respect 
to  the  granddaughter  herself.  It  appears  to  me  difficult  to  con- 
ceive how  a  power  to  commit  waste  can  exist  consistently  with  a 
restraint  on  anticipation.  The  very  object  of  the  restraint  is  to 
protect  the  property  against  the  husband ;  but  if  the  power  to 
commit  waste  was  given,  all  the  timber  on  the  estate  might  be 
swept  away  to  pay  the  husband's  debts.  There  was  no  inconsis- 
tency in  giving  such  a  power  to  the  husband.  The  trustees  might 
fairly  have  a  discretion  in  the  matter,  in  order  that  they  might 
make  the  best  terms  they  could  with  the  husband,  and  this  dis- 
cretion they  have  exercised. 

Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors  for  all  parties :  Messrs.  Cope^  Bose,  &  Pearson. 
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ALLAN  v.  GOTT.  l.jj. 


[1867    A    67.] 


1872 


Fd)  28  * 
Will — Exoneration  of  Personalty — Legacies  charged  on  Beal  Estate — Discretion      March  l! 

in  Trustees  to  seU — Mixed  Fund  of  Realty  and  Personalty,  — 

In  order  that  legacies  charged  upon  real  estate  may  be  payable  out  of  the 
real  and  personal  estate  pro  raid,  it  is  not  necessary  that  the  testator  should 
have  directed  an  absolute  conversion  of  the  real  estate.  It  is  sufficient  that  he 
has  shewn  an  intention  of  creating  a  mixed  fund  of  realty  and  personalty  out 
of  which  the  legacies  are  to  be  paid. 

Therefore,  where  a  testator  had  empowered  his  trustees  to  sell  his  real  and 
personal  estate  in  case  and  as  often  as  they  should  think  fit,  and  had  directed 
them  to  pay  certain  legacies  out  of  the  residue  of  his  real  and  personal  estate,     * 
and  the  moneys  arising  from  the  sale  thereof:^ 

Held  (affirming  the  decbion  of  Bacon,  Y.C.),  upon  the  construction  of  the 
whole  will,  that  the  legacies  were  payable  pro  raid  out  of  the  real  and 
personal  estate. 

Tench  v.  Cheese  (1)  commented  on. 

X  HIS  was  an  appeal  from  an  order  on  further  consideration,  made 
by  Vice-Chancellor  Bacon. 

John  Oott,  by  his  will,  dated  the  26th  of  June,  1852,  directed  his 
jost  debts  and  funeral  and  testamentary  expenses  to  be^  in  the  first 
place,  paid  and  discharged  out  of  his  personal  estate.  He  then 
gave  various  specific  and  pecuniary  legacies,  the  legacy  duty  on 
which  he  willed  should  be  paid  out  of  his  personal  estate,  and  de- 
vised two  freehold  estates  (one  of  which  he  directed  to  be  charge- 
able in  aid  as  thereinafter  mentioned,  with  the  annuity  thereinafter 
bequeathed  to  his  wife)  to  his  brother  William  Goti.  He  then  gave, 
devised,  and  bequeathed  all  other  his  real  estate,  whatsoever  and 
wheresoever,  not  thereinbefore  disposed  of,  and  all  his  moneys  and 
securities  for  money,  and  all  other  his  personal  estate  and  efi*ects  not 
thereinbefore  disposed  of,  to  W.  GoH,  W.  Allan,  and  W.  W.  MaiUand, 
their  heirs,  executors,  administrators,  and  assigns,  upon  the  trusts 
thereinafter  declared;  and  he  empowered  his  said  trustees  or 
trustee  for  the  time  being,  from  time  to  time,  in  case  and  as  often 
as  they  or  he  should  think  fit,  to  sell  and  absolutely  dispose  of, 
call  in  and  convert  into  money,  all  and  every  his  said  real  and 
(1)  6  D.  M.  &  G.  463. 
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L.  JJ.  personal  estate,  and  as  regarded  his  real  estate,  either  together 
1872  or  in  lots  in  manner  therein  mentioned:  Provided  always  that 
Allah  his  said  trustees  and  executors  should  not  require  from  his  sur- 
Cott       "viviDg  partner  payment  of  his  share  in  the  capital  of  the  business 

earlier  after  his  decease  than  by  seven  annual  instalments,  the 

first  of  such  instalments  to  be  paid  at  the  end  of  twelve  calendar 
months  after  his  decease.  And  the  testator  directed  that  his  trustees 
or  trustee  for  the  time  being,  their  or  his  heirs,  executors,  ad- 
ministrators, or  assigns,  should  stand  possessed  of  the  residue  of 
his  said  real  and  personal  estate,  and  of  the  moneys  arising 
from  the  sale  thereof,  or  of  any  part  thereof,  if  and  when  sold, 
upon  trust,  after  payment  of  his  debts,  funeral  and  testamentary 
expenses,  and  the  several  pecuniary  legacies  thereinbefore  be- 
queathed, to  invest  and  place  out  the  residue  of  the  same 
trust  moneys  upon  the  securities  therein  mentioned,  and  upon 
further  trust  out  of  the  interest,  dividends,  and  annual  proceeds 
thereof  to  pay  an  annuity  of  £1200  to  his  wife  during  her  life  by 
equal  half-yearly  payments ;  and  in  case  the  interest,  dividends, 
and  annual  proceeds  of  the  said  trust  moneys  should  at  any  time 
prove  insufficient  for  the  due  and  punctual  payment  of  the  said 
annuity,  he  directed  that  the  same  annuity,  or  so  much  as  should 
from  time  to  time  be  unpaid,  should  be  charged  upon  the  estate  there- 
inbefore devised  to  his  brother  W.  Chit  And  after  reciting  that  by 
his  marriage  settlement  a  sum  of  £6000  had  been  settled  on  his 
wife  for  life,  and  after  her  death  for  himself  for  life,  and  after  the 
death  of  the  survivor  for  such  persons  as  they  or  the  survivor 
should  appoint,  and  in  default  of  such  appointment,  for  his  own 
executors,  administrators,  or  assigns,  the  testator  declared  that  the 
annuity  of  £1200  was  given  to  his  wife  in  satisfaction  of  all  interest 
in  the  said  sum  of  £6000,  and  upon  condition  that  she  should 
execute  a  release  of  the  said  sum  of  £6000,  so  that  the  sum  might 
become  effectually  vested  in  his  said  trustees,  whom  he  directed 
to  apply  the  same  in  augmentation  and  as  part  of  the  fund  to  arise 
from  the  residue  of  his  real  and  personal  estate.  The  testator  then 
directed  that  his  trustees  should,  by  and  out  of  the  said  trust  estates, 
moneys,  and  premises,  raise  the  sum  of  £10,000  for  each  of  his 
six  sisters,  to  be  held  upon  the  trusts  therein  declared  ;  and  as  to 
all  the  residue  and  remainder  c^f  his  said  real  and  personal  estate, 
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whatsoever  and  wheresoever,  not  thereinbefore  disposed  of>  he  gave       L.  Jj. 
devised   and  beqaeathed  the  same  to  his  brother   W.  Chti^  his        1872 
heirs,   executors,  administrators,  and  assigns,  for  his  and  their      A^Hy 
absolute  use  and  benefit.  ^^^ 

The  testator  died  in  April,  1867.    William  Chtt,  the  residuary       

devisee  and  legatee,  died  in  his  lifetime.  The  present  suit  having 
l)een  instituted  by  W.  AUan^  the  surviving  trustee,  and  his  wife, 
who  was  a  sister  and  one  of  the  next  of  kin  of  the  testator,  for  the 
administration  of  the  estate,  the  question  arose  whether  the 
annuity  of  £1200  given  to  the  testator's  wife,  and  the  six  legacies 
of  £10,000  each  given  to  the  testator's  sisters,  should  be  paid  out 
of  the  personal  estate,  or  whether  they  were  charged  upon  the  real 
and  personal  estate  pro  raid. 

The  Yice-Chancellor  was  of  opinion  that  the  testator  had  shewn 
an  intention  of  making  a  mixed  fund  of  his  residuary  real  and 
personal  estate,  and  that  the  legacies  in  question  must  be  borne 
by  the  real  and  personal  estate  rateably. 

From  this  decision  the  heir-at-law  of  the  testator  appealed. 

Mr.  J".  Einde  Palmer,  Q.C.,  and  Mr.  Whitehame,  for  the  Appel- 
lant:— 

In  order  that  the  legacies  may  be  payable  rateably  out  of  the 
real  and  personal  estate,  it  is  necessary  to  shew  an  intention  not 
only  to  charge  the  realty  but  to  discharge  the  personalty.  It  is 
not  sufiScient  that  there  should  be  a  trust  for  sale  of  the  realty ; 
there  must  be  an  absolute  direction  to  sell,  and  a  manifest  inten- 
tion to  create  a  mixed  fund.  Here  there  is  a  discretion  given  to 
the  trustees  whether  to  sell  or  not>  and  no  manifestation  of  an 
intention  to  create  a  mixed  fund :  Bdberts  v.  Walker  (1) ;  Tounff 
V.  Hassard  (2) ;  Bouffhton  v.  Boughton  (3) ;  Tench  v.  Cheese  (4) ; 
Simmons  v.  Boee  (5) ;  Bedford  v.  Bedford  (6) ;  Rhodes  v.  Budge  (7) ; 
-CoUis  V  Bobins  (8) ;  Greenway  v.  Oreenway  (9).  The  authority  of 
Falkner  v.  Grace  (10),  which  may  be  relied  on  by  the  other  side, 
is  weakened  by  the  observations  in  Tench  v.  Cheese. 

(1)  1  Ruw.  &  My.  762.  (6)  35  Beav.  584. 

(2)  IJ.  &  Lat.  466.  (7)  1  Sim.  79. 

(3)  1  H.  L.  C.  406.  (8)  1  De  G.  &  Sm.  131. 

(4)  6  D.  M.  &  G.  453.  (9)  2  D.  F.  &  J.  128.  •    * 

(5)  Ibid.  411.  (10)  9  Hare,  280. 
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L.  JJ.  Mr.  Awj^OM,  Q.G.,  Mr.  Swanstm,  Q.C.,  Mr.  Kay,  Q.C.,  Mr.  Edd%$^ 

1872  Q.C.,  Mr.  Fry,  Q.C.,  Mr.  Lindley,  Q.C.,  Mr.  Bagshawe,  Mr.  BrodriA,. 

Allan  Mr.  Marten^  Mr.  North,  and  Mr.  Davey,  for  the  yarious  Bespondents, 

GoTT.  ^®^  ^^*  called  on. 

Sm  W.  M.  James,  L  J. : — 

We  do  not  think  it  necessary  to  hear  the  counsel  in  support  of 
the  decree  of  the  Yice-Ghancellor  in  this  case,  because  we  are- 
satisfied  that  the  decree  is  perfectly  right. 

As  a  great  number  of  cases  have  been  cited,  it  perhaps  may 
be  conyenient,  and  of  some  utility,  to  recur  a  little  to  the  prin- 
ciples of  which  those  cases  are  illustrations  and  applications. 
Now,  it  is  quite  clear  that  by  the  law  of  the  land  the  debts  of  a 
deceased  person  are  a  charge  upon  his  personal  assets  wholly 
inespectiye  and  paramount  to  any  will  which  he  may  express  with 
regard  to  them.  The  executor  is  bound  to  pay  the  creditor,  and 
the  creditor  is  entitled  to  be  paid  out  of  those  personal  aasets^ 
immediately,  or  as  soon  as  it  can  be  done  in  the  course  of  adminis- 
tration. Therefore  the  personal  estate  is  the  primary  fund  for 
the  payment  of  debts.  To  a  great  extent  the  same  thing  is  appli- 
cable to  legacies ;  that  is  to  say,  legacies  giyen  simpUeiier  are  to 
be  paid  by  the  legal  personal  representatiyes  out  of  the  personal 
assets,  and  therefore  the  ordinary  rule  and  presumption  is,  that 
the  personal  estate  is  also  the  primary  fund  for  the  payment  of 
legacies.  That  being  so,  it  was  long  ago  settled  that  where  a 
testator  was  minded,  in  addition  to  his  personal  estate,  to  make  his 
real  estate  assets  for  the  payment  of  debts  and  legacies,  or  either  of 
them,  the  presumption  is  that  the  real  estate  was  made  an  auxi- 
liary fimd,  secondarily  liable  only,  to  the  personal  estate,  which 
still  retained  its  primary  liability.  That  being  so,  it  was  held 
that  it  was  absolutely  necessary,  not  only  to  haye  an  expression  of 
oneration  of  the  real  estate,  but  a  su£Scient  expression  of  exonera- 
tion of  the  personal  estate,  either  wholly  or  partially,  before  there 
could  be  any  interference  with  the  ordinary  rule  for  the  application 
of  assets.  At  first  it  seems  to  haye  been  thought  that  that  was 
to  be  eyidenced  by  actual  expression  of  oneration  and  exoneration,, 
but  in  a  scries  of  cases,  of  which  the  case  of  Boatle  y.  Blunddl  (1) 

(1)  1  Mer.  193. 
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is  a  sufficient  instance,  it  was  held  that  you  might  in  that  case,  as       L.  JJ. 
in  any  other  case,  for  this  purpose  as  well  as  for  other  purposes,        1872 
look  at  the  whole  contents  of  the  will;  and  if,  upon  an  interpreta-      allam 
tion  of  the  will  according  to  the  ordinary  principles  of  legal  con-       q^ 

struction,  the  Court  arrived  at  a  judicial  conviction  that  there  was       

an  intention  on  the  part  of  the  testator,  not  merely  that  the  real 
estate  should  be  onerated,  but  that  it  should  be  onerated  in  par- 
tial or  total  exoneration  of  the  personal  estate,  the  Court  was 
bound  to  give  effect  to  that  intention.  But,  with  regard  to 
legacies,  it  is  important  to  observe  that  legacies  do  not  stand 
entirely  on  the  same  footing  as  debts.  A  gift  of  a  legacy  or  a 
sum  oi  money  may  well  be  made  so  as  not  to  charge  personal 
estate  at  all.  It  is  of  every  day  occurrence  that  a  man  may 
give  his  farm  of  Whiteacre  charged  with  an  annuity  or  sum  of 
money  in  favour  of  a  second  person.  In  that  case  the  annuity  <x 
sum  of  money  would  never  be  a  legacy  in  respect  of  which  the 
personal  estate  was  ever  charged  at  all ;  and  you  would  not  be 
obliged  to  find  any  intention  to  exonerate  that  which  was  never 
onerated.  A  testator  may  also  do  this — he  may  give  to  a  specific 
4levisee,  or  to  a  specific  legatee,  a  portion  both  of  his  real  and  per- 
.sonal  estate ;  for  instance,  he  may  give  his  freehold  house,  together 
with  his  leasehold  coachhouse  and  stable,  together  with  the  furni- 
ture and  effects  in  the  house,  coachhouse,  and  stable,  all  to  one 
person,  charged  with  the  payment  of  an  annuity  or  a  sum  of  money 
to  some  other  person.  In  that  case  there  would  be  no  question  of 
priority  as  between  the  freehold  and  personal  parts  of  that  which 
constituted  one  subject  of  gift  to  one  person;  but  so  far  as  it 
might  be  necessary  to  ascertain  the  effect  of  the  charge  upon  a  sub- 
sequent devolution  of  title,  the  whole  charge  in  that  case  would  be 
a  charge  equally  upon  all  and  every  part  of  the  subject  of  the  gift. 
In  that  state  of  things  came  the  case  of  Bcberts  v.  Walker  (1), 
in  which  this  occurred:  A  testator  gave  the  whole  of  his  real  and 
perscmal  estate,  with  directions  to  convert  them  and  pay  legacies 
out  of  that  fund,  and  thereupon  the  question  arose  what  was  the 
proper  mode  of  application  in  that  case.  Sir  John  Leaeh,  the  Master 
of  the^  Bolls,  said  that,  in  a  case  of  that  kind,  ^  When  a  testator 
creates  from  real  estate  and  personal  estate  a  mixed  and  general 

(1)  1  Bow.  &  My.  762,  767. 

2N2  1 
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L.  JJ.      fiindy  and  directs  the  whole  of  that  fund  to  be  applied  for  certain 

1872       stated  purposes,  he  does  in  effect  direct  that  the  real  and  personal 

Allan      estates  which  have  been  converted  into  that  fund  shall  answer  the 

Q^       stated  purposes,  and  every  of  them,  pro  rata,  according  to  their 

respective  values.    If  any  of  those  purposes  fail,  then  the  part  of 

the  fund  which,  according  to  the  intention  of  the  testator,  would 
otherwise  have  been  applicable  to  those  purposes  is  undisposed  of.'* 
That  decision  came  to  be  considered  in  a  case  of  Boughton  v.  Bough- 
ton  (1),  in  which  there  was  a  mere  gift  of  real  and  personal  estate, 
with  a  direction  to  pay  certain  annuities  out  of  the  rents  and 
profits.  Yice-Chancellor  Knight  Bruce,  upon  that  case  coming 
before  him,  considered  it  absolutely  clear,  according  to  his  view  of 
the  testator's  intention,  that  a  mere  gift  to  trustees  in  trust  to  pay 
out  of  the  aggregate  property  the  sums  in  question,  was  of  itself  a 
sufficient  indication  of  intention  to  create  a  mixed  and  general  fund 
within  the  meaning  of  the  case  of  Bdberta  v.  Walker  (2).  An  appeal 
was,  however,  brought  to  the  House  of  Lords,  and  in  the  House  of 
Lords  Lord  Cottenham,  in  moving  the  house  for  a  reversal  of  the 
Yice-Chancellor's  decree,  was  of  opinion  that  there  was  no  such 
intention  to  be  gathered  from  the  will  in  that  case,  and  took  some 
pains  to  shew  that,  in  truth,  not  only  was  there  no  intention  to 
create  a  mixed  and  general  fund,  but  that  it  was  not  in  the 
testator's  contemplation  that  the  real  estate  should  be  sold  at  all. 
That  seems  to  have  been  the  main  ground  upon  which  he  based 
his  speech  to  the  House  of  Lords. 

However,  that  question  had  again  to  be  considered  in  Tench  v. 
Cheese  (3).  There  a  testator  gave  his  real  and  personal  estate  to 
trustees,  in  trust  to  pay  an  annuity  to  M.  P.  8.,  and  if  she  should 
have  children,  to  raise  £4000  for  the  younger  children.  Upon 
consideration  of  the  case  of  Boughion  v.  Boughton,  the  Court,  con- 
sisting of  Lord  Chancellor  Oranworth,  Lord  Justice  Turner,  and 
Lord  Justice  Knight  Bruce,  who  evidently  retained  his  own  original 
opinion  in  Boughton  v.  Boughion,  held  that  the  rule  in  Roberts  v. 
Walker  did  not  apply.  They  said  it  possibly  might  be  more  con- 
sistent with  common  sense  to  think  that  it  could  not  make  much 
difference  whether  a  man  directed  his  debts  and  legacies  to  be 
paid  out  of  real  estate,  which  he  gave  to  his  trustees  charged  with 
(1)  1  H.  L.  C.  406.       (2)  1  Buss.  &  My.  752.         (3)  6  D.  M.  &  G.  453. 
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those  debts  and  legacies,  leaving  it  to  be  implied  that  they  were  to  L.  JJ. 
raise  them  as  thej  could,  or  whether  he  gave  it  on  an  express  1872 
trust — possibly  the  distinction  between  the  two  would  be  so  nice  Allan 
a  distinction  that  it  would  hardly  commend  itself  to  the  unin-  g^ 
structed  mind — but  the  Lord  Chancellor  and  Lord  Justice  Turner  — 
were  of  opinion  that  where  there  is  that  simple  gift  of  the  whole 
real  and  personal  estate,  and  no  direction  to  sell,  the  application  of 
the  estate  would  be  according  to  the  ordinary  rule,  namely,  that 
the  personal  estate  must  be  applied  first,  and  the  real  estate  in 
the  next  instance.  One  or  two  expressions  of  the  Lord  Chancellor 
and  Lord  Justice  Turner  were  relied  upon  in  support  of  the  con- 
tention of  the  Appellant  in  this  case.  One  was  an  expression 
used  by  the  Lord  Chancellor,  who  said  there  was  **  a  direction  to 
sell ;"  and  Lord  Justice  Turner  used  these  words :  "  The  mere  fact 
of  the  real  and  personal  estate  being  given  together  does  not  con- 
stitute them  a  mixed  fund  for  the  payment  of  debts,  legacies,  or 
annuities ;  but  in  order  to  effect  that  purpose,  there  must  be  a 
direction  for  the  sale  of  the  real  estate  so  as  to  throw  the  two 
funds  absolutely  and  inevitably  together  to  answer  the  common 
purposes  of  the  will."  From  that  it  was  contended  that  the  case 
establishes  as  a  rule  of  law  that  there  must  be  an  absolute  con- 
version out  and  out.  Now  that  was  not  really  necessary  for  the 
decision  of  that  case,  and  the  distinction  between  an  absolute 
direction  and  a  discretionary  power  to  sell  was  not  before  their 
Lordships ;  and  I  do  not  understand  that  case  as  laying  it  down 
that  the  only  case  in  which  this  doctrine  of  total  exoneration  is  to 
be  found  is  where  there  has  been  a  direction  to  convert  the  real 
estate.  Otherwise,  the  rule  would  exclude  a  case  in  which  a 
testator  says  expressly  that  he  means  his  real  estate  to  be  the 
primary  fund.  There  must  be  other  modes  of  ascertaining  whether 
that  is  the  intention.  The  decision  was  simply  that  where  there  is 
a  mere  gift  of  real  and  personal  estate  together,  that  mere  fiBU^ 
does  not  constitute  them  a  mixed  fund  for  the  payment  of  the 
legacies  or  annuities. 

It  appears  to  me  that  that  case  does  not  compel  us  to  say  there 
must  be  an  absolute  conversion  in  order  to  bring  the  case  within 
the  meaning  of  the  rule  in  Boberts  v.  Walker  (1). 

There  are  two  other  cases  which  I  ought  to  notice.    One  was 
(I)  1  Ruse.  &  My.  752. 
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L.  jj.      Fcdkner  v.  Chraee  (1),  decided  by  Lord  Justice  Turner  when  Vioe- 

1872       Chancellor,   I  think  that  decision  was  quite  right,  becaose  the  gift 

Allan      ^^  ^^  ^  moiety  of  the  estate,  which,  in  my  opinion,  would  be 

^^       exactly  the  same  thing  as  a  gift  out  of  a  share.    It  stands  in  the 

—       same  way  as  a  gift  out  of  a  specific  portion,  and  therefore  that 

case  is  una£Eected  by  Tench  v.  Cheese  (2).   Then,  with  regard  to  the 

decision  of  the  Master  of  the  Bolls  in  Bedford  y.  Bedford  (3),  that 

was  a  case  where  the  'property  was  given  for  the  purpose  of 

answering  the  immediate  object  with  an  ultimate  direction  to  sell. 

That  is  a  sufiScient  indication  of  an  intention  to  make  it  a  mixed 

fund,  and  that,  decision  is  not  inconsistent  with  Tench  y.  Oheeee. 

Now,  when  we  consider  the  whole  of  this  will  before  us,  it 
appears  to  me  that  it  is  really  stronger  in  many  respects  than  the 
will  in  the  case  of  Bcherts  v.  Walker  (4).  I  think  that  there  is  strong 
evidence  of  intention  that  there  should  be  a  mixed  fund  made  out 
of  the  two  estates.  It  is  not  unimportant  to  observe  that  the 
testator  begins  by  directing  the  payment  of  his  debts  out  of  his 
personal  estate.  He  then  gives  certain  specific  legacies,  and  also 
certain  large  pecuniary  legacies,  which  are  payable,  in  the  ordinary 
course  of  administration,  out  of  the  personal  estate.  Having  so 
directed  the  application  of  his  assets,  and  having  made  these 
specific  devises  and  bequests,  and  these  pecuniary  bequests^  he  is 
then  minded  to  take  the  residue  which  shall  remain,  not  only  of 
the  personal  estate,  but  of  the  real  estate,  and  he  gives  them 
altogether  in  one  mass  to  his  trustees  upon  the  trusts  afterwards  ex- 
pressed, not  with  any  positive  direction  to  sell  the  real  estate,  but 
with  directions  which  appear  to  me  to  shew  more  completely  a 
union  and  fusion  of  the  two  estates  than  I  have  found  in  any  of 
the  cases  cited  to  us.  For  he  empowers  the  trustees  to  deal  with 
the  whole  of  the  aggregate  mass  of  real  and  personal  estate  in  their 
discretion ;  he  gives  them  power  to  sell  any  part  of  the  real,  or 
any  part  of  the  personal,  estate  as  and  when  they  shall  think  fit, 
which  in  itself  would  be  inconsistent  with  the  idea  that  they  were 
bound,  under  penalty  of  breach  of  trust,  to  apply  the  whole  of  the 
personalty  in  payment  of  the  charges  afterwards  thrown  on  the 
fund  before  they  could  resort  to  the  real  estate.  In  fact,  he  has 
put  the  whole  property  into  their  hands  as  one  mixed  estate,  with 

(1)  9  Hare,  280.  (3)  35  Beav.  684. 

(2)  6  D.  M.  &  G.  453.  ,  (4)  1  Rnas.  &  My.  752, 
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a  fiill  discretion  in  them  to  sell  and  apply  if  and  as  they  think      L.  JJ. 
fit  the  whole  of  the  realty  before  they  touch  a  single  portion  of  the        1872 
personalty ;  and  he  goes  on  to  direct,  with  regard  to  a  considerable      mjIs 
portion  of  his  personalty,  that  they  shall  not  have  the  means  of       ^^^ 

using  that  for  the  purpose  of  discharging  the  sums  he  has  sub-       

sequently  given ;  because,  with  regard  to  his  share  of  the  capital  in 
his  partnership  business,  he  directs  that  they  shall  not  call  it  in 
•except  by  seven  annual  instalments,  and  the  first  of  those  seven 
■annual  instalments  is  not  to  be  required  until  twelve  months 
^ter  his  death,  by  which  time  it  would  be  presumed  that  the 
legacies  would  be  paid.  Then,  by  way  of  evidencing  the  mixed 
•and  special  character  of  the  fond  he  has  so  created,  he  has  directed 
to  be  added  to  that,  something  which  is  no  part  of  either  his  real 
or  personal  estate.  His  wife  had  an  interest  in  certain  property 
under  her  marriage  settlement,  and  he  directs  her  to  release  it, 
not  to  his  real  estate,  or  to  his  personal  estate,  but  to  release  it 
for  the  purpose  of  its  being  added  to  that  which  he  himself  calls 
the  fund  which  was  to  be  produced  from  his  real  and  personal 
•estate.  He  directs  investments  of  that  fund  in  Government  and 
real  securities ;  he  gives  an  annuity  to  his  wife  payable  out  of  the 
mixed  fund,  and  then  six  legacies  of  £10,000  each,  to  be  raised 
out  of  the  special  fund  so  specially  constituted.  I  am  of  opinion 
that  he  has  well  and  efiectually  constituted  a  mixed  fund  of  the 
Teal  and  personal  estate,  and  of  the  third  estate  brought  into  it, 
which  he  has  made  specifically  subject  to  those  charges.  I  think 
the  result  is  that  these  sums,  which  he  has  directed  to  be  raised 
out  of  the  mixed  property  so  given,  are  a  charge  upon  the  whole 
;and  every  part  of  it,  and  that  the  Yice-Ghancellor  was  right  in 
•saying  that  the  real  estate  must  bear  its  share  of  the  burthen, 
although  by  far  the  largest  portion  will  fall  on  the  personal  estata 
The  appeal  must  therefore  be  dismissed.  The  costs  will  come  out 
of  the  estate. 

Sir  G.  Mellish,  LJ.  : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Bell,  Brodriek,  &  Grey  ;  Mr.  H.  A.  Maude  ; 
Messrs.  Patersonj  SnoWy  dt  Bwmey;  Messrs.  B.  &  W.  B.  Smith; 
Messrs.  PalmeTy  Eland,  &  NetUeship. 
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L.  jj.  WILSON  V.  O'LEARY. 

^  [1870    W.    143.] 

FA.  26 ; 
Jlfaf^  2,  4,  7.   Legacies— Tivo  Codicih-^CumtdcUtve  Oifl— Evidence— Letter  from  Solicitor  to 

Testaior. 

A  testator,  by  codicil,  gave  legacies  of  yarioTis  amounts  to  nine  legatees, 
and  a  year's  wages  to  every  one  of  his  servants.  He  afterwards  made  a  second 
codicil,  which  was  substantially  a  copy  of  the  former,  except  as  follows : — 
One  of  the  legatees  named  in  the  first  codicil  was  not  named  in  the  second — 
three  of  the  legacies  given  by  the  second  codicil  were  less  than  those  given  by 
the  first  to  the  same  persons — one  legacy  was  given  by  the  second  codicil  to 
a  person  not  named  in  the  first — the  gift  to  servants  by  the  second  codidl 
was  of  *'  a  year's  wages  liberally  interpreted,"*  and  the  second  codicil  con- 
tained a  direction  for  payment  of  duty  on  legacies  : — 

Held  (affirming  the  decision  of  Bacon^  V.G.),  that  the  case  was  not  taken 
out  of  the  general  rule  that  the  gift  of  a  legacy  by  a  subsequent  instrument 
to  a  person  who  takes  a  legacy  under  an  earlier  instrument  is  cumulative 
and  not  substitutionaiy : 

Held^  also,  that  a  letter  written  to  the  testator  by  his  solicitor  advising 
him  to  recopy  his  first  codicil  was  inadmissible. 

XHIS  was  an  appeal  by  the  residuary  legatees  under  the  wiU  of 
General  Sir  De  Laey  Hvans,  from  a  decision  of  Yice-Chancellor 
Baeofit  holding  that  legacies  given  by  a  second  codicil  were  in 
addition  to  and  not  in  substitution  for  those  given  to  the  same  per- 
sons by  an  earlier  codicil.     The  case  is  reported.  (1) 

The  testator  by  his  will,  made  in  1860,  after  giving  legacies  to 
John  (/Leary,  Henry  O^Leary,  and  others,  bequeathed  the  residue 
to  Jolin  0*Leary  and  H.  CLeary  in  equal  shares. 

The  first  codicil  was  dated  the  17th  of  June,  1867.  The 
second  was  not  dated,  but  was  shewn  to  have  been  made  in 
January  1868. 

For  convenience  of  comparison  they  are  given  below  in  paraUel 
columns,  and  in  paragraphs ;  the  clauses  by  which  gifts  of  different 
amounts  were  given  to  the  same  persons  being  printed  in  italics^ 
and  the  clauses  which  had  nothing  in  common  in  capitals. 

(1)  Law  Rep.  12  Eq.  525. 
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^'This  is  a  codicil  to  the  will 
General  Sir  De  Lacy  Evans,  G.C.B. 


of  *'  This  is  a  codicil  to  the  will  of  me. 
General  Sir  De  Lacy  Evans,  G.C.B^" 
which  was  dated  September,  1860. 

"  /  vHU  and  bequeath  £2000  to  my 
dear  friend  Colonel  Tomnsend  Wilson, 
late  of  the  Coldstream  Guards, 

IwUl  and  bequeath  £1000  to  General 
Sir  Richard  Dacres,  R.A. ; 

£1000  to  Admiral  Sir  Sydney  Dacres; 

I  will  and  bequeath  £500  to  Alexander 
Greig,  Esq.,  of  Lowndes  Street  Square ; 

£2000  to  John  O'Leary,  Esq.,  of  Fort 
Shannon ; 

£3000  to  Henry  O'Leary,  at  present 
,of  Kew  Zealand ; 

£1500  to  my  excellent  head-servant, 
Samuel  Smart,  or  Smouth  ; 

and  £500  extra  if  he  shall  be  with 
me  at  my  death ; 

£1500  to  Mrs.  Sleeman,  natural 
daughter  of  my  late  uncle.  Major 
I  Evans,  of  Groujam,  India. 

I  bequeath  a  yearns  wages,  libetrUly 
interjyreted,  to  aU  my  servants, 

I  BBQUEATH  £2000  TO  MT  DBAS  AND 
YALT7ED    FBISND,   CaPTAIN    W.   Ea8T- 

wicK,  OP  THB  Council  of  Ikdia. 
Tbbsb  shall  be  fbeb  of  lbqact 

DUTT." 

The  will  and  both  codicils  were  admitted  to  probate. 

On  further  consideration  before  Vice-Chancellor  Bacon  the  resi- 
duary legatees  tendered  in  evidence  a  letter  from  the  solicitor  who 
prepared  the  will  and  first  codicil,  and  an  affidavit  from  the  soli-  , 
citor,  who  deposed  that  the  testator  after  having  made  the  will  and 
first  codicil,  and  left  them  with  him,  wrote  to  him  for  copies  of 
them,  which  the  solicitor  sent  with  the  letter  in  question,  in  which 
he  advised  the  testator  to  recopy  the  codicil,  as  his  signature  to  it 
was  in  an  inconvenient  place.  The  admission  of  this  letter  was 
objected  to.  Having  been  read  before  the  Chief  Clerk,  and 
entered  in  his  certificate,  it  was  read  de  hene  esse^  but  the  Yice- 
Chancellor  considered  it  immaterial,  and  decided  that  the  legacies 
were  cumulative. 

Mr.  Kay,  Q.O.,  and  Mr.  W.  Pearson,  for  the  Appellants : — 
No  doubt  legacies  given  by  two  distinct  instruments  are,  prima 


I  will  and  bequeath  £4000  to  my 
dear  friend  Colonel  Townsend  WHsan, 
late  of  the  Coldstream  Guards, 

I  mm  and  bequeath  £2000  to  General 
Sir  Richard  Dacres,  R,A, ; 

£2000  to  Admiral  Sir  Sydney  Da^cres ; 

£2000  to  Jolm  O'Leary,  of  Fort\ 
Shannon  Glin ; 

£3000  to  Henry  O'Leary,  of  New 
Zealand; 

£500  to  Alexander  Greig,  Esq.,  of 
Lowndes  Street ; 

£1500  to  Mrs.  Mary  Ann  Sleeman,^ 
natural  daughter  of  my  late  uncle,  Major 
Henry  Evans,  long  since  deceased ; 

£1500  to  my  excellent  servant  and 
friend,  Samuel  Smart,  or  Smouth ; 

and  an 'additional  £500  if  he  should 
be  with  me  at  my  death ; 

A  yeai's  wages  to  every  one  of  my 
servants ; 

£2000  TO  Dbbobah  Wabb,  mt  house- 

KBSPSB,  AND  THE  ATTACHED  FBIEKD  OF 
MT  LATE  DEAR  WIFE." 


L.JJ. 

1S72 

WlUOH 

V. 

O'Leabt. 
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L.  JJ.      /a<^,  cumulative :  Hooley  v.  Hatton  (1) ;  but  even  small  cireum- 

1672        stances  have  often  taken  a  case  out  of  the  rule:  BusseU  v. 

WiLflOH  Dickson  (2).  Where  the  same  cause  is  mentioned  for  the  two  gifts 
OlIikBT     *^®y  *^  ^^*  cumulative  :  Duke  of  8t.  AlbafCs  v.  Beavderk  (3) ; 

Benyon  v.  Benyon  (4).  Gifts  have  been  held  substitutionary  where 

one  instrument  was^  in  the  main^  a  mere  repetition  of  the  other, 
as  here :  Men  v.  CaUow  (5) ;  Barclay  v.  WamwriffJU  (6) ;  Camp- 
heU  V.  Earl  Badnor  (7) ;  Cooie  v.  Boyd  (8),  which  is  very  similar  to 
the  present  case ;  Bdbley  v.  Bdbley  (9) ;  Grilles^  v.  Alexander  (10) ; 
Hemming  v.  Ourrey  (11) ;  Moggridge  v.  ThackweU  (12) ;  Kidd  v. 
^orft  (13) ;  Attorney-General  v.  JBTar&y  (14).  The  affidavit  is  ad- 
missible in  evidence  to  shew  the  circumstances  under  which  the 
second  codicil  was  made:  Martin  v.  Drinkwater  (15);  Cruy  v. 
Sharp  (16). 

Mr.  Amphlett^  Q*C.,  and  Mr.  Benshaw,  for  the  PIainti£&. 

Sir  BoundeU  Palmer^  Q.C.,  Mr.  Everitt,  and  Mr.  Bowen  Jlfoy,  for 
Admiral  Dacres  and  General  Dacres : — 

In  deciding  this  case  there  are  four  undisputed  principles  to  be 
kept  in  view :  1.  That  the  Court  of  Probate  has  exclusive  juris- 
diction to  decide  whether  one  instrument  is  a  total  revocation  of 
another.  The  grant  of  probate^  therefore,  is  conclusive  that  there 
is  no  such  total  revocation  here.  2.  That  if  both  instruments 
are  admitted  to  probate  then  prima  fade  a  gift  in  the  second  is 
a  new  gift,  not  substitutionaiy  for,  or  revocatory  of,  a  gift  in  tJie 
first  3.  That  this  presumption  is  strengthened  when  the  second 
codicil  contains  no  words  of  revocation.  4.  That  a  clear  gift 
is  not  to  be  taken  away  or  cut  down  except  by  something  clear,  or 
as  it  has  been  often  expressed,  by  something  **  equally  dear  " — 
not^  of  course,  using  those  words  in  the  strict  sense,  but  as 

(1)  1  Bro.  C.  C.  390,  n. ;  Tu.  L.  C.  (8)  2  Bro.  C.  C.  521. 
3id  Ed.  313.  (9)  2  Beav.  95. 

(2)  4  H.  L.  C.  293,  304.  (10)  2  S.  &  S.  145. 

(3)  2  Atk.  636,  640.  (11)  2  S.  &  S.  311 ;  1  Bli.  (N.S.)  479. 

(4)  17  Ves.  34.  (12)  1  Ves.  464. 

(5)  3  Vea.  289.  (13)  2  Ph.  91. 

;    (6)  Ibid.  462.  (14)  4  Madd.  263. 

(7)  1  Bro.  C.  C.  271.  (16)  2  Beav.  215. 

(16)  1  My.  &  K.  589. 
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denotiDg  expressions  so  clear  as  to  leave  no  reasonable  doubt :       L.  JJ. 
Doe  V.  Hicks  (1);  Bttnbury  v.  Bunbury  (2);  Stokes  y.  Heron  {3).       1872 
On  the  authorities  the  gifts  here  are  cumulative.     The  authority      wilsoh 
of  Hooley  v.  Hatton  (4),  has  been  recognised  in  all  the  later  cases.     o'liiBv. 

The  observations  in  Duke  of  St  AlbarCs  v.  Beauderk  (5),  are       

indeed,  to  some  extent,  opposed  to  it,  but  that  case  is  peculiar,  and 
8ome  of  the  remarks  attributed  to  Lord  Hardtvicke  are  not  con- 
sistent with  the  current  of  authority.  In  page  639,  the  reason 
given  for  taking  the  case  out  of  the  general  rule  is  the  peculiar 
way  in  which  the  codicil  was  imported  into  the  will;  and  in 
Lee  V.  Pain  (6),  it  is  said  that  Duke  of  St  Alban^s  v.  Beauderk 
must  be  considered  as  standing  alone.  In  Campbell  v.  Eari 
Badnor  (7),  as  Vice-Chancellor  Wigram  observed  in  Lee  y. 
Pain  (8),  neither  the  facts  nor  reasoning  fully  appear.  Bidges  v. 
Morrison  (9),  and  BaiUie  v.  Butterfidd  (10),  are  in  our  favour. 
Moggridge  v.  Thaekwdl  (11)  is  explained  in  Lee  v.  Pain  (12).  In 
Barclay  v.  Wainunight  (13)  one  legacy  was  expressed  to  be  in 
addition,  which  was  a  strong  ground  for  holding  the  others  to  be 
in  substitution.  Benyon  v.  Benyon  (14)  and  Currie  v.  Pye  (15), 
are  in  our  favour,  though  they  may  be  used  against  some  of  the 
Bespondents ;  and  so  is  Hwst  v.  Beach  (16).  The  cases  are  re- 
viewed in  Suisse  v.  Lord  Lowther  (17).  Bdbley  v.  Bd)ley  (18) 
turned  on  double  portions.  In  Boch  v.  CaUen  (19),  where  the 
gifts  were  of  equal  amount,  they  were  held  cumulative,  though 
the  words  *^  my  servant,"  might  have  been  held  to  express  tlie 
motive.  In  Kidd  v.  North  (20)  the  last  instrument  was  incom- 
plete, but  clearly  intended  to  be  substitutionary,  it  was,  therefore, 
treated*  as  such  so  far  as  it  went.  In  Satorey  v.  Bumney  (21)  a 
rather  strong  context  was  held  insufficient  to  make  the  gift  substi- 

(1)  8  Bing.  475.  (11)  1  Vea.  464. 

(2)  13  Jur.  1091.  (12)  4  Hare,  219,  244. 

(3)  12  CL  &  F.  161, 186.  -  (13)  3  Vea.  462. 

(4)  Tu.  L.  C.  3rd  Ed.  313,  315.  (14)  17  Ves.  34. 

(5)  2  Atk.  636.  (15)  Md.  462. 

(6)  4  Hare,  201,  240.  (16)  5  Madd.  351. 

(7)  1  Bro.  C.  C.  271.  (17)  2  Hare,  424. 
i    (8)  4  Hare,  244.  (18)  2  Beav.  95. 

(9)  1  Bro.  C.  C.  389.  (19)  6  Hare,  631. 

(10)  1  Cox,  392.  (20)  2  Ph.  91. 

(21)  5  De  G.  &  Sm.  69a 
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L.  jj.       tutionary.     In  BttsaeU  v.  Dickson  (1)  the  testator  was  in  loco 
1872        parentis^  and  there  was  a  very  strong  context.    The  parol  evidence 
WnlsoN.      is  inadmissible :  Hall  v.  Hill  (2). 

V. 

O'Leaby.         Mr.  H.  8.  Milmany  for  Mrs.  Sleeman  and  Alexander  Qreig : — 

My  case  dififers  from  that  of  Admiral  and  General  Daeres  only 
in  the  equality  of  the  legacies.  Equality,  where  the  same  pur- 
pose is  mentioned  in  each  case,  favours  substitution ;  but  there  is 
no  such  effect  in  mere  equality :  Waison  v.  Beed  (3) ;  Spire  v. 
SmUh  (4). 

Mr.  Eddis,  Q.C.,  and  Mr.  Charles  Hall,  for  Colonel  Townshend 
Wihon,  Deborah  Warr,  Captain  Eastwick,  Samuel  Smouth,  and  the 
other  servants : — 

As  regards  Colonel  T.  Wilson  we  have  nothing  to  add  to  the 
argument  for  Admiral  and  General  Daeres.  As  to  Deborah  Warr 
and  Captain  Eastwick  no  question  arises.  As  regards  the  ser- 
vants, it  is  contended  by  the  Appellants  that  there  is  substitu- 
tion, because  the  gifts  are  equal  and  a  motive  assigned ;  but  the 
case,  we  contend,  is  not  within  the  rule  as  to  motive  in  Hurst 
v.  Beach  (5),  which  only  applies  where  some  particular  purpose  of 
limited  extent  is  pointed  out  as  the  reason  for  making  the  gift. 
Boeh  V.  CkOen  (6)  is  in  our  favour. 

[They  also  referred  to  Bobley  v.  BMey  (7);  Moggridge  v. 
Thaokwea{S) ;  Johnstone  v.  Earl  of  Harrowhff{9) ;  Lee  v.  Pain  (10)  ; 
Suisse  V.  Lord  Lowther  (1 1) ;  Mackenzie  v.  Mackenzie  (12) ;  Cress-^ 
wen  V.  CressweU  (13).] 

Mr.  Kay,  in  reply. 


March  7.    Sir  W.  M.  James,  L.J. : — 

I  am  of  opinion  in  this  case  that  the  decree  of  the  Yice-Chan- 
cellor  must  be  affirmed.    The  basis  of  the  elaborate  and  able 

(1)  4  H.  L.  C.  293.  (7)  2  Beav.  ^. 

(2)  1  D.  &  War.  94.  (8)  1  Ves.  464. 

(3)  6  Sim.  431.  (9)  1  D.  F.  &  J.  183,  191. 

(4)  1  Beav.  419.  (10)  4  Hare,  201. 
(6)  5  Madd.  351,  358.  (11)  2  Ibid.  424. 
(6)  6  Hare,  581.  (12)  2  Ruas.  262. 

(13)  T.W  Rep.  0  Eq.  69,  76. 
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arguments  which  were  addressed  to  us  by  Mr.  Kay  and  Mr.  Peanon       L.  Jj. 
waSy  that  taking  the  two  codicils  out  of  which  the  question  has        i872 
arisen  and  putting  them  side  by  side,  we,  as  men  of  the  world  ac-      wilson 
customed  to  know  how  testators  make  testamentary  instruments,  and     ^.^ '^• 

judging  of  all  the  probabiUties  of  the  case,  cannot  avoid  arriving        

at  the  conclusion  that  the  one  codicil  was  a  corrected  and  revised 
transcript  of  the  other,  and  that  the  omission  to  deal  expressly 
with  the  legacy  to  the  housekeeper  of  £2000,  which  alone  has 
saved  the  first  codicil  from  entire  destruction,  was  a  casual  omis- 
sion, an  accidental  slip,  which  has  enabled  her  to  claim  her  legacy, 
but  which  is  not  otherwise  sufficient  to  induce  us  to  avoid  the 
inference  which  we  are  called  upon  to  draw.  In  my  judgment  the 
whole  of  that  contention  is  precluded  by  positive  rule  of  law.  The  law 
has  provided  that  no  testator's  testamentary  intentions  can  be  ex- 
pressed or  gathered  from  anything  except  the  testamentary  instru- 
ment duly  executed  and  attested  as  required  by  law,  and  that  a 
testamentary  intention  once  so  expressed  cannot  be  deemed  or  taken 
by  any  Court  to  have  been  altered  unless  such  change  of  inten- 
tion is  manifested  by  the  statutory  evidence.  We  are,  therefore,  as 
it  appears  to  me,  bound  to  presume  that  the  testator  intended  to  do 
that  which  he  has  done  in  this  ease,  that  he  intended  to  leave  the 
two  codicils  to  co-exist  as  effective  codicils  to  his  will ;  and  being 
bound  to  assume  that  he  intended  the  two  codicils  so  to  co-exist, 
the  Appellant  is  at  once  confronted  with  this  monstrous  improba- 
bility, as  it  seems  to  me,  that  the  testator  is  to  be  assumed  to  have  in- 
tended to  have  left  one  codicil  to  exist  for  the  sole  purpose  of  giving 
the  legacy  to  the  housekeeper  of  £2000,  which  he  could  have 
given  by  a  mere  additional  line  to  that  which  is  supposed  to  have 
been  the  corrected  transcript  of  the  codicil.  That  is  an  intention 
which  appears  to  me  in  the  highest  degree  capricious,  impro- 
bable, and  incredible.  On  the  other  hand,  what  is  there  either 
capricious,  improbable,  or  incredible,  in  imputing  to  the  testator 
the  intentions  which  the  Bespondents  say  must  be  imputed  to  him. 
It  is  to  be  observed  that  this  testator  did  not  give  the  residue  only 
to  his  residuary  legatees,  but  that  those  same  residuary  legatees 
^ere  made  by  him,  both  in  the  will  and  in  the  first  codicil,  pecu- 
niary legatees  to  a  large  amount. 
The  probability  is  (to  guess  at  probabilities)  that  he  never  con- 
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L.  JJ.      templated  haying  a  large  residue  which  they  were  to  take  under 

1872        the  residuary  bequest,  but  that  he  was  providing  for  them  by  a 

Wilson      g^t  of  pecuniary  legacies  what  he  thought  would  be  substantially 

oXeabt.    ^^^  whole,  benefit  that  they  would  derive  from  his  estate.    Then 

having  given  them  pecuniary  legacies  by  his  will,  he  again,  by  his 

first  codicil,  gives  to  them,  amongst  others  of  his  friends  and  rela- 
tives, two  large  pecuniary  legacies,  one  of  £4000  and  one  of  £3000, 
apparently  still  having  the  same  idea  that  they  would  share  with 
the  legatees  if  the  estate  proved  deficient  Then,  that  being  so, 
he  six  months  afterwards  makes  another  codicil  which  in  effect 
may  be  accounted  for  in  this  way :  He  found  that  his  estate  was 
considerably  more  than  he  had  thought  it  would  be,  that  he 
had  reason  to  believe  that  he  had  undervalued  it.  In  that  state 
of  things  there  does  not  seem  to  be  any  great  improbability  in 
supposing  tliat  he  intended  to  add  to  the  legacies  to  his  Mends, 
for  instance,  to  his  dear  friend  Colonel  WtUon^  50  per  cent., 
to  double  the  legacies  to  his  two  nephews,  and  in  the  same 
manner  to  double  the  legacies  to  the  other  legatees  mentioned 
in  the  will  until  he  comes  to  the  last,  and  then,  probably  think- 
ing that  the  housekeeper  was  suflSciently  provided  for  by  the 
£2000,  instead  of  giving  her  the  £2000  which  he  would  give  ac- 
cording to  the  scheme  of  that  codicil,  he  gave  the  £2000  to 
another  friend,  whom  he  introduced  for  the  first  time  in  the  second 
codiciL  It  appears  to  me,  then,  that  upon  the  balance  of  probabili- 
ties the  balance  of  probabOity  is  not  in  fetvour  of  but  against  the 
Appellant.  Then,  beyond  that,  I  entirely  concur  in  the  passage 
that  was  read  to  us,  nearly  in  the  same  words,  from  two  or  three  of 
the  judgments  which  have  been  delivered  in  similar  cases,  that  is, 
that  when  there  is  a  positive  rule  of  law  of  construction  sudfas 
exists  in  these  cases,  that  is  to  say,  that  gifts  by  two  testamentary 
instruments  to  the  same  individual  are  to  be  construed  cumulatively, 
the  plain  rule  of  law  and  construction  is  not  to  be  frittered  away 
by  a  mere  balance  of  probabilities.  I  am  therefore  of  opinion  that 
the  gifts  ought  to  be  construed  as  cumulative.  The  gifts  to  the 
servants,  and  the  gift  of  the  £500  extra  to  the  testator^s  old  servant 
and  firiend,  as  he  caUs  him  in  the  first  codicil,  may  perhaps  stand 
on  rather  a  different  footing  from  the  other  legacies.  It  is  can- 
tended  on  one  side  that  they  come  within  the  general  rule^  that 
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gifts  of  the  same  sum  to  tlie  same  person,  for  the  same  cause,  are  L.  jj. 
to  be  construed  as  substitutionary  and  not  cumulative,  and  on  the  I872 
other  side  that  they  are  an  exception  from  that  rule.  It  is  very  wnjsoK 
difScult,  to  my  mind,  to  apply  that  rule.  I  do  not  know  exactly  what  ryr^ 
is  meant  by  the  expression  '^  the  same  cause,"  as  used  in  the  rule.  *— 
When  a  man  leaves  a  legacy  to  a  child  it  is  because  he  is  a  child,  if 
he  leaves  a  legacy  to  a  friend  it  is  because  he  is  a  friend  that  he 
gives  it.  Perhaps  the  same  might  be  said  of  every  case  of  testa- 
mentary bounty,  except  the  giving  a  certain  sum  to  an  executor  for 
his  trouble  as  executor.  I  really  do  not  know  how  to  apply  the  rule, 
and  at  all  events  I  am  unable  to  see  any  reason  whatever  to  dissent 
from  the  conclusion  which  the  Yice-Chancellor  came  to,  that  the 
servants  are  entitled  to  the  additional  bounty  in  the  same  manner 
as  the  friends  are.  That  being  the  view  I  have  arrived  at,  it  is  not 
necessary  to  go  through  the  long  roll  of  cases  that  have  been  cited 
to  us.  Two,  however,  I  will  mention.  One  is  the  Duke  of  8t 
Albania  v.  Beauderh  (1),  in  which  there  were  some  similarities  to 
the  present  case.  Upon  careful  consideration  of  that  case  it  ap- 
pears that  there  were  a  great  number  of  indicia  by  which  the  Court 
was  enabled  to  arrive  at  the  conclusion  that  substitution  was 
intended,  and  the  Vice-Chancellor  Wiffram  has  also  pointed  out,  in 
Lee  V.  Pain  (2),  that  the  ratio  decidendi  there  was,  that  the  peculiar 
mode  in  which  the  will  referred  to  the  codicil  and  the  codicil  re- 
ferred to  the  will,  brought  the  case  within  the  rule  applicable  to  gifts 
in  the  same  instrument.  The  other  is  Hemming  v.  ClutterbucTc  (3), 
which  the  Vice-Chancellor  had  decided  (4)  as  a  very  clear  case  in 
favour  of  substitution.  Lord  Eldon,  however,  in  moving  the 
judgment  of  the  House  of  Lords,  expressed  his  opinion  that  it  was 
one  of  the  most  difficult  cases  he  had  ever  had  to  deal  with,  and 
then  proceeded  entirely,  or  almost  entirely,  upon  the  fact  that  the 
two  instruments  were  admitted  to  probate  by  the  Ecclesiastical 
Court  as  one  will,  and  that  the  second  instrument  began  with  the 
words,  "  This  is  my  last  will  and  testament,"  from  which  he  derived 
the  conclusion  that  it  was  intended  to  be  substitutional.  I  cannot 
help  thinking  that  in  both  these  cases,  however,  the  Court  of  con- 
struction acted  upon  a  sort  of  feeling  that,  in  truth,  the  one  instru- 

(1)  2  Atk.  636.  (3)  1  Bli.  (N.S.)  479. 

(2)  4  Hare,  201.  (4)  2  S.  &  S.  311. 
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L.JJ.       ment  was  intended  to  be  an  entire  substitution  for  the  other. 

1872        These  eases  are  so  entirely  distinct  from  this,  that  I  do  not  think 

Wwsov.     i^  necessary  to  make  any  further  obseryation  upon  them.    I  would 

O'Leabt.     ^^y  ^^  *^^*  ^^^^  ^  cannot  help  feeling  that  this  case  has  occupied 

more  time  than  it  would  have  done  if  I  had  throughout  confined 

myself  strictly  to  that  which  is  my  legitimate  duty,  that  is,  if  in- 
stead of  endeavouring  to  find  out  what  the  testator  meant  I  had 
confined  ""myself  to  endeavouring  to  ascertain  what  was  the  mean- 
ing of  the  testamentary  papers  which  he  left  behind  him. 

I  ought  to  add  that  we  are  clearly  of  opinion  that  the  letter  from 
the  solicitor  is  wholly  inadmissible  for  any  purpose  whatever.  The 
question  being  a  mere  question  of  construction  of  the  documents, 
nothing  that  was  contained  in  a  letter  from  the  solicitor  to  the  tes- 
tator, whether  by  way  of  advice  or  statement,  or  anything  else,  is, 
in  our  judgment,  legitimately  admissible  for  the  purpose  of  such 
construction.  Therefore  we  have  as  entirely  discharged  our  minds  of 
that  letter  as  if  we  had  never  heard  of  its  existence. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  SlepJiem  &  Langdcde  ;  Messrs.  Nichdl,  Bur- 
nettf  &  Newman  ;  Messrs.  WiUiams  &  Jame$. 


L.JJ.  COMMISSIONERS  OF  SEWERS  OF  THE  CITY  OF 

1872  LONDON  V.  GLASSE. 

Jfarc7*13,14.  [1871     L.     127.] 

Pleading — Parties — MuUifariousness — Bight  of  Corn m oh. 

The  Flaintifrs  filed  their  bill  on  behalf  of  themselves  and  all  other  the 
I  owners  and  occupiers  of  lands  within  the  Forest  of  Essex^  other  than  the 
waste  lands  of  the  forest,  except  such  of  them  as  were  Defendants,  or  alleged 
to  be  represented  by  the  Defendants,  against  the  lords  of  the  several  manors 
within  the  forest  and  two  persons  who  claimed  to  be  owners  and  occupiers 
of  portions  of  the  waste  lands  which  had  been  inclosed,  and  the  Attorney- 
General.  The  Flainti£fs  allied  that  they  were  owners  and,  as  to  part, 
occupiers  of  a  farm  within  the  forest ;  that  the  whole  of  the  forest  was 
subject  to  rights  reserved  by  the  Grown  on  granting  the  manors,  and  that 
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the  Crown  had  reserved  an  absolute  right  of  disposition  over  the  herU^e ; 

that  the  lords  of  manors  within  the  forest  could  not  inclose  with  the  con~ 

sent  of  their  respective  homages  without  license  from  the  Crown;  that 

the  government  of  the  forest  was  formerly  administered  by  forest  Courts, 

whose  jurisdiction  embraced  all  mattess  touching  the  preservation  of  the 

rights  of  the  Crown  in  the  forest ;  that  by  virtue  of  ancient  forest  laws  made  tbb  City  of 

by  the  Crown,  the  owners  of  lands  and  tenements  within  the  forest  had  en-      London 

joyed  rights  of  common  of  pasture  over  the  wastes  of  the  forest ;  that  such       |ir^*a«« 

rights  had  from  time  immemorial  been  enjoyed  by  the  owners  and  occupiers         .—. 

of  such  lands  and  tenements,  without  regard  to  the  boundaries  of  the  manors 

or  parishes  in  which  the  lands  and  tenements  were  situate ;  and  that  tho 

Plaintiffs  and  their  predecessors  in  title,  and  their  tenants,  and  the  other 

owners  and  occupiers  of  lands  and  tenements  within  the  forest,  had  from 

time  immemorial  enjoyed  as  of  right  by  virtue  of  the  said  forest  laws,  as 

appendant  or  appurtenant  to  their  respective  lands  and  tenements,  common 

of  pasture,  for  cattle,  levant  and  couchant,  on  their  respective  tenements,  over 

the  waste  lands  of  the  forest.     The  bill  prayed  for  a  declaration  of  the  right 

claimed,  and  for  an  injunction  restraining  the  Defendants  from  inclosing  any 

of  the  waste  lands,  and  from  allowing  any  parts  which  bad  been  already 

inclosed  to  remain  so : — 

Held  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  the  right 
alleged  was  one  which  might  exist  by  law,  and  was  sufiBciently  pleaded  ;  that 
the  bill  was  not  objectionable  as  being  on  behalf  of  occupiers  as  well  as 
owners ;  that  the  persons  who  claimed  to  be  owners  of  the  lands  alleged  to 
have  been  improperly  inclosed  were  sufficiently  represented ;  and  that  as  the 
bill  was  filed  to  establish  one  general  right,  the  Defendants  could  not  success- 
fully demur  on  the  ground  that  they  might  have  separate  defences. 

IhIS  was  an  appeal  by  the  Defendant  Glam,  and  three  other  of 
the  Defendants,  from  an  order  of  the  Master  of  the  Bolls  over- 
ruling a  demurrer  to  the  Plaintifis'  amended  bill. 

The  original  bill  was  filed  by  the  Plaintiffs  on  behalf  of  them- 
selves and  all  other  the  owners  and  occupiers  of  lands  and  tene- 
ments lying  within  the  Forest  of  Essex  except  the  Defendants 
thereto,  against  the  lords  of  divers  manors  within  the  forest  and 
the  Attorney-General.  The  substance  of  the  statements  was  as 
follows : — 

That  the  Forest  of  Essex  was  situate  in  that  county,  and  con- 
tained large  tracts  of  waste  land,  and  included  the  manors  of 
Aldersbrook,  Wansteady  &c. 

That  the  said  forest  was  a  royal  forest. 

That  the  Plaintiffs  were  seised  of  a  farm  called  Aldersbrook 
within  the  boundaries  of  the  forest,  and  that  such  farm  was  partly 
in  their  own  occupation. 
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L.  jj.  That  the  Defendants  Olasse  and  CoHyer-Bristow  were,  or  claimed 

1872        to  be,  lords  of  the  manor,  or  reputed  manor,  of  Alder^ooh^  and  of 

CoMMB-     the  several  manors  of  Wandead  with  StonehaU,  Woodford,  and 

Sb^of   5w^**o»«-    The  bill  went  on.withsimaar  allegations  as  to  each  of 

TmCiTYOF  the  other  Defendants,  except  the  Attorney-General,  that  they 

V.         were,  or  claimed  to  be,  respectively  lords  of  the  other  manors 

respectively  mentioned  in  the  bill  and  included  in  the  forest 

5.  That  the  whole  of  the  inclosed,  as  well  as  the  waste,  lands  within 
the  forest  had  been  from  very  ancient  times  subject  to  rights  reserved 
by  the  Crown  on  the  grants  of  the  several  manors  and  lands  lying 
within  the  forest^  for  enabling  the  Crown  to  maintain  the  forest  as 
a  royal  forest  for  hunting,  and  subject  also  to  the  ancient  forest 
laws  made  from  time  to  time  for  enforcing  and  regulating  those 
rights;  and  that  the  Crown  so  reserved  and  had  from  time  im- 
memorial claimed  and  exercised  for  those  purposes  an  absolute 
right  of  disposition  over  the  deer  and  certain  other  wild  animals 
within  the  forest  under  the  name  of  venison ;  and  over  the  woods, 
underwoods,  and  coverts  under  the  name  of  vert ;  and  over  the 
pasture,  turf,  gravel,  and  soil  of  the  waste  lands  in  the  forest 

6.  That  the  government  of  the  forest  was  formerly  administered  by 
the  Lord  Warden  of  the  Forest  and  other  subordinate  officers,  and 
that  the  forest  laws  were  executed  by  the  forest  Courts,  which 
consisted  of  the  Court  of  the  Chief  Justice  in  Eyre,  the  Swanimote 
Court,  and  the  Court  of  Attachments,  or  Forty-Day  Court,  of  which 
two  last-mentioned  Courts  four  verderers,  elected  by  the  freeholders 
of  I^sex,  ought  to  be  the  judges.  That  the  jurisdiction  of  these 
Courts  embraced  all  matters  touching  the  preservation  of  the  rights 
of  the  Crown  in  the  forest,  to  which  rights  the  manorial,  common, 
and  other  rights  within  the  limits  of  the  forest  were  subordinate. 
That  the  offices  of  Lord  Warden  of  the  Forest  and  of  Chief  Justice 
in  Eyre  had  been  abolished,  and  that  the  powers  belonging  to 
those  offices  were  vested  in  the  First  Commissioner  of  Woods  and 
Forests,  who,  however,  had  not  exercised,  and  refused  to  exercise, 
the  same.  That  there  had  for  many  years  been  only  one  surviving 
verderer,  and  that  a  writ  had  lately  been  issued  for  the  election  of 
three  others  to  fill  up  the  vacancies,  and  that  three  persons  had 
been  declared  elected,  but  that  the  election  of  two  of  them  was 
informal  and  void. 
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7.  That  the  owners  of  lands  within  the  bounds  of  the  forest  were  L.  JJ. 
restricted  by  the  forest  laws  from  the  full  use  and  enjoyment  of  1872 
their  lands,  and  amongst  other  things  were  prohibited  from  in-  Comns- 
closing  their  lands  with  fences  aboye  a  certain  height,  or  made  so  g^^^ 
as  to  impede  the  free  passage  of  wild  animals  through  the  forest,  ^?/^*"  °' 
and  were  subject  to  various  burdensome  restrictions.  v. 

8.  That  the  forest  laws  also  forbade  the  indosure  of  any  of  the  

waste  lands  within  the  forest^  and  the  erection  of  any  fences  or 
obstructions  theteon ;  and  that  the  lords  of  the  manors  within  the 

forest  were  not,  nor  ever  were,  able  of  their  own  authority,  or 
merely  by  the  consent  of  the  homages  of  their  respective  manors, 
to  inclose  any  part  of  the  waste  lands  of  their  respective  manors 
lying  within  the  forest,  nor  could  any  such  indosure  lawfully  be 
made  in  prejudice  of  the  rights  and  privileges  existing  within  the 
forest,  or  without  a  license  under  the  authority  formerly  vested  in 
the  Chief  Justice  in  Eyre  granted  upon  the  certificate  of  two  or 
more  of  the  verderers,  and  subject  to  the  proviso  that  the  indo- 
sures  thereby  authorised  be  not  prejudicial  to  the  forest  or  to  the 
rights  of  the  Crown  in  vert  and  venison. 

9.  The  owners  of  lands  and  tenements  within  the  royal  forests, 
and  particularly  within  the  said  forest,  by  virtue  of  andent  forest 
laws  made  by  the  Crown  in  exercise  and  derogation  of  its  said 
forest  rights,  and  recognised  and  confirmed  by  divers  statutes  of 
the  realm,  have,  from  very  ancient  times,  enjoyed,  and  still  ought 
to  enjoy,  by  way  of  compensation  for  the  burdens  and  restrictions 
so  imposed  upon  them  by  the  said  forest  laws  (amongst  other  rights 
and  privileges),  rights  of  common  of  pasture  over  the  waste  lands 
within  the  said  forests,  subject  to  regulations  from  time  to  time 
made  and  enforced  by  the  said  forest  Courts.  [Several  ancient 
charters  were  referred  to  in  support  of  this.] 

10.  The  rights  of  common  of  pasture  so  granted  or  permitted  as 
aforesaid  have  from  time  immemorial  been  enjoyed  by  the  owners 
and  occupiers  of  lands  and  tenements  lying  within  the  forest,  whose 
cattle  have  always  been  depastured  on  such  of  the  wastes  of  the 
said  forest  as  for  the  time  being  have  been  found  most  convepient, 
without  regard  to  the  boundaries  of  the  parishes  or  manors  in 
which  their  lands  and  tenements  were  situate,  and  subject  only  to 
the  regulations  made  by  the  said  forest  Courts,  and  particularly  by 
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L.  JJ.      the  Conrt  of  Attachments.    [Various  old  presentments  and  orders 
1872       were  referred  to  in  support  of  this.] 
C^^g.         12.  The  Plaintiffs  and  their  predecessors  in  title  and  their  re- 
8w™^'    spective  tenants,  and  the  other  owners  and  occupiers  of  lands  and 
'thbCityof  tenements  lying  within  the  said  forest,  had  in  fact  from  time 
V.         immemorial  enjoyed,  as  of  right  and  without  interruption,  by 
virtue  of  the  said  forest  laws,  as  appendant  or  appurtenant  to  their 
respective  lands  and  tenements  lying  within  the  said  forest, 
common  of  pasture  for  all  manner  of  cattle  commonable  within 
the  said  forest,  levant  and  couchant,  upon  their  respective  tene- 
ments, over  the  waste  lands  of  the  forest 

13.  That  the  Defendants,  as  lords  of  the  said  manors  or  reputed 
manors  respectively,  or  in  some  other  capacity,  pretended  to  be 
entitled  to  inclose  the  waste  lands  of  the  forest,  and  to  dig  up  and 
destroy  the  herbage,  and  had  respectively,  during  the  last  few 
years,  inclosed,  or  authorized  or  sanctioned  the  indosure,  of  large 
tracts  of  the  wastes. 

[The  bill  then  proceeded  to  specify  inclosures  made  by  the 
several  Defendants,  amounting  in  the  whole  to  nearly  3000  acres, 
and  also  acts  of  destruction  as  related  to  the  herbage.] 

15.  That  the  inclosures  and  other  acts  complained  of  were  pur- 
prestives  and  encroachments  on  the  forest,  and  that  the  Plain- 
tiffs and  the  other  persons  entitled  as  aforesaid  were  by  reason 
thereof  deprived  of  or  impeded  in  the  use  of  their  common  rights 
over  the  waste  lands.  That  the  Defendants  alleged  that  they 
respectively,  and  their  respective  predecessors  in  title,  had  sold 
and  conveyed  to  various  persons,  of  whose  names  the  Plainti& 
were  ignorant,  divers  pieces  of  the  lands  which  they  had  so  in- 
closed, and  that  buildings  had  been  erected  on  some  parts  of  the 
said  lands ;  but  a  considerable  part  of  the  lands  so  inclosed  were 
still  in  the  possession  of  the  Defendants  respectively.  That, 
under  the  circumstances  aforesaid,  the  Plaintiffs  could  not  procure 
the  said  purprestives  and  encroachments  to  be  abated  without  the 
assistance  of  the  Court. 

16.  That  the  Crown  rights  of  forest  over  some  of  the  inclosed 
and  waste  lands  within  the  forest  had  been  sold  under  statutory 
powers,  but  the  Crown  rights  of  forest  had  never  been  extinguished ; 
and  as  to  the  greater  part  of  the  forest,  they  were  still  vested  in 
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the  Crown,  and  the  sales  had  not,  as  against  the  Plaintiffs  or  the  L.  jj. 
persons  on  whose  behalf  they  saed,  disafforested  any  part  of  the  i872 
forest,  or  affected  their  rights  of  common.  Cwimis- 

17.  That  the  other  owners  and  occupiers  of  lands  and  tenements    S^^^' 
in  the  forest  who  were  entitled  to  common  rights  were  too  nnme-  the  City  of' 
reus  to  be  made  parties  to  the  suit,  but  had  a  common  interest         v. 
with  the  Plaintiffs,  and  concurred  in  asking  the  relief  prayed  by     ^^;^- 
the  bill. 

19.  That  the  Attorney-General  claimed  on  behalf  of  the  Crown 
an  interest  in  the  matters  in  question  in  the  suit,  and  was  a 
necessary  party. 

The  bill  prayed  for  a  declaration  that  the  Plaintiffs  and  the 
other  owners  and  occupiers  of  lands  and  tenements  within  the 
forest  were  entitled,  in  right  of,  and  as  appendant  to,  their  several 
lands  and  tenements  within  the  forest,  to  a  right  of  common  of 
pasture  upon  all  the  waste  grounds  within  the  forest  for  all  manner 
of  cattle  commonable  within  the  forest,  levant  and  couchant  upon 
their  respective  lands  and  tenements  within  the  forest,  and  for  an 
injunction  to  restrain  the  Defendants  from  inclosing  or  building 
upon,  or  suffering  to  remain  inclosed  or  built  upon,  any  part  of 
the  waste  lands  of  the  forest  which  were  subject  to  the  commonable 
rights,  and  from  digging  up  or  destroying  the  soil  of  the  waste 
lands  or  the  herbage  thereon. 

The  Defendants,  OlcusSy  CcUyer-Bristaw,  and  two  others,  put  in 
a  demurrer  to  the  bill,  first,  for  want  of  equity;  secondly,  for 
that  it  appeared  by  the  Plaintiffs'  own  shewing  that  they  could 
have  relief  under  the  jurisdiction  of  the  forest  Courts ;  and  thirdly, 
for  that  the  bill  was  exhibited  against  these  Defendants  and  the 
several  other  Defendants  for  distinct  and  independent  matters  and 
causes,  with  the  greater  part  of  which  these  Defendants  were  not 
concerned,  and  was  multifarious.  The  other  Defendants  also  de- 
murred. The  Master  of  the  EoUs  overruled  the  above  grounds  of 
objection,  but  allowed  the  demurrer  with  leave  to  amend,  on  a 
ground  which  was  taken  in  the  demurrer  of  the  Attorney-General, 
and  ore  tenus  by  the  other  demurring  parties,  that  the  persons 
who  had  become  owners  of  the  inclosures  which  it  was  sought  to 
abate  were  not  made  Defendants  nor  excepted  from  the  class  of 
persons  on  whose  behalf  the  Plainti£b  sued. 
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L.  JJ.  The  Plaintiffs  amended  their  hill,  making  it  a  bill ''  on  behalf  of 

1872       themselTes  and  all  other  the  owners  and  occupiers  of  lands  and 
C^jB-'    tenements  lying  within  the  Forest  of  Enex,  other  than  the  waste 
SKwms  OT   ^^^^  ^^  *^®  ^^  forest,  except  such  of  them  as  are  Defendants 
THB  CiTT  ov  hereto,  or  are  hereinafter  alleged  to  be  su£Sciently  represented  by 
V.         the  Defendants  hereto,  or  some  of  them."  They  also  added  as  Defen- 
^!t^      dants  two  gentlemen  named  Lake  and  WiUiama,  and  amended  the 
15th  paragraph  by  inserting  after  the  general  statement  as  to  sale  of 
inclosed  lands  and  buildings  thereon  a  statement  that  in  particular 
Olasse,  CoUyer-Brisiow,  and  Lake  alleged,  as  the  facts  were,  that 
Olasse  and  CoByer-Bridow,  or  their  predecessors  in  titie,  had  sold 
or  conveyed  to  Lake  a  piece  of  inclosed  waste  land  specified  in  the 
bill,  which  was  in  the  occupation  of  Lake,  who  claimed  to  be  the 
owner  of  it  by  virtue  of  such  grant  or  conveyance.     [There  fol- 
lowed a  precisely  similar  allegation  as  to  a  grant  by  the  lord  of 
another  manor  to  WUliania.']    That  the  names  of  the  other  persons 
to  whom  portions  of  the  inclosed  waste  lands  were  alleged  to  have 
been  sold  and  granted  or  conveyed,  and  who  claimed  to  be  owners 
of  such  waste  lands,  and  of  the  other  persons  (if  any)  who  claimed 
to  be  owners  of  waste  lands  within  the  forest,  were  unknown  to 
the  Plaintiffii,  and  could  not  be  ascertained  by  them  without  a 
discovery  from  the  Defendants;  but  the  said  persons  were  too 
numerous  to  be  made  parties  to  the  suit,  and  were  sufficiently 
represented  by  the  Defendants,  or  some  of  them. 

Some  trifling  amendments  consequent  on  the  above  were  made  in 
other  parts  of  the  bill,  which  need  not  be  specified 

The  Defendants  again  demurred,  and  the  demurrers  were  over- 
ruled by  the  Master  of  the  Bolls.  Glasse  and  Oottyer-Bristow,  and 
the  other  two  Defendants  who  had  joined  in  their  demurrer, 
appealed* 

Sir  JB.  BaggaUay,  Q.C.,  and  Mr.  Souihgate,  Q.G.  (Mr.  Nalder 
and  Mr.  Bobinson  with  them),  for  the  Appellants : — 

First :  We  contend  that  the  right  claimed  by  the  Flaintifis  is  one 
which  cannot  exist  by  law.  The  lord  of  a  manor  may  approve, 
leaving  enough  common,  or  if  the  homage  consent,  without  leaving 
enough  common. 

[The  LoBD   JuSTiOB  Mellish  :— May  not  the  Crown  have 
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granted  the  rights  of  common  before  it  granted  the  manors  ?    The       L.  JJ. 

manors  might  have  been  granted  at  any  time  down  to  the  statute        1872 

of  Quia  Emptores.    If  the  rights  of  common  were  granted  before  coions- 

the  manors,  the  lords  of  the  manors  would  take  subject  to  the  rights  g,^^  ^^ 

of  common.1  m«  City  of 

-*  London 

BatUcott  V.  Winmtll  (1)  is  an  authority  in  favour  of  the  lord  *    glasse. 

of  the  manor.    The  Plaintiffs  seek  to  escape  from  the  common        

law  by  the  allegation  of  a  general  forest  law,  but  no  such  law 
exists. 

Secondly :  The  suit  is  improperly  constituted  as  to  parties.  The 
bill  is  filed  on  behalf  of  the  owners  and  occupiers.  Now  a  bill  on 
behalf  of  the  occupiers  could  not  be  sustained,  for  it  is  a  claim  to 
a  profit  a  prendre  in  alieno  solo,  which  cannot  be  vested  in  a  body 
of  occupiers  by  custom,  prescription,  or  grant :  OaietmrcPa  Case  (2) ; 
Qrimdead  v.  Marlowe  (3) ;  AUorney-GeneraJ  v.  Mathias  (4).  The 
occupiers  have  distinct  interests  from  the  owners,  and  ought  to  be 
separately  represented.  Then  as  to  inclosure  being  prohibited  by 
the  forest  laws,  Boulcott  v.  WinmiU  shews  that  the  law  is  contrary 
to  the  statement  in  par.  8  of  the  bill. 

[The  Lord  Justice  James  : — ^No  question  as  to  a  right  over  the 
whole  forest  was  in  issue  there.] 

Thirdly:  We  say  that  it  appears  on  the  face  of  the  bill  that  the 
forest  Ciourts  have  exclusive  jurisdiction. 

[The  Lord  Justice  James  : — Boulcott  v.  Winmtll  is  against  you 
there.] 

Fourthly:  The  bill  is  multifarious.  Each  Defendant  has  a 
separate  defence,  and  the  cases  of  all  cannot  be  united  in  the 
same  record. 

[The  Lord  Justice  James  referred  to  MUford  on  Pleading  (5), 
and  Mayor  of  York  v.  PilkingUm  (6).] 

Mr.  Joshua  WiUiams,  Q.C.,  Mr.  Fry,  Q.C.,  Mr.  Speed,  and  Mr. 
W.  jB.  Fisher,  for  the  Plaintiffs,  were  not  called  upon. 

(1)  2  Camp.  261.  (4)  4  K.  &  J.  579. 

(2)  6  Bep.  69,  b.  (5)  4th  Ed.  p.  182 

(3)  4  T.  R.  717.  (6)  1  Atk.  282. 
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L.  JJ.      Sir  W.  M.  Jamks,  L.J.  :— 
1^72  I  am  of  opinion  that  the  order  of  the  Master  of  the  Rolls  over- 


GoMiii8<     ruling  this  demurrer  is  quite  right. 

SffwrasoF        The  bill  seems  to  me  to  be  quite  in  accordance  with  a  great 

TmCiTT  OF  number  of  precedents,  with  the  cose  to  which  I  referred  more  than 

«•         once  in  the  course  of  the  argument,  and  with  the  principle  laid 

'      down  by  Lord  Bedesdale  in  his  work  on  Pleading.   It  is  the  case  of 

a  bill  filed  by  a  person  or  persons  claiming  a  general  right,  against 
several  persons  claiming  several  rights,  to  have  that  general  right 
ascertained.  To  determine  whether  there  is  any  foundation  for  this 
claim,  we  of  course,  on  the  present  occasion,  must  take  the  allega- 
tions in  the  bill  as  being  admitted,  and  if  those  allegations  are 
well  foimded,  and  can  be  proved  by  sufficient  evidence,  it  seems  to 
me  that  it  is  far  better  that  the  whole  case  should  be  tried  in  a 
Chancery  suit»  in  which  all  persons  interested  in  disputing  the 
right  claimed  by  the  bill  can  join  in  making  a  defence — the 
costs  of  which,  if  they  combine,  cannot  be  very  oppressive,  and 
where  the  general  right  can  be  tried  once  for  all  as  between  the 
persons  interested  on  the  one  side  and  the  persons  interested  on 
the  other  side — than  that  it  should  be  tried  by  the  only  other  pro- 
ceedings I  know  of.  One  of  such  proceedings  would  be  the 
bringing  actions  against  every  one  of  the  trespassers  for  the  dis- 
turbance of  the  rights  of  common.  If  it  was  done  in  that  way 
there  might  be  thousands  of  actions  brought,  because  every  one  of 
the  occupiers  claiming  the  right  of  common  could  bring  an  action 
against  every  one  of  the  persons  who  has  made  an  encroachment. 
The  only  other  proceeding  would  be  that  if  the  inclosures  are  an 
encroachment  and  a  nuisance  to  the  forest,  a  person  entitled  to 
common  might,  if  he  could  do  it  without  committing  a  breach  of 
the  peace,  sweep  away  the  walls,  hedges,  and  fences,  and  put  the 
occupiers  to  bring  actions  for  trespass.  Supposing  that  course  to  be 
resorted  to,  the  commoner,  if  reasonable,  would  give  notice  that  he 
was  going  to  demolish  the  fences,  and  then  the  lord  or  the  tenant 
who  was  threatened  might  file  his  bill  to  restrain  him  from  doing 
so,  and  no  doubt  the  destruction  of  property  would  be  restrained 
by  this  Court ;  but  of  course  only  in  such  a  way  as  that  the  real 
question  should  be  tried  in  the  suit  in  which  the  injunction  was 
obtained. 
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There  seems  to  me  to  be  every  principle  in  favour  of  such  a  bill       L.  JJ. 
as  this.    I  cannot  distinguish  it  from  the  ease  to  which  I  have        1872 
referred,  the  case  of  a  general  right  of  fishery  claimed  against     Commis- 
several  owners,  occupiers,  and  others  down  a  river ;  or  the  case    gg^J^  ^ 
with  which  we  used  to  be  more  familiar  in  these  Courts,   the  th«  City  of 
case  of  a  bill  filed  by  a  great  number  of  owners  and  occupiers  of         v. 
lands  to  establish  a  parochial  or  district  modus. 

Then  it  is  said  that  this  is  a  very  large  district.  Of  course  the 
fact  that  the  district  is  large  may  possibly  throw  a  greater  difficulty 
in  the  way  of  the  Plaintiffs'  proving  the  existence  of  a  right  of 
common  extending  over  the  whole  of  that  district.  But  if  this 
right  of  common  is  a  right  of  common  extending  over  the  whole 
of  the  district,  I  do  not  see  how  the  Plaintiffs  could  allege  any 
other  right,  or  deal  with  it  except  upon  the  footing  that,  as  the 
right  extended  over  the  whole  district,  they  must  bring  here  all 
the  persons  in  the  district  who  were  interested  in  opposing  that 
right. 

Then  it  is  said  that  the  allegations  are  not  sufficient,  that  is 
to  say,  that  the  allegation  of  title  to  the  right  of  common  is 
on  behalf  of  owners  and  occupiers.  Qaleward's  Case  (1)  and 
other  cases  have  been  cited  for  the  purpose  of  shewing  that  no 
such  right  as  this  can  be  claimed  by  custom.  Of  course  it  is 
settled  and  clear  law  that  you  cannot  have  any  right  to  a  profit 
a  prendre  in  alieno  sdo  in  a  shifting  body  like  the  inhabitants  of  a 
town  or  residents  of  a  particular  district.  But,  construing  the 
allegations  here  according  to  their  plain  meaning,  it  appears  to  me 
that  if  they  were  judged  most  strictly,  the  allegation  here  is  of 
a  right  of  common  in  the  owners  -and  occupiers  of  lands  in  respect 
of  those  lands ;  for  it  is  in  express  terms  claimed  as  a  right  of 
common,  either  appendant  or  appurtenant,  for  their  cattle,  levant 
and  couchant,  upon  the  tenements.  That  is  an  allegation  of  a  right 
of  common  not  unknown  to  the  law — a  right  of  common  which  is 
alleged  as  being  appurtenant  to  land,  and  of  course  claimed  by 
persons  who  are  either  owners  or  occupiers  of  the  land  in  respect  of 
which  that  easement  is  claimed.  It  appears  to  me  that  the 
occupiers  have  a  right  to  join,  and  to  be  joined,  in  any  suit  in  this 
Court  for  that  purpose.    The  occupier  alone  is  entitled  during  the 

(1)  6  Rep.  59,  b. 
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L.  JJ.      oontinuance  of  his  occupancy ;  he  may  be  an  occupier  for  a  long 

1872        term  of  years,  and  he  may  be  the  only  person  substantially  interested 

Ck>wis-     in  the  assertion  of  the  right     Therefore  I  cannot  conceive  that 

Se^m  of    there  is  any  objection  to  joining  owners  and  occupiers  in  this  way 

^"^^^jj®*  in  their  character  of  quad  co-Plaintiffs,  and  as  persons  on  behalf 

«•         of  whom  the  right  is  alleged. 

*         Then  it  is  said  that  the  suit  is  multifarious.    The  answer  to  that 

appears  to  me  to  be  the  one  which  I  have  already  giyen  from  Lord 
BedesdaJe's  book^  that  is  to  say,  although  the  Defendants  may 
possibly  have  several  and  distinct  rights,  the  right  put  in  iskue  by 
the  bill  is  one  general  right  which  all  these  persons  are  interested 
in  disputing. 

Then"!  it  was  contended  that  this  Court  had  no  jurisdiction.  I 
must  confess  that  I  could  not  follow  that  argument.  It  is  alleged 
in  the  bill  that  the  forest  Courts  had  jurisdiction  to  do  certain 
things,  but  there  is  no  allegation  in  the  bill  in  which  it  is  said,  or 
from  which  it  should  be  inferred,  that  the  forest  Courts  had  any 
exclusive  jurisdiction,  or  that  there  was  any  law  of  the  forest  or 
otherwise  which  prevented  this  Court  from  having  jurisdiction  to 
entertain  a  bill  with  respect  to  a  right  of  this  kind. 

Then  it  was  said  that  there  were  not  sufficient  persons  here  to 
represent  all  the  interests.  There  is  no  person  that  I  am  aware  of 
whose  absence  in  any  way  prevents  any  Defendant  making  his 
full  defence,  or  any  person  whom  the  Defendants  have  a  right  to 
call  to  assist  them  in  their  defence.  The  lords  of  the  manors,  of 
course,  will  make  their  case ;  the  two  occupiers  and  owners  of 
inclosures  who  are  brought  before  the  Court  will  make  their  case. 

It  is  said  that  the  decision  of  this  Court  may  prejudice  people 
who  are  absent  That  is  a  question  for  these  people  and  not  for 
the  Defendants.  They  do  not  represent  them,  and  they  are  not 
the  protectors  of  those  persons  who  are  absent  It  will  only  pre- 
judice them  in  exactly  the  same  way  as  an  action  against  one  of 
the  tenants.  Supposing  an  action  had  been  brought  by  one  of 
the  commoners  against  one  of  the  encroachers,  and  a  verdict 
obtained — that,  of  course,  to  a  great  extent,  practically  would  pre- 
judice every  one  else,  and  to  that  extent  a  decree  here  might  pre« 
judice  persons  who  are  absent  But  of  course  no  proceedings  here 
will  ever  be  a  res  judicata  against  a  person  who  is  not  present  to 
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defend  bimself,  and  it  will  be  open  to  him  to  make  any  defence  L.  JJ. 

afterwards.    At  all  events,  that  is  an  objection  which  would  be  is72 

for  them  to  take,  and  which  does  not  appear  to  me  to  lie  in  commis- 

the  mouth  of  any  of  the  Defendants.    Therefore,  upon  the  whole,  mon«m  of 

I  am  of  opinion  that  the  Master  of  the  Bolls  was  quite  right  in  thb  Citt  of 

overruling  this  demurrer.    I  think  it  is  very  much  better  that  the  v. 

case  should  be  tried  on  the  merits  and  evidence  than  that  these  ^*^^"' 
technical  difficulties  should  be  constantly  raised.    I  am  of  opinion 
that  the  appeal  must  be  dismiss^  with  costs. 

Sib  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  The  question  in  substance  is, 
whether  the  right  alleged  in  the  bill  is  one  which  by  law  can 
possibly  exist.  If  the  right  alleged  in  the  bUl  could  not  have 
a  legal  existence,  it  would  be  right  to  stop  the  suit  at  the  earliest 
stage.  Now,  the  right  alleged  in  the  bill  is,  in  my  opinion,  a 
right  on  the  part  of  all  the  owners  of  lands  in  the  forest,  for 
themselves  and  their  tenants,  occupiers  of  lands  in  the  forest,  to 
common  over  the  wastes  of  the  forest  I  can  see  no  reason  why 
that  right  may  not  have  a  legal  existence.  I  think  it  is  possible 
that  the  King  at  the  time  when  the  forest  was  originally  formed 
might  have  created  that  right.  If,  at  the  time  when  the  forest 
was  originally  formed,  the  land  was  the  property  of  the  Crown,  I 
cannot  see  why  the  King,  when  he  formed  the  manors,  might  not 
have  granted  to  the  lord  of  each  manor,  for  himself  and  his  tenants, 
a  right  of  common  over  all  the  wastes  of  the  forest;  or  if  the 
lands  were  not  the  lands  of  the  Crown  at  the  time  when  the  forest 
was  formed,  then  the  forest  might  have  been  formed  with  the 
consent  of  the  owners  of  the  land  over  which  the  forest  was 
formed,  because,  in  point  of  law,  the  King  could  not  make  a 
man's  land  into  forest  without  some  agreement  or  consent  from 
him.  Then  it  may  have  been  part  of  the  arrangement  by  which 
the  forest  was  formed  that  all  the  owners  of  lands  within  the 
forest  were  to  have  rights  of  common  over  the  wastes  of  the 
forest.  I  am  of  opinion,  therefore,  that  the  right  is  one  which 
legally  may  exist. 

The  main  objection  which  was  taken  was,  that  the  right  was 
alleged  in  the  occupiers,  and  that  the  occupiers  could  not  have 
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L.  JJ.       such  a  right.    There  is  no  donbt  that  the  occupiers,  simply  as 
1S72        such,  could  not  have  the  right ;    but,  looking  at  the  allegations  in 

Camas'      ^^^  ^^h  it  appears  to  me  that  the  right  is  substantially  alleged  in 

Sewt^  of    *^®  owners  on  behalf  of  themselves  and  the  occupiers.    The  9th 

THE  City  op  paragraph  of  the  bill  begins  by  stating  what  the  right  is.     [His 

r.         Lordship  read  so  much  of  paragraphs  9  and  10  as   is  set  out 

GLAm.  above.]  That  seems  to  me  to  be  perfectly  accurate.  The  rights 
granted  to  the  owner  have  been  enjoyed  by  the  owner  and  occu- 
pier. Of  course  the  occupiers  are  the  persons  who  de  facto  enjoy 
the  right,  although  that  right  is  gained  to  them  through  its  be- 
longing to  the  owner  from  whom  they  get  their  estates.  [His 
Lordship  then  read  the  12th  paragraph.]  There,  it  appears  to  me, 
the  right  is  perfectly  accurately  laid  as  a  right.  When  the  bill 
mentions  ''  the  Flaiuti£&  and  their  predecessors  in  title  and  their 
respective  tenants,"  and  then  adds,  **  and  the  other  owners  and 
occupiers,"  I  think  that  clearly  means  the  other  owners  and  their 
tenants  under  them.  Therefore  it  appears  to  me  that  the  right 
in  that  respect  is  quite  rightly  laid. 

Then  it  was  said  that  the  right  is  here  claimed  by  virtue  of  the 
forest  laws,  and  that  we  ought  to  take  judicial  notice  that  there 
are  no  such  laws.  But  when  the  bill  speaks  of  forest  laws,  it 
only  means  regulations  or  grants  made  by  the  King  in  respect  of 
the  forest ;  and  I  am  not  aware  of  any  authority  that  we  are  bound 
to  take  judicial  notice,  or  can  take  judicial  notice,  of  what  those 
laws  were.  They  are  not  rules  of  the  common  law  nor  Acts  of 
Parliament,  but  they  are  regulations  made  by  the  Crown  for  the 
goyemment  of  the  forest. 

Then  it  was  said  that  those  forest  laws  ought  to  be  produced, 
and  that  they  are  not  set  out.  In  my  opinion  when  the  parties 
are  relying  upon  rights  which  came  into  existence  before  the  time 
of  legal  memory,  it  is  not  necessary  to  produce  the  original  law  or 
the  original  grant,  but  it  may  be  proved  to  have  existed  by  shew- 
ing that  enjoyment  has  been  had  of  such  rights  from  time  imme- 
morial ;  and  if  that  enjoyment  can  only  legally  be  accounted  for 
by  the  assumption  that  the  King  did  make  such  a  regulation,  and 
that  such  a  regulation  was  part  of  the  forest  law,  I  apprehend  the 
proof  of  the  enjoyment  would  be  proof  that  there  was  such  a  law. 
Therefore  it  appears  to  me  that  the  case  raised  by  the  bill  is  one 
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capable  of  being  proved  at  the  bearing,  and  tbat  tbat  is  sufficient       L.  JJ. 
for  our  judgment  upon  tbe  present  occasion*    I  do  not  think  it       1872 

necessary  to  add  anything  respecting  the  minor  matters  whicb  cohmts. 

were  mentioned.  bioners  of 

0BWEB8  OF 
THE  ClTT  OF 

Solicitors:  Messrs*  Borne  dk  Hunter;  Messrs.  CoUyer-Bristow,     London 
Withers,  db  BussdL  Glasbe. 


HATGH  V.  KAYE.  i,jj. 

[1869    H.    115.]  J872 

Voluntary  Cmveyanee^HesuUing  TrustStattUe  qf  Frauds—IlleyalUy  —       M^^  19. 

Pleading. 

A  Defendant  who  wishes  to  rely  on  the  illegality  of  a  transaction  as  a 
defence  must  plead  it  in  distinct  terms. 

The  Statute  of  Frauds  cannot  be  used  by  a  Defendant  to  cover  a  fraudu- 
lent act. 

The  Plaintiff  conveyed  an  estate  to  the  Defendant  by  a  deed,  in  which 
the  conveyance  was  expressed  to  be  absolute  in  consideration  of  a  sum  of 
money  paid  by  the  Defendant ;  but  no  purchase-money  actually  passed,  and 
the  Plaintiff  alleged  that  he  conveyed  the  estate  to  the  Defendant  as  a 
trustee  for  him.  The  Defendant,  in  his  answer,  admitted  that  he  gave  no 
consideration  for  the  estate,  but  stated  that  the  Plaintiff  made  the  conveyance 
fearing  that  an  adverse  decision  would  be  made  against  him  in  a  suit  then 
pending  in  Chancery ;  and  that  it  was  understood  that  the  Defendant  should 
account  to  the  Plaintiff  for  the  rents  until  he  could  make  arrangements  for 
paying  the  purchase-money,  and  if  no  such  arrangements  could  be  made, 
that  he  should  reoonvey  the  estate.  The  Defendant  claimed  to  hold  the  estate 
discharged  of  any  trust,  and  claimed  the  benefit  of  the  Statute  of  Frauds : — 

Held,  firsts  that  there  was  no  sufficient  averment  that  the  transaction  was 
an  illegal  one : 

Secondly,  that  the  Statute  of  Frauds  could  not  be  pleaded  in  answer  to 
the  Plaintiff's  claim ;  and  that  as  the  evidence  did  not  establish  the  existence 
of  any  such  agreement  as  was  alleged  by  the  Defendant,  the  Defendant  must 
reconvey  the  estate  to  the  Plaintiff. 

Decree  of  the  Master  of  the  Bolls  affirmed. 

JLhIS  was  an  appeal  from  a  decree  of  the  Master  of  the  Bolls. 

On  the  8th  of  December,  1860,  the  Plaintiff  O.  A.  Haigh,  con- 
yeyed  a  freehold  estate,  called  the  Thomdiffe  estate,  to  the  De- 
fendant, Bobert  Kaye,  in  consideration  of  the  sum  of  £850. 

Although  that  sum  was  expressed,  in  the  deed  to  be  paid  by  the 
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L.  JJ.      Defendant  to  the  Plaintiff^  the  money  was  in  fact  the  Plaintiff's 
1872       money,  and  he  handed  it  to  the  Defendant  in  order  that  it  might 
£[]^g      be  repaid  as  the  nominal  consideration  for  the  conveyance.   Under 
these  circumstances  the  Plaintiff  alleged  that  the  estate  was  con- 
veyed to  the  Defendant  as  a  trustee  for  him. 

On  the  23rd  of  November,  1867^  disputes  having  arisen  between 
the  Plaintiff  and  Defendant,  an  agreement  was  signed  by  them  to 
refer  all  matters  in  dispute  respecting  the  transfer  of  the  Thorn- 
dife  estate  and  other  money  transactions  to  arbitration ;  but  the 
Defendant  subsequently  withdrew  from  the  arbitration  and  no 
award  was  made. 

The  Plaintiff  having  applied  to  the  Defendant  to  reconvey  the 
estate,  and  the  Defendant  having  refused,  the  Plaintiff  filed  his  bill 
praying  that  the  Defendant  might  be  declared  to  be  a  trustee  for 
the  Plaintiff  of  the  Thomdiffe  estate,  and  might  be  directed  to 
convey  it  to  him. 

The  Defendant  in  his  answer  said  as  follows : — 

'^  Near  the  end  of  the  year  1860  the  Plaintiff,  who  is  my  brother- 
in-law,  being  a  party  to  the  suit  of  Haigh  v.  Eaigh^  then  pending 
in  this  Honourable  Court,  and  fearing  an  adverse  decision  in  such 
suit,  made  overtures  to  me  for  the  sale  of  the  said  estate ;  but  I 
was  unable  at  that  time  to  withdraw  from  my  business  the  money 
required  to  pay  for  the  purchase  thereof.  The  Plaintiff  had  pre- 
viously, as  I  believe,  attempted  to  sell  the  said  estate  to  another 
person,  who,  however,  declined  to  give  more  than  £600  for  it.  The 
Plaintiff  then,  being  desirous  to  sell  the  said  estate  for  the  reasons 
above  referred  to,  and  being  also  desirous  that  I  should  purchase 
such  estate,  and  that  the  same  should  be  vested  in  me  (but  not, 
save  as  appears  by  this  my  answer  to  the  statements  contained  in 
other  parts  of  it  to  which  I  refer,  as  trustee  for  the  Plaintiff),  induced 
me  to  take  a  conveyance  thereof,  it  being  understood  that  I  should 
account  to  the  Plaintiff  for  the  rents  and  profits  until  such  time  as 
I  could  make  arrangements  for  pni:chasiDg  or  paying  the  purchase- 
money  for  the  property ;  and,  in  fact,  by  a  deed  bearing  date  on 
or  about  the  8th  day  of  December,  and  in  consideration  of  the 
sum  of  £850  therein  expressed  to  have  been  paid  by  me  to  the 
Plaintiff,  the  Plaintiff  did  convey  the  said  estate  to  me,  my  heirs 
and  assigna I  admit  that  it  was  intended  that  I  should 


Digitized  by  VjOOQ IC 


VOL.  Vn.]  CHANCEBY  APPEALS.  471 

convey  the  estate  to  the  Plaintiff  when  he  should  desire  me  to  do  L.  JJ. 
so,  unless  arrangements  were  completed  for  the  purchase  or  pay-  1872 
ment  of  the  purchase-money  by  me,  and  that  in  the  meantime  I  haioh 
should,  until  such  arrangements  were  finally  made,  account  to  the  ^][^e. 
Plaintiff  for  the  rents  and  profits  of  the  property.'*  

The  Defendant  also  stated  as  follows : — 

*^  The  rents  and  profits  of  the  said  Thomdiffe  estate  have  been 
received  by  me  since  the  date  of  the  said  conveyance,  and  I  have 
accounted  to  the  Plaintiff  for  the  same,  or  at  all  events  for  the 
amount  thereof  up  to  the  3rd  of  February,  1863,  when  the  ar- 
rangements for  purchasing  the  property  and  paying  the  purchase- 
money  therefor  were  finally  settled." 

The  Defendant  also  alleged  that  he  had  expended  several 
hundred  pounds  of  his  own  money  on  repairs  and  improvements 
on  the  property.  He  now  claimed  to  hold  the  estate  as  his  own, 
discharged  from  any  trust  for  the  Plaintiff ;  and  he  claimed  the 
benefit  of  the  Statute  of  Frauds. 

In  his  affidavit  in  support  of  his  ease  the  Defendant  said :  *'  On 
the  3rd  of  February,  1863,  the  arrangement  for  my  purchasing 
the  Thomeliffe  estate  was  completed  by  my  agreeing  to  pay,  and 
by  the  Plaintiff  agreeing  to  accept,  the  sum  of  £800  for  such 
estate.  It  was  arranged  between  us  that  this  sum  should  be  paid 
by  instalments,  as  I  could  spare  the  money  from  my  business.  I 
paid  the  full  amount  of  such  purchase-money  by  instalments 
between  the  11th  of  Febniary,  1863,  and  the  29th  of  January, 
1867.  I  also  paid  divers  sums  of  money  to  various  persons  by  the 
order  and  direction  of  the  Plaintiff;  and  for  other  moneys  due  to 
me  on  the  settlement  of  account  with  the  Plaintiff  I  take  credit." 

The  Master  of  the  Bolls  declared  that  the  Defe^dant  was  a 
trustee  of  the  Thyrneliffe  estate  for  the  Plaintiff,  and  ordered  an 
inquiry  what  sums  had  been  received  by  the  Defendant  on  account 
of  the  rents  and  profits,  and  of  his  application  thereof,  and  also 
what  sums  had  been  properly  expended  by  him  in  permanent 
improvements  on  tbe  estate,  or  in  the  management  thereof,  and 
declared  that  the  Defendant  had  a  charge  on  the  estate  for  the 
amount  (if  any)  which  was  due  to  him;  and  he  ordered  that, 
without  prejudice  to  the  lien,  the  Defendant  should  convey  the 
estate  to  the  Plaintiff 
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L.  JJ.  The  Defendant  appealed  from  this  decree.   After  the  institution 

1872  of  the  suit  the  PIainti£f  G.  A.  Saigh  died,  and  the  suit  was  re- 

Hmgh  vived  by  his  son,  the  present  Plaintiflf- 


V. 

Kayb. 


Sir  R.  BaggaUay^  Q.C.,  and  Mr.  C.  SaU^  for  the  Appellant : — 

We  contend,  in  the  first  place,  that  if  the  conveyance  was  meant 
to  be  in  trust  for  the  Plaintiff  it  was  fraudulent  and  void  as  being 
for  the  purpose  of  evading  the  effect  of  the  expected  decision  in 
the  pending  suit.  Where  a  conveyance  has  been  made  for  an 
illegal  purpose  the  Court  will  give  no  relief  except  in  cases  where 
there  has  been  a  mistake  or  misapprehension:  Birch  v.  Blagrave  (1) ; 
Daviea  v.  OUy  (2);  CMders  v.  ChUiers  (3). 

In  the  second  place,  we  rely  upon  the  Statute  of  Frauds,  No 
trust  was  declared  in  writing  at  the  time,  and  we  claim  to  hold  the 
ThomcUffe  estate  discharged  from  any  trust.  It  is  true  that  the 
Defendant  admits  in  his  answer  that  he  was  to  hold  it  for  a  certain 
time  in  trust  for  the  Plaintiff;  but  a  Defendant  may  admit  a  parol 
tarust,  and  at  the  same  time  take  advantage  of  the  Statute  ofFravds : 
MUford  on  Pleading  (4). 

[Sib  W.  M.  James,  L.J. : — Lord  Bedesdale  is  there  speaking  of 
a  parol  contract.  Has  that  rule  ever  been  applied  to  a  parol 
trust?] 

There  is  no  distinction  in  the  statute  between  a  contract  and  a 
trust  If  a  Plaintiff  can  evade  the  statute  by  interrogating  the 
Defendant,  the  statute  would  have  very  little  operation.  The 
only  exception  in  the  Statute  of  Frauds  is  in  favour  of  resulting 
trusts.  A  resulting  trust  arises  in  two  cases :  first,  where  a  man 
purchases  in  the  name  of  another  there  is  a  resulting  trust  for  the 
purchaser ;  secondly,  where  a  trust  is  declared  of  part  of  an  estate 
there  is  a  resulting  trust  as  to  the  rest.  But  no  resulting  trust  is 
raised  merely  because  there  is  a  conveyance  without  any  cou' 
sideration :  Saunders  on  Uses  (5) ;  Lloyd  v.  Spillet  (6). 

Mr.  Fry,  Q.C.,  and  Mr.  T.  C.  Wright,  for  the  Plaintiff,  were  not 
called  on. 

(1)  Amb.  264.  (4)  5th  Ed.  p.  310 

(2)  35  l>av.  208.  (6)  5  Ed.  p.  366. 

(3)  1  De  G.  &  J.  482.  (6)  2  Atk.  140. 
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Sib  W.  M.  James,  L. J. : —  L.  j j. 

I  am  of  opinion  that  the  decree  of  the  Master  of  the  EoUs  must        J^ 
stand.  i^oH 

The  Defendant  admits  that  there  was  a  conveyance  given  to  him  Kate. 
purporting  to  be  executed  in  consideration  of  £850  paid  by  him 
to  the  original  Plaintiff,  G.  A.  Stiig\  by  which  he  became,  by 
purchase,  owner  of  the  estate.  He  admits  that  there  was  no  such 
transaction  in  fact  as  any  sale  to  him,  but  that  the  payment  of  the 
£850  was  a  mere  form,  and  that  the  Plaintiff  paid  the  expenses  of 
the  conveyance  to  him,  or  gave  him  the  money  to  pay  them. 
That  being  so,  he  goes  on  to  admit  that  he  was  to  hold  the  estate 
upon  trust  to  pay  the  rents  and  profits  to  the  Plaintiff,  and  when 
the  Plaintiff  called  upon  him  for  a  reconveyance  he  was  to  re- 
convey  it.  The  Plaintiff  has  called  upon  him  to  reconvey  the 
estate,  and  he  suggests  by  way  of  answer  to  that,  first  of  all  vaguely 
and  faintly,  that  this  transaction  was  not  altogether  a  straightfor- 
ward transaction ;  that  this  transaction  was  entered  into  with  a 
view  to  defraud  somebody  else.  The  Defendant  says  in  effect,  "  I 
am  to  remain  in  possession  of  the  estate,  because  we  were  both  of 
us  engaged  in  a  transaction  contrary  to  the  law,  and  you  will  not 
take  it  away  from  me  to  give  it  to  a  man  who  was  as  bad  as  I  was 
in  the  matter;  in  fact  it  was  an  illegal  and  fraudulent  transaction 
against  somebody  else,  and  where  there  is  an  equal  crime  the 
Court  ought  to  hold  that  in  pari  delicto  melior  est  conditio  possi- 
deniisJ*  However  the  Defendant  has  not  raised  that  defence  in 
the  way  in  which,  according  to  my  judgment,  such  a  defence  ought 
to  be  raised.  If  a  Defendant  means  to  say  that  he  claims  to  hold 
property  given  to  him  for  an  immoral  purpose,  in  violation  of  all 
honour  and  honesty,  he  must  say  so  in  plain  terms,  and  must 
clearly  put  forward  his  own  scoundrelism  if  he  means  to  reap  the 
benefit  of  it.  Here  he  has  simply  said  that  the  Plaintiff,  fearing 
an  adverse  decision  in  the  suit  of  Haigh  v.  Eaigh^  conveyed  the  , 

property  to  him.    I  think  that  is  not  sufficient. 

The  next  objection  taken  was  upon  the  Statute  qf  Frauds.    The 

Defendant  admits  that  he  took  the  estate  upon  the  most  positive 

agreement  to  return  it ;  but  in  another  part  of  his  answer  he  sets 

up  the  Statute  of  Frauds^  and  claims  the  estate  as  a  right.     Now 

Vol.  VIL  2  P  1 


Digitized  by  VjOOQIC 


474  GHAKCEBY  APPEALa  [L.B. 

L.  JJ.       the  Statute  of  Frauds  no  doubt  says,  that  a  person  claiming  under 

1872        any  declaration  of  trust  or  confidence  must  shew  that  in  writing ; 

Haigh      ^^^  the  statute  goes  on  to  say  that  no  resulting  trust,  and  no  trust 

^^^       arising  from  operation  of  law,  is  within  that  enactment   I  appre- 

hend  it  is  clear  that  the  Statute  of  Frauds  was  never  intended  to 

prevent  the  Court  of  Equity  from  giving  relief  in  a  case  of  a  plain, 
clear,  and  deliberate  fraud.  The  words  of  Lord  Justice  Turner ^  in 
the  case  of  Lincoln  v.  WrigM  (1),  where  he  said, ''  The  principle  of 
this  Court  is  that  the  Statute  of  Frauds  was  not  made  to  cover  fraud/' 
express  a  principle  upon  which  this  Court  has  acted  in  numerous 
instances,  where  the  Court  has  refused  to  allow  a  man  to  take 
advantage  of  the  Statute  of  Frauds  to  keep  another  man's  property 
which  he  has  obtained  through  fraud.  It  is  difficult  to  distinguish 
this  case  from  that  of  ChUders  v.  ChUders  (2).  It  is  consistent 
entirely  with  Davies  v.  Otty  (3),  which  does  not  seem  to  me  to 
carry  the  matter  at  all  further  than  the  decision  oi  Lord  Justice 
Turner  in  Lincoln  v.  Wright,  where  the  Statute  of  Frauds  was 
attempted  to  be  set  up  in  the  same  way  by  a  man  who  claimed  to 
take  under  an  absolute  conveyance  instead  of  a  mortgage. 

That  being  so,  the  Statute  of  Frauds  and  the  ground  of  supposed 
illegality  of  the  whole  transaction  being  set  aside,  the  Defendant 
comes  into  possession  of  this  property  as  a  trustee  for  the  Plaintiff. 
Then  he  says  that  although  he  was  made  a  trustee  there  was  a  talk 
about  his  becoming  the  purchaser.  He  does  not  pretend  to  say 
that  at  that  time  there  was  any  bargain,  but  he  says  that  it  was 
understood,  before  he  was  called  upon  to  reconvey  the  property, 
that  if  he  could  make  an  arrangement  to  purchase  it  he  was  to 
have  it 

[His  Lordship  then  referred  to  the  statements  in  the  Defendant's 
answer,  and  to  the  evidence  on  this  subject,  and  continued : — '] 

There  is  no  direct  evidence  in  writing  in  support  of  the  Defen- 
dant's contention,  and  it  appears  to  me  that  the  correspondence 
which  passed  between  the  Plaintiff  and  Defendant  with  reference 
to  the  arbitration  is  inconsistent  with  the  existence  of  any  such 
agreement.  I  am  of  opinion  that  the  Defendant  has  failed  to 
prove  his  case,  and  therefore  that  the  decree  is  quite  right  in 

(1)  4DeG.&  J.16.  (2)  lDeG.&J.482. 

(8)  85  Beav.  208. 
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•decla.riiig  that  he  is  to  be  treated  as  a  trustee  of  the  property,  and  L.  Jj. 

mizLSt  reconvey  it  to  the  representatives  of  the  original  PlaintiflF.  1872 

_.   _  Haigh 

Sixt  Gr.  Hellish,  LJ.  : —  v. 


I  am  of  the  same  opinion. 


Kays. 


Solicitors  for  the  Plaintiflf :  Messrs.  Edwards,  Laytan,  cfe  Jacques, 
for  Messrs,  Iveson  &  MeOer,  Hdmfirth. 

Solicitors  for  the  Defendant:  Messrs.  Qregory,  Bawdiffes,  & 
jRuwle,  for  Messrs.  Kidd,  Jessop,  dt  Armitage,  Holmfirth. 


^TTOBNEY-GENEBAL  v.  GREAT  EASTERN  EAILWAT       l.jj. 

COMPANY.  1872 

[1871     A.    123.]  Apra  22. 

Bailtvay  Campany^Parliamentary  Power— Deponted  Plans—Stopping  up 
Streets — Oeneral  Act — Special  Act. 

A  railway  company  deposited  with  the  clerk  of  the  peace  plans  and  sec- 
tions of  a  railway  and  station  which  they  intended  to  obtain  power  to  make, 
shewing  that  they  proposed  to  stop  up  certain  streets,  but  proposed  to  cross 
Sun  Street  on  an  arch.  The  Act  which  the  company  obtained  referred  to  the 
plans  and  sections,  but  gave  the  company  power  to  stop  up  all  the  streets 
within  a  certain  defined  area,  which  included  Sun  Street  ;— 

Eeld  (reversing  the  decision  of  Bacon,  V.C.),  that  the  company  had  power 
to  stop  up  Sun  Street : 

Held,  also,  that  the  13th  and  14th  sections  of  the  Railway  Clauaea  Con-^ 
ididation  Act,  8  Vict  c.  20,  were  controlled  by  the  section  in  the  special  Act 
which  gave  power  to  stop  up  the  streets  within  the  defined  area. 

T^Hig  ^as  an  information  against  the  Great  Eastern  Baihvay 
Company,  at  the  relation  of  the  Commissioners  of  Sewers  of  the 
City  of  London,  to  restrain  the  railway  company  from  stopping 
up  a  street  called  Sun  Street. 

In  1863  the  Oreat  Eastern  BaOway  Company  gave  to  the  com- 
missioners notice  of  their  intention  to  apply  to  Parliament  »for 
power  to  baild  a  station  on  a  certain  area  bounded  on  the  north 
by  Sun  Street,  and  for  power  to  stop  up  all  streets  within  that 
area.    The  company  did  apply  for  a  bill  accordingly*  and  de- 

2P2  1 
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L.  JJ.       posited  plans  shewing  that  "Ecilf  Moon  Street  and  other  streets 

1872       would  be  stopped  up,  but  shewing  that  two  streets  called  Liverpool 

Attobkky-    Street  and  Sun  Street  would  be  crossed  by  the  railway  on  arches, 

Gkn^l     |.Jj^  dimensions  of  which   were   given   on   the   plans.    But  by 

Gbeat      the  Act  which  the  company  obtained  in  1864  (27  &  28  Vict. 

lUuAVAY  Co.  c.  cccxiii.)  they  were  empowered  to  make  and  maintain  (amongst 

other  things)  a  railway  commencing  at  a  point  north  of  Sun  Street 

and  ending  at  a  point  south  of  Sun  Street ;  and  in  the  preamble 

to  the  Act  was  a  recital  that  it  was  expedient  that  the  company 

should  be  authorized  to  purchase  all  the  lands  and  buildings 

in  the  City  of  London  comprised  **  within  an  area  bounded  on  the 

northern  side  by  the  properties  numbered,  &c.,  in  the  parish  of 

St.  Botolph,  Bishopsffote,  on  the  deposited  plans  hereinafter  referred 

to  on  the  western  side,"  &c.  (which  area  extended  north  and  south 

of  Sun  Street,  and  of  course  included  Sun  Street,)  and  to  stop  all 

streets  and  highways  within  the  said  area,  and  to  appropriate  the 

site  of  such  area  for  the  purposes  of  a  railway  station. 

By  sect.  1,  the  Bailway  Clauses  Consolidation  Act,  1845,  was 
incorporated  with  this  Act. 

By  sect.  6,  after  reciting  that  plans  and  sections  of  the  proposed 
railways,  shewing  the  lines  and  levels  thereof  respectively  and  of 
the  intended  station,  had  been  deposited  with  the  clerk  of  the 
peace,  it  was  enacted  that,  subject  to  the  provisions  and  powers  of 
deviation  in  that  Act  and  the  Acts  incorporated  therewith  con- 
tained, the  said  railways  should  be  made  in  the  line  or  within  the 
limits  of  deviation  and  upon  the  lands  delineated  on  the  said 
plans  and  according  to  the  levels  defined  on  the  said  sections. 

By  sect.  7  the  company  were  to  commence  with  that  part  of 
the  works  which  was  between  Liverpool  Street  and  Sun  Street 
(being  to  the  south  of  Sun  Street). 

By  sect.  8  it  was  enacted,  that  the  company  might  ^'stop  up 
and  cause  to  be  discontinued  as  public  highways  all  streets  and 
highways  within  the  area  hereinbefore  described  as  the  site  of  the 
intended  station,  and  may  appropriate  the  site  of  such  streets  or 
highways  to  the  purposes  of  such  station." 

The  company  took  no  steps  towards  constructing  this  railway  or 
the  station;  and  by  an  Act  obtained  in  1870,  33  &  34  Vict. 
c.  Li.  (which  recited  that  plans  and  sections  had  been  deposited)^ 
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the  company  were  authorized  to  purchase  lands  for  the  construction       L.  JJ. 
of  a  terminal  station  at  Liverpool  Street^  which  is  south  of  Sun        1872 
Street,  and  to  stop  up  and  acquire  the  sites  of  certain  courts  and    ArrorafET- 
alleys  north  of  Sun  Street ;  the  company  were  also  empowered  to     cjeneral 
make  their  railway  on  an  altered  level,  according  to  the  deposited       Geeat 
plans  and  sections,  which  shewed  that  the  railway  would  pttss  Railway  Co. 
eighteen  feet  below  the  level  of  Swn  Street  instead  of  above  it. 
By  the  8th  section,  after  reciting  that  the  railway  was  empowered 
to  stop  up  certain  courts  and  streets,  and  that  it  was  desirable  to 
preserve  for  the  use  of  the  public  a  through  communication 
between  Sun  Street  and  Liverpool  Street,  it  was  enacted  that  the 
company  should  cover  over  a  portion  of  the  station  suflScient  to 
admit  of  a  passage  eight  feet  wide  from  Sun  Street  to  a  point  in 
Liverpool  Street.    And  by  sect.  38  it  was  enacted  that,  except 
where  it  was  thereby  otherwise  expressly  provided,  nothing  therein 
contained  should  repeal  or  alter  the  provisions  of  the  Act  of  1864, 
contained  in  the  8th  and  the  following  sections,  so  far  as  such  pro- 
visions could  be  carried  into  eflTect  consistently  with  the  provisions 
ofthe  Actof  1870. 

The  railway  company  insisted  that  under  these  Acts  they  had 
power  to  stop  up  Sun  Street,  and  the  Commissioners  of  Sewers  of 
the  City  of  London  filed  the  information  and  bill  in  this  suit  to 
restrain  the  company  from  so  doing,  and  moved  accordingly. 

On  behalf  of  the  relators,  evidence  was  produced  that  Sun  Street 
was  an  important  thoroughfare  which  could  not  be  stopped  up 
without  producing  great  inconvenience ;  that  no  evidence  was  given 
before  Parliament  as  to  the  stopping  up  of  Sun  Street,  though  it 
was  not  usual  for  Parliament  to  allow  important  thoroughfares  to 
be  stopped  up  without  good  reasons;  that  the  agents  of  the 
commissioners  were,  until  1871,  quite  ignorant  of  any  intention  to 
stop  up  Sun  Street,  as  the  deposited  plans  shewed  no  such  intention, 
otherwise  the  commissioners  would  have  opposed  in  Parliament 
the  granting  of  power  to  stop  up  Sun  Street.  The  relators  also 
produced  a  plan  by  which  Sum  Street  could  be  carried  through 
the  station  at  a  sufiScient  height  above  the  rails. 

It  appeared  that  the  commissioners  and  others  had,  in  1864, 
petitioned  against  the  bill,  and  the  Defendants  stated  that  the 
alteration  in  the  station  area  was  made  on  account  of  the  opposi- 
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tion  of  the  Board  of  Works^  and  that  certain  other  streets  were  to 
be  widened  by  the  company,  which  their  solicitor  considered  to 
have  been  intended  as  a  compensation  for  closing  Sun  Street. 

The  Vice-Chancellor  Bacon  granted  an  injunction  (1),  and  the 
Defendants  moved  by  way  of  appeal  to  discharge  the  injunction. 

(1)  1872.  Jan.  12.  Sib  Jaubs  touched,  the  obligation  upon  the  com- 
pany being  exactly  the  same,  neither 
more  nor  less  than  it  would  be  if  the 
8th  section  had  not  been  included. 

But  the  preamble  had  been  referred 
to,  and  quite  rightly,  because  it  was  of 
very  considerable  importance.  His 
Honour  then  read  the  preamble,  and 
said  that  it  did  not  appear  from  the 
Act  of  Parliament  that  there  was  any 
intention  to  stop  up  any  streets  or 
anything  else  for  the  puipose  merely 
of  the  railway,  but  the  station  was 
distinctly  described,  and  was,  according 
to  the  original  design,  to  have  been 
made  between  Sun  Street  and  Livers 
pool  Street,  and  there  was  no  notion 
then  of  making  the  station  anywhere 
else.  The  intention  of  Parliament  as 
to  the  streets  and  highways  which 
were  to  be  stopped  up  was  perfectly 
clear,  and  only  applied  to  the  station. 

The  7th  section  was  also  of  impor- 
tance as  it  directed  the  company  in  t^e 
first  instance  to  conmience  with  that 
part  of  the  works  which  was  between 
Liverpool  Street  and  Sun  Street,  and 
there  was  no  suggestion  of  any  autho- 
rity to  touch  Sun  Street, 

Now,  was  it  possible  to  doubt — Shav- 
ing the  plans  and  the  levels  and  sections 
there  described,  and  reading  the  words 
of  this  Act  of  Parliament— 'that  the 
plain  intention  of  the  Legislature  was 
that  the  company  should  make  the 
railway  as  they  then  desired  to  make 
it,  that  in  passing  Snn  Street  the  level 
should  not  be  altered,  but  the  crossing 
should  be  made  by  means  of  the  arch 
there  described  ?  If  that  were  to  be 
done,  for  what  purpose  could  the  com- 
pany desire  to  stop  up   Sun  Street, 


Bacon,  Y.C,  said  that  he  thought  the 
Act  of  1864  reasonably  clear,  and  that 
he  was  bound  under  the  6th  section  to 
look  at  the  whole  of  the  deposited  plans, 
on  which  there  could  be  no  doubt  as  to 
what  the  railway  company  then  pro- 
posed. They  proposed  to  make  a  rail- 
way and  station,  and  they  deposited  a 
plan  shewing  amongst  other  things  very 
plainly  the  actual  surface  level  of  the 
land  with  which  they  were  dealing,  and 
the  level  of  the  railway  which  they  pro- 
posed to  make,  and  that  they  proposed 
to  shut  up  ffcUf  Moon  Street  but  not 
Sun  Street. 

Then  what  part  of  that  description 
was  to  be  rejected  ?  This  was  not  like 
the  case  of  North  British  Bailway  Com-' 
pany  v.  Tod  (12  CL  &  F.  722),  or  a  case 
where  the  Court  would  have  to  intro- 
duce any  [new  thing,  or  to  read  some- 
thing which  had  not  been  a  part  of  the 
representation  upon  which  the  applica- 
tion was  made  to  Parliament^  or  which 
Parliament  did  not  sanction.  The  6th 
section  was  in  the  plainest  possible 
terms,  and  referred  to  the  plans  and 
sections  as  shewing  the  lines  and  levels 
of  the  railways  and  of  the  station. 

It  had  been  said  that  if  the  8th 
section  was  to  be  referred  to,  and  that 
argument  should  prevail,  then  there 
would  be  a  direct  inconsistency.  So 
there  would;  but  it  would  be  an  in- 
consistency BO  gross  and  violent  that 
nobody  having  to  construe  the  Act  of 
Parliament  would  hesitate  in  saying 
that  the  words  contained  in  the  8th 
section  might  have  the  full  sense  given 
to  them  which  the  Legislature  intended, 
and  yet  the  6th  section  remain  un- 
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The  appeal  motion  came  on  for  hearing  on  the  16th  of  Febrnary, 
"when  their  Lordships  suggested  that  the  motion  for  an  injunction 
should  be  turned  into  a  motion  for  a  decree,  which  was  accordingly 
done,  and  in  that  form  came  on  for  hearing  on  the  22nd  of  April. 

The  SoUeitar-Oeneral  (Sir  G.  Jessd)  and  Mr.ilmpAfetf,  Q.C.  (Mr. 
Poniifex  with  them),  for  the  relators : — 

If  the  company  say  they  have  a  right  to  stop  up  the  street,  they 
must  make  it  dear  on  the  Act,  which  is  their  own  Act.  They 
have  no  right  to  frame  an  Act  so  as  to  deceive  the  public  and  the 
Parliamentary  Committee.  Mere  general  words  are  not  su£Bcient  for 
a  thing  like  this,  and  the  company  must  prove  that  the  legislature 
intended  them  to  do  that  which  did  not  appear  on  the  plans.   We 


L.JJ. 

1872 


Attobnet- 
Gbnxbal 

V. 

Gbxat 

Eastbrn 

Railwat  Ca 


whioh  was  admitted  to  be  a  great 
thoroughfare  ?  There  was  no  provision 
for  it  in  the  Act  of  Parliament,  nor 
could  it  be  supposed  that  the  Legis- 
lature intended  that  a  street  of  such  im- 
portance should  be  positively  abolished 
for  no  purpose  consistent  with  the 
design  mentioned  in  the  Act 

The  railway  company  afterwards 
changed  their  designs.  Instead  of 
making  the  railway  as  they  had  in- 
tended to  do  by  carrying  it  over  Sun 
Street  they  wished  to  make  it  by  carry- 
ing it  below  iSPtin  Street.  For  that  pur- 
pose there  was  no  reason  why  Sun 
Street  should  be  stopped,  and  there  was 
nothing  to  prevent  them  building  their 
station  below  Sun  Street  without  dis- 
turbing the  level  of  Sun  Street;  and 
no  object  which  the  undertakers  pro- 
posed to  themselves,  and  no  authority 
which  the  Act  of  Parliament  intended 
to  confer,  could  interfere  in  the  slightest 
degree  with  that  which  was  the  plain 
meaning  of  the  statute. 

The  authorities  shewed  that  the  Court 
construes  these  Acts  [  of  Parliament 
strictly  against  railway  companies— not 
severely  or  by  straining  the  Acts — ^but 
when  powers  have  been  granted  very 
much  in  the  nature  of  a  monopoly  the 


limits  of  these  powers  must  not  be  in 
any  degree  extended  or  transgressed. 
The  case  of  Attomey^OenercU  v.  Leeds 
Corporation  (Law  Rep.  5  Ch.  688)  was 
important  as  shewing  the  manner  in 
which  the  Court  would  deal  with  the 
words  in  an  Act  of  Parliament,  which, 
taken  in  a  certain  bald  and  literal  sense, 
might  have  authorized  the,  commit- 
ting of  a  nuisance ;  and  the  Court  in 
that  case  without  much  difficulty  got 
through  the  cobweb  objections  that 
were  there  raised. 

His  Honour  thought  that  if  there 
had  been  shewn  any  intention  to  stop 
up  a  street  of  great  traffic  like  Sun 
Street^  opposition  would  have  been 
raised,  and  much  greater  attention 
would  have  been  paid  to  the  matter 
than  seemed  to  have  been  bestowed 
upon  it. 

Without  the  slightest  doubt  in  the 
mind  of  His  Honour  as  to  the  true  con- 
struction of  the  Act  of  Parliament,  he 
held  that  the  relatora  were  entitled  to 
the  injunction  which  they  asked ;  and 
if  he  had  entertained  any  doubt  he 
should  not  allow  the  railway  to  com- 
mence their  destructive  operations  until 
the  hearing. 
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.  L.  J  J.      say  that  the  Act  of  1864  ^ave  no  sach  powers,  and  that  none  were 

1872       granted  by  the  Act  of  1870.    The  plans  are  distinctly  referred  to 

Attobott-    ^y  ^^^  ^^*>  ^^^  ™*y  ^  looked  at :  North  British  Bailtcay  Company 

GxvEBAL     y^  2W  (1).    Moreover,  the  special  Act  incorporates  the  general 

Gbbat      Act,  which  provides  for  depositing  the  plans,  and  they  became, 

BAiLWitT  Co.  therefore,  part  of  the  Act. 

"""  The  difficulties  which  have  been  raised  in  several  cases  where 

a  company,  when  formed,  has  been  held  not  to  be  bound  by  what 
the  promoters  had  done,  do  not  arise  here,  for  the  company  here 
was  an  existing  corporation  when  they  applied  for  the  Act.  If  the 
sections  in  the  Act  are  inconsistent,  the  company  ought  not  to  have 
the  benefit.  Sun  Street  was  always  treated  as  if  it  was  to  remain, 
and  a  passage  was  ordered  to  be  made  which  would  be  useless  if 
Sun  Street  was  to  stopped  up.  The  deposited  plans  must  be 
accurate :  Ware  v.  Begenfs  Canal  Company  (2)  ;  and  the  company 
are  bound  to  get  clear  powers :  Lainb  v.  North  London  Railway  Com- 
pany (3);  Attorney-Oeneral  v.  Tewkesbury  and  Malvern  Railway 
Company  (4). 

Mr.  Kay,  Q.C.,  and  Mr.  Smart,  for  the  company: — 

The  plans  and  sections  are  not  part  of  the  Act :  North  British 
Railway  Company  v.  Tod;  Beardmer  v.  London  and  North-Western 
Railway  Compfbny  (5);  Reg.  v.  Wycombe  Railway  Company  (6). 
The  land  which  we  can  take  must  be  ascertained  from  the  Act, 
and  not  from  the  deposited  plans ;  and  the  Act  is  dear  in  giving 
us  power  to  stop  up  all  the  streets  in  a  defined  area,  which  includes 
Sun  Street.  There  is  nothing  to  qualify  the  general  words  in  the 
Act  We  could,  under  the  Act  of  1864,  have  stopped  up  Sun 
Street,  and  now  we  have  besides  the  Act  of  1870.  We  say  that 
unless  Sun  Street  is  stopped  up  we  cannot  make  our  station, 
which  we  are  empowered  to  make.  As  to  the  plans  and  sections, 
they  do  not  shew  what  streets  are  to  be  stopped  up,  but  only  shew 
the  line  of  railway  and  the  levels. 

Mr.  Amphlett,  Q.C.,  in  reply : — 

It  is  absurd  to  say  that  a  street  is  to  be  stopped  when  the  plan 

(1)  12  CI.  &  F.  722,  (4)  1  D.  J.  &  S.  423. 

(•-0  .'^  1).  &  J.  212,  223.  »  (5)  1  Mac  &  G.  112. 

(3;  Law  Rtp.  4  Ch.  622.  (6)  Law  Rep.  2  Q.  B.  310. 
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shews  the  arch  by  which  it  is  to  be  crossed ;  and,  besides,  the  plans  L.  J  J. 

do  shew  that  other  streets  are  to  be  stopped.     If  there  is  any  doubt  i872 

about  it,  the  great  inconvenience  of  stopping  up  the  street  ought  to  attornet- 

prevail.  ^^^J^"*^^ 

Great 

Sir  G.  Hellish,  L.J. :—  '        Ea^lwIy^Co. 

This  is  an  information,  in  the  name  of  the  Attorney-General,  " 
brought  by  the  Commissioners  of  Sewers  of  the  City  of  London, 
on  which  the  sole  question  to  be  determined  is,  whether,  according 
to  the  true  construction  of  the  Acts  of  Parliament  which  the  Great 
Eastern  Railway  Company  have  obtained  for  the  purpose  of  making 
their  station,  they  have  acquired  power  to  stop  up  Sun  Street.  The 
Railways  Clauses  Consolidation  Act  gives  no  power  to  stop  up  streets, 
and,  therefore,  they  clearly  cannot  have  power  to  stop  up  Sun  Street, 
unless  we  find  that  an  express  power  is  given  by  their  special  Act. 
But  certainly  the  Act  of  1864,  if  we  look  at  that  alone,  without  con- 
sidering the  deposited  plans  and  the  Railways  Clauses  Consolida- 
tion Acty  appears  to  me  to  confer  this  power  upon  the  company  in 
the  plainest  possible  terms.  [His  Lordship  then  stated  the  principal 
sections  in  the  Act]  Looking  to  the  recitals  and  the  8th  section, 
it  is  diflScult  to  say  how  plainer  words  could  have  been  used  for  the 
purpose  of  shewing  that  the  company  were  to  be  entitled  to  stop  up 
this  street,  and  to  appropriate  the  site  of  the  street  for  the  purposes 
of  the  station.  It  is  true  that  the  streets  in  that  area  are  not 
enumerated ;  but  if  it  were  intended  that  the  company  should  be 
allowed  to  stop  up  all  the  streets  witliin  the  area,  it  would  be 
wholly  useless  and  unnecessary,  and  might  possibly  have  led  to 
diflBculty,  if  they  had  professed  to  set  them  all  out  by  name, 
because  if  they  happened  to  leave  one  out  the  consequence 
would  be  that  they  could  not  stop  up  that  street  That  is  simply 
how  the  case  stands  under  that  Act. 

Now  let  us  see  what  there  is  on  the  other  side.  It  appears  that 
in  the  deposited  plans  the  company  did  specify  what  streets  were 
intended  to  be  stopped  up,  and  what  streets  were  not  intended 
to  be  stopped  up,  and  that  the  level  of  Sun  Street  would  be  imal- 
tered.  Therefore  no  doubt  there  was  a  representation  made  that 
some  streets  were  to  be  stopped,  and  that  Sun  Street  was  not  to  be 
stopped.    Then,  besides  that,  it  was  shewn  on  the  plans  that  there 
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L,  jj.      ^as  to  be  an  arch  across  the  street,  and  the  dimensions  of  the  arch 
1872        yrere  given. 


Attornbt-       a  railway  company  is  obliged  by  the  Standing  Orders  to  deposit 
V.         certain  plans  shewing  what  they  propose  to  do ;  but  it  has  been  settled 
^[^^j,     law  since  the  case  of  Norih  British  Bailway  Company  v.  Toi  (1) 
Bailwat  Co  that  a  company  is  not  bound  by  the  mere  feet  of  a  representation 
haying  been  made  on  a  plan  deposited  by  them^  unless  the  repre- 
sentation is  incorporated  in  the  Act.    And  this  is  the  law^  although 
the  feet  of  such  representation  haying  been  made  may  have  had 
the  effect  of  preventing  the  persons  interested  in  the  matter  from 
opposing  the  railway  company  in  Parliament. 

The  question^  then,  is  how  far  the  representation  that  Sun 
Street  would  not  be  stopped,  and  that  it  would  be  crossed  by  an 
arch  of  a  certain  height,  is  incorporated  in  the  Act  of  Parliament  ? 

Now,  in  the  special  Act  the  only  section  which  was  referred  to 
as  having  reference  to  the  plans  and  sections  was  the  6th.  [His 
Lordship  read  the  section.]  That  does  not  appear  to  me  suflScient 
to  incorporate  the  statement  that  Sun  Street  was  not  to  be  stopped 
or  was  to  pass  on  an  arch,  as  it  merely  points  out  the  line  in  which 
the  railway  is  to  be  made,  the  limits  of  deviation,  and  the  levels 
of  the  railway. 

But  reliance  was  placed  upon  the  13th  and  14th  sections  of  the 
BaHways  Clauses  Consolidation  Act  (8  Vict.  c.  20),  which  is  incor- 
porated with  the  special  Act ;  and  it  was  argued  by  Mr.  Amphlett 
that  the  limitation  in  the  first  section  of  the  Consolidation  Aet, 
namely,  that  the  clauses  and  provisions  of  that  Act  shall  apply  save 
so  far  as  they  shall  be  expressly  varied  or  excepted  by  the  special 
Act,  ought  not  to  be  construed  as  applying  to  the  present  case. 

But  I  am  not  of  that  opinion.  It  appears  to  me  very  impro- 
bable that  Parliament  should  have  intended  to  incorporate  the 
general  provisions  of  the  Bailway  Clauses  Consolidation  Act  with- 
out making  them  subject  to  that  limitation.  For  if  we  find  some- 
thing expressly  different  in  the  Acts,  that  which  is  in  the  special 
Act  must  overrule  that  which  is  in  the  general  Act.  And  this, 
as  far  as  I  know,  is  the  universal  rule. 

Now,  the  13th  section  is  not  amongst  the  sections  which  relate 
to  crossing  of  roads  by  railways,  but  is  amongst  those  which  simply 

(1)  12  a  &  F.  722. 
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relate  to  the  construction  of  the  railway  and  of  the  works  con-      L.  JJ. 
nected  therewith.    It  enacts  that^   **  Where  in  any  place  it  is        1872 
intended  to  carry  the  railway  on  an  arch  or  arches  or  other  viaduct   attobnet- 
as  marked  on  the  said  plan  or  section,  the  same  shall  be  made     General 
accordingly.'*    I  agree  that  that  does  so  far  incorporate  the  plans      Gbeat 
and  sections,  unless  there  is  something  to  the  contrary  in  the  BailwayCo. 
special  Act,  unless,  for  instance,  the  special  Act  prescribes  that 
the  railway  (which  I  think  means  in  this  case  the  line  of  railway, 
and  does  not  refer  to  the  station,)  shall  cross  Sun  Street  by  an 
arch,  and  in  no  other  way. 

Then  the  14th  section  says,  that  it  shall  not  be  lawful  for  the 
company  to  deviate  from  or  alter  the  gradients,  curves,  tunnels,  or 
other  engineering  works  described  in  the  said  plan  or  section, 
with  certain  exceptions,  which  I  think  are  not  applicable  to  this 
case.  It  may  be  assumed  that  this  arch  would  be  an  engineering 
work  within  the  meaning  of  that  section ;  and  this,  then,  amounts 
to  a  repetition  merely  of  what  was  contained  in  the  13th  section. 

Now,  what  appears  to  me  to  be  the  real  question  to  be  decided 
in  this  case  is  this,  Does  the  recital  in  the  special  Act,  together 
with  the  8th  section,  amount  to  an  express  varying  of  the  enact- 
ment in  the  general  Act,  which  says  that  the  arch  is  to  be  con- 
structed as  delineated  on  the  plan  and  section  ?  I  am  very  clearly 
of  opinion  that  it  does.  If  Sun  Street  had  been  mentioned  by 
name,  and  if  in  the  8th  section  of  the  special  Act  they  had  taken 
the  trouble  to  enumerate  all  the  streets  which  were  within  the 
area,  and  Sim  Street  had  been  one  of  those  enumerated,  it  could 
hardly  have  been  contended,  and,  as  I  understand  the  argument, 
it  is  not  contended,  that  that  would  not  have  overruled  the  pro- 
visions in  the  BaUways  Clauses  Consolidation  Act.  And  I  cannot  see 
that  it  makes  any  difference  that  the  special  Act  does  not  enume- 
rate the  streets,  but  merely  says  that  the  company  may  stop  up  all 
the  streets  within  the  area,  and  may  appropriate  the  site  of  the 
streets  (which  makes  the  matter  still  stronger)  for  the  purposes  of 
the  station.  It  appears  to  me  that  that  does  expressly  vary  the 
provisions  of  the  13th  and  14th  sections  of  the  BaUway  Clauses 
Consolidation  Act,  and  does  enable  the  company  to  stop  up  Sun 
Street  and  appropriate  the  site  of  the  street  for  a  station. 

The  7th  section  was  also  referred  to ;  but  it  really  appears  to 
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L.  JJ.      me  to  have  little  or  no  bearing  on  the  question.    It  simply  pro- 

1872       Tides  for  the  benefit  of  the  landowners  that  the  company  are  to 

Attobnkt-   construct  one  portion  of  the  line  before  the  other. 

General         Therefore,  I  am  of  opinion,  that  upon  the  proper  construction  of 

Great      the  first  Act,  the  company  have  power  to  stop  up  Sun  Street,  and 

Bailway  Go.  to  appropriate  the  site  for  their  station. 

Then  it  can  hardly  be  contended,  and  indeed  I  do  not  think  it 
was  seriously  contended,  that  if  that  is  the  true  construction  of  the 
first  Act,  the  right  to  stop  up  Sun  Street  is  not  continued  by 
the  second  Act.  In  fact,  the  38th  section  does  expressly  and  in 
terms  preserve  the  8th  section  of  the  first  Act.  But  the  Act  of 
1870  entirely  did  away  with  the  arch,  and  altered  the  level  by 
which  the  railway  was  to  cross  Sun  Street,  so  that  if  Sun  Street 
was  not  to  be  blocked  up  it  was  to  be  crossed  above  instead  of 
below.  Then  that  alteration  having  been  made,  we  are  to  read 
the  8th  section  of  the  old  Act  as  incorporated  in  the  Act  of  1870. 
And  it  appears  to  me  that  the  true  construction  of  the  first  Act 
being  that  they  may  stop  up  the  street,  that  view  is  really  con- 
firmed by  the  second  Act, 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  company 
have  power  to  stop  up  Sun  Street,  and  have  power  to  appropriate 
the  site ;  provided,  of  course,  that  they  make  their  station  there, 
because  they  would  not  have  the  power  if  they  did  not  make  their 
station  there,  but  only  took  their  line  of  railway  under  it. 

The  consequence  is  that  the  information  must  be  dismissed  with 
costs,  except  of  course  the  costs  of  the  appeal. 

\         Sib  W.  M.  Jahes,  L.J. : — 

I  am  of  the  same  opinion.  I  wish  that  we  had  power  to  compel 
the  company  to  abide  by  what  they  represented  on  their  plans ;  but 
it  appears  to  me,  for  the  reasons  which  have  been  stated  by  the 
Lord  Justice,  that  it  is  impossible  to  limit  these  plain  words  of  the 
Act  of  Parliament  by  that  which  appears  to  have  been  upon  the  plans, 
as  the  plans  were  solely  for  the  purpose  of  indicating  how  at  that 
particular  date  they  intended  that  the  line  should  be  constructed. 

Solicitor  for  the  Belators :  Mr.  A.  J.  Baylis. 
Solicitor  for  the  Company :  Mr.  W.  H.  Shaw. 
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In  re  INTERNATIONAL  CONTRACT  COMPANY.  L.JJ. 

IND'S  CASE.  ^ 

Mardil. 

Company — Winding-up — BedificxUion  of  Register — Transfer  of  Shares — Error  in        , 

distinguishing  Numbers  of  Shares. 

In  a  transfer  of  shares  in  a  joint  stock  company  an  error  in  the  distin- 
guishing numbers  of  the  shares  is  immaterial,  provided  the  transferor  has  a^ 
the  time  a  sufficient  number  of  shares  in  the  company. 

Fifty  shares  v/ere  transferred  by  the  chairman  of  a  company  to  ul.,  as  a 
trustee  for  the  company  numbered  as  therein  stated,  and  A,*s  name  was  placed 
on  the  register  in  respect  of  those  shares.  Q'he  transferor  had  at  the  time  no 
shares  bearing  those  numbers,  but  be  had  fifty  shares  bearing  other  numbers : — 

Eeld  (affirming  the  decision  of  WicJcens,  V.C),  that  A.  must  be  on  the 
list  of  contributories  for  fifty  shares. 

XfllS  was  an  appeal  from  a  decision  of  Vice-Cliancellor  Wickens, 
made  in  the  winding-up  of  the  Iniertuxtioncd  Contract  Company ^ 
Limited. 

Robert  Laundy  Ind  was  a  clerk  in  the  office  of  the  company,  and 
in  April,  1866,  several  shares  were  transferred  into  the  names  of 
the  clerks  and  servants  of  the  company,  as  nominees  or  trustees 
for  the  company. 

On  the  10th  of  April,  1866,  a  transfer  was  executed  by  G.  P.  Kitson, 
the  chairman  of  the  company,  of  fifty  shares,  numbered  from  11,105 
to  11,154,  to  B.  L.  Ind,  and  his  name  was  entered  on  the  register 
as  the  holder  of  those  shares.  At  the  time  when  Ind  executed  this 
transfer  the  words  "  fifty  shares  "  and  the  distinguishing  numbers 
had  not  been  inserted.  Ind  at  the  same  time  executed  a  blank  trans- 
fer of  fifty  shares,  which  was  placed  in  the  hands  of  the  company 
that  they  might  transfer  the  shares  to  whomsoever  they  pleased. 

It  was  afterwards  discovered  that  the  shares  numbered  from 
11,105  to  11,154  did  not  belong  to  Mr.  Kitson,  but  had  been 
allotted  to  some  other  person.  Mr.  Kitson  had,  however,  other 
shares,  and  amongst  them  were  some  numbered  from  11,005  to 
11,054,  and  in  the  blank  transfer  which  Ind  placed  in  the  hands 
of  the  company  these  numbers  were  afterwards  inserted. 

The  company  was  subsequently  wound  up  under  an  order  of  the 
Courti  and  on  the  26th  of  June,  1869,  Ind!s  name  was  settled  by 
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L.  JJ.       the  Chief  Clerk  on  the  list  of  contributories.    The  certificate  was 

1872        filed  on  the  19th  of  March,  1870.    Ind,  who  had  previously  taken 

IndTcase.    ^^  steps  to  get  his  name  removed  from  the  list  of  contributorieSy 

on  the  25th  of  June,  1871,  applied  to  Vice-Chancellor  Wickens  in 

Chambers  to  rectify  the  register  of  shareholders  by  removing  his 
name.  The  Vice-Chancellor  refused  the  application,  and  adhered 
to  that  opinion  when  the  application  was  renewed  in  Court  on  the 
5th  of  December^  1871.    Ind  now  appealed  from  this  decision. 

Mr.  Be  Oex,  Q.C.,  and  Mr.  Eorton  Smithy  for  the  Appellant, 
contended  that  the  transfer  to  Ind  was  void,  for  the  transferor 
had  no  such  shares  at  the  time  of  the  execution  of  the  transfer : 
Saunders's  Case  (1). 

Mr.  Hardy,  Q.C.,  and  Mr.  Eiffffins,  Q.C.,  for  the  oflScial  liqui- 
dator, contended  that  the  distinguishing  numbers  of  the  shares 
were  not  material ;  the  substance  of  the  transaction  being  the 
transfer  of  fifty  shares.  To  this  Ind  had  consented/ and  he  had 
allowed  his  name  to  remain  on  the  books  ever  since  as  the  pro- 
prietor of  fifty  shares. 

Sib  W.  M.  James,  L.J.  :— 

A  creditor  is  not  supposed  to  look  minutely  at  the  list  of  share- 
holders to  see  whether  each  shareholder  is  rightly  entered  on  the 
register  or  not.  He  has  nothing  to  do  with  tracing  the  title  to 
the  shares.  If  the  creditors  find  a  man  on  the  list  for  fifty  shares 
they  do  not  look  at  the  particular  numbers ;  all  that  concerns  them 
is  that  he  is  on  the  list  of  shareholders  for  fifty  shares.  In  this 
case  Mr.  Ind  executed  a  deed  by  which  he  undertook  to  accept 
fifty  shares ;  he  knowingly  held  himself  out  to  the  world  as  the 
owner  of  those  fifty  shares,  and  he  took  on  himself  all  the  powers 
and  liabilities  of  a  shareholder.  No  doubt  he  was  a  nominee  and 
trustee  for  the  company,  but  being  on  the  register  for  those  fifty 
shares  at  the  time  of  the  winding-up,  he  was  fixed  there,  and  left 
to  get  such  indemnity  as  he  might  be  able  to  get  from  the  company, 
who  had  induced  him  to  take  shares.  I  cannot  think  that  he 
should  be  allowed  to  say  that  there  was  some  mistake  about  the 

(1)2D.J.&S.101. 
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figures  in  the  transfer — a  mistake  which  was  very  easily  made,  for       L.  JJ. 
it  appears  that  the  numbers  ought  to  be  from  11,005  to  11,054        1872 
instead  of  from  11,105  to  11,154.    The  substance  of  the  trans-  i^D'a  Oasb. 
action  was  that  he  meant  to  be  on  the  list  for  fifty  shares ;  he  was 
on  the  list  for  fifty  shares,  and  the  creditors  and  other  persons 
interested  have  a  right  to  hold  him  to  that. 

Sib  Q-.  Melush,  LJ.  : — 

I  am  of  the  same  opim'on.  I  think  the  numbers  of  the  shares 
are  simply  directory  for  the  purposes  of  enabling  the  title  of  par- 
ticular persons  to  be  traced ;  but  that  one  share,  an  incorporal 
right  to  a  certain  portion  of  the  profits  of  the  company,  is  the 
same  as  another,  and  that  share  No.  1  is  not  distinguishable  from 
share  No.  2,  in  the  same  way  as  a  grey  horse  is  distinguishable 
from  a  black  horse.  If,  therefore,  a  holder  of  shares  has  the  same 
number  of  shares  which  he  professes  to  transfer,  or  a  larger 
number,  and  by  mistake  the  wrong  distinguishing  numbers  are  put 
in  the  transfer,  that  will  not  prevent  the  fifty  shares  which  belonged 
to  him  passing^to  the  transferee.  The  figures  might  afterwards  be 
rectified.  I  think  the  substance  of  the  matter  is  that  Mr^  Ind  has 
agreed  to  take  fifty  shares  as  between  him  and  the  creditors  of 
the  company ;  he  has  been  registered  with  his  own  consent  as  to 
these  shares,  and  therefore  he  is  properly  on  the  list  The  appeal 
must  be  dismissed  with  costs. 

Solicitors:  Messrs.  TiUeard^  Oodden,  &  Holme;  Messrs.  Lewis, 
Munns,  &  Longden. 
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L.JJ.  Ex  parte  EEYm^^N.    JwreHEYMANN. 


1872 
March  14. 


Committal — Affidavit  without  Jurats 

A  warrant  for  tho  committal  of  a  bankrupt  was  expressed  to  be  made  on 
the  reading  of  the  affidavits  therein  referred  to.  The  Commissioner  before 
whom  one  of  these  affidavits  was  sworn  had  omitted  to  sign  the  jurat : — 

ffeldf  that  the  warrant  must  be  discharged,  and  that  the  Court  could  not 
enter  into  the  question  whether  there  was  enough  in  the  other  affidavits  to 
support  it,  and  that  the  defect  could  not  be  cured  by  the  Commissioner  sign- 
ing the  jurat  in  Court  on  the  hearing  of  the  application  to  discharge  the 
warrant 

X  HIS  was  a  motion  by  the  bankrupt  to  discharge  two  orders  of 
Mr.  Eegistrar  HazUU,  dated  the  5th  and  9th  of  March,  1872.  The 
question  was  whether  the  bankrupt  should  be  detained  in  custody 
under  a  warrant  issued  on  the  2nd  of  March  for  committing  him 
to  prison. 

The  warrant  recited  as  follows :  *'  Whereas,  by  the  aflSdavits  of 

filed  the  21st  day  of  February,  1872,  and  the  affidavits 

of  /.  B,  BoUnson  and  /.  Farley^  filed  this  day,  it  hath  been  made 
to  appear  to  the  satisfaction  of  the  Court  that  the  said  M,  Het/mann 
has  concealed,  or  is  about  to  conceal  or  destroy,  his  books,  docu- 
ments, or  writings,  or  some  or  one  of  them,  which  books,  documents, 
or  writings,  or  some  or  one  of  them,  may  be  of  use  to  the  creditors 
in  the  course  of  the  bankruptcy  of  the  said  M.  Hei/mann,  these 
are,  therefore,  to  require  you,"  &c. 

The  Commissioner  before  whom  the  affidavit  of  Bobinson  was 
sworn  had  omitted  to  sign  the  jurat,  and  the  affidavit  had  been 
filed  with  this  defect.  The  point  had  been  called  to  the  attention 
of  the  Eegistrar,  but  he  stated  his  opinion  to  the  efiect  that  without 
this  affidavit  the  evidence  was  sufficient. 

Mr.  De  Gex,  Q.C.  (Mr.  Bdbertson  Griffiths  with  him),  having 
mentioned  the  absence  of  the  jurat  in  the  opening  of  the  case, 

The  Coubt  called  upon  the  counsel  for  the  Eespondent. 

Mr.  Winslow,  and  Mr.  Warmington,  contra : — 

The  Commissioner  before  whom  the  affidavit  was  sworn  is  in 
Court,  and  ready  to  sign  the  jurat  now. 
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[The  Lord  Justice  James: — ^That  is  not  suflScient.  When  the 
warrant  for  committal  was  issued  this  was  not  an  affidavit  on 
which  an  indictment  for  perjury  would  lie,  and  the  warrant  cannot 
be  supported  by  supplying  the  defect  now.] 

There  is  sufficient  evidence,  apart  from  this  affidavit,  to  justify 
the  warrant,  and  the  Registrar  stated  that  he  did  not  consider  the 
affidavit  material,  as  it  only  stated  &cts  which  were  deposed  to  by 
other  witnesses. 


489 

L.  J  J. 

1872 

Ex  parte 

HSTJfAKK. 

In  re 
Heymaxv. 


Sib  W.  M.  James,  LJ.  : — 

We  cannot  travel  out  of  the  warrant,  and  enter  into  the  questiun 
whether  it  would  have  beon  issued  if  a  part  of  the  evidence  on 
which  it  is  expressed  to  be  founded  had  not  been  there.  Kan 
order  of  committal  in  Chancery  were  expressed  to  be  made  upon 
evidence  consisting,  in  part,  of  an  affidavit  not  authenticated  in 
such  a  way  as  to  entitle  the  Court  to  look  at  it,  the  order  would 
be  bad.  The  warrant  must  be  discharged,  without  prejudice,  of 
course,  to  any  application  for  a  fresh  wanant. 

Sib  G.  Melush,  L  J. : — 

I  am  of  the  same  opinion.  The  case  is  just  the  same  as  if  the 
warrant  were  expressed  to  be  made  on  a  set  of  affidavits,  and  a 
written  statement  by  Bdbifuon,  not  made  upon  oath.  Such  a 
warrant  would  be  clearly  bad. 

Solicitors:  Mr.  Henry  Sydney;  Mr.  DUton. 
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I 

L.JJ.         ,  ^       JSJ8jp»rfe  WILSON.    I»  re  DOUGLAS. 

l^J^        Bankruptcy — DoutHe  Frcx^-^EBtdte  adminutered  in  two  Countries — Bankruptcy 
Api^ai8.  ^<rf,.1861,  a.152. 

2>.,  who  carried  on  business  in  England  under  tbe  firm  of  i>.  dk  Co.,  and 
in  Brazil  nnder  the  firm  of  D.j  L,,  ds  Co^  executed  a  deed  of  assignment  of 
all  his  property  for  the  benefit  of  his  creditors,  which  was  registered  under 
the  Bankruptcy  Act,  1861.  His  Brazilian  assets  were  administered  under  a 
concordaia — a  proceeding  analagous  to  bankruptcy — ^nnder  which  by  the 
law  of  Brazil '^e  creditors  whose  debts  were  contracted  in  tbe  name-  of  the 
Brazilian  firm  had  priority.  The  holders  of  certain  bills  of  exchange  drawn 
by  'D,y  L,y  A  Co.  upon,  and  accepted  by,  D.  ^  Co.,  proved  in  Brazil,  and 
,  .  receiyed  a  divided.  They  then  claimed  to  prove  in  En^ndy  and  the 
proof  was  iidmitted  without  quahfication  by  the  Qounty  Court  Judge : — 

ffdd,  on  appeal,  that  sect.  152  of  the  Bankruptcy  Act,  1861,  did  not 
apply,  as  there  were  not  two  estates  being  admiuistered  in  bankru|^tcy,  but 
one  estate,  which  was  administered  partly  in  Brazil  and  partly  in  England; 
and  that  the  billholders*  could  not  receive  a  dividend  in  England  until  all 
the  creditors  had  received  a  dividend  at  the  same  rate  as  the  Brazilian 
dividend. 

XHIS  was  an  appeal  by  the  trustees  of  a  creditors'  deed  executed 
by  William  Douglas  from  a  decision  of  the  County  Court  Judge  of 
Liverpool  allowing  a  proof. 

WiUiam  Douglas  ^vas  in  reality  a  sole  trader,  but  carried  on 
business  at  Liverpool  under  the  firm  of  Douglas  &  Co.,  and  at 
Bahia  under  the  firm  of  Douglas,  Latham,  dk  Co.  .  The  proof  iji 
question  was  on  bills  of  exchange  drawn  in  1869  by  Douglas, 
Latham,  dk  Co.] upon  and \ accepted  by  Dougtxs  <S  Co.  ..On  the 
14th  of  December,  1869,  Douglas,  who  was  resident  in  England, 
executed  a  deed  assigning  all  his  estate  to  trustees  for  the  bene- 
fit of  his  creditors ;  and  this  deed  was  duly  registered  under  the 
'  Bankruptcy  Act,  1861.  The  English  assets  were  got  in  by  the 
trustees,  but  the  Brazilian  assets  were  administered  under  a  con- 
cordaia in  Brazil.  It  appeared  that,  according  to  Brazilian  law, 
the  firm  of  Douglas,  Latham,  dt  Co.  was  treated  as  a  distinct  body, 
so  that  the  persons  who  would  have  been  joint  creditors  of  that 
firm,  supposing  it  to  consist  of  different  persons  from  the  English 
one,  were  treated  as  having  the  first  claim  to  the  assets  adminis- 
tered in  Brazil    The  billholders  went  in  under  the  concordaia. 
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And  received  a  dividend,  after  which  they  sought  to  prove  under  l.  JJ. 
the  deed  of  assignment  in  England^  and  the  County  Court  Judge  1872 
Emitted  their  claim.    The  trustees  appealed.  jETporta 

Wilson. 
Mr.  Swanston,  Q.C.,  and  Mr.  Boffley^  for  the  Appellants : —  in  re 

This  is  not  a  case  within  the  Bankruptcy  Act,  1861,  s.  152. 
Doufflas  was  a  sole  trader ;  there  was  only  one  estate  to  be  ad- 
ministered ;  every  creditor,  whether  Brazilian  or  English,  has  the 
•same  right  to  prove  here ;  and  the  &LCi  that  Brazilian  law  lays 
hold  of  the  assets  in  Brazil  for  the  benefit  of  the  Brazilian  creditors 
•does  not  alter  the  case.  Ther^  can  be  no  proof  in  England  without 
allowing  for  what  has  been  received  in  Brazil :  Sdhrig  v.  Davis  (1) ; 
'Ooldmnid  v.  Cazenove  (2). 

Mr.  De  Oex,  Q.C.,  and  Mr.  Robertson  Griffiths,  for  the  Eespon- 
•dents : — 

This  case  is  governed  by  sect.  152,  which  was  passed  for  the 
purpose  of  meeting  the  case  of  Goldsmid  v.  Cazenove.  The  words 
-**  in  the  whole "  are  uninteUigible  unless  treated  as  intended  to 
provide  for  a  case  like  this.  If  two  firms  in  England  were  composed 
•of  the  same  persons  no  question  of  double  proof  could  arise,  for 
there  would  be  only  a  single  administration  of  a  single  estate.  The 
-clause  must  have  intended  by  the  words  "  in  the  whole  "  to  pro- 
vide for  the  case  of  two  firms,  one  abroad  and  one  here,  consisting 
of  the  same  members,  as  in  that  case  there  would  be  two  estates 
administered.  There  is  nothing  unreasonable  in  double  proof  in 
such  a  case ;  it  is  as  if  there  were  two  limited  companies  in  which 
the  shareholders  were  the  same. 

Mr.  Swanston,  in  reply. 

Sib  W.  M.  James,  LJ.  : — 

In  this  case,  although  I  dissent  from  the  conclusion  arrived  at  by 
the  learned  Judge  of  the  County  Court,  I  entirely  concur  with 
the  greater  part  of  his  judgment.  He  seems  to  have  expressed 
his  opinion  very  clearly  that  the  152nd  section  of  the  Act  of  1861 
had  nothing  to  do  with  the  case.  He  points  out  distinctly  that 
this  is  not  a  case  of  two  or  more  firms,  it  is  the  case  of  one  indi- 
(1)  2  Roee,  291.  (2)  7  H.  L.  C.  785. 
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L.  jj.      vidunl  having  business  in  two  places,  and  haying  assets  in  two 

1S72        places  connected  with  the  two  businesses;  and  he  has  come  to 

Fxpart6     ^^^  conclusion,  in  which  I  agree  with  him,  that  you  cannot  in  such 

iviLsoN.     a  cage  gay  that  there  are  two  distinct  estates  to  be  wound  up  in 

DovQiAs.    bankruptcy.    The  estate  is  in  my  judgment  one  estate,  the  estate 

of  the  individual  who  carries  on  business  in  both  places,  and  that 

estate  will  have  to  be  administered  according  to  the  English  law 
so  far  as  it  comes  into  this  country,  and  the  English  law  would 
lay  hold  of  any  assets  connected  with  the  Brtml  business  that 
came  within  its  reach,  just  in  the  same  way  as  it  would  lay  hold 
of  the  assets  in  this  country  connected  with  the  Liverpool  business. 
That  is  to  say,  there  is  only  one  estate  as  against  which  all  ere* 
ditors,  not  merely  the  trade  creditors,  but  the  butcher,  the  baker, 
the  tailor,  the  wine  merchant — ^all  the  creditors  of  the  man  in  his 
own  domestic  character — stand  on  exactly  the  same  footing,  and 
each  creditor,  whether  a  trade  creditor  or  a  creditor  of  the  debtor  in 
his  private  character,  would  be  entitled  to  share  in  the  assets  of 
both  firms.    Therefore  I  quite  agree  with  the  learned  Judge  that 
there  are  not  here  two  distinct  estates  to  be  wound  up  in  bankruptcy. 
If  there  are  not,  then  the  section  does  not  apply,  and  we  cannot 
extend  the  section  so  as  to  make  it  apply  to  a  case  in  which  there 
are  not  two  distinct  estates,  merely  because  there  is  some  difficulty 
or  ambiguity  in  a  subsequent  part  of  it.     It  is  difficult  to  say 
exactly  what  is  meant  by  the  words  '^  in  whole  or  in  part  composed 
of  the  same  individuals  ;**  but  the  difficulty  in  construing  those 
words  is  no  reason  for  saying  that  the  section  is  to  apply  to  a  case 
in  which  there  are  not  two  distinct  estates.    Here  in  my  judgment 
there  is  only  one  estate.    The  Brazilian  law  lays  hold  of  those 
assets  which  are  within  the  reach  of  the  BrazOian  Courts,  and  in 
administering  them  gives  a  preference  to  particular  creditors ;  but 
that  is  only  the  same  kind  of  thing  as  if  an  execution  creditor  was 
by  the  law  of  BraaiU  allowed  to  retain,  as  against  the  general 
creditors  in  bankruptcy,  the  goods  he  seized  in  execution.    Then  if 
the  section  does  not  apply,  as  I  quite  agree  with  the  learned  Judge 
of  the  County  Court  it  does  not,  it  seems  to  me  that  he  would  not 
have  decided  as  he  has  done  if  his  attention  had  been  called  to  the 
decision  of  the  House  of  Lords  in  Sdkriff  v.  Davis  (1),  from  which 

(1)  2  Rose,  201. 
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it  is  clear  that,  if  a  particular  creditor  who  is  able  to  lay  hold  of  L.  33. 

assets  of  the  bankrupt  abroad  comes  here  to  share  with  the  other  is72 

creditors,  ho  must  bring  into  the  estate  here  that  which  the  law  of  E«^tt 

the  foreign  country  has  giyen  him  over  the  other  creditors.     I  am.  ^ujaoit. 

of  opinion  that  the  order  ought  to  be  varied  by  allowing  the  Re-  j^^  ^ 
spondents  to  proTO,  but  not  to  receive  dividends  until  the  Englisli. 
creditors  have  received  equal  dividends  with  them. 

Sib  G.  Mkllish,  L. J. : — 

I  am  of  the  same  opinion.     Independently  of  the  152nd  section, 
of  the  Act  of  1861  it  is  admitted,  and  it  certainly  could  not  be 
denied,  that  the  Bespondents,  having  obtained  in  Brazil  a  portion 
of  the  assets,  which,  by  the  law  of  England^  are  distributable 
equally  among  all  the  creditors,  cannot  prove  against  the  estate  in 
England  so  as  to  get  part  of  the  assets  which  are  being  distributed 
in  England  without  abandoning  that  part  of  the  assets  which  they 
have  received.     The  question,  therefore,  entirely  turns  upon  this 
152nd  section,  and  after  very  carefully  considering  it,  and  the  able 
arguments  which  have  been  addressed  to  us,  I  am  of  opinion  that 
it  is  impossible  to  make  that  section  apply  to  any  case  where  there 
are  not  distinct  estates  to  be  administered  in  bankruptcy.   I  agree 
that  in  order  to  make  the  section  apply  it  is  not  necessary  that 
there  should  be  distinct  estates  to  be  administered  by  the  Court  of 
Bankruptcy  in  England,  but  that  it  would  apply  if  there  was  one 
estate  being  administered  abroad  by  a  Court  which  was  practically 
a  Court  of  Bankruptcy,  and  other  estate  being  administered  by  the 
Court  of  Bankruptcy  here ;  but  there  being  here  only  one  debtor, 
the  argument  comes  to  this :  that  because  the  Court  of  Braml,  hx 
administering  the  assets  which  are  locally  situate  in  Brazil,  givea 
a  preference  (I  cannot  think  there  is  any  evidence  to  shew  that  it; 
amounts  to  more  than  giving  a  preference)  to  the  Brazilian  cre^ 
ditors,that  is  to  say,  to  creditors  whose  debts  have  been  contracted 
in  the  name  of  the  Brazilian  firm ;  therefore  there  are  separate 
estates.    There  is  no  evidence,  and  I  cannot  assume,  without  evx^ 
dence,  that  the  creditors  of  the   English  firm,  although  ^the^- 
would  be  postponed  in  Brazil  by  the  law  of  Brazil  to  the  credito^^^ 
of  the  Brazilian  firm,  would  not^  if  the  assets  in  Brazil  were  sufiQ^^ 
cient  to  pay  those  creditors  in  full,  be  entitled  to  be  paid  out  of 
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the  surplus  of  those  assets ;  nor  can  I  assume  that  creditors  of  the 
bankrupt,  the  debts  due  to  whom  had  been  contracted  by  him 
individually,  not  in  the  course  of  his  trade  nor  in  the  name  of 
either  firm,  would  not^  by  the  law  of  BrazUy  have  a  claim 
against  the  surplus  assets  after  the  Brazilian  creditors  were 
paid.  It  is,  therefore,  not  a  case  where  there  are  distinct  estates, 
one  being  administered  by  the  law  of  Brazil  and  another  being 
administered  by  the  law  of  Enffland,  but  it  is  a  case  in  which 
the  same  estate  is  being  distributed,  partly  in  Brazil  and  partly 
in  Enffland,  but  where  the  Brazilian  law  says  that  a  certain 
dass  of  creditors  are  to  have  a  preference,  and  where  the  law 
of  England  says  that  all  creditors  are  to  take  equally.  That  being 
the  case,  I  am  of  opinion  there  is  nothing  to  prevent  the  applica- 
tion of  the  common  rule  that  if  a  creditor  comes  to  take  the  benefit 
of  the  English  law  and  proves  against  the  English  estate,  he  can- 
not take  advantage  of  the  preference  that  he  has  received  under 
the  law  of  a  foreign  state. 


MnajTEs: — ^Discharge  the  order  of  the  County  Court  Judge.  Admit  the 
Claimants  to  prove,  but  with  the  condition  that  they  shall  not  receive  any 
dividend  uptil  after  the  oth'er  creditors  have  received  a  dividend  equal  to  the 
dividend  received  by  the  Claimants  under  the  proceedings  in  Brazil, 

Solicitors:  Messrs.  Le  Riche  <&  Son^  for  Cdtibelty  Wheder,  A 
Cobletty  Manchester  ;  Messrs.  Sale.  Shipmany  <&  Seddon,  Manchester. 
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JEtejparfe  LYONS.    Iri  re  LYONS. 

Bankruptcy — CompoaUion — Jurisdiction — Setting  aside  Deed — Bankruptcy    ' 
Act,  1869,  8.  72. 

On  the  5th  of  May,  1871,  X.  filed  a  petition  for  liquidation  by  airange- 
ment  On  the  9th  of  May,  B.  was  appointed  receiver,  and  took  possession  of 
the  debtor's  goods.  On  the  9th  of  Jime,  the  creditors  passed  resolutions 
appointing  B.  trustee,  and  accepting  a  composition  for  which  promissory 
notes  were  to  be  given  and  banded  to  B,  for  distribution  among  the  creditors. 
On  the  27th  of  July,  B.  having  a  lien  on  the  goods  for  his  costs,  L,  gave  him 
a  memorandum  by  which,  in  consideration  of  B*3  satisfying  a  distress  for 
rent,  and  giving  time  for  payment  of  the  costs,  he  agreed  to  give  B.  a  charge 
on  the  goods  for  the  costs,  and  to  execute  any  deed  required  for  giving  effect 
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to  that  charge.  B.  deliyered  his  bill  of  costs,  and  in  August  L.  gav«  him 
a  bill  of  sale  of  the  goods  for  the  amount,  upon  which  the  goods  were  delivered 
to  L.  L,  afterwards  applied  to  the  Court  of  Bankruptcy  for  taxation  of 
^.'s  charges  and  an  acconnt  of  the  moneys  received  by  him,  and  to  havis 
the  bill  of  sale  set  aside'  as  obtained  by  pressure :— 

Hdd  (affirming  the  decision  of  the  R^:istrar),  that  the  Ck)urt  of  Bank- 
ruptcy had  no  jurisdiction  to  set  aside  the  bill  of  sale,  and  that,  therefore,  no 
relief  could  be  given  on  the  application. 

GernbU,  that  there  would  have  been  jurisdiction  to  settle  the  amount  of 
B^$  charges  if  it  had  not  been  settled  between  the  parties,  that  being  a  matter 
incident  to  the  composition. 

<±  HIS  was  an  appeal  from  a  decision  of  Mr.  Begistito  Sjpring  Bice 
sitting  for  the  Chief  Judge. 

On  the  5th  of  May,  1871,  Lyons  filed  a  petition  for  liquidation 
by  ari*angement.  On  or  about  the-  9tfa  of  May  the  Bespondent 
Bretty  an  accountant,  accepied  the  appdintmeni  of  receiyer,  and 
proceeded  to  take  possession  of  the  debtor's  property.  On  the 
26th  of  May  a  meeting  of  creditors  was  held,  at  which  a  statement 
of  affairs  which  had  been  prepared  by  the  receiyer  was  produced. 
The  meeting  vvaa  adjourned  till  the  9th  of  June  for  the  production 
of  a  balance  sheet  which  the  receiyer  was  directed  to  prepare. 
The  balance  sheet  was  accordingly  prepared  and  produced  to  the 
creditors,  who,  at  the  adjourned  meeting,  passed  resolutions  by  which 
they  agreed  to  accept  a  composition  of  73.  Qd.  in  the  pound,  pay- 
able by  three  instalments  at  four,  eight,  and  twelye  months^  for 
which  promissory  notes  were  to  be  giyen  and  handed  to  Brett  for 
distribution  among  the  creditors.  At  this  meeting  Brett  was 
electa  trustee.  On  the  21st  of  June  a  second  meeting  was  held, 
at  which  the  resolutions  were  confirmed,  and  on  the  26th  the  reso- 
lutions were  registered.  Pending  these  proceedings,  the  landlord 
of  the  premises  which  lAfOM  occupied  was  in  possession  of  his 
goods  under  a  distress  for  rent,  and  the  moneys  which  Brett  had 
receiyed  were  little  more  than  sufficient  to  pay  the  landlord, 
leading  his  own  costs,  which  were  considerable,  unproyided  for. 

On  the  27th  of  July  Lyons  gaye  to  Brett  a  memorandum,  which 
was  in  part  as  follows:  ^*  In  consideration  of  your  paying  out  the 
distnunt  for  rent,  amounting  to  £104,  and  allowing  me  a  delay  of 
one  month  to  satisfy  your  costs,  I  hereby  giye  you  an  absolute  lien 
upon  the  whole  of  the  stock,  book^  debts,  and  other  assets  in  my 
possession  or  belonging  to  my  estate,  for  the  whole  of  such  pay- 
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tnenti  costs,  and  expenses  as  have  been  or  may  be  incurred  by  you." 
Lyons  also  by  this  memorandum  bound  himself  to  execute  any  deed 
which  might  be  required  for  giving  more  full  eflTect  thereto. 

Brett  accordingly  paid  the  landlord,  and  took  possession  of  the 
goods  both  as  trustee  and  by  virtue  of  the  security  created  by  the 
memorandum.  Some  disputes  shortly  afterwards  arose  as  to  an 
alleged  fraudulent  removal  of  part  of  the  goods  by  LyonSy  and 
negotiations  took  place  as  to  the  terms  on  which  Lyons  should  be 
allowed  to  resume  possession  of  his  goods  so  as  to  carry  on  his 
trade.  Ultimately,  about  the  end  of  August,  1871,  Lyons  executed  to 
Brdt  a  bill  of  sale  for  securing  to  Breit  the  sum  of  £349  1^  ItZ., 
being  the  balance  due  to  him  for  his  costs,  charges,  and  expenses 
as  receiver,  trustee,  and  accountant,  according  to  an  account  pre- 
viously rendered  by  him  to  Lyons,  and  the  instrument  contained  a 
covenant  by  Lyons  for  payment  of  that  sum.  Thereupon  the  notes 
for  the  composition  were  delivered  out  to  the  creditors,  and  Xyofw 
was  let  into  possession  of  the  goods. 

Lyons  subsequently  paid  to  Brett  a  considerable  part  of  the 
£349  Is.  Id!.,  but  on  the  8th  of  March,  1872,  gave  notice  of  motion 
for  an  order  that  Brett  should  bring  in  his  bill  of  charges  for  taxa- 
tion, and  deliver  to  Lyrnis  all  property  of  his  in  BretCs  hands,  and 
deliver  to  him  a  debtor  and  creditor  account  of  all  moneys  received 
by  Brett,  and  that  it  might  be  referred  to  the  Taxing  Master  to 
ascertain  what»  if  anything,  was  due  from  Brett  to  Lyons,  and  that 
Brett  might  be  ordered  to  pay  to  Lyons  any  sum  that  might  be  so 
found  due,  and  that  the  bill  of  sale  might  be  delivered  up  to  be 
cancelled,  and  that  Brett  might  be  ordered  to  pay  the  costs  of  the 
application. 

This  application  was  supported  by  affidavits,  the  general  effect  of 
which  was  that  Bretfs  charges  were  excessive,  and  that  the  letter 
of  the  27th  of  July  and  the  bill  of  sale  had  been  obtained  by  pres- 
sure, Brett  taking  advantage  of  his  having  the  goods  and  the  pro- 
missory notes  in  his  hands. 

The  application  was  heard  by  Mr.  Begistrar  Spring  Rice  sitting 
for  the  Chief  Judge,  and  was  dismissed  by  him  with  costs  on  the 
ground  that  as  soon  as  the  resolutions  for  composition  were  passed 
all  parties  were  remitted  to  those  sections  of  the  Bankruptcy  Act, 
1869,  which  were  applicable  to  compositions,  and  that  those  sections 
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W.  M.  James,  L.  J.  :— 
The  learned  Begistrar,  acting  for  the  Chief  Jadge,  has  decided 
that  the  Court  has  no  jurisdiction  to  grant  the  relief  sought,  and 
I  am  of  the  same  opinion.  The  substance  of  the  application  is  to 
set  aside  a  deed  executed  by  the  debtor  after  resolutions  accepting 
a  composition  had  been  come  to.  This  is  the  whole  substance  of 
the  case,  for  so  long  as  that  deed  stands  it  is  dear  that  the  Appel- 
lant cannot  be  entitled  to  anything  else  that  he  asks.  The  reason 
alleged  for  impeaching  this  deed  is  that  it  was  obtained  by 
Mr.  BreU  oppressively,  and  by  taking  advantage  of  the  position  in 
which  he  stood  in  connection  with  the  proceedings  that  led  to  the 
composition.  The  world  has  already  been  startled  at  the  extent 
of  the  jurisdiction  assumed  by  the  Court  of  Bankruptcy  under 
sect  72,  and  it  behoves  us  to  be  careful  before  we  enlarge  it,  and 
before  we  allow  every  branch  of  the  Court  of  Bankruptcy  to  set 
aside  solemn  deeds  on  equitable  grounds,  merely  because  they  had 
their  inception  in,  or  were  somehow  connected  with  bankruptcy 
(1)  Law  Bep.  6  Ch.  473.  (2)  Law  Rep.  6  Ch.  842. 
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did  not  give  the  Court  jurisdiction  to  order  taxation  nor  to  grant       L.  jj. 
any  other  part  of  the  relief  asked,  such  relief  having  no  connection        is72 
with  the  carrying  the  resolutions  of  the  creditors  into  effect.  &paiiu 

Ltqhb. 
Mr.  Swanston,  Q.C.,  and  Mr.  Rdberhon  Oriffiths,  for  the  Appel*       /»jrw 
lant: — 

The  objection  has  been  taken  in  the  nature  of  a  preliminary 
objection,  that  the  Court  has  no  jurisdiction.  We  contend  that  the 
Court  has  jurisdiction,  the  Respondent  having  obtained  possession 
of  the  goods  as  an  officer  of  the  Court,  and  having  taken  advantage 
of  his  position.  The  matter  is  a  matter  of  bankruptcy ;  the  pro- 
ceedings being  such  that  the  debtor  might  have  been  adjudged 
bankrupt  in  them* 

[They  referred  to  the  Banirupiey  Act,  1869,  ss.  65,  72,  126; 
Bankruptcy  Rules,  1871,  4,  5 ;  -Eb?  parte  Anderson  (1) ;  Ex  parte 
Bumhoa  (2).] 

Mr.  Be  Oex,  Q.C.,  and  Mr.  Finlay  Knight,  eonira,  were  not 
•called  upon. 
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L.  J  J.      proceedings.    Here,  after  the  resolutions  for  composition  had  been 
1872        come  to,  the  Appellant  and  the  Bespondent  met  and  settled  the 
£b  fMfU     account  of  the  Bespondent's  charges,  and  then  this  deed  was  exeented.. 
Ltohb.      j^  £g  g^ j  |}^|.  ^j^^  account  was  a  fraudulent  account,  and  that  the 
Lyohs.      deed  was  obtained  by  pressure.    This  may  be  so ;  the  deed  may  be 
^^'        one  obtained  under  circumstances  which  would  induce  a  Court  of 
Equity  to  set  it  aside ;  but  that  is  a  question  which  it  should  be 
left  to  a  Court  of  Equity  to  determine.    The  case  does  not  come 
within  sect  72,  the  object  of  which  is  to  proyide  a  sammary 
remedy  in  matters  relating  to  the  diBtribution  of  the  estate,  oo 
otherwise  arising  in  or  really  connected  with  bankruptcy  proceed- 
ings.   I  should  be  sorry  to  limit  the  jurisdiction  of  the  Court  as  to 
anything  which  can  be  said  to  be  a  matter'  incident  to  the  bank* 
ruptcy  proceedings,  and  I  do  not  say  that  the  Court  might  not 
have  jurisdiction  to  tax  the  costs  if  the  receiver  were  holding  the 
property  till  they  were  paid.     But  it  does  not  follow,  because 
there  has  been  a  relation  between  two  parties  founded  on  bank- 
ruptcy proceedings^  that  every  dealing  between  them  having  any 
connection  with  that  relation  is  drawn  within  the  jurisdiction  oi 
the  Court  of  Bankruptcy.     I  think  the  Begistrar  rightiy  held  that 
there  was  no  jurisdiction  to  set  aside  the  bill  of  sale,  and  that 
being  so  the  Appellant's  case  wholly  fails. 

Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  If,  on  the  occasion  of  the  delivery- 
back  to  the  debtor  of  his  goods,  after  the  resolutions  for  accepting 
the  composition  had  been  carried,  a  dispute  had  arisen  as  to  the 
amount  of  the  Bespondent's  charges,  I  should  think  that  the  debtor 
might  have  applied  to  the  Court  of  Bankruptcy  for  an  order  for 
the  delivery  of  his  goods,  and  to  have  the  amount  of  the  chaigea 
for  which  the  receiver  had  a  lien  settied  by  the  Court;  for  that 
would  be  a  question  arising  directiy  out  of  the  proceedings  in  thai 
Court.  But  the  debtor,  being  m»»  jum,  setties  in  a  formal  way  the 
amount  of  the  charges  with  the  receiver,  and  gives  him  a  bill  o£ 
sale  to  secure  the  amount  so  settied,^  covenanting  to  pay  that 
amount.  Has  the  Court  of  Bankruptcy  any  jurisdiction  to  set  aside 
that  deed?  That  maybe  tested  by  this:  Suppose  an  action  at  law 
brought  upon  the  deed,  would  the  Court  of  Bankruptcy  have  auy 
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jurisdiction  to  restrain  it  ?   In  my  opinion,  clearly  not ;  for  it  would       L.  JJ. 
not  be  a  matter  relating  to  bankruptcy.     The  Court  of  Chancery        1872 
would  have  jurisdiction  to  restrain  the  action  if  a  prima  facie  case     Ezparie 
were  made  out  that  the  deed  had  been  improperly  obtained,  and       LTona. 
it  could  examine  into  the  deed^  and,  if  the  case  were  established,       ltoms. 
direct  an  account  of  what  was  justly  due,  and  make  the  bill  of  sale 
stand  as  a  security  only  for  what  should  be  found  due;  but  I  see 
nothing  in  the  Bankruptcy  Act  to  transfer  this  jurisdiction  to  the 
Court  of  Bankruptcy.  ' 

Solicitors :  Mr.  H.  Sydney  ;  Messrs.  Siocken  &  Jupp, 
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L.C.  In  re  MEYRICKE  FUND. 

and  L.  JJ. 

1872  Endofwei  Schools  Commisnoners — 32  &  33  Vict,  c.  66,  88.  5, 14 — Exhibitions^ 

CoUege-^District. 

The  Endowed  Schools  Gommisstonera  hare  power  to  inquire  into  the 
endowment  of  exhibitions  at  a  college  in  an  university^  whenever  they  are 
restricted  to  a  school  or  district 

Wales  is  a  district  within  the  meaning  of  the  Endowed  Schools  Act, 

Decision  of  Wickena,  Y.C,  affirmed. 

±HE  Bey.  Edmund  Meyricke,  by  his  will,  dated  the  25th  of 
March,  1712,  gave  certain  estates  for  the  better  maintenance  of  six 
of  the  junior  scholars  of  Jesiu  College^  Oxford,  out  of  the  six  counties 
of  North  Wales,  and  for  the  maintenance  of  six  exhibitioners  at 
JesfM  College,  out  of  the  same  six  counties.  The  Meyricke  endow- 
ment was  administered  under  decrees  of  the  Court  of  Chancery, 
£tnd  the  number  of  exhibitioners  had  been  increased  to  twenty-four. 
By  an  ordinance  dated  the  3rd  of  April,  1857,  under  the  Oxford 
University  Oovemment  and  Extension  Act,  it  was  provided  that 
certain  of  these  exhibitions  should  be  consolidated,  and  as  consoli- 
dated should  be  filled  up  by  the  election  of  deserving  persons  being 
natives  of  WaJes  or  Monmouthshire. 

The  Kndowed  Schools  Commissioners,  acting  under  the  Endowed 
Schools  Act,  32  &  83  Vict.  c.  56 ;  and  using  the  powers  of  the 
CharitdOe  Trusts  Act,  1853  (16  &  17  Vict  c.  137,  s.  11),  and  the 
Charitahle  Trusts  Act  Amendment  Act  (18  &  19  Vict.  c.  124,  ss.  6, 7, 
8,  9),  called  upon  the  Principal  of  Jesus  CoUege  to  answer  certain 
questions  as  to  the  Meyricke  fund,  which,  after  some  correspondence, 
the  college  authorities  refused  to  answer.  The  Commissioners 
thereupon,  in  order  to  try  their  right,  moved  to  commit  the  bursar 
of  the  college,  who  was  the  custodian  of  the  documents;  and  the 
yice-Ohancellor  Wickens  held  that  the  Commissioners  were  entitled 
to  have  the  information  they  required ;  as  reported  (1),  where  the 
facts  are  more  fully  stated. 

The  college  appealed. 

(1)  Law  Bep.  13  Eq.  269. 
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Mr.  Morgan^  Q.C.,  and  Mr.  Chrenside,  for  the  Appellants : —  L.  o. 

and  L.  J  J. 
The  Endowed  Schools  Act  was  intended  to  relate  to  schools       ^^^ 


merely,  not  to  the  universities.  The  5th  section  shews  what  is  to  be 
included,  and  in  it  boys  and  girls  are  spoken  of,  shewing  what  was  Metbiokb 
meant  It  was  never  intended  that  these  Commissioners  should  .^' 
have  power  to  interfere  with  things  which  had  been  established  for 
centuries  at  the  universities.  It  is  true  that,  under  sect.  14,  college 
endowments  and  all  endowments  not  fifty  years  old  are  excepted ; 
but  on  their  construction  these  Commissioners  would  have  power  to 
dictate  how  most  of  the  university  scholarships  should  be  given. 
If  the  exhibitions  were  held  in  connection  with  any  particular 
school,  the  Commissioners  might  have  power,  but  not  when  the 
exhibitions  are  like  these,  part  of  the  college.  If  they  can  take 
away  these,  they  can  proceed  to  take  away  others,  and  leave  the 
college  with  nothing.  It  was  argued  that  these  exhibitions  were 
within  sect  14,  sub-sect.  4,  inasmuch  as  they  were  restricted  to 
Wales;  but  it  is  absurd  to  call  Wales  a  district.  Is  Seotiand  a 
district  ?  The  word  might  apply  to  a  county,  but  not  to  a  country 
like  Wales. 

The  whole  subject  of  the  Act  is  schools  and  the  exhibitions  con- 
nected  with  them.  When  the  Commissioners  have  power  over  a 
college  exhibition,  the  Act  is  clear  on  the  matter,  as  at  sect  38. 
The  Commissioners  may  be  very  proper  persons  to  regulate  schools, 
but  not  to  regulate  colleges  or  universities,  for  which  a  body  already 
-exists,  created  by  a  recent  statute,  17  &  18  Vict  c.  81. 

Sir  BoundeU  Palmer,  Q.C.,  and  Mr.  Lindley,  Q.C.,  for  the  Com- 
missioners, were  not  called  upon. 

Lord  Hathbrlby,  L.C. : — 

The  question  in  this  case  is,  whether  a  certain  endowment  under 
the  will  of  Mr.  Meyricke,  for  the  support  at  Jesus  College,  Oxford, 
of  exhibitioners,  natives  of  Wales,  is  within  the  operation  of  the 
Endowed  Schools  Act  (32  &  33  Vict  c.  56). 

The  argument  against  it  was,  that  this  Act  was  intended  to 
apply  solely  to  funds  which  were  devoted  to  the  education  of  boys 
or  girls  at  school.  And  though  the  education  might,  having  its 
commencement  at  a  school,  be  afterwards  continued  as  to  boys  or 
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L.  o^^     young  men  at  collie,  and^  as  a  consequence,  an  exhibition  at 
collie  might  come  nnder  the  Act,  yet  it  was  contended  that  any 
other  exhibitions  held  at  nniversities  were  not  to  be  considered  as- 
Mmncu    ^^^'^^^^  within  the  terms  and  provisions  of  the  Act 
FuHD.  The  argument  was  chiefly  on  the  5th  section ;  bat  I  confess  that 

there  was  nothing,  as  it  appears  to  me,  pointed  oat  in  the  course 
of  the  argument,  to  shew  that  any  such  restricted  sense  is  to  be 
applied  to  the  term  '' educational  endowment"  Otherwise,  why 
was  so  large  a  term  adopted?  If  the  Act  was  simply  dealing 
with  certain  schools,  and  persons  educated  at  those  schools  and 
pursuing  their  studies  at  the  universities,  why  should  not  an  ap- 
propriate term  have  been  employed  ?  I  am  unable  to  see  upon 
any  principle,  or  upon  the  original  report  of  the  Commissioners 
on  which  the  Act  was  founded,  or  from  anything  that  appears  in 
the  Act,  that  the  education  there  mentioned  is  an  education  con- 
fined to  schools,  and  not  including  any  education  which  might  after- 
wards have  to  be  provided  for. 

It  seems  to  me  that  the  5th  section,  on  the  very  face  of  it^ 
applies  plainly  and  distinctly  to  the  two  classes  of  educational 
endowment  which  may  be  necessary  for  the  completion  of  a  boy's 
education,  whilst,  as  regards  primary  education  only,  it  applies 
both  to  boys  and  girls. 

With  regard  to  exhibitions  at  the  universities,  the  Act  could 
not  of  course  have  been  intended  to  apply  to  endowments  for  the 
education  of  girls,  because  up  to  the  present  time  there  has  beeik 
no  provision  made  for  the  education  of  women  at  the  universities. 
But  that  does  not  prevent  the  general  application  of  those  words. 
The  section  speaks,  in  the  first  place,  of  the  term  **  educationaT 
endowment"  as  being  applicable  to  any  endowment  which  has 
been  applied  to  the  education  at  school  of  boys  and  girls,  or 
either  of  them.  Then  it  goes  on  to  speak  of  exhibitions  tenable 
at  a  school,  or  at  an  university,  or  elsewhere.  And  then  it  goes 
on  further,  and  takes  the  largest  view  of  what  an  educational- 
endowment  may  be,  by  pointing  out  various  purposes  which 
do  not  seem  prima  facie  to  be  the  immediate  purposes  of  educa- 
tion, but  so  connected  with  education  as  to  be  within  the  purport 
and  meaning  of  the  Act. 

I  apprehend  that  the  first  intent  of  the  Legislature  in  framing- 
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this  Act^  which  is  a  highly  remedial  Aet,  was  that  the  Commis-       li.  0. 
^ioners  should  have  the  largest  possible  powers ;  and  these  general    ^ 
vords  were  used  lest  anything  which  might  haye  escaped  the        !^^ 
attention  of  the  Legislature  should  afterwards  be  found  unpro-     ^^^" 
•tected  by  the  supervision  and  care  of  the  Commissioners.  Fumd. 

Having  given  these  extensive  powers,  the  Legislature  pro- 
<;eeded  to  make  certain  exceptions,  the  intention  being  obviously 
that  everything  not  immediately  in  the  contemplation  of  the 
Legislature  should  not  escape,  and  that  nothing  should  escape 
.^except  things  to  which  the  attention  of  the  Legislature  was  ex- 
pressly directed. 

This  is  a  complete  answer  to  the  argument  ah  inconvenienii 
'which  has  been  so  much  pressed  upon  us.  It  was  said  that  surely 
the  Legislature  did  not  intend  to  confer  upon  this  particular  body 
powers  which  in  several  cases  appeared  too  great.  But  that  con- 
sideration appears  to  have  occurred  to  the  framers  of  the  Act, 
because,  knowing  how  large  the  powers  were,  they  have  in  certain 
<;ases  restricted  the  powers,  thus  shewing  that  they  are  not  to  be 
otherwise  restricted. 

Mr.  OAome  Morgan  objected  that  the  construction  which  the 
Vice-Chancellor  had  given  to  the  Act  would  lead  to  the  con- 
clusion that  many  of  the  university  endowments,  such  as  the 
Craven  and  the  Ireland  scholarships,  would  be  left  to  the  tender 
mercies  of  the  Commissiouers.  But  when  an  Act  of  Parliament 
.has  created  Commissioners,  and  entrusted  them  with  duties,  I 
think  that  every  Court  is  bound  to  assume  that  the  Legislature 
considers  those  Commissioners  to  be  persons  fit  and  proper  for  the 
purpose,  and  that  the  Commissioners  are  not  to  be  dealt  with  as  if 
•they  were  persons  likely  to  abuse  or  misuse  their  power. 

On  this  very  point,  as  to  the  university  scholarships,  there  is  great 
protection  afforded^  by  the  Act  There  is  the  fifty  years  clause, 
which  is,  I  believe,  applicable  to  every  university  scholarship, 
except  the  Craven  scholarships.  There  are,  besides,  other  general 
restrictions  on  the  powers  exerciseable  by  the  Commissioners.  Li 
•the  first  place,  they  have  not  the  power  of  arbitrarily  and  at  their 
own  free  will  and  pleasure  effecting  all  the  changes  which  they 
may  think  proper  or  essentiaL  They  are  obliged  to  frame  a  scheme, 
.and  that  scheme  is  to  be  subject  to  certain  revisions^  and  there  are 
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L.^G.^^  in  certain  cases  appeals  against  the  scheme  to  the  Queen  in  CounciL 
Further  than  that,  the  scheme  has  to  be  laid  before  Parliament, 
and  either  House  of  Parliament  dissenting  from  the  scheme  may 
jl^Jl^J]^  stop  its  adoption — ^a  course  which,  as  I  am  informed,  one  branch 
"^^^n^'  of  the  Legislature  has  already  adopted  with  respect  to  one  of  the 
schemes  proposed  by  the  Commissioners.  All  these  guards  are- 
imposed  on  those  powers,  and  tend  to  shew  that  the  construction 
which  gives  the  widest  sense  and  meaning  to  the  original  powers  is 
the  correct  construction. 

There  are,  besides,  several  endowments  carefully  excepted, 
and  these  very  exceptions  tend  to  shew  how  large  the  original 
powers  were  meant  to  be,  and  how  necessary  it  is  therefore  not  to 
put  a  narrow  and  confined  interpretation  on  the  section  which 
describes  what  educational  endowments  are  to  be  within  the  Act. 

It  was  argued  that  the  only  exhibitions  intended  to  be  under  th& 
control  of  the  Commissioners  were  those  connected  with  schools, 
but  we  cannot  put  that  narrow  construction  on  the  Act.  Sup- 
pose that  there  was  a  foundation — and  we  are  told  that  there 
is  actually  such  a  foundation  at  Covibridge — where  there  are 
exhibitions  for  boys  educated  at  a  particular  school,  and  other 
exhibitions  tenable  by  natives  of  the  town.  Can  it  be  supposed 
that  the  Commissioners  are  to  have  power  over  one  set  of  exhi- 
bitions and  not  over  the  other?  When  the  Commissioners  are 
dealing  with  exhibitions  they  must  consider  the  boy  as  having  left 
the  school,  and  must  so  deal  with  the  exhibitions  as  to  employ  them 
to  the  best  effect  for  the  purposes  of  education. 

I  agree  entirely  with  the  Vice-Chancellor  in  not  finding  any 
such  restriction  on  the  words  "  educational  endowment,"  and  ia 
thinking  that  the  words  must  be  taken  in  their  large  and  general 
sense,  and  that  they  are  intended  to  apply  to  exhibitions  held  by 
persons  who  are  sent  to  the  university  to  be  educated. 

That  being  the  construction  which  we  put  upon  the  5th  section, 
I  will  now  consider  the  restrictions  imposed  by  the  4th  sub-section 
of  the  14th  section  of  the  Act.  On  this  it  was  argued  that  Wales 
and  Monmouth  were  not  a  district  within  the  meaning  of  that 
sub-section. 

Now  the  founder  confined  his  exhibitions  to  the  six  counties  of 
North  WdleSy  and  it  has  been  hardly  argued  that  those  six  counties 
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would  not  be  a  district  Yrithin  any  possible  construction  of  the  Act.  L.  G. 
But  subsequently,  and  before  the  passing  of  this  Act,  by  the  opera- 
tion of  the  powers  of  the  University  Commissioners,  this  restriction 
was  enlarged,  and  all  the  counties  of  Wdlea  and  Monmouthshire 
were  included,  as  districts  from  which  the  persons  might  come  who  Fumd. 
were  to  have  the  benefit  of  these  particular  exhibitions,  and  there- 
upon it  was  argued  that  the  exhibitions  could  not  be  said  to  be 
confined  to  a  district.  But  no  definition  of  a  district  as  applied  to 
this  Act  has  been  suggested  to  support  such  an  argument  I  appre- 
hend that  the  rule  intended  to  be  introduced  was,  that  wherever 
there  is  a  restriction  the  Commissioners  are  to  have  power,  and 
that  whether  the  restriction  is  to  a  school  or  to  a  district.  Some 
extravagant  cases  were  hinted  at,  but  they  are  not  likely  to  occur ; 
and  in  the  not  uncommon  restrictions  of  '*  north  of  the  Trent " 
and  "  south  of  the  Trent/*  no  one  could  doubt  that  these  are  re- 
strictions to  a  district.  So  again,  if  an  exhibition  was  restricted  to 
natives  of  Yorkshire,  which  is  nearly  as  large  as  Wales,  and  of 
which  the  population  is  much  greater,  that  would  in  the  same  way 
be  a  district.  Within  the  meaning  of  this  Act  a  district  means 
something  different  from  England  and  Wales,  which  forms  the 
whole  area  with  which  the  Act  deals,  for  it  excludes  Ireland  and 
Scotland  ;  and  any  portion  of  that  area  is  a  district 

An  argument  may  no  doubt  be  founded  on  the  improbability, 
in  the  first  place — d^  prima  facie  improbability — of  an  Act  of  this 
kind  dealing  with  the  institutions  of  the  university  after  the  Oxford 
University  Act,  17  &  18  Vict.  c.  81,  had  been  passed,  which  estab- 
lished another  body,  and  gave  them  power  to  deal  with  and  regulate 
this  particular  charity,  so  that  the  jurisdiction  of  these  Commis- 
sioners does  in  some  degree  appear  to  overlap  the  jurisdiction 
which  had  been  conferred  upon  another  body.  But  that  argument 
fails  when  we  consider  the  4th  sub-section  of  the  14th  section, 
which  requires  in  some  cases  the  assent  of  the  college,  which 
would  be  idle  if  the  power  did  not  exist  on  which  the  restraint 
was  placed. 

I  think  that  the  more  every  section  and  sub-section  of  the  Act 
is  considered,  the  more  clearly  it  will  be  found  that  the  scheme  of 
the  Act  is  to  confer  extremely  extensive  powers,  fettered  and 
restricted  only  in  particular  cases,  and  that  this  Court  is  not  at 
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L.0._  liberty  to  impose  any  additional  fetters  or  restrictions.  There- 
fore it  appears  to  me  that  the  conclusion  nvhich  the  Yice-Chan- 
cellor  has  come  to  is  perfectly  correct,  and  that  this  particular 

l»w       endowment  is  under  the  jurisdiction  of  the  Commissioners  ap- 

FuKD.      pointed  by  the  Act. 

Sib  W.  M.  James,  L. J. : — 

I  am  of  the  sa^ne  opinion.  I  desire  to  be  understood  as  adopt- 
ing and  repeating  every  word  of  the  judgment  of  the  Viee-Chan- 
cellor,  in  the  Court  below. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors  for  the  Commissioners  :  Messrs.  Farrer,  Ouvry,  &  Co, 
Solicitor  for  the  College:  Mr.  JP.  C.  Glarhe. 
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LIVERPOOL  MARINE  CREDIT  COMPANY  v.  WILSON.        L  JJ. 

1872 

Mortgage  qf  Sh  ip — Lien  on  Freight — Mortgagee  in  Possession —  Priority —  Tacking         ^^*^ 

—Merchant  Sfiipping  Act,  1854  (17  <fc  18  Vict.  c.  104),  ss,  67-70.  m^\^4 


May  7,  27. 


The  first  registered  mortgagee  of  a  ship,  by  taking  possession  of  her  before 
the  freight  is  completely  earned,  obtains  a  legal  right  to  receive  the  freight, 
and  to  retain  thereoat  not  only  what  is  due  on  his  first  mortgage,  but  also 
the  amount  of  any  subsequent  charge  which  he  may  have  acquired  on  the 
freight,  in  priority  to  every  equitable  charge  of  which  he  had  no  notice ;  and 
it  makes  no  difference  that  a  subsequent  incumbrancer  was  the  first  to  give 
notice  to  the  charterers  of  his  charge  on  the  freight 

JL  HIS  was  an  appeal  from  the  decision  of  Mr.  Littie,  Q.C,  the 
Vice-Chancellor  of  the  Duchy  Court  of  Lancaster. 

On  the  5th  of  October,  1868,  the  Plaintife  lent  Messrs.  Saiter- 
jidd  &  Fox,  of  Liverpool,  the  owners  of  the  British  ship  Donna 
Maria,  the  sum  of  £2500  upon  the  security  of  a  mortgage  of  the 
«hip ;  and  the  mortgage  was  registered  on  the  following  day. 

On  the  7th  of  October,  1868,  the  owners  executed  a  second 
mortgage  of  the  ship  to  the  Defendants,  Messrs.  Wilton  dk  Co.,  to 
secure  the  payment  of  sums  due  from  the  owners  on  a  current 
account.    This  mortgage  was  registered  on  the  19th  of  October. 

On  the  24th  of  October,  1868,  the  owners  signed  a  letter,  by 
which  they  gave  Messrs.  Leech  dt  Co.bl  lien  on  the  accruing  freight 
for  £800,  which  they  iiad  borrowed  for  the  purpose  of  effecting 
policies  of  insurance  on  the  ship  and  freight ;  and  on  the  same 
<lay  the  Plaintiffs  signed  a  written  consent  to  this  advance  having 
priority  over  their  own  mortgage. 

On  the  3rd  of  November,  1868,  the  owners  gave  the  Defendants, 
l\Iessrs.  Wilson  dk  Co.,  a  lien  on  the  accruing  freight  as  an  additional 
security  for  their  mortgage  debt. 

On  the  11th  of  August,  1869,  the  Plaintiffs,  without  notice  of 
the  last-mentioned  charge,  advanced  a  further  sum  of  £1000  to 
the  owners  on  the  security  of  a  mortgage  (among  other  things)  of 
the  Donna  Maria,  and  all  freight  thereof  then  already  earned,  or 
which  should  at  any  time  thereafter  be  earned  under  any  charter- 
party  then  already  entered  into,  or  which  should  at  any  time  there- 
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after  be  entered  into  during  the  continuance  of  the  security.     This 
mortgage  was  not  registered. 

On  the  18th  of  January,  1869,  Messrs.  Leech  &  Co.  gave  notice  of 
their  charge  to  the  charterers  of  the  ship.  On  the  9th  of  February, 
1870,  Messrs.  WiUon  &  Co.  gave  notice  to  the  charterers  of 
their  charge  on  the  freight;  and  on  the  28th  of  February,  1870, 
the  Plaintiffs  gave  notice  to  the  charterers  that,  subject  to  Messrs. 
Leech  &  Co*8  charge,  they  were  entitled  to  all  the  freight  payable 
under  the  charterparty. 

The  ship  put  into  Queenstovm  on  her  homeward  voyage  in 
April,  1870 ;  and  on  her  arrival  there  she  was  taken  possession  of 
by  the  Plaintiffs,*]  and  was  subsequently  sold  by  arrangement 
between  the  parties. 

The  net  proceeds  of  the  sale  of  the  ship  amounted  to  £2633  17s., 
and  the  freight  realised  £2123  6d.  4eZ.,  which  last-mentioned  sum 
was  paid  to  the  brokers,  Messrs.  Bucker  &  Co.,  as  trustees  for  the 
persons  entitled. 

The  net  proceeds  of  the  sale  being  insufficient  to  pay  to  the 
Plaintifib  the  amount  due  for  principal  and  interest  in  respect  of 
their  registered  mortgage,  they  claimed  to  retain  the  balance  out 
of  the  proceeds  of  the  freight,  subject  to  the  payment  of  £800^ 
to  Messrs.  Leech  it  Co. ;  and  they  also  claimed  to  tack  the  sum 
due  on  their  mortgage  of  the  11th  of  August,  1869,  to  their 
first  mortgage,  and  to  retain  the  same  out  of  the  freight  in 
priority  to  the  charge  of  the  Defendants,  Messrs.  Wikon  dt  Co. 
They  accordingly  filed  the  present  bill  to  estabb'sh  their  elaim» 
The  Vice-Chancellor  declared  that  the  Plaintiffs,  by  virtue  of 
the  possession  taken  by  them  of  the  ship,  became  entitled  as^ 
first  mortgagees  to  receive  the  freight,  subject  to  the  charge  of 
£800  in  favour  of  Messrs.  Leech  &  Co.,  in  priority  to  the  Defen* 
dants,  Messrs.  Wibon  &  Co.;  but  that  the  Plaintiffs  were  not 
entitled  to  tack  what  was  due  to  them  on  the  mortgage  of  the 
11th  of  August,  1869.  From  this  decision  both  the  Plaintiffs  and 
the  Defendants  appealed. 


Mr.  Pearson,  Q.C.,  and  Mr.  Mart&%,  for  the  Defendants: — 
We  object  to  the  decree  because  it  has  given  Messrs.  Leech  Jt 
Co.  priority  to  us  in  respect  of  their  advance  of  £800 ;  although 
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we  support  the  decree,  in  so  far  as  it  refuses  the  Plaintiffs  the       l.jj. 
right  to  tack  their  second  mortgage  against  our  charge  on  the        xg72 
freight.     We  never  consented  to  Messrs.  Leech  &  Co.  having  pri-    l^^^^I^j^ 
ority  over  us,  and  we  did  all  we  could  to  perfect  our  security  by    p^*^*^ 
giving  notice  to  the  charterers,  which  had  the  same  effect  as  taking  ». 

possession  of  the  ship :  Burden  v.  Pope  (1).  The  principle  of  the 
Merchani  Shipping  Act,  1854,  is  that  the  right  to  the  freight  fol- 
lows the  right  to  the  ship ;  therefore  the  priority  of  claim  to  the 
freight  depends  upon  the  priority  of  the  registered  mortgages : 
Caio  V.  Irving  (2).  The  object  of  the  registry  clauses  of  the 
Merchant  Shipping  Ads  is,  that  a  person  before  he  advances  money 
on  a  ship  may  know  what  are  the  existing  charges.  The  Plaintiffs 
can  only  take  the  freight  in  their  capacity  of  first  mortgagees ; 
and  when  the  first  mortgage  is  satisfied,  the  right  of  the  second 
registered  mortgagees  accrues. 

[They  also  referred  to  Brown  v.  Tanner  (3),  Gardner  v. 
Cazenove  (4),  Parr  y.  Applebee  (5),  and  17  &  18  Vict  c.  104, 
a  70.] 

Mr.  Bdbinson,  and  Mr.  Tate  Lee,  for  the  Plaintiffs : — 

A  mortgagee  of  a  ship  has  nothing  to  do  with  the  freight  unlesa 
he  takes  possession.  When  we  took  possession  of  the  ship  we 
acquired  a  legal  title  to  the  freight,  and  the  notice  which  the 
Defendants  gave  to  the  charterers  is  immaterial.  Having  the  legal 
right  to  the  freight,  it  cannot  be  taken  from  us  till  all  our  debt  ia 
paid.  The  sum  of  £800  advanced  with  our  consent  towards  the 
insurance  of  the  ship  is  on  the  same  footing  as  money  advanced  by 
ourselves.  If  we  had  advanced  the  sum  of  £1000  in  August, 
1869,  with  notice  of  the  Defendetnts'  charge,  we  might  not  have 
been  able  to  tack  it  to  our  first  mortgage ;  but  we  had  no  notice 
of  the  charge. 

[They  referred  to  17  &  18  Vict.  c.  104,  s.  68;  and  the  25  & 
26  Vict  c.  63,  s.  3.] 

Mr.  BardaweU,  and  Mr.  F.  Thompson,  for  Messrs.  Bucket  dt  Co. 

Mr.  Pearson,  in  reply. 

(1)  Law  Rep.  3  Ex,  269.  (3)  Law  Rep.  3  Ch,  597. 

(2)  6  De  G.  &  Sm.  210,  224.  (4;  1  H.  &  N.  423. 

(5)  7  D.  M.  &  G.  585. 
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Hay  27.  Sib  W.  M.  Jambs,  L.  J.,  delivered  the  judgment  of  the 
Court  as  follows : — 

The  questions  in  this  case  are  as  to  the  relative  rights  of  a  first 
and  second  mortgagee  of  a  ship  in  respect  of  the  freight,  each  of 
the  mortgagees  having  taken  specific  charges  on  such  freight,  and 
the  first  mortgagee  having  taken  actual  possession  of  the  ship  be- 
fore it  reached  its  port  of  discharge.  The  facts  may  be  shortly 
summarised  thus :  The  Plaintiffs  are  the  first  registered  mortgagees 
of  the  ship,  their  mortgage  being  for  a  sum  specified,  the  principal 
Defendants  being  the  second  registered  mortgagees  also  for  a  sum 
specified.  The  second  mortgagees  then  advance  money  on  the 
security  of  an  express  charge  on  the  freight  then  in  course  of 
earning,  and  completed  their  title  by  giving  to  the  charterers  notice 
in  writing  of  their  charge.  In  the  meantime  the  mortgagor  is  in 
want  of  money  to  effect  an  insurance  on  the  ship  and  freight,  and 
borrows  and  applies  £800  for  that  purpose,  giving  the  lenders  a 
charge  on  the  freight,  which  the  first  Inortgagees,  in  writing,  agree 
shall  be  the  prior  charge  thereon.  The  first  mortgagees  after- 
wards obtain  a  further  express  charge  on  both  ship  and  freight  It 
is  not  contended  that  the  first  mortgagees  had  any  notice,  actual 
or  constructive,  of  the  charge  on  the  freight  which  the  second 
mortgagees  had  obtained,  or  that  they  had  any  actual  notice  of  the 
second  mortgage  itself.  The  first  mortgagees  took  actual  posses- 
sion of  the  ship,  and  thereby  became  undoubtedly  entitled  at  law 
as  well  as  in  equity  to  receive  the  freight.  The  ship  was  sold,  and 
the  produce  was  not  sufficient  to  discharge  the  first  mortgage.  It 
is  not  denied,  on  behalf  of  the  second  mortgagees  that  to  the 
extent  required  for  the  discharge  of  the  first  registered  mortgage 
the  sale  money  of  the  ship  and  the  freight  are  to  be  so  applied.  But 
they  contend  that  the  sale  money  and  freight,  being  received  by 
the  first  mortgagees  in  that  character,  must  be  considered  and  ap- 
plied as  one  fund  in  discharge  of  the  first  mortgage,  and  that  the 
balance  ought  to  go  to  the  second  mortgagees  in  discharge  of  the 
second  registered  mortgage.  The  first  mortgagees,  on  the  other 
hand,  contend  that  the  second  mortgagees  have  no  right  or  equity 
against  them  in  respect  of  this  application  of  the  freight  which 
they  have  possessed  themselves  of  by  a  legal  title. 

It  is  to  be  observed  that  the  Merchant  Shipping  Act  nowhere  deals 
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with  charges  on  freight  They  were  long  before  the  passing  of  the       L.  JJ. 
Act  securities  well  known  in  the  shipping  world,  and  of  ordinary        1872 
occurrence.  And  the  right  of  a  mortgagee  in  respect  of  freight  had    LiyssFooi» 
also  been  long  settled  and  well  recognised.  But  it  was  not  thought    o^^^^ 
fit  to  provide  by  that  Act  either  with  respect  to  the  priorities  of         ^» 

charges  on  freight,  or  with  respect  to  the  rights  of  mortgagees  to        

freight  These  were  left  to  be  dealt  with  according  to  the  ordi- 
nary principles  of  law  and  equity,  and  the  rules  and  doctrines 
established  by  the  decisions  of  the  Courts.  Now,  the  right  of  the 
mortgagee  in  respect  of  freight  was  well  established  and  dear,  but 
somewhat  peculiar.  He  had  no  absolute  right  to  the  freight  as  an 
incident  to  his  mortgage ;  he  could  not  intercept  the  freight  by 
giving  notice  to  the  charterer  before  payment;  but  if  he  took 
actual  possession,  or,  according  to  a  recent  decision  in  the  Court  of 
Exchequer,  if  he  took  constructive  possession  of  the  ship  before 
the  freight  was  actually  earned,  he  thus  became  entitled  to  the 
freight  as  an  incident  of  his  legal  possessory  right,  just  as  a  mort- 
gagee of  land  taking  actual  possession  of  the  land  before  severance 
of  the  growing  crops  would  have  the  right  to  sever  and  take  the 
crops, 

What  is  the  position  of  a  second  mortgagee  of  a  ship  with  re* 
spect  to  the  freight  ?  He  has  no  legal  right  to  take  actual  posses- 
sion, and  cannot  therefore  by  his  own  act  give  himself  that  which  ia 
equivalent  to  possession.  But  as  between  himself  and  the  mort- 
gagor the  equitable  right  of  the  second  mortgagee  is  the  same  as 
the  legal  right  of  the  first  mortgagee,  just  as  in  the  case  of  land,  if 
the  first  mortgagee  declines  to  take  possession  the  second  mortgagee 
may  obtain  a  receiver,  and  so  have  the  possession  and  the  benefits 
of  the  possessory  right  But  this  is  to  be  understood  only  as  be- 
tween the  second  mortgagee  and  the  mortgagor.  As  regards  the 
intervem'ng  incumbrances,  interests,  and  titles  of  every  kind  not 
requiring  registration,  the  respective  positions  of  the  first  and 
second  mortgagees  are  essentially  different,  arising  from  the  essen- 
tial difference  between  a  legal  and  an  equitable  title.  The  legal 
owner's  right  is  paramount  to  every  equitable  charge  not  affecting 
his  own  conscience ;  the  equitable  owner,  in  the  absence  of  special 
circumstances,  takes  subject  to  all  equities  prior  in  date  to  his  own 
estate  or  charge.    The  Courts  of  Equity,  in  appointing  a  receiver 
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L.  JJ.      at  the  instance  of  an  equitable  incumbrancery  take  possession  in 
*1872        fact  on  behalf  of  all,  and  so  as  not  to  disturb  any  legal  right  or 
Lttbbpool    interfere  with  equitable  priorities. 

Cbbdw^S).'  ^^  there  be  a  legal  mortgage  of  a  ship,  then  a  charge  on  the 
freight,  then  a  second  mortgage  of  the  ship,  the  second  mortgagee 
of  the  ship  cannot  by  any  act  of  his  oust  the  incumbrance  on  the 
freight.  And  if  the  first  mortgagee  of  the  ship  takes,  under  these  cir- 
cumstances possession  of  the  ship,  his  possession  cannot  be  allowed 
to  alter  the  equities  of  the  parties.  He  takes  both  ship  and  freight 
by  the  same  title ;  and  there  being  one  equitable  owner  of  the  ship, 
and  another  equitable  owner  of  the  freight,  as  between  those  equi- 
table owners  his  charge  must  be  considered  as  satisfied  pro  raid, 
just  as  if  there  was  a  first  mortgage  on  Whiteacre  and  Blackacre 
belonging,  subject  to  that  mortgage,  to  several  owners. 

A  due  consideration  of  the  same  principles  shews  how  is  to  be 
solved  the  question  before  us,  and  the  right  of  a  legal  first  mort- 
gagee in  possession,  being  at  the  same  time  a  puisne  incumbrancer 
without  notice  on  the  freight.  He  has  the  paramount  legal  title, 
there  is  nothing  to  affect  his  conscience,  and  we  are  unable  to  find 
either  on  principle  or  authority  any  sound  distinction  between  his 
case  and  that  of  the  legal  mortgagee  of  any  other  kind  of  property 
who  has  made  farther  advances  on  the  property  itself,  or  on  the 
timber  or  growing  crops,  without  notice  of  intervening  equitable 
charges  or  interests. 

Having  arrived  at  this  conclusion,  it  is  not  necessary  to  deal 
with  the  special  circumstances  affecting  the  £800  advanced  for  in- 
suring the  ship.  We  intimated,  in  the  course  of  the  ailment, 
our  opinion  that  that  sum  must  be  considered  as  if  it  had  been 
advanced  by  the  first  mortgagees  themselves.  We  agree  with  the 
Yice-Chancellor's  decision  as  to  that  sum.  But  we  go  further  than 
he  did,  and  hold  that  the  first  mortgagees  are  entitled  to  priority 
in  respect  of  the  whole  of  their  charge  on  the  freight,  adding 
thereto  their  costs  of  suit,  including  their  costs  of  the  appeal  and  the 
costs  which  they  wiU  have,  in  the  first  place,  to  pay  to  the  person 
in  whose  favour  the  charge  for  the  £800  insurance  money  was 
paid.  If  there  should  be  any  surplus,  the  surplus  will  go  to  the 
second  mortgagees ;  if  there  should  not  be  enough  to  pay  the  first 
incumbrancers  as  well  as  the  costs,  the  deficiency  to  answer  the 
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costs  must  be  borne  by  the  second  mortgagees,  whose  contention 
has  led  to  the  suit. 

Solicitors  for  the  Plaintiffs :  Messrs.  Chester  &  Urquhart,  agents      Mabinb 

for  Mr.  J.  H.  E.  QQl,  Liverpool  ^"^^  ^- 

Solicitors  for  the  Defendants :  Messrs.  Thomas  &  Eollams.  Wilsoh. 


BETTS  V.  CLEAYEE. 

[1865    B.    217.] 

Co8t9 — Taxation — Three  Counsel — Perusing  Affidavits, 

Where  a  leader  has  been  employed  in  a  suit  but  not  retained,  the  costs  of 
employing  him  as  third  counsel  at  the  hearing  will  not  be  allowed  as  between 
party  and  party,  although  the  junior  counsel  who  drew  the  pleadings  has 
before  the  hearing  been  called  within  the  Bar. 

Coftsens  v.  Cousens  (1)  observed  upon. 

A  similar  affidavit  was  filed  by  the  Plaintiff  in  each  of  several  suits.  The 
solicitor  for  the  Defendants  took  an  office  copy  of  the  affidavit  in  one  suit 
only,  and  examined  at  the  Record  Office  the  affidavits  in  the  other  suits : — 

Ildd^  that  he  was  not  entitled  to  charge  for  perusing  the  affidavits  in  the 
other  suits. 

Decision  of  Baeoriy  V.C.,  reversed. 

IhE  Plaintiff  filed  the  bill  in  this  snit  to  restram  the  infringe- 
ment of  his  patent,  and  he  filed  fourteen  similar  bills  against  other 
Defendants.  The  Defendants  all  appeared  by  the  same  solicitor, 
and  it  was  arranged  that  the  questions  should  all  be  raised  in  this 
suit  alone.  The  bill  in  this  suit  was  dismissed  with  costs  on  the 
29th  of  June,  1870. 

On  the  taxation  of  costs  the  solicitor  for  the  Defendants  claimed 
to  be  allowed  the  costs  of  briefs  and  fees  on  the  hearing  for  three 
counsel,  Mr.  Kaif,  Q.C.,  Mr.  Eddia,  Q.C.,  and  Mr.  Langley.  Mr. 
Eddis  had  as  junior  drawn  the  answer  and  advised  the  Defendant ; 
but  before  the  suit  came  to  a  hearing  Mr.  Eddis  was  called  within 
the  Bar.  Mr.  Kay  had  not  been  regularly  retaiiied,  but  he  had 
been  employed  with  Mr.  Eddis  on  a  motion^  the  order  in  which 
was  taken  by  consent,  that  the  cross-examination  of  the  Plaintiff 
(1)  Law  Rep.  7  Ch  48. 
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in  one  suit  should  be  used  in  all  the  suits.  The  Taxing  Master, 
Mr.  SkirraWf  disallowed  the  costs  of  the  brief  and  the  fee  for 
Mr.  Kay. 

The  Plaintiflf  had  filed  in  each  suit  an  aflSdavit  of  documents^ 
which  was  stated  to  have  been  on  a  lithographed  form,  and  Lis 
solicitor  informed  the  solicitor  of  the  Defendants  that  it  was  so, 
and  ofiered  him  copies.  The  Defendants'  solicitor  took  an  oflSce- 
copy  of  the  affidavit  in  one  of  the  suits.  He  also  attended  at  the 
Becord  Office,  and  found  that  the  affidavits  in  the  other  suits  cor- 
responded word  for  word.  He,  therefore,  did  not  take  any  other 
copies,  but  he  charged  in  each  suit  £5  lOs.  8d.  for  perusing  the 
affidavit,  being  at  the  rate  of  id.  a  folio,  as  under  the  Begula- 
tions  of  Hilary  Term,  1860.  This  charge  was  disallowed  by  the 
Taxing  Master. 

The  Vice-Chancellor  Bacon,  upon  a  summons  to  review  the 
Taxing  Master's  certificate,  ordered  it  to  be  referred  back  to  the 
Taxing  Master,  with  directions  to  allow  the  charges  (1).  Through 
some  mistake,  apparently,  no  one  appeared  for  the  Plaintiff  upon 
the  hearing  of  this  summons. 

The  Plaintiff  now  moved  by  way  of  appeal  to  discharge  the 
order  of  the  Yice-Ohancellor. 


(1)  1872.  Mar.  16.  Sib  J.  Bacon, 
V.C.  said  that  as  to  the  first  objec- 
tion he  should  have  thought  that  the 
Schedule  to  the  Regulations  of  1860 
was  a  sufficient  authority,  as  it  said 
that  4d.  a  folio  should  be  allowed  to  a 
solicitor  for  perusing  an  affidavit  The 
solicitor  in  this  case  did  peruse  the 
affidavit  by  going  to  the  Record  Office 
and  perusing  the  copy  which  had  been 
filed.  There  was  nothing  in  the  Orders 
which  said  that  a  solicitor  must  take  a 
copy  before  he  could  charge  for  perus- 
ing. His  Honour  must  therefore  over- 
rule the  Taxing  Master  in  disallowing 
the  sum  charged. 

As  to  the  other  objection,  what  was 
the  meaning  of  the  word  "retainer" 
as  used  in  the  judgment  in  Cousens  v. 
Ctnuens  (Law  Rep.  7  Ch.  48),  His 
Honour  did  not  understand  it  to  be 


limited  to  the  case  where  a  paper  with 
a  guinea  was  delivered;  His  Honour 
thought  that  the  Lord  Justice  meant 
by  "retained'*  "engaged"  or  "em- 
ployed" in  the  course  of  the  case,  and 
as  Mr.  Kay  had  been  so  employed. 
His  Honour  was  relieved  from  all 
difficulty,  and  was  glad  to  follow  th& 
decision  of  Lord  Justice  James.  It 
would  be  in  the  highest  degi'ee  un- 
reasonable that  because  the  counsel 
who  had  drawn  the  pleadings  and  had 
advised,  happened  to  be  called  within 
the  Bar,  therefore  the  client  waa  to  be 
left  without  his  assistance.  The  rule 
that  there  must  not  be  more  than  two 
counsel  was  well  understood,  and  must 
be  acted  upon;  but  the  present  case 
was  an  exception,  founded  upon  rational 
principles  and  justice. 
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Mr.  Swanston,  Q.C.,  and  Mr.  Everitt,  for  the  Plaintiff: —  l.  jj. 

Where  a  third  counsel  is  allowed  the  cause  must  be  heavy,  and        J^ 
there  must  be  a  regular  retainer.    Here  there  was  no  retainer,  and       Bbtm 
the  motion  on  which  Mr.  Kay  was  employed  could  not  have  given     OuEAviai. 
him  such  a  knowledge  of  the  case  as  to  make  it  necessary  to 
employ  him  in  all  the  subsequent  proceedings.     As  to  the  charge 
for  perusing,  the  solicitor  does  not  pretend  to  say  that  he  did 
really  peruse  these  affidavits. 

Mr.  Kay,  Q.C.,  Mr.  EddiSy  Q.C.,  and  Mr.  Lanffley,  for  the 
Defendants : —  • 

As  to  the  third  counsel,  it  is  admitted  that  if  he  had  been  re- 
tained his  costs  would  be  allowed :  Cousens  v.  Comens  (1 ) ;  and  the 
giving  the  piece  of  paper  called  a  retainer  cannot  make  any  diffe- 
rence. If  a  counsel  has  been  once  engaged  in  a  case  the  client 
ought  to  be  allowed  to  keep  him  6tnd  not  be  obliged  to  give  the 
other  side  an  opportunity  of  availing  themselves  of  any  knowledge 
he  may  have  acquired.  At  all  events,  the  costs  of  the  leading 
counsel  must  be  allowed,  for  it  is  the  costs  of  the  third  which  have 
always  been  the  subject  of  dispute.  In  Betts  v.  Cliffwd  (2)  the 
brief  to  a  common  law  barrister  was  allowed,  because  he  had  been 
engaged  in  the  action  at  law.  The  suitor  must  have  a  junior 
counsel,  and  if  his  original  junior  counsel  is  called  within  the  Bar, 
the  suitor  must  prevent  him  from  being  employed  on  the  other 
side. 

As  to  the  perusal,  the  solicitor  did,  for  all  practical  purposes, 
peruse  the  affidavits.  If  he  had  taken  the  office  copies  his  costs 
of  perusal  must  have  been  allowed  as  a  matter  of  course,  and  it  is 
very  hard  that  because  he  saved  the  Plaintiff  the  expense  of  the 
office  copies,  he  should  not  be  paid  for  the  trouble  he  took. 

Sir  W.  M.  James,  L  J. : — 

There  are  two  points  involved  in  this  case.  The  first  point  is, 
whether  the  Taxing  Master  has  taken  a  right  view  of  what  was 
decided  in  Cousens  v.  Cousens,  as  to  the  circumstances  under  which 
a  third  counsel  is  to  be  allowed. 

(1)  Law  Rep.  7  Ch.  48.  (2)  IJ.  &  H.  74. 
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L.  JJ.         In  that  ca86  of  Cousens  v.  Ctmsens  (1),  the  Lord  Justice  and  myself 

1872       affirmed  the  decision  of  the  Yice-Chancellor,  affirming  the  decision 

BiTTB       of  the  Taxing  Master.    We  thought  that  in  that  particular  case^ 

Qj^yj^j^    ^Mid  under  special  circumstances,  a  Defendant  was  obUged  to  pay 

for  three  counsel.    But  from  the  arguments  addressed  to  us  to-day 

I  rather  think  that  we  must  have  gone  too  far  in  CousensY.  Cousensi 
If  that  case  is  to  govern  this  case,  then  it  ought  not  to  be  held  as 
laying  down  a  rule,  which,  according  to  the  argument,  is  simply 
that  because  one  of  the  counsel  has  been  called  within  the  Bar 
there  may  always  be  a  third  counsel  allowed.  If  that  is  to  be  an 
exceptional  circumstance,  everything  is  to  be  an  exceptional  cir- 
cumstance— anything  would,  in  fact,  bring  it  within  the  rule.  I 
think,  therefore,  that  the  Taxing  Master  was  quite  right  in  hold- 
ing that  this  case  was  not  brought  within  Ckmsens  v.  Couaens. 

I  ought  to  say  that  where  there  has  been  a  sort  of  moral  obliga- 
tion created  by  giving  a  retainer,  that  obligation  should  not  be 
disregarded.  That  principle  was  acted  upon  by  the  Vice-chancellor 
and  the  Taxing  Master  in  Cousens  v.  Cousens. 

The  other  point  is  with  regard  to  the  fees  for  perusing  the  affi- 
davit of  documents  in  each  case.  I  am  of  opinion  that  there  was 
in  tact  no  perusal  within  the  meaning  of  the  rule.  When  it  is  said 
that  the  solicitor  is  to  have  a  fee  of  fourpence  per  folio  for  perusing, 
that  means  fourpence  per  folio  for  that  professional  consideration 
which  is.  required  to  determine  what  step  ought  to  be  taken  for  the 
client — whether  the  affidavit  requires  answering,  or  excepting  to  as 
an  unsatisfactory  affidavit  of  documents.  Now  in  this  case  there 
were  a  great  number  of  Defendants,  all  of  them  appearing  by  the 
same  attorney,  and  all  in  respect  to  the  same  kind  of  infringement 
The  solicitor  was  told  that  the  affidavit  of  documents  was  the  same 
in  every  case,  as  of  course  it  would  be,  and  no  solicitor  could  have 
the  slightest  doubt  that  it  would  be  so ;  in  fact  the  affidavits  were 
lithographed.  The  solicitor  says  he  was  not  bound  to  take  that 
statement,  and  he  went  to  the  Becord  Office  to  see  if  the  affidavits 
were  the  same.  But  that  is  not  perusing  the  affidavits ;  it  is  only 
verifying  the  fact  that  the  one  was  a  copy  of  the  other,  just  as  if 
they  had  been  so  many  copies  of  a  published  book.  I  am  of 
opinion,  therefore,  that  the  Taxing  Master  was  quite  right,  and  that ' 
there  was  no  perusal 

(1)  Law  Rep.  7  Ch.  48. 
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I  am  told  that  if  that  is  to  be  the  rule^  then  the  solicitor  will  in       L.  JJ. 
every  case  take  o£Sce  copies ;  but  I  think  that  solicitors  probably        1872 
will  not  incur  such  needless  expense  when  they  have  half-a-dozen       Bettb 
clients.    They  will  think  it  not  right  to  incur  expense  for  the     clkaVer. 

purpose  of  obtaining  an  opportunity  of  making  a  charge.    I  hope        

that  solicitors — respectable  solicitors — ^will  not  be  actuated  by  any 
such  motive^  and  will  not  in  such  a  case  take  office  copies^  notwith- 
standing the  decision  that  there  is  to  be  no  charge  for  the  perusal. 
The  order  of  the  Vice-Chancellor  will  therefore  be  discharged,  and 
the  taxation  will  remain  as  it  was ;  but  as  the  Plaintiff  did  not 
appear  in  the  Court  below,  there  will  be  no  costs  on  either  side. 

Sib  6.  Mellish,  L.J.,  concurred. 

Solicitors:  Messrs.  Bdbinson,  San,  dt  Edmonds;  Messrs.  Flux 
&Co. 


LUCAS  V.  SIGGERS.  L.  jj. 

[1871    L.    98.]  J^ 

GRAY  V.  SIGGERS,  lfarcM5,23. 

[1872    G.    33.] 
Practice — Cmcurrmi  Suits — Trans/er^^Costs, 

When  a  bill  has  been  filed  in  one  bronch  of  the  Court,  and  a  second  bill 
relating  to  the  same  estate  has  been  filed  in  another  branch,  the  second  snit, 
even  when  a  decree  in  it  has  been  obtained,  will  be  transferred  to  the  branch 
of  the  Court  in  which  the  first  bill  was  filed,  and  the  Piaintififs  in  the  second 
suit  will  pay  the  costs  of  the  application  for  transfer. 

x5t  the  will  of  James  Siggers^  Martha  Siggers  and  C.  Tompkins 
were  appointed  executors.  The  grant  of  probate  of  the  will  was 
disputed,  and  on  the  21st  of  June,  1871,  Martha  Lucas,  and  M.  M. 
Oray  and  J.  8.  Gray,  two  infants,  suing  by  their  next  friend,  filed 
a  bill  in  the  Court  of  the  Vice-Chancellor  MaJins  against  Martfui 
Siggers  and  C.  Tompkins,  the  executors,  and  A.  Lucas,  as  Defen- 
dants. The  biU  contained  allegations  which  shewed  the  Plaintiffs 
to  have  an  interest  in  the  estate  in  the  event  of  the  will  being  in- 
valid (which  allegations  appeared  to  be  incorrect),  and  prayed  a 
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reoeiver  and  injunctioii  pendente  lUe,  and  prayed  for  administration 
of  the  estate  of  James  Stiffen. 

On  the  10th  of  February,  1872,  ptobate  of  the  will  of  Jamei 
Siggers  was  granted  to  Mariha  SiggerseLui  0.  Tompkins,  the  execa- 
tors ;  and  on  the  14th  of  Febroary,  1872,  the  in&nts,  If.  JIf.  Chray 
and  J.  8.  Crray,  who  took  interests  under  the  will,  filed  a  bill 
(Gray  y.  Siggers),  by  another  next  friend,  in  the  Court  of  the 
Master  of  the  Bolls,  against  the  executors  as  Defendants,  for 
administration  of  the  estate  of  James  Siggers  ;  and  on  the  17th  of 
February  a  decree  in  this  suit  was  obtained. 

On  the  15th  of  March  Mr.  Gardiner,  for  the  executors,  moved  in 
Lucas  V.  Siggers,  the  first  suit,  that  it  might  be  transferred  to  the 
Court  of  the  Master  of  the  Soils. 

Mr.  Fry,  Q.C.,  and  Mr.  Bawlinson,  for  the  Flaintifis  in  Lucas  t. 
Siggers,  the  first  suit,  cited  OrreU  v.  Busch  (1). 

Theib  Lordships  said  that  in  all  cases  where  there  were  two  suits 
relating  to  the  same  estate,  they  should  follow  the  rule  that,  whether 
a  decree  had  or  had  not  been  obtained  in  the  second  suit,  the 
second  suit  should  be  transferred  to  the  Court  in  which  the  first  suit 
was.  And  after  some  discussion  their  Lordships  said,  that  the 
Plaintiffs  in  the  second  suit  must  pay  the  costs  of  the  application, 
as  they  were  aware  of  the  institution  of  the  first  suit. 


There  was,  however,  a  difficulty  in  drawing  up  this  order,  as  the 
Plaintiffs  in  the  second  suit  had  not  been  served  with  notice  of  the 
motion ;  and  the  motion  came  on  again,  together  with  a  motion 
made  in  both  suits  by  the  Plaintiff  in  the  first  suit,  that  the  second 
suit  might  be  transferred  to  the  Court  of  the  Yice-Chancellor 
Malins. 

Mr.  Fry,  Q.C.,  and  Mr.  Bawlinson,  for  the  Plaintiffs  in  the  first 
suit. 

Sir  B.  BaggaUay,  Q.C.,  and  Mr.  Gardiner,  for  the  executors,  said 
that  the  practice  was  different  when  a  decree  had  been  made,  and 
cited  DanieasCh.  Pr.  (2). 

(1)  Law  Rep.  6  Ch.  467,  (2)  4th  Ed.  p.  740. 
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Mr.  SatUhffate,  Q.C.,  and  Mr.  Simmmds,  for  the  Plaintiffs  in  the 
second  suit,  objected  that  the  first  suit  could  not  have  been  car- 
ried on,  and  that  no  decree  could  be  obtained  in  it.  The  alle- 
gation of  title  could  not  be  proved,  and,  moreover,  even  the  title 
alleged  was  displaced  by  the  grant  of  probate. 

Sir  W.  M.  James,  L.J.,  said  that  the  Court  could  not^make  any 
nice  distinctions  as  to  the  nature  of  the  first  suit,  and  would  in  all 
cases  adhere  to  the  rule,  that  when  there  was  an  existing  suit  as  to 
property,  and  a  second  suit  as  to  the  same  property  was  begun  in 
a  different  branch  of  the  Court,  the  second  suit  should  be  trans- 
ferred to  that  branch  of  the  Court  in  which  the  first  suit  was,  and 
the  Flaintifib  in  the  second  suit  must  pay  the  costs  of  the  appli- 
cation. That  would  be  the  order  made  on  the  second  motion.  The 
first  motion  must  be  refused  with  costs,  as  the  Plaintiffs  in  the 
second  suit  were  not  served  with  notice. 

Sib  G.  Mellisq,  L.J ,  concurred. 

Solicitor  for  the  Plaintifis  in  Lucas  v.  Siggers:  Mr.  James 
Mason. 

Solicitors  for  the  Plainti£b  in  Chray  v.  Siggers:  Messrs.  Kgnaston 
dt  Qasquet. 

Solicitors  for  the  Executors :  Messrs.  Niccl  &  Son, 
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Ex  parte  FOOliEY.    I»r6  RUSSELL. 

Bankruptcy^-Liqutdation  by  Arrangement— Parliament'-Memher  of  Bouse  (f 
Commons^Bankruptcy  Act^  1869,  ».  122. 

The  direction  in  section  122  of  the  Bankrvpicy  Act,  1869,  that  if  within 
the  time  therein  mentioned  the  order  of  adjudication  against  a  hankrapt 
member  of  the  House  of  Commons  is  not  annalled  and  his  debU  are  not 
fully  paid  or  satisfied,  the  Court  shall  certify  the  same  to  the  Speaker  of  the 
House  of  Commons,  is  not,  by  sect  125,  sub-sect.  7,  made  applicable  in  the 
case  of  a  member  who  has  not  become  bankrupt  but  whose  afifairs  are  in 
liquidation  imder  Part  6  of  the  Act. 

This  was  an  appeal  from  an  order  of  Mr.  Eegistrar  Boehe,  sitting 
for  the  Chief  Judge. 


Ii.Jj. 
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L.  JJ.  On  the  9th  of  March,  1870,  Sir  William  BussM  presented  his 

1872        petition  for  liquidation  by  arrangement.     On  the  7th  of  April  a 

Exparte     fleeting  of  creditors  was  held,  and  was  adjourned  till  the  28th 

PooLET.      of  April. 

BuMttL.         O^  *^®  20th  of  April  Pooley  filed  his  petition  for  adjudication 

against  Sir  W.  Bussdl,  and  it  was  appointed  to  be  heard  on  the 

4th  of  May.  On  the  28th  of  April  the  adjourned  meeting  of 
creditors  was  held,  and  again  adjourned  until  the  26th  of  May. 
On  the  4th  of  May  an  order  was  made  restraining  Podey  from 
further  proceedings  till  the  27th  of  May.  On  the  26th  of  May 
the  creditors  passed  resolutions  that  the  affairs  of  Sir  W.  BusseU 
should  be  liquidated  by  arrangement — that  his  discharge  should 
be  granted  on  his  paying  to  the  trustee,  within  one  month  after 
registration  of  the  resolutions,  £4000,  and  within  the  same  period 
giving  the  trustee  a  covenant  or  bond  for  payment  of  £5000,  by 
five  equal  yearly  instalments,  the  first  to  be  payable  at  the 
expiration  of  twelve  months  from  the  date;  that  if  default  was 
made  in  payment  of  the  £4000,  any  creditor  might  present  a 
petition  for  adjudication  under  the  Bankruj^tey  Act,  1869,  s.  125,  sub- 
sect.  12,  and  that  the  several  instalments  and  the  £4000  should 
be  applied  as  part  of  the  debtor's  estate,  and  be  in  satisfaction  of 
any  right  to  apply  under  sect.  89  as  to  the  pay  or  half-pay  of  the 
debtor.  These  resolutions  were  registered  on  the  14th  of  June. 
Sir  W,  BusseU  was  a  member  of  the  House  of  Commons  at  the 
time  of  filing  his  petition,  and  continued  such.  Podey  was  a 
creditor  who  had  proved  for  £2500. 

No  dividend  having  been  paid,  Pooley,  on  the  2nd  of  March, 
1872,  gave  notice  of  motion  under  the  Bankruptcy  Act,  1869,  s.  122, 
for  an  order  that  the  following  facts  might  be  certified  by  the 
Court  to  the  Speaker  of  the  House  of  Commons,  viz.,  "  that  the 
said  Sir  W.  BusseU,  being  a  member  of  the  Commons  House  of 
Parliament,  did,  on  the  9th  day  of  March,  1870,  file  a  petition  in 
the  London  Court  of  Bankruptcy  for  the  liquidation  of  his  affairs 
by  arrangement,  and  that  a  special  resolution  has  been  passed  in 
pursuance  of  the  Bankruptcy  Act,  1869,  declaring  that  his  affairs 
are  to  be  liquidated  by  arrangement,  and  has  been  duly  registered, 
and  that,  although  more  than  one  year  has  elapsed  from  the  date 
of  the  passing  of  the  said  resolution,  the  debts  of  the  creditors 
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Mr.  Sibanstony  Q.C.,  and  Mr.  Brough,  for  the  Appellant : — 

Throughout  the  Bankruptcy  Act,  until  we  come  to  Part  6,  which 
relates  to  liquidation  by  arraugementy  there  is  not  a  single  refer- 
ence to  liquidation  by  arrangement.  Then  sect.  125,  sub-sect.  7, 
extends  to  liquidation  by  arrangement  the  enactments  relating  to 
bankruptcy.  The  Eegistrar  thought  that  the  122nd  section  was  a 
penal  one,  and  must  be  construed  strictly ;  but  the  Court  has  con- 
strued the  reputed  ownership  clause,  which  is  more  penal  in  its 
nature,  as  extending  to  liquidation  by  arrangement.  The  statute 
54  &  35  Vict  c.  50,  s.  3,  for  disqualifying  bankrupts  from  sitting 
in  the  House  of  Lords,  expressly  includes  liquidation  by  arrange- 
ment. 

[The  Lord  Justice  Mellish: — That  does  not  shew  that  a 
similar  case  was  provided  for  in  the  earlier  Act.] 

[They  referred  to  In  re  Amherst's  Trusts  (1)  and  Ex  parte 
Bayner  (2).] 

The  Hon.  A.  Thesiger  and  Mr.  LinMater,  for  Sir  W.  BusseU, 
were  not  called  upon. 

Sir  W.  M.  James,  L.  J. : — 

By  Part  V.  of  the  Bankruptcy  Act,  1869,  provisions  are  made 
.as  to  persons  having  privilege  of  Parliament  Sect  121  pro- 
vides that,  if  a  member  of  the  House  of  Commons  is  adjudged 
bankrupt,  he  shall  be  and  remain  during  one  year  from  the  date 
•of  the  order  of  adjudication  incapable  of  sitting  and  voting  in  the 
House,  unless  within  that  time  the  order  is  annulled  or  the  cre- 
ditors fully  paid  or  satisfied.  Sect.  122  provides  that  "  if  within 
the  time  aforesaid  the  order  of  adjudication  is  not  annulled,  and 
the  debts  of  the  bcmkrupt  are  not  fully  paid  or  satisfied  as  afore- 
:8aid,  then  the  Court  shall,  immediately  after  the  expiration  of  that 
(1)  Law  Rep.  13  Eq.  464.  (2)  Law  Rep.  7  Ch.  826. 


who  proved  debts  under  the  said  proceedings  have  not  been  fully  l.  JJ. 
•paid,'*  or  that  Pooley  might  be  at  liberty  to  proceed  with  his  bank-  1872 
ruptcy  petition.  m^He 

On  the  26th  of  Mai*ch,  1872,  Mr.  Eegistrar  Boche  refused  the 
application  with  costs.   Pooley  appealed. 
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time,  certify  the  same  to  the  Speaker  of  the  House  of  Commons^ 
and  thereupon  the  seat  of  such  member  shall  be  y£tcant."  Thai 
section  casts  on  this  Court  a  duty  as  between  this  Court  and  the 
House  of  Commons — ^a  doty  cast  on  this  Court  ^  officio — and 
whether  it  be  open  or  not  to  any  person  to  come  to  inform  us  of 
the  facts  on  which  the  present  application  is  founded,  the  person 
making  it  has  no  more  business  to  read  us  a  lecture  as  to  how  we 
ought  to  discbarge  that  official  duty  than  to  advise  us  as  to  how  we 
ought  to  dispose  of  any  other  case  in  the  paper.  I  am  of  opinion 
that  the  Begistrar  was  right  in  refusing  to  certify  anything  whicb 
was  not  within  the  express  terms  of  sect.  122.  It  appears  to  me 
idle  to  contend  that  sect.  125  has  anything  to  do  with  the  consti- 
tutional questions  involved  in  Part  V.  The  sub-sect.  7,  to  which 
we  have  been  referred,  appears  to  me  clearly  to  have  reference 
only  to  the  distribution  of  the  debtor's  property  among  his  cre- 
ditors, and  to  have  no  application  to  a  case  like  the  present  The 
Begistrar  came  to  a  right  conclusion ;  and  I  trust  that  this  will  be 
the  last  case  in  which  a  stranger  will  come  to  instruct  the  Court 
how  to  discharge  its  official  duties. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  There  is  an  important  difference 
between  Part  V.  and  the  other  parts  of  the  Bankruptcy  Ad.  The 
other  parts  of  the  Act  relate  to  the  rights  of  creditors  against 
the  property  of  the  debtor ;  but  Part  V.,  with  the  exception  of  sect. 
120,  relates  only  to  the  seat  of  a  bankrupt  member  of  the  House 
of  Commons.  If  sects.  121  to  124  are  read  by  themselves,  they 
relate  only  to  bankruptcy.  Sect.  122  directs  the  Court  in  certain 
circumstances  to  send  a  certain  certificate  to  the  Speaker  of  the 
House  of  Commons.  Are  we  to  send  a  certificate  in  the  terms  of 
the  Act,  or  to  frame  another  according  to  the  circumstances?  We 
cannot  certify  in  the  terms  of  the  Act,  for  such  a  certificate  would 
not  be  correct,  and  it  appears  to  me  that  we  have  no  power  to 
certify  in  any  other  terms.  As  this  part  of  the  Act  does  not 
relate  to  the  rights  or  remedies  of  creditors,  but  only  to  the 
vacating  the  seats  of  members  of  the  House  of  Commons,  we  must 
be  cautious  not  to  put  upon  it  too  extended  a  construction.  It  i» 
not  for  us  to  consider  whether  there  is  any  substantial  difference 
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between  liquidation  and  bankruptcy,  nor  whether  it  is  right  and 
proper  that  a  member  of  Farh'ament  whose  affairs  are  liquidated 
by  arrangement  should  lose  his  seat ;  we  must  not  interfere  unless 
we  see  clearly  that  the  Legislature  intended  us  to  do  what  is 
asked.  To  send  a  certificate  not  in  the  terms  of  the  Act  might, 
haying  regard  to  sect.  123,  place  the  Speaker  in  great  difficulty  if 
it  were  sent  during  a  recess  of  the  House.  The  question  is,  whether 
sect.  125,  sub-sect.  7,  makes  sect.  122  applicable  to  the  case  of 
liquidation  by  arrangement.  Had  Parliament  so  intended,  we 
should  surely  have  found  in  sub-sect.  7  some  express  reference  to  the 
subject  dealt  with  in  Part  V.  The  words  "  so  far  as  the  same  are 
applicable"  shew  that  there  are  provisions  in  the  Act  which  the 
Legislature  considered  not  to  be  applicable  to  liquidation;  and 
there  having  been  no  reference  to  Part  V.,  I  think  that  its  provisions 
are  to  be  treated  as  not  applicable. 

I  agree  with  the  Lord  Justice  that  the  sending  the  certificate 
is  an  eflj  offieio  duty  of  the  Court  of  Bankruptcy.  I  doubt  whether 
we,  as  a  Court  of  Appeal  in  Bankruptcy,  could  properly  be  apph'ed 
to  on  the  subject,  and  I  certainly  think  that  in  strictness  we 
might  have  refused  to  hear  any  argument  on  the  point. 

Solicitors :  Messrs.  Harper,  Broad,  <&  Battcoek ;  Messrs.  Link- 
later,  Hackwoad,  dk  Co. 
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In  re  HOPE. 

Cammiital  under  The  Dehtors  Act,  1869  (32  A  33  VicU  c.  62),  8.  4,  suh-s.  4— 
Order  on  Solicitor  to  pay  Costs. 

A  common  order  was  made  against  a  solicitor  for  delivery  of  his  bill  of 
costs  and  taxation.  He  moved  to  discharge  this  order,  and  his  application 
was  dismissed  with  costs.  He  then  appealed,  and  his  appeal  was  also  dis- 
missed with  costs  :^ 

Held,  that  the  non-payment  of  the  costs  of  the  appeal  was  not  a  default  in 
payment  of  a  sum  of  money  by  a  solicitor  as  an  officer  of  the  Court  within 
the  Debtors  Act,  1869,  s.  4,  sub-s.  4,  and  that  an  attachment  could  not  be 
issued  against  him. 

Decision  of  the  Master  of  the  Bolls  reversed. 

X  HIS  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls. 
Mr.  B.  Hope,  a  solicitor,  had  received  money  amounting  to  abou^ 
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L.  JJ.  £42  from  Mr.  O.  Hawkins  and  others  for  the  purpose  of  prosecuting 
1872  certain  searches,  and  of  taking  proceedings  for  recovering  money 
In  It       in  the  Court  of  Chancery  which  his  clients  claimed. 

In  May,  1871,  Mr.  Hawkins  took  out  the  common  order  to  com- 
pel Mr.  Hope  to  deliver  his  bill  of  costs  and  disbursements,  and  to 
account  for  the  money  received,  and  to  have  the  bill  of  costs  taxed. 

On  the  25th  of  November,  1871,  Mr.  Hope  moved  before  the 
Master  of  the  Bolls  to  discharge  this  order,  but  the  motion  was 
refused  with  costs. 

On  the  13th  of  February,  1872,  Mr.  Hope  renewed  the  motion 
by  way  of  appeal  before  the  Lords  Justices,  but  the  appeal  motion 
was  also  dismissed  with  costs. 

On  the  5th  of  April  a  subpoena  was  issued  against  Mr.  Hope,  at 
the  suit  of  Mr.  Hawkins,  for  non-payment  of  the  costs  of  the 
appeal  motion,  which  had  been  taxed  at  £19  9a.  8cZ.,  and  on  the 
25th  of  April,  the  costs  not  having  been  paid,  an  order  for  attach- 
ment was  made  against  him  by  the  Master  of  the  BoUs.  The 
order  recited  that  it  appeared  to  the  satisfetction  of  the  Court  that 
Mr.  Hope  had  made  default  in  the  payment  of  the  above-named 
costs,  and  that  such  a  default  was  a  default  of  a  solicitor  within 
the  meaning  of  the  Debtors  Act,  1869. 

From  this  order  Mr.  Hope  appealed. 

Mr.  Jackson,  for  the  Appellant : — 

The  Debtors  Act,  1889  (32  &  33  Vict.  c.  62),  abolishes  imprison- 
ment for  debt  in  all  cases  except  those  mentioned  in  sect.  4.  The 
exception  on  which  this  order  is  based  is  contained  in  sub-sect  4 : 
"  Default  by  an  attorney  or  solicitor  in  payment  of  costs  for  mis- 
conduct as  such ;  or  in  payment  of  a  sum  of  money  when  ordered 
to  pay  the  same  in  his  character  of  an  officer  of  the  Court  making 
the  order."  The  default  in  this  case  came  under  neither  of  those 
descriptions. 

Mr.  M.  T.  Martin,  for  Mr.  Hawkins: — 

The  order  to  pay  costs  having  been  made  in  relation  to  an  appli- 
cation to  tax  a  solicitor's  bill,  the  costs  must  be  taken  to  have  been 
payable  by  the  solicitor  in  his  character  as  such :  In  re  Bush  (1). 
(1)  Law  Rep.  9  Eq.  147. 
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•Costs  have  been  held  to  be  included  in  the  words  "  sum  of  money  ":       L.  JJ. 
Iteff.  Y.  Pratt  (!)•  1872 

In  re 

Sib  W.  M.  James,  L.J. : —  Hopk. 

It  appears  to  me  that  the  meaning  of  the  Act  is  quite  clear. 
Its  object  was  to  relieve  from  imprisonment  any  one  whose  default 
in  payment  of  a  sum  of  money  arose  from  poverty.  Therefore  cer- 
tain cases  were  exempted  from  the  operation  of  the  Act,  in  which 
imprisonment  was  a  penalty  for  misconduct. 

It  is  not  every  case  in  which  a  solicitor  is  ordered  to  pay  a  sum 
of  money  that  he  is  liable  to  imprisonment  for  not  paying  it;  but 
if  he  has  received  money  of  his  client,  he  is  guilty  of  a  breach  of 
duty  unless  he  has  it  ready  when  it  is  called  for ;  and  if  he  makes 
default,  the  Court  always  considers  him  liable  to  punishment. 
That  was  the  case  in  In  re  Bush  (2).  There  the  solicitor  had  re- 
ceived money  of  his  client,  and  when  called  on  he  was  not  able 
to  pay  it.  But  that  is  very  different  from  a  case  where  a  solicitor 
is  ordered  to  pay  costs  simply  as  an  unsuccessful  litigant.  He  is 
then  to  be  treated  in  the  same  way  as  any  other  person  nnder 
default  in  payment  of  costs.  The  order  of  the  Master  of  the  Bolls 
must  therefore  be  discharged. 

Sir  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  I  do  not  say  that  if  a  solicitor  in  his 
<5haracter  of  a  solicitor  were  ordered  to  pay  a  sum  of  money  with 
-costs,  he  would  not  be  liable  to  be  imprisoned  for  non  payment  of 
the  costs  as  well  as  of  the  original  sum  recovered.  The  question 
is  whether  the  costs  are  due  from  him  as  an  officer  of  the  Court. 
In  this  case  he  made  the  application  to  the  Court  as  an  ordinary 
litigant,  and  being  unsuccessful  was  ordered  to  pay  the  costs. 

•Sir  W.  M.  James,  L.J. : — I  agree  that  in  the  case  supposed  of  a 
solicitor  being  ordered  in  his  character  of  solicitor  to  pay  a  sum 
•of  money  with  costs,  the  costs  would  be  considered  as  included  in 
4Jie  sum  ordered  to  be  paid. 

Solicitors:  Mr.  J?.  Hope;  Mr.  Strangwayz. 

(1)  Law  Rep.  5  Q.  B.  176.  (2)  Law  Rep.  9  Eq.  147. 
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L.JJ.  Ex  parte  DA.Y1S.    In  re  DAVIS. 

1872 

s^y^  Bankruptcy — Liquidation  hy  Arrangement — Extraordinary  Besoiution — Direc- 

June  20.  tion  to  transfer  Proceedings  to  another  Court — Filing  and  Registration  of 

"""  Proceedings — Stamps — Bankruptcy  Act,  1869,  ».  126 — Bankruptcy  Bules, 

1870,  rr.  20C,  284,  288. 

An  extraordinary  resolution  of  creditors  presented  to  a  Begistrar,  under 
the  Bankruptcy  Act,  1869,  s.  126,  must  have  the  proper  stamp  affixed,  and 
must  be  accompanied  by  the  affidavit  required  by  Rale  284  of  the  Bank- 
ruptcy Rules,  1870,  verifying  the  statement  of  proofs  and  proxies ;  other- 
wise it  cannot  be  received  by  .the  Begistrar,  either  for  the  purix)se  of  filing 
or  of  registration. 

A  direction  to  transfer  the  proceedings  to  another  Court,  under  Bule  288 
of  the  Bankruptcy  Rules,  1870,  is  part  of  the  resolution  in  which  it  is  inserted,, 
and  has  no  validity  till  such  resolution  has  been  registered. 

XHIS  was  an  appeal  from  aoi  order  of  the  Jadge  of  the  Oldhuiy 
County  Court,  Staffordshire, 

Richard  Davis,  a  debtor  residing  within  the  district  of  the 
Oldbury  County  Court,  filed  a  petition  for  liquidation  by  arrange- 
ment in  the  Oldbury  County  Court. 

The  first  meeting  of  his  creditors  wbjs  held  on  the  12th  of  Feb- 
ruary, 1872,  when  an  extraordinary  resolution  was  passed,  under 
the  126th  section  of  the  Bankruptcy  Act,  1869,  by  which  the  cre- 
ditors accepted  a  composition  of  10s.  in  the  pound. 

On  the  24th  of  February  the  second  meeting  was  held,  at  which 
the  resolution  was  duly  confirmed,  and  the  creditors  added  to 
.  the  resolution  a  direction,  under  Bule  288  of  the  Bankruptcy 
Bules,  1870,  that  the  proceedings  should  be  transferred  to  the 
Walsall  County  Court,  which  is  four  miles  distant  from  the  Old- 
lury  County  Court,  and  under  the  same  Judge,  but  under  a  dif- 
ferent Registrar. 

The  solicitor  for  the  debtor  presented  the  resolution  to  the 
Begistrar  of  the  Oldbury  County  Court,  and  requested  him  tO" 
file  the  resolution  and  to  transfer  the  proceedings  forthwith  to  the 
Begistrar  of  the  WalsdU  County  Court.  The  Registrar,  however, 
refused  to  transfer  the  proceedings  on  the  following  grounds : — 

First,  that  the  proofs  of  proxies  produced  at  the  meetings  when, 
the  resolution  was  passed,  and  the  debtor's  statement,  were  not 
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yerified  by  aflSdavit  in  accordance  with  Bale  284  of  the  Bank- 
ruptcy Btdes,  1870. 

Secondly,  that  the  resolution  was  not  stamped  with  the  ad 
valorem  stamp  required  by  the  Lord  Chancellor's  Order  of  the  10th 
of  August,  1871. 

Thirdly,  that  the  direction  for  transfer  was  not  passed  at  the  first 
meeting,  and  that  no  notice  was  given  to  the  creditors  that  it  would 
be  passed  at  the  second  meeting. 

The  debtor  then  applied  to  the  County  Court  Judge  for  an  order 
directing  the  Registrar  to  transfer  the  proceedings,  but  the  Judge 
agreed  with  the  opinion  of  the  Begistrar,  and  refused  to  make  the 
order.  The  debtor  appealed  from  this  decision  to  the  Chief  Judge, 
who  dismissed  the  appeal  with  costs,  and  the  debtor  now  renewed 
the  application  before  the  Lords  Justices  (1). 


(1)  The  Bankruptcy  Act,  1869  (32 
A  33  Vict.  c.  71),  8. 126,  enacte  as  fol- 
lows : — 

"The  extraordiDary  resolution,  to- 
gether with  the  statement  of  the  debtor 
as  to  his  assets  and  debts,  shall  be  pre- 
sented to  the  Registrar ;  and  it  shall  be 
bis  duty  to  inquire  whether  such  reso- 
lution has  been  passed  in  manner  di- 
rected by  this  section,  and  if  satisfied 
that  it  has  been  so  passed,  he  shall 
forthwith  register  the  resolution  and 
statement  of  assets  and  debts;  but 
until  such  registration  has  taken  place 
such  resolution  shall  be  of  no  validity, 
and  any  creditor  of  the  debtor  may 
inspect  such  statement  at  prescribed 
times,  and  on  payment  of  such  fee,  if 
itny,  as  may  be  prescribed.'* 

The  Bankruptcy  Rules,  1870,  which 
were  chiefly  referred  to  in  the  argument 
were  the  following : — 

Rule  206.  "  Every  officer  of  the  Cburt 
who  shall  receive  any  document  to 
which  an  adhesive  stamp  shall  be  affixed 
shall  immediately  upon  the  receipt  of 
such  document  deface  the  stamp  there- 
on by  writing,  partly  on  the  stamp  and 
partly  on  the  document,  the  name  of 
the  debtor ;  and  uo  such  document  shall 


be  filed  or  delivered  until  the  stamp 
thereon  shall  have  been  defaced  in  man- 
ner aforesaid ;  and  it  shall  be  the  duty 
of  the  party  presenting  or  receiving 
such  document  to  see  that  such  deface- 
ment has  been  duly  made." 

Rule  284.  "The  person  to  whom  the 
registration  of  the  special  or  extraor- 
dinary resolution  may  have  been  en- 
trusted, or  the  debtor  or  his  attorney, 
as  the  case  may  be,  shall  file  the  same 
in  Court,  together  with  the  debtor's 
statement  of  affairs  and  all  proofs  and 
proxies,  within  three  days  after  he  shall 
have  received  the  same,  or  in  default 
thereof  shall  be  summoned  before  the 
Court,  and  some  person  able  to  depose 
thereto  shall  verify  and  identify  the  re- 
solutions, statement,  proofs  and  proxies 
so  filed  as  being  the  whole  of  the  resolu- 
tions, statement,  proofs,  and  proxies 
come  to  and  produced  at  the  meeting  or 
meetings  when  such  special  or  extra- 
ordinary resolutions  were  passed.* 

Rule  288.  "  The  creditors  assembled 
at  any  general  meeting  may  include  in 
their  resolution  a  direction  that  the  pro- 
ceedings bo  transferred  to  any  Court 
other  than  that  in  which  the  same  were 
originated,  and  upon  any  such  resolu- 
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Mx.Eajfj  Q.C.,  and  Mr.  JSobson,  for  the  Appellant^  contended 
that  there  was  a  distinction  between  filing  and  registering  the  reso- 
lution. The  resolution  to  transfer  the  proceedings  did  not  require 
to  be  registered  before  it  was  acted  upon.  The  duty  of  the  Regis- 
trar was  to  file  the  eztraorc^nary  resolution  within  three  days ; 
and  then,  before  registering  it,  he  could  test  its  validity  by  the 
production  of  the  requisite  affidavit^  and  see  that  it  was  stamped. 

If,  as  in  the  present  case,  there  was  a  direction  to  transfer  the 
proceedings,  this  could  be  at  once  done,  and  the  testing  and  regis- 
tration of  the  resolution  could  be  performed  by  the  Registrar  of 
the  Court  to  which  the  matter  was  transferred.  If  the  creditors 
had  a  preference  for  one  Court  rather  than  another,  they  had  a 
right  to  exercise  their  choice.  They  referred  to  the  Bankruptcy 
Bides,  1870,  rules  206,  284,  288,  and  295. 

Mr.  Be  Gex,  Q.C.,  and  Mr.  FitUay  Knight,  for  the  Registrar^ 
urged  that  the  direction  to  transfer  was  part  of  the  extraordinary 
resolution,  and  till  the  resolution  was  registered  it  had  no  validity. 
The  Bankruptcy  Act,  1869,  sect.  126,  sub-sect.  5,  was  imperative  on 
that  point.  And  it  could  not  be  registered  without  a  stamp  and 
without  the  requisite  aflSdavit.  They  referred  to  the  Order  in 
Bankruptcy  of  the  10th  of  August,  1870,  as  to  stamps. 

Mr.  Bolson,  in  reply. 

Sib  W.  M.  James,  L.J.,  after  shortly  alluding  to  the  circum- 
stances under  which  the  appeal  was  brought  before  the  Court, 
continued ; — 

Independently  of  the  question  of  the  stamp,  which  seems  to  me 
an  important  one,  the  case  depends  upon  Rule  288,  which  pro- 
vides '*  that  the  creditors  assembled  at  any  general  meeting  may 
include  in  their  resolution  a  direction  that  the  proceedings  be  transt- 
ferred  to  any  Court  other  than  that  in  which  the  same  were  origi- 
nated, and  upon  such  resolution  being  filed  the  proceedings  shall 
be  forthwith  transferred  by  the  Registrar  in  accordance  therewith.'* 


tion  being  filed  the  proceedings  shall  be 
forthwith  transferred  by  the  Registrar 
in  accordance  therewith ;  and  the  C!ourt 
to  which  the  same  shall  have  been  trans- 


ferred shall  thereafter  act  in  the  matter 
of  the  proceedings  in  like  manner  as  if 
the  same  had  been  properly  instituted 
therein  in  the  first  instance." 
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N'ow  I    read  that  role,  independently  of  the  word  ''filed,"  that       L.  JJ. 
there  is  to  te  a  direction  included  in  a  resolution.    I  cannot  my-        1872 
self  doixl>t;  that  it  was  intended,  not  that  there  should  be  a  distinct     jghT^rU 
teBolntioii  for  the  purpose  of  submitting  the  other  resolutions  and      ^^y^ 
all  other  proceedings  to  one  Court  instead  of  another,  but  that  in      DAwt 
a  resolution,  whether  it  was  a  special  resolution  or  an  extraordinary 
resolutioii,  there  should  be,  as  a  part  of  it,  a  direction  that  the 
proceedings  should  be  transferred.    It  seems  to  me  that  that  is  a 
very  ixnportant  part  of  the  resolution,  which  requires  to  be  authen- 
ticated   and  verified  as  completely  as  anything  else  in  the  whole 
of  the  proceedings.    Then  the  rule  says,  that  *'  upon  the  resolution 
l>eing  filed  the  proceedings  shall  be  forthwith  transferred  by  the 
l^egistrar."    It  appears  to  me  that  the  Begistrar  has  a  right  to  see 
that  the  piece  of  paper  that  is  produced  is  in  every  respect  com- 
plete.     It  is  not  because  a  piece  of  paper  purporting  to  be  a 
resolution  is  presented  to  him  that  he  is  to  do  what  he  is  asked 
to  do,  but  he  is  in  the  position  of  every  other  public  o£Scer  who  is 
asked  to  part  with  something  entrusted  to  him  by  law.    It  is  his 
duty  to  see  that  there  is  the  proper  authority — ^in  this  case  the 
requisite  resolution.    Then  what  is  the  resolution  ?     The  resolu- 
tion, according  to  my  view,  is  one  that  has  been  passed  by  a 
certain  statutory  majority  either  at  one  or  two  meetings.    The 
Act  of  Parliament  is  plain,  and  the  rule  must  be  interpreted  so  as 
to  be  reconciled  with  it,  or  if  it  cannot  be  reconciled  the  rule  must 
give  way  to  the  plain  terms  of  the  Act.    The  126th  section  of  the 
Act  says,  that  *'  no  resolution  shall  be  of  any  validity  whatever, 
unless  and  until  it  has  been  registered."    If,  therefore,  this  rule 
had  in  terms  said  that,  notwithstanding  the  Act  of  Parliameut, 
the  resolution,  so  far  as  it  contained  a  direction  to  transfer  the  pro- 
ceedings should  be  valid,  before  registration  it  would  have  been 
idtra  vires,  and  on  the  face  of  it  a  repeal  of  the  Act  of  Parliament, 
It  seems,  therefore,  to  me  that  «*  upon  the  resolution  being  filed  " 
must  mean  "  upon  the  resolution  being  presented  for  registration." 
If  necessary  I  should  read  the  word  "  filed  "  as  *•  registered,"  that 
is  to  say,  as  soon  as  a  resolution  which  the  Court  can  take  cog- 
nizance of  has   directed  the  transfer,   it   was  then,   no  doubt, 
intended  that  the  proceedings  should  be  forthwith  transferred. 
That  can  only  be  when  the  Registrar  has  satisfied  himself  that 
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L.  JJ.  there  is  a  binding  resolution  directing  him  to  do  it.  Then  it  is 
1872  argued  that  it  might  be  oonvenient  for  the  creditors  to  have  the 
verification  of  that  meeting  done  at  one  Court  instead  of  another, 
bat  I  do  not  think  that  it  was  intended  that  the  persons  themselves, 
Davu.  the  validity  of  whose  acts  was  to  be  the  subject  of  question,  should 
have  the  liberty  of  transferring  the  matter  to  what  Court  they 
pleased  for  the  purpose  of  determining  whether  they  were  the 
requisite  majority  of  the  creditors,  and  whether  they  had  arrived 
at  a  valid  resolution.  The  most  convenient  course  would  seem  to 
be,  that  the  resolution  should  be  authenticated  by  the  Registrar 
in  the  same  way  as  any  other  resolution  would  require  to  be 
authenticated,  with  respect  to  either  bankruptcy  or  liquidation  by 
arrangement^  and  that  an  uncertain  meeting  of  persons  of  whom 
iiothing  is  known,  and  who  may  have  no  interest  in  the  matter, 
should  not  be  able  to  give  directions  as  to  what  Court  should  con- 
duct the  investigation. 

With  regard  to  the  stamps  also,  I  am  clearly  of  opinion  that  the 
Registrar  had  no  right  to  look  at  the  resolution  for  any  purpose 
whatever,  and  possibly  that  may  be  the  reason  why  the  direction 
is  to  be  included  in  a  resolution.  That  resolution  cannot  be  looked 
At  by  the  Registrar  or  by  the  County  Court  Judge ;  it  cannot  be 
looked  at  by  the  Chief  Judge,  and  it  cannot  be  looked  at  by  us ;  we 
<3annot  know  that  there  has  been  such  a  resolution  passed  unless  that 
resolution  has  upon  it  the  stamps  which,  for  the  purpose  of  providing 
funds  for  the  administration  of  justice,  the  Legislature  has  required. 

I  am  of  opinion,  therefore,  that  the  decision  of  the  Chief  Judge 
is  perfectly  right,  and  ought  to  be  affirmed  with  costs. 

SiB  G.  Mellish,  L.J. : — 

It  is  important  to  remark  that  neither  the  126th  section  nor,  I 
believe,  any  other  section  of  the  Act  of  Parliament,  says  anything 
at  all  about  filing  the  resolution.  There  is  therefore  no  difficulty 
about  the  construction  of  the  section ;  and  there  can  be  no  doubt 
that  what  is  meant  by  ^  presenting  the  resolution  "  is  the  bringing 
in  the  resolution  and  handing  it  over  to  the  Registrar  for  the 
purpose  of  registration;  and  what  the  Act  of  Parliament  con- 
templated was  that  he  was  then  to  enter  into  an  inquiry  whether 
it  had  been  properly  passed,  and  if  he  found  that  it  had,  then  he 
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was  to  register  it,  and  until  he  registered  it  it  was  to  be  of  no       L.  JJ. 
validity  whatever.    Therefore,  as  far  as  that  section  is  concerned,        1872 
there  is  no  difficulty,  but  the  Eules  have  unquestionably  intro-     EaparU 
duced  a  considerable  difficulty  by  providing  what  the  Act  of  Par-      ^^^• 
liament  did  not  provide,  namely,  that  the  resolution  is  to  be  filed      Davm. 
before  it  is  registered.    But  then  by  the  General  Order  of  the  10th 
of  August,  1871,  respecting  fees  in  bankruptcy  "every  extra- 
ordinary resolution  presented  to  a  Eegistrar  under  sect.  126  "  is  to 
have  a  certain  stamp  affixed;  and  by  the  order  of  the  Lords  Com- 
missioners of  the  Treasury  annexed  to  that  order  it  is  directed 
"that  the  stamp  shall  be  affixed  or  the  money  paid  in  respect  of 
every  fee  before  the  proceeding  is  had  in  respect  of  which  the  fee 
is  payable."    That  certainly  appears  to  me  to  direct  in  very  plain 
terms  that  the  stamp  shall  be  affixed  before  the  resolution  shall  be 
presented  to  the  Begistrar ;  so  that,  interpreting  the  section  of  the 
Act  by  that  order,  I  think  it  clear  that  "  presenting  to  the  Begistrar  " 
means  when  it  is  first  brought  in  to  the  Begistrar,  and  that  is  in 
substance  what  the  County  Court  Judge  decided,  for  he  held  that 
the  Begistrar  had  no  right  to  take  any  steps  at  all  npon  this  reso- 
lution until  it  was  stamped.    I  am  of  opinion  that  that  is  a  correct 
decision. 

As  to  the  other  point,  I  confess  1  have  had  a  very  great  difficulty, 
for  although  I  cannot  say  that  I  differ  from  the  view  taken  by  the 
Chief  Judge  and  the  Lord  Justice,  yet  it  appears  to  me  certainly 
that  the  288th  rule  is  really  calculated  to  deceive  the  public 
Because  when  persons  read  a  rule  that  they  may  make  it  part  of 
their  resolution  that  the  proceeding  shall  be  changed  to  another 
Courts  and  then  the  rule  goes  on  to  say  that  '*  that  is  to  be  done 
forthwith  after  the  resolution  is  filed,"  they  would  be  surprised  to 
find  that  the  true  construction  is,  that  it  is  not  to  be  done  until 
after  the  resolution  is  registered.  Bat  though  in  the  course  of 
the  argument  I  had  very  great  doubt  upon  that  question,  I  do  not 
say  I  differ  from  the  conclusion  to  which  the  Lord  Justice  has  come ; 
and  I  have  a  very  clear  opinion  on  the  question  of  the  stamp. 

Solicitors  for  the  Appellant :  Messrs.  Buignan  db  Co. 
Solicitors  for  the  Bespondents :  Messrs.  Wtlkim,  Blyih,  db  Mars- 
land. 
Vol.  VII.  2  n  1 
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wpy«#        Bankruptcy  —  Annulling  AdjudieaUon  en  EquitahU  Oroundi  —  Inieniwn  io 

JiiM20, 21.  embarrass    Chancery  Suit  —  Bankruptcy  of  Next  Friend^' Bankruptcy 

Act^  1869,  ».  8. 

A,^  who  WHS  a  Plainti£f  in  an  administration  suit,  and  also  next  friend  of 
the  infant  co-Plaintiffs,  was  ordered  to  pay  the  costs  of  certain  interlocutory 
proceedings  in  the  snit  to  the  Defendants.  The  money  not  being  pud,  the 
Defendants  took  ont  a  debtor  summons  against  A,^  and  obtained  an  adjudica- 
tion of  bankruptcy  against  her : — 

Eddy  that  the  bankruptcy  of  the  next  friend  would  not  embarrass  the 
Chancery  suit,  and  therefore  there  was  no  equitable  ground  of  defence  to  the 
adjudication  of  bankruptcy. 

Whether  the  old  rule  as  to  staying  proceedings  or  annulling  the  adjudica- 
tion on  equitable  grounds,  is  applicable  to  proceedings  under  the  Bank- 
ruptcy Actf  1869,  quxre ;  but  if  so,  the  question  ought  to  be  raised  by  special 
application  and  not  by  way  of  defence  to  the  adjudication. 

iHIS  was  an  appeal  from  an  order  of  the  Begistrar,  sitting  as 
Chief  Judge  in  the  London  Bankruptcy  Court,  by  which  he  adjudi- 
cated the  Appellant,  Emily  Olaxtonj  a  bankrupt 

On  the  25th  of  April,  1870,  the  Appellant  and  her  three  infant 
children,  by  the  Appellant  as  their  next  friend,  filed  a  bill  in 
Chancery  against  the  trustees  of  the  will  of  Noah  ClaaUm  for  the 
administration  of  the  testator's  estate. 

In  the  course  of  the  suit  the  Appellant  was  ordered  to  pay  to 
the  Defendants  the  costs  of  certain  interlocutory  applications  to  the 
Court,  which  were  taxed  at  £63  la.  6(2. 

On  the  16th  of  December,  1871,  the  Defendants  served  on  the 
Appellant  a  subpoena  to  enforce  payment  of  these  costs.  On  the 
15th  of  January,  1872,  they  took  out  a  debtor  summons  against 
her  for  the  same  debt,  and  the  money  not  being  paid,  on  the  25th  of 
April,  1872,  they  obtained  an  order  of  adjudication  of  bankruptcy 
against  her.  She  now  appealed  from  the  order  upon  the  ground 
that  the  object  of  the  petitioning  creditors  was  not  for  the  legiti- 
mate purposes  of  bankruptcy,  but  to  impede  or  defeat  the  proceed- 
ings in  Chancery. 

The  only  personal  interest  which  the  Appellant  had  in  the 
estate  which  was  being  administered  in  the  suit,  was  an  annuity 
of  £20,  payable  to  her  under  the  testator's  will. 
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Mr.  Kardake,  Q.C.,  and  Mr.  Brouffh,  for  the  Appellant :—  L.  JJ. 

Before  the  Banhruptcy  Act,  1869,  the  Court  has  constantly        J^ 
annulled  adjudications,  on  the  ground  that  they  were  obtained  for    Sx  parte 
some  other  object  than  the  legitimate  purpose  of  bankruptcy.       j^^^ 
Under  the  present  Act  it  is  not  now  necessary  to  wait  for  the    Claxton. 
adjudication  to  be  made,  for  by  the  8th  section  the  Court  **may 
adjourn  the  petition  either  conditionally  or  unconditionally  for  the 
procurement  of  further  evidence,  or  for  any  just  cause,  or  may 
dismiss  the  petition  with  or  without  costs,  as  the  Court  may  think 
just.**    In  this  case  it  is  clear  that  the  object  of  the  petitioning 
creditors  was  simply  to  impede  the  suit  by  making  the  next  friend 
a  bankrupt;  for  if  they  had  only  wished  for  payment  of  their  debt 
they  would  have  proceeded  by  sequestration  against  the  annuity  of 
£20  which  was  coming  to  the  Appellant  in  the  suit,  or  committed 
her  under  the  Debtors  Act,  1869.    This  is  a  stronger  case  than 
any  reported  case  on  the  subject,  for  the  petitioning  creditors 
were  the  accounting  parties  in  the  suit :  Ex  parte  Kemp  (1)  ;  Ex 
parte  Bourne  (2) ;  Ex  parte  VpfiU  (3) ;  Ex  parte  Browne  (4). 

Mr.  Phear,  for  the  petitioning  creditors,  was  not  called  on. 

Sib  W.  M.  James,  L. J.  :— 

This  is  an  appeal  from  an  order  of  the  Registrar  by  which  the 
Appellant  was  adjudicated  bankrupt.  I  am  of  opinion  that  the 
B^istrar  had  no  discretion,  but  was  bound  ex  dehito  justitim,  the 
facts  required  by  the  Act  being  proved,  to  make  the  adjudication. 
Whether  the  old  rule  as  to  staying  the  proceedings  or  annulling  an 
adjudication  on  equitable  grounds  is  or  not  applicable  to  proceed- 
ings under  the  Bankruptcy  Act,  1869,  is  a  matter  of  great  impor- 
tance, but  not  necessary  now  to  be  decided.  But  it  appears  to 
me  that  the  mode  of  raising  the  question  in  a  proper  case  would  be 
by  special  application  to  stay  the  proceedings  or  to  annul  the 
adjudication,  and  not  by  way  of  defence  to  the  order  for  adjudica- 
tion. On  such  a  special  application  the  Court  could  give  such 
equitable  relief  as  it  might  think  just,  and  might  introduce  such 
terms  and  make  such  arrangements  as  might  be  required. 

(1)  IM.  D.  &  D.  667.  (8)  Law  Rep.  1  Oh.  439. 

(2)  2  QL  &  J.  137.  (4)  1  Roae,  151. 
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lu  the  present  case,  however,  I  do  not  desire  to  pat  the  parties 
to  make  a  fresh  application,  for  I  am  satisfied  that  there  are  no 
sufficient  grounds  for  applying  the  rule  in  this  case.  The  Defen- 
dants obtained  an  order  against  the  next  friend  for  payment  of 
costs.  The  money  not  being  paid,  they  had  a  right  to  enforoe  its 
payment,  and  bankruptcy  is  one  remedy  which  the  law  provides 
for  such  purpose.  They  had  a  right  to  take  her  property  by 
making  her  a  bankrupt,  even  at  the  risk  of  embarrassing  the 
Chancery  suit ;  for  I  cannot  see  on  what  ground  a  Defendant  is 
obliged  to  let  a  Plaintiff  keep  property  to  which  the  Defendant 
has  a  claim  for  fear  of  embarrassing  ft  Chancery  suit  Bat^  in 
truth,  in  this  case  the  bankruptcy  will  not  embarrass  the  suit  at  all. 
The  bankrupt  will  still  remain  the  next  friend  of  the  infants 
(unless  the  Court  should  think  fit  to  remove  her,  which  is  not 
likely),  and  the  same  solicitor  will  continue  to  conduct  the  suit, 
with  the  same  power  of  carrying  it  on  as  before,  provided  he  only 
obtains  a  common  supplemental  order  to  bring  the  trustee  of  the 
bankrupt's  estate  before  the  Court.  There  is,  therefore,  no  founda- 
tion of  fact  in  the  present  appeal,  and  it  must  be  dismissed  with 
costs. 


Sib  G.  Mellish,  L  J.,  concurred. 

Solicitor  for  the  Appellant :  Mr.  F.  Andrew. 

Solicitors  for  the  Bespondents :  Messrs.  WeatciU  dk  Roberts. 
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itel>arfe  SNOWBALL.    In  r^  DOUGLAS. 

Bankruptcy — Mortgage  hy  Partner  of  Partnership  Property — Power  of  Attorney 
— Notice  of  Act  of  Bankruptcy — Act  of  Bankruptcy  under  forv^er  Aet^ 
Repeal— Z2  &  33  Fic^.  c.  83,  s.  20. 

M.  B.  and  /.  D.  were  carrying  on  business  in  partnership.  In  September, 
1869,  J.  D,  gave  to  J.  A,  M.  a  power  of  attorney,  authorizing  him  to  sell 
certain  property  of  J.  B,,  including  a  particular  ship  which  was  in  fact  partner- 
ship  property,  and  then  went  abroad.  In  November  a  mortgage  deed  was 
executed,  by  which,  after  reciting  that  the  partners  and  each  of  them  were 
indebted  to  S.  in  an  amount  not  ascertained^  M.  D.  and  J.  B.  purported  to 
convey  to  8,  property  which  formed  nearly  the  whole  assets  of  the  partnership, 
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to  secure  all  moneys  which  then  were  or  might  thereafter  hecome  due  to 
8.  from  the  partners  or  either  of  them.  At  the  same  time  a  hill  of  sale 
was  executed,  hy  which  J.  2).,  with  the  concurrence  of  M,  2).,  purported 
to  assign  the  ship  to  S,  ahsolutely  at  a  certain  price,  subject  to  the  in- 
cumbrances thereon.  These  deeds  were  executed  by  M,  D,  and  hyj.  A,  M. 
as  attorney  for  J.  1),  In  April,  1870,  M.  D,  and  J.  D,  were  adjudged 
bankrupts ;  the  act  of  bankruptcy  by  J,  2>.  being  his  leaving  England  in 
September,  1869,  with  intent  to  defeat  or  delay  his  creditors.  The  County 
Court  Judge  held  that  the  execution  of  the  mortgage  on  behalf  of  J.  2>. 
was  void,  as  not  coming  within  the  scope  of  the  power  of  attorney,  but  that 
the  mortgage  was  valid  as  the  deed  of  M.  D,  alone,  being,  in  his  opinion^ 
executed  to  secure  an  antecedent  debt,  and  fuither  advances  made  on  the 
promise  of  having  security  for  the  whole,  and  that  its  effect  was  to  make  S. 
and  the  trustee  in  bankruptcy  tenants  in  common  of  the  mortgaged  property. 
He  held  the  bill  of  sale  to  be  good,  being  of  opinion  that  though  8,  knew 
circumstances  from  which  it  was  reasonably  to  be  inferred  that  J,  D,  left 
England  with  intent  to  defeat  or  delay  his  creditors,  this  could  not  prevail 
against  the  positive  oath  of  5.,  that  he  believed  that  J.  D,  hiul  left  England 
only  to  make  a  purchase  and  would  speedily  return,  and  that  he,  /S.,  did  not 
suspect  the  firm  of  being  insolvent.  On  appeal  the  Chief  Judge  held  the 
mortgage  to  be  an  act  of  bankruptcy  and  therefore  void,  and  the  bill  of  sale 
to  be  void  on  the  ground  that  the  power  of  attorney  was  revoked  by  the  act 
of  bankruptcy  committed  by  J,  2>. ; — 

EM,  on  appeal  to  the  Lords  Justices,  that  the  mortgage  was  wholly  void 
as  against  the  trustee,  for  that  by  it  M,  2).,  knowing  the  firm  to  be  insolvent, 
attempted  to  make  the  partnership  property  a  security  for  separate  debts  of 
himself  and  J,  D,,  which  was  a  fraud  on  the  creditors  of  the  partnership  and 
an  act  of  bankruptcy : 

ffeld^  also^  that  although  a  power  of  attorney  is  not  for  all  purposes  revoked 
by  an  act  of  bankruptcy,  and  a  sale  under  it  to  a  purchaser  who  had  no  notice 
of  an  act  of  bankruptcy  would  be  good  as  against  the  trustee  under  a  subse- 
quent adjudication,  the  bill  of  sale  was  void,  for  that  8.  knew  facts  which 
were  sufficient  to  inform  him  that  J.  D.  had  committed  an  act  of  bankruptcy, 
and  he  could  not  escape  the  consequence  by  saying  that  he  had  not  drawn 
this  inference  from  them. 

The  effect  of  an  act  of  bankruptcy  under  the  former  law  is  saved  by  the 
repealing  section  (20)  of  32  &  33  Vict.  c.  83. 

X  HIS  was  an  appeal  by  William  SnofcbaU  from  an  order  of  the 
Chief  Judge  in  Bankruptcy  varying  an  order  of  the  County  Court 
Judge  at  Sunderland  and  setting  aside  a  mortgage  dated  the 
27th  of  November,  1869,  and  a  bill  of  sale  of  the  same  date. 

The  bankrupts,  Martin  Daufflaa  and  John  Douglas^  for  some 
years  before  their  bankruptcy  carried  on  the  business  of  wire-rope 
makers  at  Sunderland.  Snowball  was  a  solicitor  at  Swiderland, 
and  for  some  years  he  acted  professionally  for  the  bankrupts,  both 
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as  partners  and  indindually,  and  also  made  advances  to  them  and 
accepted  bills  for  their  acoommodation.  On  the  14th  of  Septem- 
ber, 1869,  John  Douglas,  who  was  the  managing  partner  in  the 
firm,  and  the  son  of  Martin  Douglas,  left  England  for  Amerioa.  He 
professed  to  leave  England  for  the  purpose  of  purchasing  land  in 
Ameriea,  with  money  which  belonged  to  his  wife,  and  told  his 
father  and  Mr.  SnowlaM  that  he  would  return  in  two  or  three 
months.  The  firm  was  in  difficulties  at  the  time  he  left.  An  exe- 
cution had  been  levied  on  the  partnership  property,  and  John 
Douglas  had  himself  been  arrested  on  an  absconding  debtor  sum- 
mons, for  a  debt  of  £800,  shortly  before  his  departure ;  but  the 
partners  had  succeeded  in  raising  money  to  pay  both  debts.  John 
Douglas  never  returned  from  America^  and  both  the  County  Court 
Judge  (1)  and  the  Chief  Judge  were  clearly  of  opinion  that  he  had 


(1)  The  County  Court  Judge  on  this 
point  expressed  himself  as  follows : — 
"  At  the  time  John  Douglas  left  the 
country  the  firm  was  insolvent ;  their 
joint  unsecured  liabilities  amounted  to 
£8000  and  upwards.  Mr.  SnoiMU,  inhis 
depositions  and  affidavit,  stated  that  he 
was  not  aware  that  the  firm  was  insolvent 
at  the  time  the  bankrupt,  John  Douglas, 
left  the  country ;  and  that  he  believed 
him  when  he  told  him  that  he  intended 
to  return  to  England  in  two  months, 
and  that  he  never  suspected  he  was 
going  abroad  to  defeat  or  delay  his 
creditors.  These  statements  appear  to 
me  rather  singular,  considering  that 
Mr.  Snowball  had  acted  as  the  solicitor 
of  the  firm  for  many  years ;  had  been 
concerned  as  their  solicitor  in  various 
transactions;  had  been  in  the  habit  of 
accepting  and  indoraiDg  billB  for  their 
accommodation;  had  been  applied  to 
about  that  time  to  advance  them 
money  to  pay  wages  and  canyon  their 
business,  and  thai  at  that  time  thefirai 
owed  him  a  considerable  sum  of  money, 
and  he  had  accepted  or  indorsed  for 
them  bills  for  a  very  large  amount  I 
should  have  thought  that  Mr.  BnowhaU, 
from  the  knowledge  he  must  nece»- 


sarily  have  of  their  affairs,  would  hare 
strongly  suspected,  if  he  did  not  abso- 
lutely believe,  that  John  Douglas  went 
abroad  for  the  express  purpose  of  settling 
in  Amerioa,  and  thereby  defeating  and 
delaying  his  creditors.  Why  should  bo 
wish  to  sell  all  his  wife's  property  in 
Sunderland,  and  purchase  with  the 
proceeds  thereof  an  estate  in  America, 
if  he  did  not  intend  to  remove  his 
&mily  and  settle  in  America  imme- 
diately, or  as  soon  as  he  had  sold  his 
wife's  property  in  Sunderland  and  had 
purchased  an  estate  in  America  t  At 
that  time  his  eldest  son  was  only  four- 
teen, therefore  it  could  not  be  with  a 
view  of  sending  him  out  alone  to  settle 
in  America  that  he  was  desirous  of 
purchasing  property  in  that  country. 
As,  however,  Mr.  Snou^foU  has  posi- 
tively sworn  that  he  had  no  notion  that 
the  firm  was  insolvent,  and  that  he 
verily  believed  that  Douglas  fully  in- 
tended to  return  to  this  oountry  in  a 
short  time,  it  is  not  for  me  to  set  my 
cd^jectures  against  his  positive  asser- 
tion ....  There  can  be  really  no  doubt 
that  John  Douglas  went  to  America 
with  intent  to  defeat  or  delay  his  cre- 
ditors. Mr.  iSiuniiMI  denied  tlMt  before 
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committed  an  act  of  bankraptcy  by  departing  from  the  realm  with 
intent  to  defeat  and  delay  his  creditors.  Before  John  Douglas  left 
England  he  executed  a  power  of  attorney,  dated  the  14th  of  Sep- 
tember, 1869,  by  which  he  authorized  one  John  Anthony  Moore  to 
act  for  him  in  this  country.  It  enabled  Moore  to  sell  lands  and 
receive  the  price  for  which  the  lands  might  be  sold,  and  to  execute 
conveyances  on  his  account,  and  also  to  sell  a  certain  ship  and 
receive  the  price,  and  generally  gave  very  extensive  powers  for  the 
management  of  his  private  affairs ;  but  it  contained  no  reference 
to  the  affairs  of  the  partnership. 

The  bankrupts  were  the  owners  of  the  ropery  and  paintworks 
in  which  their  business  was  carried  on,  and  which  had  been  con- 
veyed to  them  as  tenants  in  common.  These  premises,  with  the 
plant,  engine,  machinery,  utensils,  and  other  implements  and 
effects  thereon,  h^  been  mortgaged  on  the  26th  of  December, 
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ibe  execution  of  these  deeds  he  had 
heard  that  an  execution  had  been  put 
into  the  bankrupt's  premises,  or  that 
John  Douglas  had  been  arrested  under 
the  Altconding  Debtors  Act^  or  that 
John  Douglas  had  left  the  country  with 
intent  to  defeat  or  delay  his  creditors. 
On  the  contrary,  he  said  that  he  fully 
believed  that  John  Douglas  had  gone  to 
America  to  buy  an  estate  to  settle  his 
sons  on,  and  would  return  in  two  or 
three  months ;  but  he  did  not  say  to 
continue  his  business.  I  have  already 
made  some  observations  on  Mr.  Bnoxo- 
halTs  statement,  that  it  never  struck 
him  that  the  bankrupt  had  gone  to 
America  to  defeat  or  delay  his  credi- 
tors. Mr.  SnowbaU  and  Mr.  Wright, 
in  their  affidavits,  state  that  they  be- 
lieved that  if  the  bankrupts  were  re- 
lieved in  the  four  matters  stated  or 
referred  to  in  Mr.  Wrighfs  aflBdavit 
they  could  continue  their  businesB.  It 
may  be  so,  but  still  it  is  very  singular 
that  they  should  entertain  this  opinion, 
geeing  that  the  managing  partner,  who 
knew  the  affairs  of  the  concern,  had 


gone  abroad  for  several  months,  when 
he  must  have  known  that  the  firm  was 
very  much  embarrassed,  in  fact  insol- 
vent But  to  render  these  deeds  void, 
on  the  ground  that  John  Douglas  had 
committed  an  act  of  bankruptcy,  it 
would  be  necessary  to  shew,  not  only 
that  Mr.  Snowball  was  aware  ihsXJohn 
Douglas  had  gone  to  America,  but  also 
that  he  had  done  so  with  intent  to  de- 
feat or  delay  his  creditors.  Now  there 
is  no  positive  evidence  to  contradict  the 
evidence  of  Mr.  SnowbaU  and  Mr. 
Wright,  that  they  believed  that  he  had 
merely  gone  to  America  to  purchase  an 
estate  with  his  wife's  fortune,  or  rather 
with  the  proceeds  of  the  sale  of  his 
wife's  property,  and  would  return  in  a 
month  or  two ;  and  that  they  believed 
the  assertion  of  Martin  Douglas,  that 
if  the  firm  was  relieved  from  the  four 
matters  which  pressed  upon  them  they 
could  continue  their  business.  I  there- 
fore feel  compelled  to  reject  this  ground 
of  objection  to  the  validity  of  the 
deeds." 


Digitized  by  VjOOQ IC 


538 


OHANOEBT  AFPEAL& 


[L.B. 


L.JJ. 

1872 


ExparU 
Snowball 

In  re 

BOUQLAS. 


1867,  to  a^  Mrs.  Stack,  to  secnre  £800  and  interest^  and  had  been  snb- 
gequently  mortgaged  to  the  Northern  Counties  Loan  and  Diecount 
Company  for  £1000 ;  but  the  sum  due  on  this  second  mortgage 
had  been  reduced  to  £400.  The  ship  referred  to  in  the  power  of 
attorney  was  a  ship  which  was  in  course  of  building  for  the  firm 
in  lAddle  dk  SutdiffVs  yard,  and  though  she  was  the  property  of 
the  firm,  charges  upon  her  in  favour  of  a  Mr.  Thompson  had  been 
created  in  the  name  of  John  Doughs  alone. 

Shortly  after  John  Douglas  left  England  negotiations  were 
carried  on  with  a  Mr.  Leadbiiter  for  a  loan  of  £2500  for  the 
partnership,  but  these  negotiations  c^me  to  nothing.  After  this, 
towards  the  end  of  October,  1869,  Martin  Douglas  applied  to  Mr. 
Snowball  for  further  assistance,  and  borrowed  several  small  sums 
from  him  to  pay  weekly  wages.  The  sums  so  advanced  up  to  the 
execution  of  the  deeds  in  question  amounted  to  about  £160. 
There  were,  according  to  the  evidence,  four  matters  which  pressed 
upon  the  bankrupts.  Firsts  they  were  imable  to  provide  money 
and  materials  to  finish  the  ship  they  were  building  in  JAddie  & 
SutcUffe^s  yard;  secondly,  Messrs.  Liddle  &  Sutdiffe^s  assignees 
were  pressing  them  for  payment  of  £315  which  was  due  to  them 
for  the  purchase-money  of  the  tenancy  of  the  shipyard,  and  the 
fixtures,  materials,  and  timber  thereon;  thirdly,  the  Northern 
Counties  Loan  and  Discount  Company,  the  second  mortgagees  of 
the  ropery  and  works,  had  threatened  to  take  possession  of  and  sell 
them  unless  the  sum  of  £400  due  on  their  mortgage  was  paid ; 
and  fourthly,  the  Phoenix  Building  Society,  in  which  the  bank- 
rupts had  sixteen  £50  shares,  and  on  which  about  £180  arrears 
were  then  due,  were  about  to  forfeit  and  sell  the  shares  unless  the 
arrears  were  paid.  According  to  the  evidence  of  Mr.  Snowball 
and  Mr.  Wright,  his  solicitor,  Mr.  Snowball  refused  to  give  any 
assistance  to  Messrs.  Douglas  in  respect  of  these  difficulties  unless 
Messrs.  Douglas  would  give  him  security  for  the  whole  of  the 
past  debt,  then  amounting  to  nearly  £4000,  due  from  Messrs. 
Douglas  to  him,  but  promised  that  if  they  gave  him  such  security 
he  would  relieve  them  from  the  above-mentioned  liabilities  by 
taking  transfers  to  himself  of  the  mortgages  and  building  shares, 
advancing  money  to  pay  Liddle  <&  Sutcliffes  assignees,  and  pur- 
chasing the  ship.    No  such  agreement,  however,  was  recited  in 
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the  mortgage  deed  or  the  bill  of  sale  of  the  ship,  nor  was  it  con-       L.  JJ. 
tained  in  any  written  document.    The  County  Court  Judge  ap-       1872 
peared  to  have  come  to  the  conclusion  that  some  such  agreement    ExparU 
was  actually  made,  but  the  Chief  Judge  was  of  a  contrar    opinion,    S*^®^*^^ 
and  thought  that  the  sole  real  object  of  the  whole  arrangement    Douglas. 
was  simply  to  protect  and  give  a  benefit  to  Mr.  Snowball. 

On  the  17th  of  November,  1869,  the  two  deeds  were  executed. 
The  first  was  a  mortgage  expressed  to  be  made  between  Martin 
Douglas  and  John  Boughs  of  the  one  part,  and  Snowball  of  the 
other  part^  by  which,  after  reciting  the  title  of  the  partners  to  the 
ropery  and  paintworks,  and  the  mortgage  to  Mrs.  Stack,  and  that 
to  the  Northern  Counties  Loan  and  Discount  Company^  and  re- 
citing that  the  mortgagors,  and  each  of  them,  were  indebted  to 
Snowball  in  various  sums  of  money  on  account  current,  the  amount 
of  which  had  not  been  ascertained,  and  that  Snowball  was  also 
likely  thereafter  to  advance  other  sums  of  money  to  or  for  them 
and  each  of  them,  and  had  incurred  and  might  thereafter  incur 
liabilities  for  them,  or  both  or  one  of  them,  and  that  it  had  been 
agreed  that  the  payment  of  all  such  sums  of  money  then  due  or 
thereafter  to  become  due  to  Snouiball,  should  be  secured  in  manner 
therein  appearing,  the  mortgagors  jointly  and  severally  covenanted 
with  Snowball  to  pay  on  demand  all  moneys  then  due  or  to 
become  due  from  the  mortgagors  or  either  of  them.  They  then 
conveyed  to  Snouiball  in  fee,  subject  to  the  prior  mortgages,  the 
ropery  and  paintworks,  including  such  part  of  the  plant,  engines, 
boilers,  machinery,  utensils,  implements,  efiects,  articles,  and 
things  in,  about,  or  belonging  to  the  said  rope  and  paintworks, 
hereditaments,  and  premises,  or  used  or  employed  in  or  about  the 
same  or  in  or  about  the  trade  or  business  carried  on  therein,  as 
were  of  the  nature  of  real  estate.  The  deed  also  contained  an  as- 
signment to  Snowball  of  such  parts  of  the  plant,  machinery,  &c., 
as  were  of  the  nature  of  personal  estate,  also  their  sixteen  shares 
in  the  Phoenix  Provident  Building  Society.  The  proviso  for  re- 
demption was  on  payment  on  demand  of  all  the  moneys  which 
then  were  or  at  any  time  thereafter  should  become  due  and 
owing  to  Snowball  from  the  mortgagors  or  either  of  them,  in- 
cluding interest  on  the  balance  which  should  remain  due  when 
the  account  current  between  them  was  closed  from  the  time  of  such 
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1872       SnowbaU^  his  executors,  administrators,  and  assigns,  should  be 

&  ^ru     liable  to  or  had  engaged  or  guaranteed  to  pay  for  the  mortgagors  or 

SvowBALL    ^u^gj  Qf  them  from  the  time  or  separate  times  of  advanciDg  or 

Douglas,     paying  the  same.    The  deed  contained  a  power  to  Snowball  to 

take  possession  of  the  mortgaged  property  on  default  in  payment 

for  twenty-four  hours  after  demand  in  writing. 

The  bill  of  sale  was  expressed  to  be  made  between  John  Douglas 
of  the  first  part,  Mariin  Doughs  of  the  second  part,  and  SnowboB 
of  the  third  part  It  recited  the  contract  with  the  shipbuilders  to 
build  the  ship  for  /.  Douglas  dk  Co.,  and  two  charges  on  that 
contract  in  favour  of  George  Thompson  for  £1000  and  £500  re- 
spectively, and  that  the  building  of  the  ship  had  proceeded  so  hr 
that  she  was  ready  for  launching,  and  that  John  Douglas  had  con- 
tracted to  sell  the  ship  to  Snowball  for  £220,  subject  to  Thompson  $ 
charges,  and  that  Martin  Douglas,  being  a  partner  in  the  finn 
of  /.  Douglas  dt  Co.,  had  agreed  to  join  in  the  bill  of  sale  to 
ratify  and  confirm  the  same,  and  then  /.  Douglas,  in  consideration  of 
£220  expressed  to  be  paid  to  him,  assigned,  and  Martin  Douglas 
ratified  and  confirmed,  the  ship  to  Snowball  absolutely. 

Both  deeds  were  executed  by  Martin  Douglas  and  were  also 
executed  by  Moore  on  behalf  of  John  Douglas,  under  the  power  of 
attorney.  Mr.  SnowbdU  gave  Mr.  Wright  £420,  out  of  which  Mr. 
Wright  paid  £220  to  Mr.  Moore  as  the  price  of  the  ship  which'Mr. 
Moore  retained  for  an  alleged  debt  due  to  him  from  the  partnership, 
and  paid  £200  to  Liddle  db  SuiclijffVs  assignees.  It  was  not,  in  the 
opinion  of  the  Lords  Justices,  clear  whether  the  £200  was  a  loan 
to  the  bankrupts,  or  either  of  them,  or  was  the  price  paid  by 
SnouAoB  for  the  ship's  stores.  After  the  deeds  were  executed  Mr. 
SnouMl  paid  off  the  prior  mortgages  on  the  ropery  and  the 
arrears  on  the  building  shares,  and  procured  those  mortgages  and 
the  shares  to  be  transferred  to  himself.  In  December,  1869, 
Mr.  Snowbatt  took  possession  of  the  ropery  and  the  machinery  and 
plant  therein,  and  sold  the  stock  in  trade. 

On  the  27th  of  April,  1870,  Martin  Douglas  and  John  Douglas 
were  adjudged  bankrupts,  the  act  of  bankruptcy  in  the  case  of 
Martin  Douglas  being  a  failure  to  pay  the  debt  claimed  in  a 
trader  debtor  summons  served  on  him  in  January,  1870,  and 


Digitized  by  VjOOQIC 


VOL.Vn.]  OHANCfflRY  APPEALS.  "  541 

in  tlie  case  of  John  DouglaSj  the  leaying  3iffland,  as  mentioned      L.  JJ. 
above.  1872 

On  the  8th  of  February,  1872,  the  County  Court  Judge,  on  the     j^x  parte 
application  of  the  trustee,  made  an  order  declaring  that  the  mort-    Snowball 
gage  deed  of  17th  of  November,  1869,  was  not  void  as  being  an  act  of    douolab. 
bankruptcy  or  fraudulent  as  against  the  creditors  of  the  bankrupts^ 
but  that  so  far  as  it  related  to  the  estate  and  interest  of  the  bank- 
rupt John  Douglas  in  the  premises  comprised  therein  it  was  null 
and  void,  and  that  SnotobdU  and  the  trustee  in  bankruptcy  were 
tenants  in  common  of  the  ropery  and  paintworks,  and  other  pre- 
mises comprised  in  the  deed,  subject  to  the  mortgage  and  charges 
existing  thereon  before  the  execution  of  the  deed — ^that  the  bill 
of  sale  of  the  17th  of  November,  1869,  was  a  valid  bill  of  sale, 
and  that  the  stock  in  trade  and  other  articles  which  had  been  sold 
by  Snowball  for  £118  2s.  9d.  were  part  of  the  partnership  property 
of  the  bankrupts,  and  were  not  comprised  in  the  mortgage  deed ; 
and  SnoixMU  was  ordered  to  pay  over  that  sum  to  the  trustee. 

The  trustee  appealed  from  this  order,  except  that  part  of  it 
which  related  to  the  stock  in  trade  and  articles  sold  by  SnowhaU; 
and  Snowball  appealed  from  so  much  of  it  as  declared  that  the 
first-mentioned  deed,  so  far  as  related  to  the  estate  and  interest  of 
John  Douglas,  was  null  and  void,  and  that  Snowball  and  the  trustee 
were  tenants  in  common  of  the  ropery  and  paintworks  and  other 
premises  comprised  therein ;  and  from  so  much  of  it  as  declared 
that  the  stock  in  trade  so  sold  by  SnowlaU  was  partnership  pro- 
perty not  comprised  in  the  deed. 

On  the  11th  of  March,  1872,  the  Chief  Judge  made  an  order  on 
the  two  appeals  by  which  his  Honour  discharged  the  declarations 
rdating  to  the  mortgage  deed  and  the  bill  of  sale,  and  substituted 
a  declaration  that  both  the  deed  and  bill  of  sale  were  null  and 
void  as  against  the  creditors  of  the  bankrupts,  and  dismissed  the 
appeal  of  Snowball  with  costs. 

Snowball  now  appealed  from  this  order. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Window,  for  the  Appellant : — 

The  mortgage  deed,  if  void,  can  only  be  void  because  it  is  an  act 
of  bankruptcy,  but  the  old  Acts  are  repealed,  and  this  deed,  which 
was  executed  before  the  new  Act,  could  not  be  relied  on  as  an  act 
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of  bankruptcy  under  it.  Ex  parte  Bailey  (1)  ;  Magg^  t.  Hwd  (2). 
The  deed  can  only  be  void  by  relation:  Alhn  y.  Bonnett  (3); 
Janes  y.  Harber  (4).  The  repealing  section  is  sect.  20  of  32  &  33 
Vict.  c.  83. 

[The  Lord  Justice  Hellish  : — ^Is  not  the  liability  to  be  made 
a  bankrupt  for  an  act  done  under  the  old  law  sayed  by  that 
section  ?] 

We  submit  not  Suppose  an  act  of  bankruptcy  committed  before 
the  new  Act  which  under  the  new  is  not  an  act  of  bankniptcy. 

[The  Lord  Justice  James  : — I  see  no  reason  why  the  bankruptcy 
might  not  relate  back  to  that;  but  that  question  does  not  arise. 
If  the  statute  had  made  some  new  act  of  bankruptcy  you  could 
not  treat  it  as  an  act  of  bankruptcy  unless  done  after  the  Act  came 
into  operation ;  but  here  the  act  was  an  act  of  bankruptcy  when 
donci  and  is  so  now.  Do  you  mean  to  say  that  the  new  act  wipes 
out  all  preyious  acts  of  bankruptcy  ?] 

That  would  be  reasonable. 

[The  Lord  Justice  James  :— I  should  say  it  would  be  yery  un- 
reasonable. The  case  must  proceed  on  the  merits.  Tou  are  asking 
us  to  put  a  non-natural  construction  on  the  Act  in  order  to  produce 
an  absurd  result. 

The  Lord  Justice  Mellish  concurred.] 

SnowhaWs  adyances  were  made  on  a  promise  that  he  should  have 
security :  Ex  parte  Tempest  (5). 

[The  Lord  Justice  Melush: — That  case  belongs  to  quite 
another  class;  it  related  to  fraudulent  preference.  In  order  to 
support  this  deed  must  there  not  haye  been  an  agreement  to  give 
security  which  was  enforceable  in  equity  ?] 

We  submit  not:  EtUton  y.  CruttweU  (6) ;  Earris  y.  Bichett  (7). 
A  further  advance  was  made  at  the  time,  and  the  contract  was  a  hona 
fide  contract  made  with  a  view  of  enabling  the  debtors  to  continue 
their  business.  Even  a  small  present  advance  will  make  the  security 

(4)  Law  Rep.  6  Q.  B.  77. 
(5)^lbid.  6  Oh.  70. 
(6)  1  E.  &  B.  15. 


(1)  Law  Rep.  13  Eq.  314. 

(2)  4  Bing.  212. 

(3)  Law  Rep.  5  Oh.  577. 


(7)  4  H.  &  N.  1. 
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good :  Lomax  v.  Buxton  (I) ;  Kevan  v.  Mawson  (2) ;  Woodtumse  y.      L.  jj. 
Murray  (3).   Then  as  to  the  execution  by  John  Douglus^  the  power       1872 
of  attorney  is  wide  enough  to  authorize  the  execution  of  this  deed.     Exparu 
The  Chief  Judge  seems  to  have  thought  that  an  act  of  bankruptcy    ^^^^^^ 
revoked  it ;  but  we  submit  that  cannot  be  maintained,  and  that     Douglas. 
the  deed  is  as  good  as  if  executed  by  John  Douglas  in  person.    No 
doubt  if  Snowball  had  notice  of  the  act  of  bankruptcy  the  assign- 
ment by  John  would  be  invalid  as  against  the  trustee ;  but  we 
submit  the  County  Court  Judge  was  right  in  holding  that  he  had 
not.    But  suppose  he  had,  we  contend  that  Martin's  execution 
alone  was  sufficient,  for  one  partner  can  deal  with  the  assets ;  and 
this  rule,  we  submit,  applies  to  real  estate,  which  is  partnership  pro- 
perty as  well  as  to  chattels.  :  Lindley  on  Partnership  (4)  ;  Harvey 
V.  CrieJcelt  (5)  ;  Morgan  v.  Marquis  (6) ;  Ex  parte  Robinson  (7). 
The  declarations  of  the  bankrupt  in  the  course  of  the  transactions 
are  evidence :  Ridley  v.  Oyde  (8). 

[The  Lords  Justices  : — In  that  case  the  declarations  of  the 
bankrupt  were  admitted  as  evidence  of  his  intention.  Tou  can- 
not use  them  as  evidence  of  the  facta] 

We  do  not  contend  that  the  de^,  if  treated  a&  executed  by 
Martin  alone,  can  be  a  good  security  for  his  private  debts ;  but  that 
is  no  reason  why  it  should  not  be  good  as  regards  partnership  debts. 

Mr.  LMey  Q.C.,  and  Mr,  Boria,  for  the  trustee : — 

Both  the  Chief  Judge  and  the  County  Court  Judge  held  that 
John  had  committed  an  act  of  bankruptcy ;  but  the  latter  thought 
that  Snouiball  had  no  notice  and  that  actual  fraud  must  be  provefl. 
In  this  we  submit  he  was  in  error :  In  re  Wood  (9).  Snouibdl 
knew  facts  which  amounted  to  notice,  and  the  Court  will  not  enter 
into  the  question  whether  he  actually  drew  from  them  the  in- 
ference which  any  reasonable  man  must  have  drawn.  Unless  the 
execution  by  John  is  good  the  property  did  not  pass ;  for  a  deed 
by  Martin  alone  would  only  pass  his  interest,  t.6.,  what  was  coming 

(1)  Law  Rep.  6  C.  P.  107.  (5)  5  M.  &  S.  336. 

(2)  19  W.  R.    1145;  24  L.  T.  (6)  9  Ex.  146. 
(N.S.)  395.  (7)  1  Mont.  &  A.  18. 

(3)  Law  Rep.  2  Q.  B.  634.  (8)  9  Ring.  849. 

(4)  2nd  Ed.  p.  291.  (9)  Law  Rep.  7  Ch.  302. 
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L.  JJ.       to  him  after  the  debts  of  the  firm  were  paid.    It  was  contended, 

1872        that  as  a  partner  he  ooold  dispose  of  it;  but  a  partner  can  only 

ExparU     ^^cl  his  co-partner  by  the  law  merchant  and  by  some  instmment 

Snowball    coming  within  the  scope  of  the  partnership  authority,  which  a  deed 

DouGLAg.    does  not:  Chitty  on  Contracts (1) ;  Earriion  y.  Jaek8on(2).  More- 

*~^        over,  the  deed  is  of  such  a  nature  as  to  be  clearly  beyond  the 

powers  of  a  partner.    It  therefore  only  could  pass  MartMs  interest, 

the  nature  of  which  is  shewn  hjDiMon  y.  Morrison  (3).    hi  Bow- 

her  y.  Bvrdekin  (4)  an  assignment  by  one  partner,  similar  to  the 

present,  was  held  an  act  of  bankruptcy.    Then,  as  to  the  execution 

by  John. 

[The  LoBDS  Justices  : — ^You  need  not  address  yourself  to  that ; 
the  power  of  attorney  could  not  authorize  a  deed  providing  for 
separate  debts  of  Marling 

A  substantial  exception  from  the  debtor's  property  is  requisite 
to  make  the  deed  not  an  act  of  bankruptcy :  Ea  parte  Foxley,  Be 
Nurse  (5).  The  Court  cannot,  as  a  jury,  find  that  this  was  a  bond 
fide  arrangement  to  keep  the  business  going :  Lindon  v.  Sharp  (6) ; 
Ex  parte  Sparrow  (7) ;  Ex  parte  Bailey  (8) ;  Lacon  y.  Liffen  (9). 

Mr.  De  Osx,  in  reply,  on  the  question  of  the  power  of  a  partner 
to  deal  with  the  real  estate,  referred  to  Story  on  Partnership  (10) ; 
Thomlonv.Dixon{n);  Darby y. Darby (12);  BalmainY. Shore (13); 
Juggeevmndas  y.  Bamdas  (14) ;  Bank  of  England  Caee  (15). 


May  30.    The  judgment  of  the  Court  was  delivered  by 

Sib  G.  Mellish,  L.  J.,  who,  after  stating  the  facts  of  the  case, 
for  the  most  part  in  the  same  terms  as  above,  continued : — 

We  have  now  to  determine  whether  the  execution  of  the  mort- 
gage deed  by  either  of  the  bankrupts  was  valid,  and  if  the  deed 

(1)  Page  236.  (8)  3  D.  M.  &  G.  634. 

(2)  7  T.  R.  207.  (9)  7  L.  T.  (N.S.)  775 ;  4  GiflF.  75. 

(3)  17  Ves.  193.  (10)  Sects.  92,  93,  94. 

(4)  11  M.  &  W.  128.  (11)  3  Bra  C.  0. 199. 

(5)  Law  Rep.  3  Ch.  515.  (12)  8  Drew.  495. 

(6)  6  Man.  &  G.  895.  (13)  9  Ves.  600. 

(7)  2  D.  M.  &  G.  907.  (14)  2  Moo.  Ind.  App.  487. 

{\i^\  3  D,  F.  &  J.  645. 
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was   a   valid  deed  bo  far  as  regards  its  execution  by  one  of  the 
bankropts,  but  was  invalid  as  respects  the  other,  what  interest  in 
the  partnership  property  passed  to  Mr.  Snowball  under  the  deed  ? 
The  County  Court  Judge  held  that  the  execution  of  the  deed  by 
Mr.  JUatyre  on  behalf  of  John  Douglas  under  the  power  of  attorney 
was  invalid,  upon  the  ground  that  the  power  of  attorney  was  con- 
fined to  John  Douglas's  private  affairs,  and  did  not  extend  to  part- 
nership matters ;  and  we  entirely  concur  in  that  opinion.    It  was 
argtied  before  us  that  the  power  of  attorney  gave  express  power  to 
sell  tike  ship,  and  that  the  ship  was  proved  by  the  accounts  to  be 
partnership  property,  and  that  therefore  the  power  of  attorney 
ougtit  to  be  held  to  extend  generally  to  partnerdiip  matters.    The 
power  of  attorney,  however,  refers  to  the  ship  as  if  it  was  the  pri- 
vate   property  of  John,  and  there  was  reason  for  this,  because  the 
ship  bacl    been  previously  mortgaged  to  Thompson  by  John  in  his 
own  name ;  and  we  do  not  think  that,  because  the  power  of  attorney 
gives  JUCoare  express  power  to  sell  the  ship,  therefore  it  ought  to 
be   construed  in  other  respects  to  extend  to  partnership  affairs. 
The    Chief  Judge  held  that  the  power  of  attorney  was  rendered 
invalid,    by  the  act  of  bankruptcy  committed  by  John  Douglas  in 
quitting  the  kingdom,  and  that  therefore  the  mortgage  deed  was 
never  executed  by  John  Douglas.    We  agree  that  the  execution  of 
tbe  mortgage  deed  by  Mr.  Moore  on  behalf  of  John  Douglas  was 
invalid  on  this  ground,  and  if  Mr.  Snowball,  at  the  time  the  deed 
was  executed,  had  notice  that  John  Douglas  had  committed  an  act 
of  bankruptcy,  a  question  we  shall  subsequently  have  to  consider 
w'ith  reference  to  the  validity  of  the  bill  of  sale  of  the  ship,  the 
execution  would  be  invalid  on  that  ground  also. 

The  next  question  to  be  determined  is,  was  the  execution  of  the 
deed  by  Martin  Douglas  an  act  of  bankruptcy  ?  The  County  Court 
Judge  held  that  the  advance  of  £160  by  Mr.  Snowball  to  Ilartin 
I^oufflas  between  the  20th  of  October  and  the  17th  of  November, 
to  enable  him  to  pay  wages,  on  the  express  promise  that  he  should 
liave  a  security  on  the  ropery  and  should  be  paid  out  of  the  pro- 
ceeds of  the  ship  when  sold ;  the  sum  of  £400  paid  to  the  Northern 
Counties  Loan  and  Discount  Company,  who  had  threatened  to  enter 
•upon  and  sell  the  ropery ;  the  £420  paid  for  the  purchase  of  the 
sbip*  ^^^  *^  *^®  ^^'  ropes,  timber,  materials,  and  other  things 
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h.  JJ.      prepared  for  her  completion ;  and  £184^  the  arrears  dne  to  the 
1872       building  society,  which  had  threatened  to  declare  the  shares  for- 

Exparu     ^^^^s  making  together  £1064,  were  a  present  equivalent  for  the 
Sbowball    transfer  of  the  property,  and,  according  to  the  later  decisions  on 

DouoLAB.  the  subject,  prevented  the  execution  of  the  deed  by  Martin  Douglas 
being  an  act  of  bankruptcy.  The  Chief  Judge  did  not  think  it 
was  made  out  that  any  sum  had  been  advanced  by  lAv.  Snowball 
upon  a  promise  that  he  should  have  a  security  on  the  ropery,  and 
appears  to  have  treats  the  other  sums  as  sums  voluntarily  paid 
by  Mr.  Snowball  for  protecting  his  own  security,  and  not  as  present 
advances  made  for  the  benefit  of  the  bankrupts;  and  he  also  points 
out  that  the  deed  is  one  by  which  Martin  Douglas  professes  to 
pledge,  not  only  the  partnership  property  for  an  antecedent  debt, 
but  engages  the  partnership  property  for  the  payment  of  any 
separate  debt  of  his  own  then  due,  or  any  debt  which  may  become 
due  afterwards. 

Upon  consideration  we  are  of  opinion  that  the  circumstance  of 
the  deed  professing  to  pledge  partnership  property  for  the  present 
and  future  separate  debts  of  Martin  Douglas  and  John  Douglas 
makes  the  execution  of  the  deed  on  the  part  of  Martin  Douglas  an 
act  of  bankruptcy.  It  is  clear  that  at  the  time  he  executed  the 
deed  Martin  Douglas  knew  that  both  the  firm  and  himself  per- 
sonally were  insolvent  The  firm  owed  £5000  to  general  creditors 
in  addition  to  the  £4000  they  owed  Mr.  Snowball,  and  after  the 
execution  of  the  deed  they  had  not  at  the  utmost  more  than  £600 
or  £700  of  assets  to  pay  their  debts.  Martin  Douglas  had  the 
same  day  by  bill  of  sale  transferred  his  household  furniture  to 
another  son,  and  after  that  had  no  personal  property  left  We  are 
also  of  opinion  that  Martin  Douglas  must  be  treated  as  having 
had  notice  that  his  son  and  partner  John  Douglas  had  committed 
an  act  of  bankruptcy.  He  knew  all  the  circumstances  under 
which  John  httd  left  the  country  and  was  remaining  abroad. 

We  are  of  opinion  that  it  is  a  fraud  upon  the  creditors  of  a  part- 
nership for  a  partner  who  knows  that  his  firm  is  insolvent  to 
transfer  partnership  assets  to  a  creditor  of  his  own,  or  to  give  a 
security  over  the  partnership  assets  for  his  own  private  debt,  or  for 
future  advances  to  be  made  to  himself  Such  a  transfer  necessarily 
tends  to  defeat  the  creditors  of  the  partnership,  and  to  prevent  the 
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proper  distribution  of  the  assets  under  the  bankrupt  law.  It  was 
admitted  in  the  argument  before  us  that  the  deed  would  not 
give  Mr.  SnowbaU  a  valid  security  on  the  partnership  property  for 
private  debts  owing  to  him  by  Martin  Douglas  ;  but  it  was  con- 
tended that  the  deed  might  notwithstanding  be  valid,  so  far  as  it 
gave  a  security  for  partnership  debts.  We  do  not  see  how,  upon 
a  question  whether  the  execution  of  a  particular  deed  is  an  act 
of  bankruptcy,  one  part  of  the  deed  can  be  separated  from  the 
rest.  If  by  any  part  of  a  deed  authority  is  given  to  apply  partner- 
ship property  transferred  by  the  deed  to  purposes  which  are  a 
fraud  upon  the  creditors  of  the  partnership,  we  think  the  execution 
of  the  deed  makes  a  fraudulent  transfer  of  property,  and  is  there- 
fore an  act  of  bankruptcy.  We  may  also  observe  that  if  John 
Douglas  had  executed  the  deed  the  partnership  property  would 
plainly  have  been  transferred  as  a  security  for  the  several  debts  of 
the  partners  unless  they  were  held  to  have  committed  acts  of 
bankruptcy;  and  the  case  oiBoicker  v.  Burdekin  (1)  is  a  direct 
authority  that  where  a  deed  to  which  all  the  partners  in  a  firm  are 
made  parties  would  operate  if  executed  by  all  as  a  fraudulent 
transfer  of  partnership  property,  each  party  commits  an  act  of 
bankruptcy  at  the  time  he  executes  the  deed,  unless  he  executes 
the  deed  as  an  escrow. 

Martin  Douglas^  by  executing  the  deed,  did  all  that  could  be 
done  on  his  part  to  make  the  partnership  property  a  security  for 
the  several  debts  of  himself  and  his  son  John  ;  and  as  this  would 
necessarily  tend,  if  carried  out,  to  deprive  the  creditors  of  the 
partnership  of  their  just  rights  to  have  the  partnership  property 
applied  in  payment  of  the  partnership  debts,  we  think  he  must  be 
held  thereby  to  have  committed  an  act  of  bankruptcy. 

We  therefore  are  of  opinion  that  the  mortgage  deed  did  not,  as 
against  the  creditors,  validly  transfer  any  part  of  the  partnership 
property  professed  to  be  assured  by  it  to  Mr.  Snowball^  and  this 
makes  it  unnecessary  for  us  to  consider  what  would  have  been  the 
legal  effect  of  the  deed  if  the  execution  of  it  by  Martin  Douglas 
had  not  been  an  act  of  bankruptcy. 

The  remaining  question  to  be  considered  is,  whether  the  bill  of 
sale  of  the  ship  was  valid.    The  County  Court  Judge  held  that 
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L.  JJ.       the  power  of  attorney  authorized  Mr.  Moore  to  efieet  a  sale  of  the 
1872        ship,  and  as  he  came  to  the  conclusion  that  Mr.  Snowball  had  not 

ExparU  i^^tice  that  John  Douglas  had  committed  an  act  of  bankruptcy,  he 
Snowball  ^q\^  ^he  sale  of  the  ship  valid.  The  Chief  Judge  held  that  the 
DocoLAB.  power  of  attorney  was  revoked  by  the  act  of  bankruptcy  cora- 
mitted  by  John^  and  that  therefore  the  bill  of  sale  of  the  ship  was 
not  validly  executed  on  behalf  of  John  Douglas.  In  the  report 
of  his  judgment  laid  before  us  it  is  not  in  terms  stated  whether 
he  thought  that  Mr.  Snowball  had  notice  of  the  act  of  bank- 
ruptcy committed  by  John^  though  we  have  little  doubt,  from  the 
general  tenor  of  his  judgment,  that  he  would  have  held,  if  he  had 
thought  it  necessary,  that  he  had  such  notice.  We  are  of  opinion 
that  though,  no  doubt,  as  a  general  rule,  a  power  of  attorney  must 
be  treated  as  revoked  by  an  act  of  bankruptcy  committed  by  the 
giver  of  the  power  as  against  the  trustee  under  a  subsequent  bank- 
ruptcy, still  if  after  the  act  of  bankruptcy  but  before  the  adjudica- 
tion property  is  conveyed  under  the  power  to  a  bona  fide  pur- 
chaser, who  has  no  notice  of  the  act  of  bankruptcy,  the  purchaser 
may  hold  the  property  as  against  the  trustee.  It  is  obvious  that  a 
power  of  attorney  is  not  revoked  for  all  purposes  by  an  act  of 
bankruptcy  committed  by  the  giver  of  the  power,  because,  if  no 
adjudication  follows,  a  sale  under  the  power  is  binding  on  the  giver 
himself;  and  wherever  a  sale  would  be  binding  on  a  bankrupt,  if 
no  adjudication  follows  it  is  binding  on  the  trustee  under  a  subse« 
quent  adjudication  if  the  purchaser  had  no  notice  of  an  actot 
bankruptcy  having  been  committed  by  the  seller  at  the  time  of 
the  sale. 

It  appears  to  us,  therefore,  necessary  to  consider  whether  Mr. 
Snowball  had  on  the  17th  of  November,  1869,  notice  that  John 
Douglas  had  committed  an  act  of  bankruptcy.  The  facts  and  evi- 
dence material  to  this  question  are,  we  think,  correctly  stated  by 
the  County  Court  Judge  in  his  judgment : — [His  Lordship  here 
read  the  passages  which  are  given  above  from  the  judgment  of  the 
County  Court  Judge.]  Now  it  is  clear  from  the  language  of  the 
learned  County  Court  Judge,  that  he  thought — and  in  this  respect 
we  agree  with  him — that  Mr.  SnawbaU  knew  facts  which  were  in 
themselves  sufScient  to  lead  his  mind  to  the  conclusion  that  John 
Douglas  h^d  l^fb  England  with  intent  to  defeat  and  delav  bis 
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creditors,  and  had  therefore  committed  an  act  of  bankruptcy ;  but  L.  JJ. 
because  Mr.  Snowball  states  in  his  affidavit  that  he  did  not  in  fact  1872 
draw  the  inference  that  John  Douglas  intended  to  defeat  and  delay  ExparU 
his  creditors  the  County  Court  Judge  thought  himself  bound  to  Snowball. 
find  that  Mr.  Snowball  had  not  notice  of  an  act  of  bankruptcy.  We  Douglas. 
cannot  agree  that  this  was  a  proper  mode  of  deciding  the  question.  """" 
It  appears  to  us  that  if  a  person  is  proved  to  know  facts  which 
constitute  an  act  of  bankruptcy,  or  is  proved  to  know  facts  from 
which  a  Court  or  a  jury,  or  any  impartial  person,  would  naturally 
and  properly  infer  that  an  act  of  bankruptcy  had  been  committed, 
he  ought  to  be  held  to  have  had  notice  that  an  act  of  bankruptcy 
had  been  committed,  and  that  the  Court  ought  not  to  enter  upon 
the  inquiry  whether  he  did  in  his  own  mind  believe  that  an  act  of 
bankruptcy  had  been  committed,  or  whether  he  did  in  his  own 
mind  draw  the  inference  that  the  bankrupt  intended  to  defeat  and 
delay  his  creditors.  A  person  may  be  proved  to  have  had  notice 
that  an  act  of  bankruptcy  had  been  committed,  either  by  proof 
that  he  had  received  formal  notice  that  an  act  of  bankruptcy  had 
been  committed,  or  by  proof  that  he  knew  facts  which  were  suffi- 
cient to  inform  him  that  an  act  of  bankruptcy  had  been  committed. 
If  he  is  proved  to  have  received  a  formal  notice  he  is  not  allowed 
to  escape  from  the  effect  of  having  had  notice  by  saying  he  had 
not  read  it  when  he  ought  to  have  read  it,  or  that  he  did  not 
beb'eve  it  when  he  had  read  it ;  and  we  think  if  he  is  proved  to 
have  known  facts  which  were  sufficient  to  have  informed  him  that 
an  act  of  bankruptcy  had  been  committed,  he  cannot  be  allowed 
to  escape  from  the  effect  of  having  had  notice  by  saying  he  did  not 
draw  the  natural  inference  from  the  facts.  We  are  therefore  of 
opinion  that  Mr.  Snowball  had  on  the  17th  of  November  notice 
that  John  Douglas  had  committed  an  act  of  bankruptcy,  and  that 
therefore  the  sale  of  the  ship  was  invalid. 

The  result  is,  that  the  judgment  of  the  Chief  Judge  was,  in  our 
opinion,  correct  on  all  points,  and  that  the  appeal  must  be 
dismissed  with  costs. 

Solicitors :  Messrs.  Torr^  Janeway^  <&  Co, ;  Messrs.  Bell,  Brodrick, 
&  Gray. 
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L.C.  LAEIVrfcBE  V.  MOBGAN. 

1872  [1871    L.    33.] 


May  27,  28 ;       Foreign  Qovernment — Enforcing  Contract — Deposit  in  this  Cotmtry — Pa^ 
''^^-  ment—CertiJicates  re/used. 

Where  a  foreign  govermnent  has  made  a  contract  in  this  eoontry,  and  has 
lodged  money  in  the  hands  of  agents  in  this  country  for  payment  of  the 
sums  to  become  due  under  the  contract^  the  Court  will  not  refuse  relief  to 
the  contractor  because  the  contract  was  with  a  foreign  government^  Dor 
because  the  foreign  government  does  not  appear  before  the  Court. 

Where  goods  are  to  be  paid  for  when  received,  and  money  is  lodged  for 
payment  on  the  production  of  certificates  from  an  agent  of  the  purchaser,  the 
Court,  if  certificates  are  refused,  may  direct  an  inquiry  and  order  payment  of 
what  is  due  to  the  contractor  who  has  supplied  the  goods. 

The  French  Government  contracted  in  England  for  the  purchase  of  a 
lat^e  number  of  cartridges,  which  were  to  be  inspected,  and  when  accepted 
were  to  be  paid  for  through  the  French  ambassador;  and  bankers  in  England^ 
who  had  in  their  hands  funds  belonging  to  the  French  Government,  wrote  to 
the  contractor  in  England  that  a  special  credit  for  £40,000  had  been  opened 
in  his  favour,  and  would  be  paid  to  him  upon  receipt  of  certificates  firom 
the  French  ambassador.  Some  cartridges  were  supplied  and  paid  for,  and 
others  were  delivered  to  agents  for  the  French  Government ;  but  other  ageots 
of  the  French  Government  alleged  that  the  time  for  the  delivery  had  expired. 
Certificates  were  refused,  and  the  bankers  refused  to  make  any  further  pay- 
ments. The  contractor  thereupon  filed  his  bill  against  the  bankers  and  the 
French  Government,  praying  to  have  the  balance  of  the  £40,000  brought  into 
Court,  and  for  an  inquiry  and  payment.  The  French  Government  did  not 
appear.  The  bankers  were  ordered  to  bring  the  money  into  Court;  and 
the  contractor  was  declared  to  be  entitled  to  payment  for  all  cartridges 
delivered  under  the  contract;  and  inquiries  what  cartridges  had  been 
delivered  were  directed. 

Decree  of  Matins,  Y.C.,  affirmed,  with  variations. 

P.  A  LARIVIERE,  the  Plaintiff  ia  this  case,  and  one  E.  B.  des 
Minieres,  in  November,  1870,  entered  into  a  contract  with  Leon 
Gamleita,  who  was  then  acting  as  Minister  of  War  for  the  Com- 
mittee or  Government  of  the  National  Defence  in  France^  and  the 
other  members  of  that  Committee  or  Government,  acting  by  M. 
JouUn,  their  agent  in  this  country.  This  contract  was  dated  the 
30th  of  November,  1870,  and  was  signed  by  the  Minister  of  War 
and  M.  Joulin,  and  was,  as  translated,  in  the  words  following : — 
"  War  Department. 
"  Contract  with  Messrs.  Bdlot  des  Minieres  and  Larivtere  to 
supply  ball  cartridges  for  rifles,  model  1866. 
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*^  Between  the  undersigned,  M.  Bellot  des  Minteres  and  M.  La-       L.  c. 
-riviere,  both  of  whom  reside  in  London,  and  the  Minister  of  War,        1872 
represented  by  M.  Joulin,  his  delegate  in  London,  the  following    lariti&bb 
agreement  has  been  made : —  Mobgan 

"  Messrs.  BeUot  des  Minieres  and  Lariviere  engage  themselves  to        

supply  the  French  Government  20,000,000  ball  cartridges  for  rifles 
according  to  model  1866,  at  the  rate  of  150  francs  per  1000. 

"  The  delivery  will  take  place  in  London,  in  lots  of  25,000  or 
more,  in  cases  or  barrels  of  uniform  model,  containing  about  3000 
-each. 

"  These  cases  or  barrels  will  bear  particular  and  distinct  marks 
indicating  their  contents  and  the  model  of  the  cartridge. 

«'  Out  of  the  20,000,000  cartridges  to  supply,  7,000,000  must  be 
-delivered  before  the  5th  of  December,  and  the  remainder  before 
the  10th  of  January,  1871 ;  and  time  will  be  considered  the 
essence  of  the  contract. 

"  The  cartridges  will  contain  five  grammes  (French  weight)  of 
fine  English  musket  powder,  and  will  be  tried  in  London  by  a 
French  delegate  charged  with  this  oflBce,  who  will  deliver  a  certi- 
ficate stating  that  the  cartridges  are  efficient  for  war  service,  and 
serviceable  for  the  rifles  of  the  model  1866. 

'*  Experiments  will  be  made  by  trying  fifty  cartridges  taken 
out  of  the  bulk  of  each  lot,  and  must  not  contain  more  than  5% 
rejected. 

"  Any  lot  containing  a  greater  percentage  of  rejected  cartridges 
will  not  be  accepted. 

"  The  lots  will,  immediately  after  having  been  duly  accepted  on 
the  responsibility  of  the  delegate  of  the  Minister  of  War  in  London, 
he  paid  for  through  the  care  of  the  French  ambassador,  who  will 
issue  cheques  for  the  amount. 

"  The  contractors  cannot  claim  acceptance  of  any  of  the  mer- 
chandise after  the  10th  of  January,  1871,  and  cannot  claim  any 
indemnity  for  goods  supplied  after  the  hereinbefore  stipulated  time." 

In  consequence  of  the  war  and  the  difficulties  of  communication 
the  Plaintiff,  as  he  alleged,  before  incurring  the  responsibility  of 
buying  materials,  &c.,  required  the  delegates  of  the  Committee  of 
National  Defence  to  deposit  in  the  hands  of  the  Defendants  Mor- 
gan  &  Oooch  a  sum  of  £40,000.     Messrs.  Morgan  dt  Gooch  were 
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L.C.        bankers  in  London,  and,  as  financial  agents  for  the  then  French 

1S72        Goremmenty  had  lately  raised  a  loan  of  £10,000,000,  in  respect  of 

LABml:BE    whidi  they  had  large  snms  of  money  in  their  hands,  and  by  the 

jl^^     direction  of  IL  JouKn,  who,  nnder  the  orders  of  the  then  French 

Government,  had  a  large  credit  with  them,  they  wrote  to  Lariviere 

and  Des  Minieres  a  letter,  dated  the  Ist  of  December,  1870,  as 
follows : — 

*  Gentlemen, — We  are  instmcted  by  Mr.  L.  Jovlin  to  advise  yon 
that  a  special  credit  for  the  snm  of  £40,000  (say  forty  thousand 
pounds),  equivalent  to  frs.1,000,000  (one  million  francs),  has  been 
opened  with  us  in  your  favour,  and  that  it  will  be  paid  to  you  rate- 
ably  as  the  goods  are  delivered  upon  receipt  of  certificates  of 
reception  issued  by  the  French  ambassador  or  by  Mr.  L.  JouUn, 

"  We  shall  require  receipts  in  duplicate  for  the  payment  or  pay- 
ments as  made,  and  the  surrender  of  this  letter  on  the  final  pay- 
ment under  it  being  made." 

Dee  Minieres  afterwards  withdrew  from  the  contract,  and  Lari- 
mere  alone  proceeded  with  it,  bought  materials,  and  employed 
people  to  make  cartridges.  He  supplied  70,000  cartridges,  which 
were  accepted  by  the  agents  for  the  French  Government,  and  duly 
paid  for  by  Morffon  &  Gooch,  M.  Jovlin  afterwards  gave  directions 
for  alterations  to  be  made  in  the  manufacture,  and  promised,  as^ 
Lariviere  alleged,  to  obtain  a  prolongation  of  the  time,  and  the 
Plaintiff  alleged  that  in  consequence  of  these  alterations  he  was 
prevented  from  delivering  the  rest  ot  the  cartridges  by  the  10th  of 
January,  1871. 

On  the  13th  of  January,  1871,  Messrs.  Morgan  &  Gooch  sent  a 
letter  to  Des  Minieres  and  Lariviere,  as  follows : — 

^  Mr.  Jovlin  now  informs  us  that,  as  the  time  has  already  expired 
within  which  the  deliveries  of  goods  were  to  be  made,  and  to  pay 
for  which  this  credit  was  opened,  no  further  deliveries  can  be  made 
under  it,  and  we  are  not  to  make  any  further  payments  in  virtue 
of  it. 

"  Under  these  circumstances,  in  accordance  with  his  instructions, 
we  request  that  you  will  return  us  our  letter  dated  the  1st  ultimo, 
and  take  note  that  the  credit  advised  therein  is  withdrawn  and 
cancelled." 
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Some  cases  of  cartridges  had,  however,  been  duly  inspected  and       L.O. 
accepted  by  the  oflScers  of  the  French  Government  on  the  10th  of       1872 
January,  and  others  were  inspected  after  the  13th  of  January,  but    LABmiM 
the  officers  afterwards  refused  to  inspect  or  accept  any  more 
•cartridges.     The  agents  had,  moreover,  refused  to  grant  certificates 
for  those  which  had  been  accepted. 

M.  Lariviere,  therefore,  being  unable  to  obtain  payment  for  these 
cartridges,  in  February,  1871,  filed  a  bill  against  Morgan,  Oooch^ 
Des  Minieres,  and  the  nine  persons  who  had,  in  November,  1870, 
formed  the  Committee  or  Government  of  the  National  Defence, 
which  bill  was  afterwards  amended  by  striking  out  the  nine 
members  of  the  Government  as  Defendants,  and  making  the 
French  Kepublic  a  Defendant. 

The  bill  as  amended  stated  as  above  mentioned,  and  alleged  that 
the  Government  was,  in  January,  1871,  engaged  in  negotiating 
terms  of  peace,  and  accordingly  its  officers  and  agents,  vexatiously 
and  contrary  to  good  faith,  refused  to  grant  proper  certificates  as 
to  the  cartridges;  that  the  Plaintifi^had  2,000,000  of  cartridges  on 
band,  and  had  been  obliged  to  dispose  of  plant  and  materials  at  a 
ruinous  loss.  And  the  bill  prayed  a  declaration  that  Morgan  & 
Choeh  held  the  residue  of  the  £40,000  upon  trust  to  pay  to  the 
Plaintiff  the  sums  due  to  him  under  the  contract,  and  as  a  security 
to  him  for  the  payment  of  these  sums,  and  prayed  for  inquiries  and 
accounts,  and  for  an  injunction  to  restrain  Morgan  &  Oooch  from 
parting  with  the  residue  of  the  £40,000. 

Morgan  db  Oooeh^  by  their  answer,  said  that  they  had  had  large 
€ums  of  money  in  their  hands,  which  they  held  pursuant  to 
the  orders  of  the  French  Government  of  National  Defence,  and 
when  directed  by  that  Government  to  open  a  credit  with  any  per- 
son, they  did  so  accordingly ;  but  from  time  to  time,  under  the 
direction  of  that  Government,  they  carried  the  balance  standing  to 
any  particular  credit  back  to  the  general  account  of  the  French 
Government.  No  separate  credit  was  opened  in  their  books  with 
respect  to  this  particular  contract,  but  a  note  was  made  on  M. 
Joulins  account;  and  in  pursuance  of  proper  certificates  as  to 
the  cartridges,  they  had  paid  £5,813.  They  professed  ignorance 
as  to  most  of  the  matters  in  question  in  the  suit,  and  stated  that 
the  Government  of  the  National  Defence  had  long  ceased  to  exist. 
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and  that  the  moneys  in  question  were  now  the  property  of  the 
French  Eepublic. 

Some  evidenee  was  entered  into  by  the  Plaintiff  which,  as  appears 
from  the  judgments  of  the  Vice-Chancellor  Malins  and  the  Lord 
Chancellori  was  not  sufficient  to  shew  what  he  was  entitled  to  be 
paid.  The  Defendants  Morffan  &  Oooch  did  not  enter  into  any 
eyidencCy  and  the  French  Bepublic  did  not  appear. 

The  suit  came  on  to  be  heard  before  the  Vice-Chancellor  Malin$, 
who  directed  that  the  French  Goyernment  should  be  respectfully 
inyited  to  appear  and  contest  the  matter.  The  French  ambassador^ 
howeverj  took  no  notice  of  the  invitation,  and  the  suit  came  on  to 
be  heard  in  the  absence  of  the  French  Government. 

The  Vice-Chancellor  made  a  declaration  that  the  Plaintiff  was 
entitled  to  be  paid  out  of  the  £40,000,  and  that  the  time  had  been 
waived  by  the  French  Government;  and  he  directed  inquiries 
accordingly,  and  ordered  the  balance  of  the  £40,000  to  be  brought 
into  Court  (1). 


(1)  1872;  March  5. 
Sm  R.  Malins,  V.C.:— 

His  Honour  stated  the  facts  of  the 
case,  and  said  that  it  was  clear  that 
the  Plaintiff  had  required  this  separate 
account  to  he  opened,  and  that  without 
it  he  would  not  have  entered  into  the 
contract.  It  was  true  that  the  Plaintiff 
was  entitled  to  payment  out  of  this 
account  only  on  the  production  of  the 
proper  certificates  by  M.  Joulin^  or  by 
some  other  agent,  but  it  did  not  follow 
that  because  M.  Jouiin  refused  to  give 
any  certificate  Morgan  &  Oooch  were  to 
be  at  liberty  to  repudiate  the  rights  of 
the  Plaintiff.  Gould  it  be  contended 
that  the  French  Government  were  at 
liberty  to  induce  the  Plaintiff  to  enter 
into  this  contract  on  the  faith  of  this 
deposit,  and  the  very  next  day  to  re- 
quire Morgan  ds  Oooch  to  re-transfer  the 
deposit?  Of  course  no  foreign  govern- 
ment could  be  sued  in  this  Court,  as 
was  clearly  laid  down  in  Wadsworth  v. 
Queen  of  Spain  (17  Q.  B.  171),  nor  could 


the  agents  of  a  foreign  government 
be  sued :  Oladstone  v.  Ottoman  Bank 
(1H.&M.505);  and  if  there  had  been 
no  deposit,  no  bill  like  this  for  the  execu- 
tion of  a  contract  could  have  been  main- 
tained. But  here  it  was  the  very  object 
of  the  Plaintiff  to  have  a  deposit  in  thia 
country  as  a  security. 

Then  Morgan  &  Oooch  said  that  th& 
contract  had  not  been  performed,  and 
in  this  there  was  the  difficulty  that  the 
French  Government  did  not'  appear^ 
though  they  had  been  most  respectfully 
invited  to  submit  the  question  to  the 
Court.  Still  Morgan  &  Oooch  had  en- 
gaged to  hold  this  money  for  the  benefit 
of  the  Plaintiff  if  he  performed  the  con* 
tract,  and  until  it  was  ascertained  that 
he  had  not  done  so,  they  could  not  he 
at  liberty  to  hand  the  money  back  to 
their  principals.  They  must  be  con- 
sidered as  stakeholders,  and  as  bound 
to  bring  the  money  into  Courts  to  al»de 
the  decision  of  the  Court  as  to  whether 
the  contract  was  or  was  not  performed. 

Although  the  French  Government 
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The  Defendants  Marffcm  &  Oooeh  appealed. 

Mr.  Pearson,  Q.C.,  and  Mr.  C.  EaU,  for  the  Appellants : — 

If  this  money  had  been  set  apart,  and  made  a  separate  credit 
for  the  Plaintiff,  the  case  might  be  different ;  but  it  was  merely  a 
special  credit  on  certain  conditions.  If  the  Plaintiff  had  the  cer- 
tificates, perhaps  Morffan  &  Oooeh  would  have  been  liable ;  but  he 
asks  the  Court  to  decide  whether  the  certificates  ought  not  to  have 
been  given,  that  is,  to  enforce  a  contract  against  a  foreign  go- 
vernment ;  and  this  the  Court  cannot  do.  It  is  true  that  Morffan 
&  Oooeh  are  before  the  Court,  but  to  order  them  to  pay  would  be 
merely  to  do  that  in  an  indirect  manner  which  the  Court  could 
not  do  directly.    We  have  always  held  these  moneys  entirely  at 


L.O. 

1872 


had  not  appeared,  and  although  Messrs. 
Morgan  &  Oooeh  had  entered  into  no 
evidence  beyond  their  answer,  still  they 
had  appeared  and  had  argued  the  case, 
not  as  stakeholders,  but  really  on  behalf 
of  the  French  Government.  A  decree 
must  be  made  for  an  inquiry  whether 
the  Plaintifif  had  performed  the  contract, 
and  as  to  what  was  due  to  him  under 
it ;  and  the  French  Government  must 
be  invited  to  appear  on  the  inquiry ; 
and  if  the  French  Government  did  not 
appear,  the  inquiry  must  go  on  in  their 
absence. 

On  the  question  of  law  whether, 
when  a  British  subject  had  contracted 
with  a  foreign  government  to  deliver 
goods,  and  had  required  the  security  of 
a  deposit,  the  foreign  government  could 
keep  the  goods  and  withdraw  the  de- 
posit, OladsUme  v.  Musurus  Bey  (I  H.  & 
M.  495)  was  an  authority;  and  though 
the  order  was  there  made  upon  an  inter- 
locutory application  only,  it  followed 
that  a  similar  order  would  be  made  at  the 
hearing ;  and,  as  was  said  in  that  case,  al- 
though the  Court  cannot  proceed  against 
an  ambassador,  it  has  jurisdiction  over 
the  fund.  So,  if  a  foreign  government 
contracted  a  loan  in  this  country,  and 
as  a  security  for  payment  of  interest,  de- 


IiABIVliBB 
V, 

Morgan. 


posited  a  certain  sum  of  money  in  the 
hands  of  bankers  here,  it  was  clear  that 
the  foreign  government,  having  ob- 
tained the  loan,  would  not  be  allowed 
immediately  to  withdraw  the  fund  so 
deposited. 

No  doubt  Morgan  &  Oooeh  were  not 
bound  to  pay  the  Plaintiff  without  the 
certificates,  but  it  did  not  therefore 
follow  that  the  fund  was  not  liable  to 
the  Plaintiff,  for  the  question  in  this 
case  was  whether  he  had  performed  his 
contract.  In  Scott  v.  Liverpool  Corpo^ 
ration  (28  L.  J.  (Ch.)  230 ;  5  Jur.  N.  S. 
105),  where  the  production  of  the  certi- 
ficates by  the  engineer  was  a  condition 
precedent  to  the  payment,  and  the  en- 
gineer, without  any  fraud,  refused  to 
give  the  certificates,  the  Court  refused 
to  decree  payment.  But  where  there 
was  fraud,  payment  had  been  decreed. 
Here  the  evidence  of  the  Plaintifif  i^as 
that  the  agents  of  the  French  Govern- 
ment had  acted  unfairly  and  oppres- 
sively, for  of  course  any  government 
might  have  unfair  and  dishonest  agents ; 
and  if  it  should  be  made  out  that  the 
agents  had  so  acted,  and  that  the  cer*' 
tificates  ought  to  have  been  given,  then 
the  Plaintifif  was  entitled  to  the  relief 
he  asked. 
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L.  c.       tlie  disposition  of  the  French  Government,  and  the  Court  cannot, 
1872        in  the  absence  of  that  Government,  decide  what  directions  that 
LABivii:BB    Government  ought  to  give :  Wadsworth  v.  Quisen  of  Spain  (1) ; 
Motoan     Gladstone  v.  Muaurus  Bey  (2)  ;  Gladstone  v.  Ottoman  Bank  (3) ; 
'  — ^       Smith  V.  Wegi^lin  (4).    How  can  the  inquiry  be  prosecuted  in  the 
absence  of  the   Government  which  is  solely  interested  in  the 
matter  ?     The  agreement  was  that  the  money  should  be  paid  on 
the  production  of  the  certificates,  and  the  Court  can  neither  order 
payment  without  the  certificates,  nor  compel  the  French  Govern- 
ment to  give  them.    If  Morgan  dk  Oooeh  pay  this  money  without 
certificates,  what  answer  will  they  have  when  their  principals  claim 
the  money  ?    No  doubt,  in  some  such  cases,  where  the  certificates 
have  been  fraudulently  or  wrongfully  withheld,  the  Court  has  tried 
to  do  justice,  and  has  dispensed  with  them,  but  the  Court  cannot 
hold  that  a  foreign  government  has  acted  fraudulently  or  wrong- 
fully.   If  the  Plaintiff  has  any  claim,  he  can  enforce  it  in  France, 
The  form  of  the  decree  shews  the  impossibility  of  granting  what 
is  asked,  for  the  decree  does  not  order  payment,  but  merely  directs 
an  inquiry  whether  anything  is  due. 

Mr.  Qlasse^  Q.C.,  and  Mr.  Davey,  for  the  Plaintiff: — 

We  admit  that  without  further  evidence  a  decree  cannot  be 
made ;  but  there  is  evidence  enough  for  an  inquiry.  As  to  the 
separate  credit,  we  have  nothing  to  do  with  the  way  in  which 
Morgan  db  Oooeh  keep  their  books,  and  if  they  did  not  carry  this 
£40,000  to  a  separate  account,  they  ought  to  have  done  so.  If, 
under  similar  circumstances,  the  principals  had  become  bankrupts, 
would  this  money  have  remained  in  their  order  and  disposition  ? 
It  is  true  that  the  party  liable  is  a  foreign  government,  who 
cannot  be  compelled  to  appear ;  but  the  money  is  in  this  country, 
and  the  simple  question  is  whether  the  bankers  who  hold  it  are 
not  liable  to  the  Plaintiff.  When  a  foreign  government  puts  money 
into  the  hands  of  its  agents  in  this  country,  it  must  know  that 
the  money  will  be  subject  to  the  laws  of  this  country ;  in  fact 
that  was  the  object  of  the  Plaintiff  in  requiring  the  money  to  be 

(1)  17  Q.  B.  171.  (3)  1  H.  &  M.  505. 

(2)  1  H.  &  M.495.  (4)  Law  Rep.  8  Eq.  198. 
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^posited  here.    In  the  case  of  the  Prince  Frederick  (1)  there  was       L.  o. 

no  such  contract.    There  is  no  difference  between  this  case  and  that        1872 

of  an  ordinary  Defendant  who  is  out  of  the  jurisdiction,  which  has    LAmviiBB 

never  been  held  to  prevent  the  Court  from  doing  justice  as  far  as  it 

can.    The  French  Government  can  come  in  and  make  such  defence 

as  is  possible,  but  the  Plaintiff  must  not  be  injured  because  the  French 

Government  does  not  choose  to  do  so.    Even  if  they  do  not,  it  is 

perfectly  competent  to  Morgan  db  Qooch  to  shew  on  the  inquiry  that 

nothing  is  due  to  the  Plaintiff.    There  is,  no  doubt,  a  difiSculty  as  to 

the  form  of  the  decree,  inasmuch  as  the  Court  cannot  at  present  make 

any  declaration  of  rights ;  but  that  has  been  occasioned  entirely  by 

the  absence  of  the  French  Government.   We  want  a  declaration  that 

the  Defendants  are  stakeholders,  and  then  we  have  the  inquiry. 

We  shall  claim  for  the  cartridges  delivered,  and  for  those  inspected 

and  approved,  and  for  those  properly  tendered  for  inspection.    It 

will  be  open  to  the  Defendants  to  shew  that  we  are  entitled  to 

nothing.    As  to  damages  for  waste  of  machines  and  material,  we 

admit  that  there  is  a  difSculty. 

Mr.  Pearsouy  in  reply : — 

The  Plaintiff  cannot  claim  for  cartridges  which  were  inspected 
by  inspectors  scattered  over  the  country,  and  ignorant  of  what  had 
taken  place.  We  say  that  there  was  a  breach  of  contract  by  the 
Plaintiff,  and  that  the  French  Government  had  a  right  to  put  an 
ond  to  the  contract.  The  only  foundation  for  the  bill  is  want  of 
good  faith  on  the  part  of  the  French  Government;  and  of  that 
there  is  no  evidence  whatever.  The  Plaintiff  does  not  even  pre- 
tend that  Morgan  &  Qooch  are  guilty  of  collusion.  It  is  clear 
that  the  Plaintiff  could  not  recover  at  law,  as  he  has  not  the  cer- 
tificates, and  then  he  asks  to  have  the  money  brought  into  Court,  in 
order  to  obtain  an  equity.  He  did  not  bargain  for  anything  of  the 
kind ;  all  he  wanted  was  to  know  that  there  was  money  to  pay  him 
with.  But  that  money  was  to  be  dealt  with  according  to  the  agree- 
ment, and  the  French  Government  were  to  have  a  right  to  refuse 
the  certificates  if  they  disapproved  of  the  cartridges.  That  was  all 
that  the  Plaintiff  bargained  for,  and  for  the  Court  to  decide  whether 
he  ought  to  have  the  certificates  is  giving  him  much  more. 
(1)  Cited  in  Dt  Edbtr  v.  Q^itm  of  PoHugdl,  17  Q.  B.  212. 
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L.O.  In   Central  Bailroad  and  Banking  Company   of  Georgia   y. 

1872  Mitchell  (1)  the  money  was  sent  here  for  distribution.  In  Steven- 
LAw^feRB  *^^  V.  Anderson  (2)  the  bill  was  filed  by  the  stakeholder  himself. 
Here  the  party  liable  is  a  foreign  goyemment,  against  which  the 
Court  has  not  the  same  jurisdiction  as  it  has  against  a  subject  of 
this  country. 


V, 
MOBGAK. 


June  5.  LoBD  Hatherlet,  L.C,  after  stating  the  facts  of  the 
case,  and  that  the  contractors  were  desirous  of  haying  some  assu- 
rance that  in  the  then  troubled  state  of  France  they  should  not  be 
obliged  to  have  recourse  to  that  country  for  payment,  continued : — 

Now  no  one  can  suppose  that  after  the  letter  of  the  Ist  of 
December  had  been  written  it  was  to  be  at  the  option  of  the 
French  Government  to  retire  from  that  agreement,  and  that 
Messrs.  Morgan  &  Qooch  could,  upon  an  order  from  the  French 
Government,  transfer  that  sum  of  money  to  some  other  account. 
It  appears  to  me  that,  in  other  words,  there  was  a  plain  and  clear 
trust  impressed  on  this  fund,  under  which  those  who  had  the 
benefit  of  the  trust  would  be  entitled,  if  they  performed  their 
contract,  to  receive  the  money. 

Of  course  the  goods  were  to  be  delivered  according  to  the  con- 
tract, and  in  accordance  with  all  the  conditions  of  the  contract, 
including  the  condition  of  time,  unless  that  condition  had  been 
waived.  But  the  evidence  of  the  fulfilment  of  those  conditions 
which  would  justify  Messrs.  Morgan  &  Oooch  in  making  payment 
was  to  be  the  certificate  of  the  French  ambassador  or  of  M.  Jouiin, 
who  had  been  the  agent  of  the  French  Government,  and  under 
whose  control  the  general  funds  of  the  French  Government  stood 
with  Messrs.  Morgan  <&  Oooch.  And  though  Messrs.  Morgan  dt 
Gooch  would  be  perfectly  justified  in  declining  to  make  any  pay- 
ment except  upon  the  evidence  which  they  were  told  to  accept, 
that  does  not  affect  the  question  whether  the  absence  of  the  certifi- 
cate of  reception  can  have  such  an  efiect  as,  at  the  option  of  the 
French  ambassador  or  M.  Jouiin,  to  deprive  the  contractors  of  the 
benefit  of  the  engagement  which  had  been  entered  into  with  them. 

This  is  not  like  one  of  those  cases  in  which  goods  are  to  be 
(1)  2  H.  &  M.  452.  (2)  2  V.  &  B.  407-411. 
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tested  by  an  engineer  and  paid  for  upon  his  certificate,  lyhich  cer-       L.  a 
tificate  he  refuses  to  sign.     In  those  cases  the  parties  have  chosen       1872 
their  own  judge  as  to  the  proper  fulfilment  of  the  contract,  and  if    la^IJ^re 
the  engineer  declines  to  certify,  the  Courts  have  held  that,  in  the     mokgan 

absence  of  all  fraud  on  his  part,  the  certificate  is  a  sine  qua  non,        

and  that  accordingly  the  contractor,  having  submitted  to  that 
condition,  must  abide  by  it  if  the  goods  are  not  such  as  the  engineer 
will  certify  for.  But  here  neither  the  ambassador  nor  M.  JovHin 
are  to  try  the  cartridges,  about  which  they  would  know  nothing ; 
although  they  would  know  whether  the  cartridges,  when  tried  and 
approved,  had  or  had  not  been  received  by  the  French  Government. 
If,  therefore,  the  French  Grovemment  receive  the  cartridges,  it  is 
then  to  be  taken  that  the  proper  certificate  has  been  given. 

It  is  not  required  that  this  certificate  shall  be  a  condition  pre- 
limin£ury  to  payment.  The  condition  for  payment  is,  that  the 
goods  shall  be  delivered  and  received.  Supposing  that  the  am- 
bassador were  changed,  or  that  some  one  was  appointed  in  the 
place  of  M.  cTbuZtn,  then  I  apprehend  that  the  Court  would  say 
that  payment  cannot  depend  upon  any  special  quality  in  the 
ambassador  or  in  M.  cTbuZtn,  the  real  agreement  being  that,  upon 
the  goods  being  delivered  according  to  the  contract^  the  payment 
shall  be  made  out  of  that  specific  fund. 

The  main  argument  in  the  case  has,  however,  been  that  the 
French  (Tovemment,  though  it  has  an  undoubted  interest  in  the 
fund,  is  not  before  the  Court;  and  that  even  if  the  whole  contract 
had  been  fulfilled  to  the  day,  the  French  Government  is  still 
entitled  to  the  balance  which  will  remain,  and  is  therefore  entitled 
to  see  that  the  payments  have  been  properly  made.  But  it  is 
clear,  upon  the  authorities,  that  the  Plaintiff  cannot  compel  them 
to  come  here  and  submit  to  the  jurisdiction  of  this  country.  They 
may  appear  as  has  been  done  in  other  cases.  The  United  States 
have  filed  bills  in  this  country  and  have  submitted  to  the  juris- 
diction, and  thereupon  have  had  their  rights  ascertained.  But 
the  question  now  raised  is,  whether,  in  the  absence  of  the  French 
Government,  it  is  possible  to  ascertain  the  rights  to  this  particular 
fund,  the  French  Government  declining  to  appear — a  very  proper 
course  to  take  if  they  think  fit 

Is  there,  then,  to  be  a  total  failure  of  justice  because  the  French 
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L.  0.       Government  declines  to  assert  any  right  to  the  fund  ? 
1872       Morgan  &  Oooeh  say  reasonably  enough  that  they  knew  nothing 
LARmiRB    ftl>out  the  rights,  and  cannot  undertake  to  determine  them.    They 
also  say — ^not  so  reasonably — "let  the  fund  remain  until  the 
French  Government  comes  in,  or  allow  us   to    re-transfer  it, 
because  the  rights  between  these  parties  cannot  be  determined." 
In  answer  to  this,  I  will  put  the  case  of  a  foreign  government 
having  placed  in  this  country  a  sum  of  money,  and  having  charged 
it  with  certain  trusts  to  be  performed,  subject  to  which  the  balance 
is  to  be  paid  back  to  the  foreign  government — Is  it  possible  to 
say  that  in  such  a  case  the  trustee  is  not  liable  to  perform  the 
trust  because  the  foreign  government^  one  of  the  cestuis  que  irttst^ 
cannot  be  made  to  appear  ?    There  is  great  analogy  between  this 
case  and  the  case  of  an  interpleader  suit   In  Stevenson  v.  Ander- 
son (1),  a  banker  having  a  fund  claimed  by  several  persons,  all 
but  one  of  whom  were  out  of  the  jurisdiction,  paid  it  into  Court 
by  way  of  interpleader,  and  then  served  all  the  parties  out  of  the 
jurisdiction.    In  that  case  Lord  Eldon  said  the  fund  could  not 
remain  here  for  ever,  and  that  it  would  be  paid  out  to  the  only 
person  who  did  appear  and  submitted  his  claim. 

In  any  such  case  we  must  ascertain  as  we  best  can,  in  the 
absence  of  the  other  parties,  what  are  the  rights  of  the  parties 
who  do  appear.  In  the  case  of  Wylie  v.  Wylie  (2),  in  which  a 
large  sum  of  money  was  left  by  will  to  the  Bussian  Government, 
administration  was  taken  out  on  behalf  of  the  Bussian  Govern- 
ment, and  litigation  ensued ;  but  there  the  Bussian  Government 
appeared,  and  the  difficulty  did  not  arise.  There  may  be  many 
cases  in.  which  a  foreign  government  has  some  interest,  but  the 
other  parties  interested  must  not  suffer  because  it  is  impossible  to 
compel  the  attendance  of  one  of  those  who  might  claim  the  fund. 

Messrs.  Morgan  dk  Oooch,  however,  say  that  they  will  be  liable  to 
the  consequences  of  any  proceeding  that  may  be  instituted  in  France 
by  the  French  Government,  who  might  say  that  the  fund  was  not 
to  be  handed  over  except  upon  the  certificate  of  the  ambassador. 
But  I  apprehend  that  the  comity  of  nations  would  extend  to  such  a 
case,  and  that  the  decision  of  this  Court  will  be  respected,  as  we 
should  respect  a  decision  of  a  Court  in  France  with  reference  to 

(1)  2  V.  &  B.  407.  (2)  6  Jur.  (N.S.)  259 ;  29  L.  J.  (Ch.)  341. 
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any  fund  which  was  clearly  within  the  jurisdiction  of  that  Court,        L.  0. 
and  which  had  to  be  dealt  with  upon  facts  which  had  taken  place        1872 
in  that  country.    Moreover  I  apprehend  that  neither  in  that  Court    LAEmiiBB 
nor  in  any  Court  in  any  civilized  country  would  it  be  held  that     mokoan 

where  the  certificate  of  a  French  ambassador  is  required  a  person        

would  lose  his  money  because,  for  instance,  there  happened  to  be 
no  ambassador. 

I  stand,  however,  upon  higher  ground,  for  I  assume  that  the 
Courts  of  all  countries  would  recognise  the  decision  of  a  Court 
of  competent  jurisdiction  in  a  country  where  the  property  was 
situated,  and  where  the  rights  were  properly  to  be  tried. 

It  appears  to  me,  therefore,  that  there  is  no  difficulty  in  the  way 
of  the  Plaintiff  if  the  contract  has  been  performed.  As  regards 
that  part  of  the  case,  and  as  to  the  inquiry,  I  am  very  much  of  the 
same  opinion  as  the  Vice-Chancellor.  I  feel  myself,  however, 
bound  to  differ  from  him  as  to  the  effect  of  the  evidence,  as  shew- 
ing that  the  condition  of  time  being  of  the  essence  of  the  contract 
has  been  altogether  waived,  and  in  that  respect  the  decree  must 
be  varied. 


^.  Minutes  :— Declare  that  under  the  contract  and  letter,  &c.,  the  Plaintiff  became 
entitled  to  be  paid  rateably  for  all  cartridges  supplied  to  and  received  by  the  French 
Government  under  the  contract,  &c.,  out  of  the  sum  of  £40,000,  &c. 

Declare  that  the  first  limit  of  time,  namely,  the  5th  of  December,  1870,  was 
waived. 

Inquire  whether  the  second  limit  of  time,  namely,  the  10th  of  January,  1871, 
was  waived  or  extended,  &c. 

Inquire  what  number  of  cartridges  were  delivered  or  tendered  by  the  Plaintiff 
to  the  French  Government,  and  at  what  dates,  and  whether  any  and  which  of 
them  were  received  by  the  French  Government,  and  whether  any  and  which 
were  rejected,  and  whether  or  not  having  been  tested  by  agents  of  the  French 
Government.     Costs  to  be  costs  in  the  cause. 

Adjourn  further  consideration.    Liberty  to  apply. 

Solicitors  for  the  Plaintiff:  Messrs.  Innea  &  Son. 
Solicitor  for  Messrs.  Morgan  &  Oooch:  Mr.  Cletnenis, 
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L.C.  CRAMPTON  V.  VAENA  BAILWAY  COMPANY, 

]^  [1871    C.    233.] 

^^y  28,  29 ;    Corporation — Agreement  not  under  Seal — Money  demand — Part  Performance — 
_^  *  Building  on  the  Land  of  another. 

The  agent  of  a  railway  oompany  made  a  verbal  agreement  with  the  oon- 
tractor  for  the  line,  that  if  be  would  build  on  land  of  the  company  certain 
cottages  more  substantially  than  would  be  required  for  his  own  purposes,  and 
would  leave  them  for  the  use  of  the  company,  then  the  oompany  would  pay 
him  £5000.  The  cottages  were  accordingly  built,  and  when  the  railway  was 
completed  the  contractor  left  them  on  the  land,  and  the  agent  of  the  company 
made  an  agreement  with  the  contractor  that  he  should  be  paid  £500  a  year 
for  the  cottages  by  way  of  rent,  with  an  option  to  the  company  to  purchase 
them  for  £5000.  This  agreement  was  confirmed  by  a  resolution  of  the  board 
of  directors.  The  company  paid  the  £500  a  year  for  some  years,  and  then 
refused  to  pay : — 

Beldy  that  the  claim  of  the  contractor  being  simply  for  payment  of  money 
could  not  be  enforced  in  the  Court  of  Chancery ;  and  that  though  the  con- 
tractor was  unable  to  sue  at  law  because  the  agreement  was  not  under  seal, 
he  did  not  thereby  obtain  an  equity  to  enforce  a  claim  for  money : 

ffdd,  also,  that  inasmuch  as  the  contractor  did  not  act  in  ignorance  of  the 
rights  of  the  company,  he  could  not  claim  compensation  for  having  been  in- 
duced to  build  on  the  land  of  the  company. 

Order  of  the  Master  of  the  Rolls  affirmed. 

IhE  bill  in  this  case  was  filed  by  T.  H.  Crampton^  claiming 
under  Messrs.  Peto,  Betts,  d:  Crampton,  against  the  Varna  Bail- 
way  Company^  and  stated  as  follows:  That  the  company  was 
formed  in  the  year  1863  for  the  purpose  of  making  a  railway  in 
Turkey.  That  the  company  had  always  been  a  company  carrying 
on  business  in  England^  and  was  a  body  corporate  having  a 
common  seal.  That  the  company  was  governed  by  certain  statutes, 
which  provided  (amongst  other  things)  that  the  seat  of  the  com- 
pany should  be  at  Varna :  that  the  affairs  of  the  company  should 
be  managed  by  a  council  of  administration  in  London :  that  the 
council  should  be  invested  with  the  fullest  powers  for  the  adminis- 
tration of  the  affairs  of  the  company,  and  should  enter  into  all 
agreements  as  to  the  purchase,  sale,  taking  on  lease,  or  letting  any 
railway,  lands,  warehouses,  or  other  buildings  coming  within  the 
objects  of  the  company,  and  should  make  agreements  relating  to 
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the  interests  or  affiiirs  of  the  company  generally :  that  the  com-  L.  0. 
pany  should  have  a  common  seal,  and  that  all  contracts  and  agree-  1872 
ments  purporting  to  be  made  by  the  company  involving  sums  of  Cbamptok 
more  than  £500  should  have  the  common  seal  afl&xed  thereto,  y^x 
together  with  the  signatures  of  at  least  two  members  of  the  coun-  BailwayCo. 
cil  and  the  secretary.  That  Messrs.  Peto  &  Co.  contracted  for  the 
construction  of  the  railway  by  contracts  under  the  seal  of  the 
company,  one  of  the  terms  of  which  was  that  the  company  would 
at  their  own  cost  .acquire  all  the  land  necessary  for  the  railway 
and  works,  but  that  the  contractors  would  at  their  own  expense 
provide  huts  and  dwellings  for  the  workmen.  That  Mr.  McCandr 
lish  (as  engineer  for  the  company)  arranged  with  Mr.  Barkley  (as 
agent  for  the  contractors)  that,  inasmuch  as  cottages  were  indis- 
pensable for  the  company  for  working  the  railway  when  opened, 
instead  of  the  contractors  setting  up  mere  temporary  huts  for  the 
use  of  their  workmen  during  the  construction  of  the  works,  they 
should  build  permanent  and  substantial  cottages,  which  might, 
upon  the  completion  of  the  railway,  be  retained  and  used  as  dwel- 
lings for  the  company's  servants  and  officials.  That  McCandUsh 
had  full  authority  on  the  part  of  the  'company  to  enter  into  such 
arrangement,  and  that  such  arrangement  was  communicated  to 
the  directors,  and  they  were  folly  aware  thereof,  and  acquiesced  in 
and  approved  of  the  same  as  being  an  arrangement  very  beneficial 
for  the  company.  That,  accordingly,  substantial  cottages  and  a 
house  and  stable  were  built  by  the  contractors,  under  the  super- 
intendence and  to  the  satisfaction  of  MeCancUish,  and  with  the 
acquiescence  and  approval  of  the  directors,  on  land  which  had  been 
acquired  by  the  company  for  the  purposes  of  the  undertaking. 
That  no  definite  sum  was  fixed  as  the  price  for  such  cottages, 
house,  and  stable,  but  there  was  an  understanding  during  the  time 
that  the  works  were  progressing  that  such  price  was  to  be  £5000, 
which  was,  in  fact,  a  fair  price  for  the  same.  That  Barkley  Avrote 
to  McCandlish  a  letter  stating  that  the  cottages  would  not  be 
handed  over  to  the  directors  as  part  of  the  works,  and  that  £550 
would  be  a  fair  rent  for  them.  That  when  the  railway  was  nearly 
completed,  some  correspondence  took  place  respecting  the  cottages, 
and  on  the  27th  of  October,  1866,  McCandlish  wrote  to  the  directors 
a  letter  stating  that  he  considered  the  rents  at  which  the  cottages 
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L.  C.  might  be  rented  from  the  contractors  to  amonnt  to  £500.  That  at 
1872  a  meeting  of  the  directors  on  the  Ist  of  November  a  resolution  was 
CBAMnoj[  passed  that  the  recommendation  contained  in  MeCandlisKs  letter 
VAurA  ^^hould  be  accepted,  subject  however  to  the  company  having  the 
BailwatCo.  option  of  purchasing  the  cottages  for  the  sum  of  £5000  on  the 
general  settlement  with  the  contractors ;  and  a  copy  of  this  reso- 
lution was  sent  by  the  secretary  of  the  company  to  the  agent  of 
Messrs.  Feto  &  Co.  That  the  company  agreed,  instead  of  paying  the 
£5000  for  the  cottages,  to  pay  £500  a  year,  and  the  contractors 
agreed  to  this  arrangement.  That  a  letter  was,  on  the  9  th  of  May, 
1867,  written  by  the  secretary  of  the  company,  under  the  order  of 
the  directors,  to  Messrs.  Peto  &  Co.,  stating  that  it  had  been  ar- 
ranged at  Varna  that  the  cottages  should  be  rented  by  the  com- 
pany at  £500  per  annum.  That  in  pursuance  of  this  arrangement 
the  cottages  were  not  removed  by  the  contractors,  Messrs.  Peto  & 
Co.,  and  were  left  in  possession  of  the  company.  That  but  for  this 
arrangement  they  would  have  been  removed.  That  the  rights  of 
Messrs.  Peto  &  Co.  became  vested  in  the  Plaintiff,  who,  in  Sep- 
tember, 1867,  applied  to  the  company  for  the  rent.  That  the 
secretary  of  the  company  informed  the  Plaintiff  that  it  was  incon- 
venient to  pay  cash,  and  the  company  gave  their  acceptance  for 
£525,  payable  at  three  months.  That  this  acceptance  was  from 
time  to  time  renewed.  That  in  January,  1869,  the  secretary  of 
the  company  sent  to  the  Plaintiff  a  cheque  for  £500  on  account  of 
rent  of  the  cottages,  and  on  the  3rd  of  March,  1870,  the  Plaintiff 
received  from  the  company  £1072  in  settlement  of  his  claims  for 
rent.  That  on  the  15th  of  March,  1870,  the  secretary  of  the  com- 
pany wrote  to  the  Plaintiff  stating  that  the  company  could  no  longer 
undertake  the  collection  of  his  rents.  That  the  company  now  allege 
that  in  consequence  of  a  requisition  from  the  Turkish  Government 
as  to  the  accounts,  they  cannot  recognise  the  Plaintiff's  claim  to  the 
yearly  sum  of  £500  in  respect  of  the  cottages.  That  the  company 
had  agreed  with  Messrs.  Peto  &  Co.  that  if  they  allowed  the  cot- 
tages to  remain,  the  company  would  pay  the  yearly  sum  of  £500 
in  respect  of  the  cottages  (determinable  on  payment  by  the  com- 
pany of  the  gross  sum  of  £5000).  That  the  Plaintiff  was  advised 
that,  inasmuch  as  the  agreement  with  respect  to  the  cottages  was 
not  under  seal,  and  as  the  company  claimed  the  legal  estate  in  the 
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soil  on  which  the  cottages  stood,  he  had  no  remedy  except  in  this       L.  a 
Court.    And  the  bill  prayed  that  the  company  might  be  decreed        1872 
to  perform  specifically  their  agreement  to  pay  the  Plaintiff  the    Cbampton 
yearly  sum  of  £500  in  respect  of  the  cottages  until  payment  of  the      VAmcA 
gross  sum  of  £5000  in  respect  thereof,  and  that  for  this  purpose  Railway  Cto. 
the  company  might  be  decreed  to  execute  all  necessary  instruments, 
and  to  pay  to  the  Plaintiff  such  damages  as  the  Court  might  think 
fit ;  that  an  account  might  be  taken  of  what  was  due  to  the  Plain- 
tiff for  arrears,  or  that  the  company  might  be  ordered  to  pay 
damages  in  lieu  of  specific  performance ;  and  that  the  Plaintiff 
might  be  declared  to  have  a  lien  on  all  moneys  belonging  to  the 
company  which  were  remitted  to  England. 

To  this  bill  the  company  demurred,  and  the  Master  of  the  Bolls 
allowed  the  demurrer. 

The  Plaintiff  appealed. 

Mr.  Southffoie,  Q.C.,  and  Mr.  Kingdon,  for  the  Appellant : — 

The  ground  on  which  this  demurrer  was  allowed  is,  that  the 
agreement  with  Peto  dk  Co.  was  not  under  the  seal  of  the  company ; 
but  in  many  cases  that  objection  has  not  been  allowed  to  impede 
the  Court  in  doing  justice :  Wilson  y.  West  Hartlepool  BaUway 
Company  (1) ;  Laird  v.  Birkenhead  Bailway  Company  (2) ;  Crook 
V.  Corporation  ofSeaford  (3). 

The  Plaintiff  has  also  an  equity  on  the  ground  that  the  Defen- 
dants encouraged  Peto  &  Co.  to  build  on  their  land:  JSarZ  oj 
Oxford^s  Case  (4) ;  Master y  <&€.,  of  Clare  EaU  v.  Harding  (5). 

It  is  necessary  to  come  into  this  Court  on  account  of  the  want  of 
a  seal ;  but  the  Plaintiff  does  not  set  up  a  mere  money  demand ; 
he  asks  for  specific  performance  and  for  rent  to  be  paid :  WOhy 
T.  Cotih  (6).  The  company  has  had  the  benefit  of  the  cottages, 
and  cannot  now  turn  round  and  defy  the  Plaintiff. 

Mr.  jFVy,  Q.C.,  and  Mr.  Davey,  for  the  Defendants : — 

There  is  no  specific  allegation  of  what  the  Plaintiff  really  con- 
oeiyes  his  claim  to  be.    No  doubt  Peto  <&  Co.  had  a  ri^t  to  the 

(1)  2  D.  J.  &  8. 475 ;  11  Jur.  (N.8.)  (3)  Law  Rep.  6  Ch.  551. 

124.  (i)  2  Wh.  &  T.  L,  C.  648,  662. 

(2)  Job.  500.  (5)  6  Hare,  273. 

(6)  1  S.  &  S.  174. 
Vol.  VIL  2  Z  1 
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L.  C.       materials,  and  all  they  have  done  has  been  to  leave  them  on  our 

1872       land.   The  alleged  contract  did  not  vary  the  position  of  the  parties. 

Crahpton    In  all  the  cases  cited  there  has  been  either  acquiescence  by  the 

Varna      Defendant  or  part  performance  by  the  Plaintiff,    What  is  the  con- 

Kailwat  Co.  tract^  and  where  is  the  evidence  of  it  ?  The  only  equity  allied  is 

that  the  contract  is  not  under  seal  ;'.but  that  alone  does  not  give  a 

right  to  come  to  this  Court    If  the  contract  had  been  under  seal 

the  Plaintiff  could  not  have  come  here,  and  would  have  been  told 

to  sue  at  law.    What  he  asks,  in  fact,  is  simply  payment  of  dC5000, 

and  that  relief  the  Court  of  Equity  does  not  decree.    The  Court 

has  never  assumed  aj  jurisdiction  merely  because  there  was  no 

seal  to  one  of  the  instruments  pleaded.    The  same  argument  was 

used  in  Kirk  v.  Ouardians  of  Bromley  Union  (1).    To  give  the 

Plaintiff  what  he  asks  would  be  to  prefer  him  to  creditors  under 

seal  and  according  to  the  constitution  of  the  company. 


I 


Mr.  Kingdon,  in  reply  : — 

We  ask  for  rent.  The  company  cannot  be  allowed  to  keep  the 
cottages  and  pay  no  rent  for  them.  It  is  not  true  that  Peto  &  Co. 
merely  left  the  materials ;  they  built  much  better  houses  than 
they  wanted  for  their  own  purposes,  and  they  did  this  on  the  faith 
of  this  agreement,  which  the  company  now  deny.  Neither  the 
company  nor  its  creditors  can  be  allowed  to  keep  our  cottages  and 
pay  us  nothing  for  them. 


June  5.  Lord  Hatheblet,  L.C.,  after  stating  the  facts  of  th^ 
case,  continued : — 

Undoubtedly  this  case  is  of  a  very  pecuh'ar  character,  and  in 
some  respects  almost  of  first  impression. 

It  is  not  alleged  by  the  Plaintiff  that  there  was  any  formal 
written  agreement  between  the  parties^  but  it  is  alleged  that  the 
agreement  is  to  be  found  in  letters  written  by  the  agents,  and  in 
resolutions  of  the  directors.  We  must,  therefore,  take  it  upon 
the  allegations  in  the  bill,  that  a  person  who  was  duly  authorized 
by  the  company  to  enter  into  an  engagement  did  enter  into  an 

(1)  2  Ph.  640;  12Jur.85.| 
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engagement  that  if  the  Plaintiff  would  build  substantial  cottages  L.  0. 
instead  of  huts,  and  would  leave  those  cottages  standing,  then  the  1872 
company  would  pay  the  Plaintiff  £500  a  year,  or  in  lieu  of  that    cbampton 

^000.  ^:^^ 

The  Plaintiff,  no  doubt,  is  in  a  position  of  considerable  difficulty,  Railway  Co. 
because  one  of  the  provisions  under  which  the  company  was 
founded  is  that  all  contracts  and  engagements  must  be  entered 
into  under  seal.  The  Plaintiff,  however,  avers  that  the  secretary 
was  duly  authorized  to  enter  into  this  agreement,  and  further,  that 
communications  by  letter  took  place  between  him  and  the  secre- 
tary, and  that  the  company  did  pay  the  £500  a  year.  This  the 
Plaintiff  says  is  evidence  of  the  contract,  and  he  says  that  it  was 
performed  by  erecting  substantial  cottages  and  leaving  them  there, 
and  that  the  company  had  recognised  the  contract  by  paying  the 
£500  a  year.  It  appears,  however,  that  both  sides  have  found  it 
difficult  to  shape  their  respective  demands,  and  after  a  time  the 
company  chose  to  treat  themselves  as  agents  for  the  Plaintiff  to 
receive  the  rents  of  the  cottages  and  pay  them  to  the  Plaintiff  up 
to  the  extent  of  £500.  This,  upon  the  statements  of  the  bill,  they 
had  no  right  to  do,  and  the  Plaintiff  accordingly  requires  the  com- 
pany to  pay  the  £500  a  year  whether  the  cottages  are  let  or  not. 

This  agreement  is  very  peculiar.  It  is  not  averred  that  the 
cottages  being  built  on  the  land  of  the  company,  they  agreed  to 
demise  them  to  the  Plaintiff,  and  then  to  take  by  sub-demise  from 
him,  as  might,  I  presume,  be  done  in  Turkey  ;  but  the  agreement 
averred  is  an  agreement  to  build  houses  on  land  of  the  company, 
and  to  be  paid  so  much  for  so  building. 

Now  that  is  a  money  contract  not  enforceable  in  this  Court.  Nor 
can  the  Plaintiff  call  to  his  aid  Lard  Cairns'  Ad  (21  &  22  Vict, 
c.  27),  because  it  has  been  settled  conclusively  that  the  Court  will 
not  give  damages  under  that  Act  unless  it  has  original  jurisdiction 
for  specific  performance.  If  the  Court  has  jurisdiction  for  specific 
performance,  but  performance  would  be  inconvenient,  then  the 
Court  would  be  enabled  to  exercise  an  option^  and  to  give  damages, 
but  not  otherwise. 

In  this  state  of  things,  another  view  of  the  case  was  very  ably 
and  ingeniously  suggested  by  Mr.  Soufhgate  and  Mr.  Kingdon. 
They  argued  that  the  case  came  within  the  doctrine  laid  down  by 
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L.  0.       another  class  of  cases  such  as  East  India  Company  v.  Vincent  (1), 

1872       where  a  landowner  allows  another  man  to  spend  money  upon  the 

CB^inoN    Ic^d  in  the  belief  that  he  will  have  the  profit    This  Court  holds  such 

y  ^'         conduct  to  amount  to  a  contract  by  the  landowner  that  the  person 

"Railway  Co.  ^ho  spends  the  money  shall  have  possession  of  that  on  which  the 

"""       money  is  spent,  and  the  enjoyment  of  the  property  he  has  so 

created. 

That  class  of  cases  is  numerous,  and  in  some  of  them  the  diffi- 
culties with  regard  to  corporations  have  been  got  over,  and  it  has 
not  been  allowed  to  a  corporation,  any  more  than  to  an  individual, 
to  take  the  benefit  of  any  misapprehension  into  which  the  other 
person  has  been  led,  and  on  the  faith  of  which  misapprehension 
the  other  person  has  expended  money  on  the  land. 

But  that  class  of  cases  has  no  application  to  a  case  like  this. 
They  are  all  founded  on  the  ignorance  of  the  person  who  has  been 
allowed  to  proceed  as  if  he  were  himself  the  owner,  and  the  Court 
has  only  in  such  cases  assumed  the  existence  of  an  engagement 
that  the  person  who  has  been  allowed  to  build  shall  have  the 
rights  which  he  supposed  himself  to  have.  Here,  however,  the 
contractors  knew  that  the  land  was  not  theirs,  ana  that  what  the 
company  were  to  do  was  to  pay  £5000  for  the  cottages  which  the 
contractors  were  building. 

I  understand  that  the  Master  of  the  Bolls  did  not  refer  to  the 
other  branches  of  the  argument,  and  said  shortly  that  the  case  was 
reduced  to  a  money  contract.  I  believe  he  was  right ;  and  that 
this  being  a  money  contract,  and  not  a  proper  subject  for  specific 
performance,  the  Court  cannot  give  relief  by  way  of  damages.  In 
the  case  of  Kirk  v.  Cruardians  of  Bromley  Union  (2),  although  bad 
faith  on  the  part  of  the  Defendants  was  alleged,  it  was  held  that 
there  was  no  contract  on  which  an  action  could  be  brought  at  com- 
mon law ;  and  that  therefore  a  bill  could  not  be  filed  in  order  both 
to  constitute  and  to  enforce  the  alleged  contract. 

The  truth  is,  that  every  one  who  deals  with  corporations  like 
these  must  be  taken  to  know  what  are  their  powers  of  contracting, 
and  must  take  a  contract  accordingly ;  and  when  there  is  only  a 
money  demand,  and  there  is  no  valid  contract,  then  this  Court 
cannot  interfere  in  the  matter. 


!'>! 


(1)  2  Atk.  83. 


(2)  2  Ph.  640;  12  Jar.  85. 
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I  certainly  was  impressed  with  the  consideration  of  the  length       L.  0, 
to  which  these  doctrines  might  be  carried ;  but  I  think  that  the        1872 
arm  of  the  Court  is  always  strong  enough  to  deal  properly  with    cbamftoh 
such  cases.    There  might  be  a  contract  without  seal  under  which      ^  ^^ 
the  whole  railway  was  made,  and  of  which  the  company  would  Railway  Co. 
reap  the  profit ;  and  yet  it  might  be  said  that  they  were  not  liable 
to  pay  for  the  making  of  the  line.    When  any  such  case  comes  to 
be  considered,  I  think  there  will  be  two  ways  of  meeting  it    It 
may  be  (and  perhaps  is  so  in  this  case)  that  the  contractor  has  liis 
remedy  against  the  individual  with  whom  he  entered  into  the 
contract^  although  he  may  have  no  remedy  against  the  company ; 
or  it  may  be  that  the  Court,  acting  on  well-recognised  principles, 
will  say  that  the  company  shall  not  in  such  a  case  be  allowed  to 
raise  any  difficulty  as  to  payment.    But  the  matter  in  question 
here  is  collateral  to  the  main  object  of  the  company,  and  is  not 
essential  to  the  existence  of  the  railway  for  which  the  company 
was  incorporated  ;  and  in  that  respect  this  case  differs  from  the 
case  I  have  supposed,  and  does  not  call  for  the  interference  of  the 
Court. 

I  think  the  position  of  the  Plaintiff  is  very  unfortunate ;  but 
subject  to  what  remedy  he  may  have  at  law  against  the  persons 
who  entered  into  the  engagement  with  liim,  it  appears  to  me  that 
he  is  left  without  remedy. 

I  must  dismiss  the  appeal ;  and  it  being  a  case  in  which  the 
law  is  settled,  I  am  obliged  to  dismiss  it  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Baker ^  Folder,  &  Ujpperton. 
Solicitor  for  the  Defendants :  Mr.  H,  P.  Sharp. 
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^872  [-1869    M.    30.] 


^Vnl  16,  23,  Patent — Anticijoation —  Combination — Specification —  Useless  Machine. 

Where  a  macliine  for  which  a  patent  had  been  granted  was  shewn  to  pfo- 
dace  work  more  expeditiously*  more  economically^  and  of  a  better  quality 
than  any  previous  machine : — 

Eeld  (reversing  the  decision  of  Bacon,  V.C.),  that  the  patent  could  not  he 
invalidated  on  the  ground  that  the  machine  was  formed  by  the  mere  arrange- 
ment of  common  dementary  mechanical  materials*  producing  results  of  the 
same  nature  as  those  previously  accomplished  by  otiier  mechanical  arrange- 
ments and  construction. 

The  public  exhibition  of  a  machine  in  which  there  are  defects,  owing  to 
which  it  proves  an  entire  failure,  does  not  a£fect  the  validity  of  a  subsequent 
patent  for  a  machine,  in  which,  though  similar  in  some  of  its  details  to  the 
former,  the  defects  are  remedied  so  as  to  produce  a  serviceable  machine. 

Foxwell  V.  Bostock  (1)  considered. 

JLhIS  was  an  appeal  by  the  Plaintiff  from  a  decree  of  Vice- 
Chancellor  Bacon  dismissing  his  bill,  which  was  filed  to  restrain 
the  infringement  of  a  patent. 

In  the  specification  filed  on  the  8th  of  December,  1866,  the  in- 
vention was  thus  described :  '*  This  invention  of  improvements  in 
machinery  for  making  bricks  relates  more  particularly  to  the 
mechanical  appliances  for  cutting  the  clay  (as  it  passes  out  of  the 
exit  aperture  of  the  kneading  or  brickmaking  machine)  into  bricks 
of  the  desired  shape  and  dimensions.  To  this  end,  supposing  a 
quantity  of  clay  of  the  proper  sectional  area  and  sufficient  length 
to  form  say  twelve  bricks  has  been  expressed  from  the  kneading 
machine  and  delivered  on  to  the  table  of  the  machine  about  to  be 
described,  the  proper  length  to  form  from  eight  to  twelve  bricks  is 
first  cut  off  by  means  of  a  vertical  wire  or  wires  mounted  in  a  re- 
ciprocating frame  which  is  capable  of  moving  to  and  fro  on  guides 
affixed  to  the  side  standards  or  other  suitable  part  of  the  machine. 
The  proper  length  of  clay  having  been  thus  cut  off,  the  lump  is 
next  pushed  forward  against  a  series  of  fixed  wires,  whereby  it  is 
divided  up  into  bricks  of  the  usual  and  proper  dimensions.  This 
pushing  forward  of  the  lump  of  clay  is  effected  by  means  of  a 

(1)  12  W.  R.  723. 
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second  moyeable  frame  or  table,  to  which  is^  adapted  a  series  of  L.  JJ. 
separate  blocks  or  pistons,  which,  as  they  advance,  push  forward  the  1872 
clay  against  and  past  the  fixed  wires.  This  advance  of  the  day  is  mubbIt 
6flEected  by  means  of  a  hand-lever,  or  by  means  of  a  rack  and  pinion 
motion,  which  is  acted  upon  by  a  winch  handle  or  a  hand-wheeL 
If  desired,  the  vertical  wires  against  which  the  day  is  pressed  in 
order  to  divide  it  into  bricks  may  have  a  slight  upward  motion 
given  to  them,  so  that  the  operation  of  dividing  the  day  may  be 
effected  by  means  of  a  kind  of  drawing  cut."  The  specification 
then,  after  describing  the  machine  by  reference  to  drawings^  con« 
eluded  as  follows :  "  Having  now  described  my  invention  of  *  Im- 
provements in  Machinery  for  making  Bricks,' and  having  explained 
the  manner  of  carrying  the  same  into  effect,  I  claim  as  the  inven- 
tion secured  to  me  by  letters  patent  the  arrangement  and  con- 
etruction  of  parts  herein  set  forth  for  cutting  clay  into  bricks.  I 
claim  particularly  cutting  the  day  into  the  form  of  bricks,  by 
forcing  the  day  forwards,  by  means  of  a  puslung  board  or  other- 
wise, against  a  series  of  fixed  wires  so  arranged  that  the  clay  is 
pushed  or  forced  past  the  wires  on  to  a  moveable  board  provided 
with  handles,  so  that  twelve  or  any  other  convenient  number  of 
bricks  may  be  removed  at  the  same  time.'' 

By  the  8th  paragraph  of  his  bill,  the  Plaintiff  alleged  that  in 
January,  1869,  he  discovered  that  the  Defendants  had  made  and 
sold  a  machine  which  contained  all  the  special  improvements  in 
the  Plaintiffs  machine,  and  was  a  fraudulent  imitation  of  it.  He 
alleged  that  in  the  Defendants'  machine,  supposing  a  quantity  of 
day  of  the  proper  sectional  area  and  of  the  proper  length  to  make 
say  twelve  bricks  had  been  expressed  from  the  kneading  machine, 
it  was  delivered  on  to  a  table  of  the  same  character,  and  in  the 
same  manner  as  shewn  in  the  Plaintiffs  specification ;  that  in  the 
Defendants'  machine  the  proper  length  to  form  from  eight  to 
twelve  bricks,  was  first  cut  off  by  means  of  a  wire  mounted  on  a 
guide  affixed  to  a  bottom  centre,  the  only  difference  being  that 
the  wire  acted  radially  and  not  vertically,  which  was  only  a  colour- 
able difference,  and  that  in  the  Defendant's  machine,  the  proper 
length  of  day  having  been  cut  off  by  the  radial  wire,  the  lump  was 
pushed  forward  so  as  to  be  opposite  to  a  series  of  fixed  wires  which 
were  fSastened  to  a  moveable  frame,  in  which  respect  there  was  a 
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colourable  difiference  between  the  two  machines^  as  the  cutting  of 
the  lump  in  the  Defendants'  machine  was  effected  by  the  passage 
of  the  wires  through  it,  whereas  in  the  Plaintiff's  machine  the  lump 
of  clay  was  driven  by  a  moveable  pushing-board  through  the  wir^ ; 
in  which  particular  the  Defendant's  contrivance  was  not  an  im- 
provement on  the  Plaintiff's  invention. 

The  Defendants  admitted  by  their  answer  the  points  of  siuiilarity 
alleged  by  the  8th  paragraph  of  the  bill,  but  alleged  that  the 
Plaintiff,  by  his  specification,  did  not  make  any  claim  to  the 
effecting  those  operations  by  machinery,  and  that  they  had  been 
performed  by  brickmaking  machines  which  were  in  use  before  the 
Plaintiff's  patent.  They  admitted  the  utility  of  the  invention  to 
which  the  Plaintiff  laid  claim,  but  denied  that  he  was  the  first 
or  true  inventor,  and  alleged  that  it  was  known  and  used  in  the 
country  before  his  patent. 

One  of  the  two  inventions  which  were  chiefly  relied  upon  by  the 
Defendants  as  invalidating  the  Plaintiffs  patent  for  want  of  novelty 
was  a  machine  patented  by  DahJke  in  1863.  Bdhihe^  by  his  pro- 
visional specification,  said :  '^  This  invention  consists  in  mounting 
upon  a  frame,  with  wheels  for  travelling  on  rails  or  trams,  a  set 
of  rollers  covered  by  an  endless  belt,  which  belt  receives  the  clay 
as  it  is  expressed  from  a  moulding  machine.  At  the  further  end 
of  the  rollers  other  rollers  are  fixed,  and  over  them  a  frame  capable 
of  traverse  motion.  Between  the  endless  belt  and  traverse  frame 
a  cutting  wire  or  blade  is  placed,  and  the  far  end  of  the  traverse 
frame  is  provided  with  a  door,  which  usually  remains  closed,  but 
which  may  be  opened  when  required.  The  endless  belt  rollers 
and  the  traverse  frame  are  all  connected  to  the  wheeled  frame, 
and  capable  of  being  moved  to  and  fro.  On  the  clay  being  fed 
from  the  moulding  machine,  it  travels  along  the  endless  belt,  and 
its  outer  ends  abut  against  the  door  before  mentioned.  The  cutter  is 
then  brought  into  action,  and  severs  the  clay  between  the  endless 
belt  and  that  contained  in  the  traverse  frume.  Then  the  traverse 
frame  is  pulled  out  laterally,  whereby  the  clay  is  brought  into 
contact  with  say  three  cutting  wires  or  blades,  and  the  three  po]> 
tions  of  clay  so  cut,  are  removed,  ready  for  being  stacked." 
It  appeared  that  this  invention  had  been  fouud  practically  unser* 
viceable,  and  it  never  came  into  use. 
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The  other  invention  relied  upon  was  a  machine  stated  to  have 
been  made  by  the  Defendants,  and  exhibited  at  their  works  in  1861. 
One  of  the  Defendants,  being  in  Germany  in  1863,  brought  home 
with  him  a  description  of  a  machine  invented  by  Sachsenberff, 
which  was  similar  to  Dahlke's  machine.  The  Defendants  stated 
that,  towards  the  latter  end  of  1864,  they  made  a  working  model 
of  this  machine,  with  this  variation,  that  they  substituted  a 
plane  table  for  the  rollers,  and  that  this  machine  was  shewn  at 
their  works  to  a  great  number  of  eugineers  and  brickmakei*s. 
It  did  not  appear,  however,  that  it  was  considered  by  them  to 
be  practically  useful,  and  a  witness,  who  had  been  employed 
to  exhibit  it,  deposed  that  it  was  very  laborious  to  work  it,  and 
that  if  it  had  been  adapted  to  cut  six  bricks,  the  labour  would 
have  been  so  great  that  one  man  could  not  have  worked  it 
at  all. 

In  1866  Mr.  Dixsee,  then  a  partner  in  the  Defendants'  firm,  took 
out  a  patent  for  a  machine  for  cutting  bricks,  but  it  contained  no 
moveable  board  for  receiving  the  bricks,  and  was  in  other  respects 
so  materially  different  from  that  of  the  Plaintiff,  that  it  was  not 
suggested  that  it  was  an  anticipation  of  it. 

Yice-Chancellor  Bacon  having  dismissed  the  bill  with  costs  (1), 
the  Plaintiff  appealed. 


L.JJ. 

1872 


(1)  1872.  Jan.  13. 
Sib  Jaiies  Bacon,  V.C.  : — 

Many  authorities  have  been  referred 
to,  and  the  decisions  of  Judges  of  the 
greatest  eminence,  in  cases  of  the  ut- 
most interest,  have  been  quoted.  It  is 
needless  for  me  to  say  that  I  listen  to 
and  consider  those  authorities  with  un- 
bounded respect  and  deference.  The 
principles  of  the  law  applicable  to  the 
subjects  with  which  they  deal  are, 
however,  much  older  than  any  of  those 
cases.  Highly  valuable  as  the  cases 
are,  inasmuch  as  they  contain  unquali- 
fied recognition  of  well-established  prin- 
ciples, their  great  interest  consists 
rather  in  the  admiration  which  is  ex- 
cited by  the  clear,  nenrous,  forcible 
manner  in  which  the  terms  of  the  law 
are   expressed — ^by  the  dialectic  skill 


which  is  displayed — in  many  of  such 
judgments,  than  in  any  addition  which 
those  judgments  contribute  to  the  pre- 
yiously  existmg  law  on  the  subjects  to 
which  they  relate.  Possessing  those 
characteristics,  it  is  not  surprising  that 
they  are  referred  to  and  quoted  when- 
ever occasion  requires.  But  I  am  satis- 
fied that  none  of  the  Judges  who  have 
been  mentioned  in  the  course  of  the 
argument  imagined  they  were  laying 
down  any  new  law,  or  doing  more  than 
state  in  their  own  forcible  style  the 
rules  and  axioms  of  that  law  which 
they  knew  to  exist,  and  the  application 
of  that  law  to  the  particular  cases  then 
before  them. 

The  law  upon  the  subject  of  patents 
is  clear  and  simple.  Long  before  the 
St<Uute  qf  Monopolies,  it  was  decided  at 
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^^^         Mr.  Fooks,  Q.C.,  and  Mr.  Asbm,  Q.C.,  for  the  Defendants. 
Glatton.  


common  law  that  the  royal  prerogative 
authorized  the  grant  of  a  patent  or 
monopoly  to  any  man  '*  who,  by  his 
own  wit  and  invention,  did  bring  any 
new  trade  into  the  realm,  or  any  engine 
tending  to  the  furtherance  of  a]  trade 
that  was  never  used  before."— -Yoy'« 
Reports,  p.  182. 

In  the  2l8t  year  of  the  reign  of 
JaTtus  I.  an  Act  (21  Jac.  1,  s.  6)  was 
passed,  which  is  commonly  called  the 
Statute  of  Monopolies^  of  which  the 
6th  section  protects  letters  patent  for 
''  the  sole  working  of  new  manufactures, 
to  the  true  and  first  inventors  of  such 
manufactures,  which  others,  at  the  time 
of  making  such  letters  patent,  shall  not 
use."  And  this  statute  has  been  always 
held  and  rightly  considered  not  to  in- 
troduce a  new  law,  but  to  be  declaratory 
of  the  common  law,  and  simply  to  ex- 
empt patents  which  were  good  at  com- 
mon law  from  the  penalty  which  the 
statute  imposes  upon  such  patents  as 
were  Aereby  prohibited  (3  Co.  Inst 
c.  85,  pp.  181, 184). 

Numerous  as  have  been  the  cases 
which  have  since  been  decided  on  the 
subject  of  patents,  the  law  thus  esta- 
blished has  never  been  in  any  d^ree 
departed  from  or  lost  sight  of. 

The  reasons  and  principle  of  the  law 
are  as  obvious  as  its  expression  is  dis- 
tinct and  plain. 

A  petitioner  for  a  patent  alleges  to 
the  Crown  that  he  has  made  a  new  and 
useful  discovery.  As  a  just  reward  for 
such  discovery,  assuming  the  allegation 
to  be  true,  the  Crown  grants  him  the 
exclusive  use  of  his  invention.  If  the 
allegation  turns  out  to  be  untrue,  the 
grant  becomes  void.  The  validity  of 
the  patent  in  this  and  in  all  other  cases 


must  depend  upon  the  fact  whether  the 
alleged  invention  is  or  is  not  new,  and 
upon  the  establishment  of  that  fact  this 
case  must  be  determined. 

Now,  in  endeavouring  to  determine 
the  question  of  fact  thus  raised,  I  must 
observe  that  it  is  obviously  impossible 
to  reconcile,  the  conflicting  statements 
of  the  witnesses  respecting  the  Sachaen- 
herg  machine,  said,  on  the  PlaintifiTs 
behalf,  to  have  been  made  at  the  end  of 
1866  and  the  early  part  of  1867,  and 
by  the  Defendants*  witnesses  to  have 
been  made  in  1864  and  1865.  It  has 
occurred  to  me  as  possible  that  the 
workmen — Newland,  the  WeBtacott% 
and  others — may  be  mistaken  in  the 
date  which  they  assign  to  the  opera- 
tions in  which  they  were  engaged ;  and 
as  it  has  been  proved  that  a  machine  of 
the  like  kind  was  made  at  the  works  in 
October,  1866,  and  sold,  and  sent  to 
America^  that  all  that  they  have  said 
on  the  subject  may  be  true  with  re- 
spect to  that  machine.  But  although  I 
am  unwilling  to  suppose  that  any  of 
these  witnesses  have  been  guilty  of 
wilful  mis-statements,  it  would  be  un- 
safe to  rest  my  opinion  on  any  specula- 
tive mode  of  reconciling  their  statouents 
with  the  facts  proved.  Having,  how- 
ever, carefully  considered  the  printed 
depositions,  and  having  had  the  still 
mwe  satisfiELctory  opportunity  of  ob- 
serving the  manner  in  which  the  wit- 
nesses orally  examined  have  given  their 
testimony,  and  being  compelled  to  form 
a  conclusion  as  to  the  matters  of  fact 
which  are  involved — and  in  this  respect 
to  discharge  the  function  of  a  jury — ^I 
must  say  that  it  is  proved  to  my  satis- 
faction that  the  statements  of  the  De- 
fendants Clayton  and  Burdett,  and  their 


Digitized  by  VjOOQIC 


J 


VOL.VIL] 


GHANCEBT  APPEALS. 


575 


Mr.  Webtier,  in  reply. '  L.  J  J  . 

The  following  cases  were  referred  to :  Jonea  r.  Pearce  (1) ;  Crane       J52 

V.  Price  (2) ;  Euddart  v.  Orimshaw  (3) ;  Daw  v.  Elet/  (4) ;  Lister  Mubrat 

T.  Leather  (5);   Canninffton  v.  NtUtdll  (6) ;    Biff  v.  Evans  (7) ;  clavtok. 


witnesses  Bodman^  BeU^  Peter  Clayton^ 
and  Eardinan^  as  to  the  time  when, 
and  the  circumstances  under  which,  the 
Sach$mberg  machine  was  constructed 
and  publicly  used,  and  as  to  the  manu- 
facture and  sale  of  a  similar  machine  in 
1866,  corroborated  as  they  are  by  the 
production  of  the  original  drawings 
made  by  Burdeit — the  working  draw- 
ings made  by  Bodman  and  executed 
by  Bell—ihe  entries  in  Bixue*s  books 
and  the  invoice  in  ClaytorCs  handwriting, 
and  the  memorandum  of  the  shipment 
to  America  by  Peter  Clai/ton^Are  to 
be  relied  on  in  preference  to  those  of  the 
Plaintiff's  witnesses;  and  I  cannot 
therefore  hesitate  to  find,  as  a  fact,  that 
this  Sach&enherg  machine  was  made  and 
used  before  the  date  of  the  Plaintiff's 
patent.  Nor  can  I  hesitate  to  believe 
that  Mr.  Andrew  Murray  is  mistaken 
in  the  conclusion  which  he  draws  from 
his  inspection  of  the  machine  on  the 
two  occasions  he  mentions  after  the  sale 
had  commenced,  or  doubt  that  no  more 
was  done  to  the  machine  on  those  occa- 
sions than  that  which  is  described  by 
Bodman^  and  is  of  no  substantial  im- 
portance. The  Plaintiff's  charge,  there- 
fore, that  the  Defendants  fraudulently 
caused  the  machine  to  be  altered,  in 
my  opinion  wholly  fails  of  proof. 

Now,  turning  to  the  Plaintiff's  specifi- 
cation, let  us  see  what  it  asserts  and 
describes.  It  asserts  the  Plaintiff  to  be 
the  inventor  of  improvements  in  ma- 
chinery for  making  bricks,  and  that 


such  invention  relates  more  particularly 
to  the  mechanical  appliances  for  cutting 
the  day,  as  it  passes,  into  bricks  of  the 
desired  shape  and  dimensbns.  Neither 
here  nor  in  any  other  part  of  the  specifi- 
cation is  any  mention  made  of  any  pre- 
viously existing  machinery  for  making 
bricks.  It  may  mean  some  or  all  of 
such  machinery,  and  neither  here  nor 
elsewhere  does  the  Plaintiff  state  the 
nature  of  any  particular  improvement 
made  by  him.  It  goes  on  to  describe 
the  effect  and  operation  of  the  improve- 
ments :  *<  A  snfiScient  quantity  (^  clay 
being  expressed  from  the  kneading 
machine,  and  delivered  on  to  the  table 
to  be  described,  the  proper  length  to 
form  from  eight  to  twelve  bricks  is 
first  cut  off  by  means  of  a  vertical  wire.'* 
In  Sachaenherg'a  machine,  *'  to  separate 
the  stream  of  clay  a  piece  is  cut  off  by 
means  of  a  fine  steel  wire."  In  DaMh^s 
specification, ''  between  the  endless  belt 
and  transverse  frame  a  cutting  wire  is 
placed,  which  severs  the  clay  between 
the  endless  belt  and  that  contained  in 
the  transverse  frame."  The  Pbdntiff 
says, ''  The  proper  length  of  clay  being 
thus  (t.f .,  by  means  of  the  vertical  wire) 
cut  ofi^  the  lump  is  next  pushed  for- 
ward against  a  series  of  fixed  wires, 
whereby  it  is  divided  into  bricks."  In 
Sachsenberg*s  description,  "  the  length 
of  the  piece  of  severed  clay,  forming 
the  thickness  of  three  bricks,  is  now  on 
a  second  horizontal  sliding  frame,  which 
is  pushed  or  pulled  quickly  through  on 


(1)  1  Webs.  Pat.  Cas.  122. 
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the  carriage  between  two  fixed  parallel 
steel  wires,  which  causes  the  catting  of 
the  piece  of  clay  into  three  separate 
bricks  ready  then  to  be  taken  into  the 
shed  for  drying."  In  Dahlke^  after  the 
mass  of  clay  has  been  severed,  "  the 
transverse  frame  is  pulled  out  laterally, 
whereby  the  clay  is  brought  into  con- 
tact with  say  three  cutting  wires  or 
blades,  aud  the  three  portions  of  clay  so 
cut,  say  bricks,  are  removed  ready  for 
stacking.*'  In  Banham^s  specification 
the  *'  clay  is  divided  by  wires  into  the 
size  of  bricks,  and  by  the  aid  of  the 
boards  conveyed  into  the  drying  room." 
In  Cookaon  and  IJomer\  the  plastic 
material  is  forced  "  through  dies  of 
the  requisite  shape  on  to  tables  where 
it  is  cut  into  pieces  of  proper  length  by 
wires  mounted  in  a  traversing  frame." 
In  Dixsee's  the  catting  wires  are  fixed  in 
a  frame, "  and  when  the  frame  is  moved 
from  one  side  to  the  other  the  wires 
pass  through  the  clay." 

So  far,  therefore,  the  means  employed 
in  the  several  inventions  are  substan- 
tially the  same,  and  the  result  is  exactly 
the  same.  But  in  the  description  of 
the  PlaintifiTs  drawings  which  form  a 
part  of  his  specification,  he  mentions  a 
pushing  board  which  he  says  is  "  moved 
forward,  and  pours  the  lump  of  clay 
past  the  fixed  wires  on  to  a  board 
placed  at  the  part  indicated  of  the  table. 
The  clay  will  thus  be  left  in  the  form 
of  bricks,  and  the  lot  may  be  removed 
at  once  by  lifting  np  the  board  on 


which  they  are  placed."  Much  was 
said  in  the  course  of  the  argument  as 
to  this  particular,  and  it  was  said  that 
this  operation,  by  avoiding  the  risk  of 
spoiling  the  bricks  by  handling,  would 
support  the  patent.  It  is  however  clear 
that,  in  the  other  patents,  whether  the 
clay  be  pushed  against  the  wires  or  the 
wires  forced  through  the  bricks,  the 
result  is  the  same ;  there  must,  of  ne- 
cessity, be  in  each  case  something  to 
uphold  the  bricks ;  it  is  not  necessary 
that  they  should  in  any  case  be  re- 
moved by  hand ;  and  Dixace's  invention 
is  distinctly  stated  to  provide  lateral 
supports  for  the  bricks,  so  that  "the 
cutting  wires  are  prevented  from  break- 
ing the  bricks  or  pressing  them  out  of 
shape.** 

I  do  not  stop  to  notice  the  statement 
of  Mr.  Bramwdl  that  the  alteration  of 
the  arm  by  which  the  push  board  is 
made  to  cut,  has  been  altered  in  the 
PlaintiflTs  model.  No.  4,  so  as  to  be 
materially  difierent  from  that  described 
in  the  specification ;  nor  is  it  necessary 
to  advert  to  the  Plaintiff's  claim  for  **  a 
moveable  board  provided  with  handles," 
since  it  has  been  abundantly  proved 
that  moveable  boards  for  the  same  pur- 
pose are  an  old  and  well-known  con- 
trivance ;  and,  indeed,  the  claim  is,  as 
I  have  said,  given  up  as  a  substantive 
thing,  although  the  Pkintiff  still  claims 
it  as  a  part  of  his  invention.  But, 
having  examined  and  considered  with 
the  utmost  attention  the  Plaintiff's  and 


(1)  Law  Rep.  5  H.  L.  1. 

(2)  Law  Rep.  8  Eq.  358  ; 
6  Ch.  36. 
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machine  was  novel  and  useful,  continued : —  Mubbay 

There  being,  then,  this  proof  of  the  utility  and  of  the  defado  Clayton. 


the  other  specifications  and  drawings,  I 
am  unable  to  discover  a  trace  of  novelty 
in  the  machinery,  or  in  the  means  of 
applying  it,  or  in  the  results  produced 
by  its  employment.  That  the  Plaintiff's 
machine  is  capable  of  producing  from 
eight  to  twelve  bricks  at  one  operation 
cannot  be  of  importance,  since  by  in- 
creasing the  size  of  the  frame  or  table 
(and  the  word  seems  to  be  convertible) 
and  by  adding  to  the  number  of  cutting 
wires,  the  number  of  bricks  produced 
may  be  just  such  as  the  manufacturer 
thinks  fit 

But  then  it  has  been  argued  very 
strenuously  on  the  part  of  the  Plaintiff 
— and  indeed  the  argument  in  reply 
was  chiefiy  directed  to  this  point — that, 
notwithstanding  all  the  facts  proved, 
the  Plaintifi*8  invention,  consisting  of  a 
oomlnnation  of  mechanical  principles 
and  agents  not  in  themselves  new,  but 
consisting  of  ''the  arrangement  and 
construction  of  the  parts  described**  in 
the  specification  and  drawings,  such  ar- 
rangement and  construction  so  claimed 
by  him  wotild  support  his  patent ;  and 
in  support  of  this  argument  great  stress 
was  laid  upon  the  facts  proved  by  the 
Plaintiff's  witnesses  —  that  the  bricks 
made  by  his  machine  were  worth  2$, 
per  thousand  more  than  any  others, 
and  that  it  could  produce  from  3000  to 
5000  more  bricks  per  diem  than  any 
other  machine  with  which  the  wit- 
nesses were  acquainted;  and  there 
were  many  of  such  witnesses,  well 
acquainted  with  brick  making  and  with 
the  machines  employed  in  that  manu- 
facture, who  spoke  of  the  Plaintiff's 
machine  in  terms  of  unqualified  com- 
mendation, and  said  that,  according  to 


their  knowledge,  it  was  a  novelty,  and 
an  improvement  upon  all  the  brick- 
making  machines  with  which  they 
were  acquainted.  But,  assuming  all 
this  to  be  true,  I  do  not  think  it  can 
therefore  be  held  that  the  Plaintiff  is 
entitled  to  the  monopoly  which  the 
patent  purports  to  grant.  No  doubt  a 
combination  of  things  not  in  them- 
selves new,  but  which  combination  is 
perfectly  new  in  the  form  in  which  the 
inventor  has  cast  it,  and  producing  new 
and  more  beneficial  results,  may  be 
the  subject  of  a  patent:  Euddart  v. 
Qrimshaw  (Websier'a  Patent  Cases, 
85).  But  I  am  aware  of  no  case  in 
which  it  has  been  held  that  the  mere 
arrangement  of  common  elementary 
mechanical  materials,  and  the  construc- 
tion by  means  of  such  arrangement  of 
a  machine  which  produces  no  other 
result  than  that  which  had  been  pre- 
viously accomplished  by  other  mecha- 
nical arrangements  and  construction, 
would  support  a  patent  If  it  were  so, 
there  would  be  no  protection  to  the 
public  or  to  earlier  patents  against  the 
ingenuity  of  any  artisan  who  might 
have  the  skill  to  arrange  the  old  mecha- 
nism in  a  new  shape,  and  thereby  to 
appropriate  to  himself  the  fruits  of  pre- 
vious inventors  in  the  proper  sense  of 
tliat  term,  so  that  the  privilege  and 
reward  which  the  law  only  concedes  to 
art  and  wit  and  invention  might  be 
bestowed  upon  mere  skill  in  handicraft 
If,  however,  there  were  in  this  in- 
stance any  such  novelty  in  the  arrange- 
ment adopted  by  the  Plaintiff  as  would 
give  to  what  is  called  his  invention  the 
character  of  an  art,  it  is  neither  shewn 
by  the  evidence,  nor  is   it  stated  in 
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novelty  of  the  Plaintiff's  invention,  it  is  necessary  to  consider 
whether  that  novelty  is  de  jure  as  well  as  de  fado,  that  is  to  say, 
whether  there  has  been  any  such  anticipation  of  the  invention^  either 
by  any  former  patent  or  by  any  former  user  of  any  other  madiine 
as  to  invalidate  his  right  to  the  protection  of  the  patent  law.  Now 
it  will  be  convenient,  before  considering  that,  to  see  what  is  the 
true  construction  of  the  Plaintiff's  specification,  and  what  it  is  that 
he  has  claimed  by  it,  [His  Lordship  here  read  the  material  parts 
of  the  specification,  as  given  above.] 

Now  I  am  of  opinion  that  the  plain  meaning  of  that  specifica- 
tion is  that  the  Plaintiff  claims  the  machine,  that  he  claims  the 
combination  as  the  means  of  enabling  him  to  produce  this  result, 
namely,  that  the  workman  can  by  one  turn  of  the  wrisf  at  once 
cut  a  mass  of  clay  into  twelve  or  more  bricks,  put  upon  a  board  so 
that  they  may  be  removed  from  there  to  the  drying  place  without 
ever  being  touched  by  the  hand  of  the  operator.  The  claim  is 
not  to  any  particular  part ;  it  is  not  a  claim  to  the  wire  for  cutting, 
because  everybody  knows  that  wire  will  cut  a  plastic  substance ; 
nor  to  the  forcing  the  plastic  pubstance  against  the  wire,  because 
everybody  knows  that  whether  you  move  the  substance  or  move  the 
cutting  instrument  you  produce  a  division  in  that  way.  It  is  not 
a  claim  for  the  table,  any  more  than  for  the  legs  of  the  table,  or 
anything  else  that  forms  a  part  of  the  machine.    It  is  a  claim  for 


i 


terms  in  the  speoificatioD,  which  con- 
tains no  mention  of  or  reference  to  any 
previous  machines  or  mode  of  operating 
upon  which  it  is  assumed,  under  the 
vague  generality  of  the  title  and  claim, 
that  the  PlaintifTs  invention  is  an 
improvement  The  law  applicahle  to 
this  suhject  is  stated  in  most  clear 
terms  by  Lord  Westhury  in  his  judg- 
ment in  FoxweU  v.  Bostock  (12  W.  K. 
723).  It  was  said,  indeed,  that  the 
question  there  decided  related  to  an  ex- 
tremely complicated  machine,  and  no 
doubt  that  was  so ;  but  the  decision 
was  upon  a  principle  of  law,  which  must 
be  the  same  to  whatever  subject  it  may 
be  applied. 


[His  Honour  read  a  paEsage  from 
Lord  Westhury^s  judgment^  and  con- 
tinued : — "] 

With  this  very  clear  exposition  of 
the  law,  founded  as  it  is  upon  the  autho- 
rity of  many  decided  cases,  I  am  bound 
to  hold,  as  I  do,  that  the  Plaintiflfs 
specification  is  insufficient  in  the  re- 
spect I  have  last  mentioned.  And 
upon  this  ground — ^but  not  upon  this 
ground  alone — ^I  am  of  opinion,  having 
regard  to  the  pleadings  and  to  the  evi- 
dence in  this  cause,  that,  for  the  rea- 
sons I  have  endeavoured  to  express,  the 
PlaintifTs  suit  fails,  and  his  bill  must  be 
dismissed. 
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of  the  parts  thereinbefore  set  forth. 

That>  then,  being  the  claim,  let  us  see  whether  it  lias  been 
any  manner  anticipated.  The  only  things  upon  which  any  gri 
stress  has  been  laid  before  us  are  Do&Zia's  patent,  aad  the  mach 
called  the  ''  German  Machine,"  being  in  truth  another  form 
Dahlke's  machine,  which  is  said  to  have  been  in  use  at  the  woj 
of  the  Defendants,  partly  during  his  tune  and  partly  during  i 
time  of  his  partner,  who  was  an  intermediate  owner  before 
resumed  the  possession  of  it. 

[His  Lordship  then  read  the  material  parts  of  Dahlke's  speci 
cation,  which  described  a  complicated  apparatus,  from  which  t 
hricks,  after  haying  been  cut,  were  taken  away  by  hand,  and  daim 
the  combination  as  the  subject  of  the  patent] 

It  is  quite  dear  to  my  mind  that  the  invention  of  DaMhfs  is 
thing  so  substantially  diflEerent  in  its  principle,  and  all  its  detail 
from  that  of  the  Plaintiff,  that  if  it  were  made  to-day  for  the  fir 
time  it  could  not  be  considered  as  an  infringement  of  the  Plaintifi 
patent.  The  only  similarity  that  I  can  find  in  them  is  that  j 
each  there  is  a  division  by  a  cutting  wire  of  a  lump  of  day  int 
bricks,  and  that  that  division  is  effected  by  means  of  the  pressui 
of  the  clay  against  the  cutting  wire.  As  I  said  before,  it  appeal 
to  me  a  matter  of  common  knowledge  that  day  can  be  cut  by 
wire,  and  that  it  is  a  mere  matter  of  arrangement  whether  you  cu 
it  by  means  of  pressing  it  against  the  wire,  or  letting  the  wir 
press  through  the  material  itself.  This  patent  of  Dahlke\  afte 
having  had  a  fruitless  existence  for  three  years,  as  we  were  told  a 
the  bar,  was  suffered  to  expire  before  the  Plaintiff's  patent  wai 
taken  out. 

Kow  we  come  to  deal  with  the  machine  which  the  Defendants 
s&y  was  used  in  their  works.    With  regard  to  that,  there  was  in 
the  Court  bdow  a  great  mass  of  contradictory  and  utterly  irrecon- 
cilable evidence  ;  and  it  was  quite  dear  that  the  witnesses  on  one 
side  or  the  other  were  not  speaking  the  truth.    The  Vice-Chancellor 
came  to  the  conclusion  that  the  weight  of  evidence  was  in  favour  of 
the  Defendants  and  their  witnesses  as  to  the  time  at  which  this 
iiuuJiine  was  made  and  used  at  the  Defendants'  works.    The 
Plaintiff's  counsel  before  us  has*  thought  it  best  not  to  invite  us  to 


Digitized  by  VjOOQIC 


580  GHANOEBY  APPEALS.  [L.  B. 

L.  JJ.      reconsider  that  matter,  and  has  in  fact  said  that,  according  to  his 
1872       view  of  the  ease,  it  is  wholly  immaterial,  and  that,  in  some  aspects 
HrsnAT     of  ^^  <^^^^>  ^^^  Defendants'  account  of  that  machine  is  strong 
Qhk'         evidence  indeed  in  support  of  the  Plaintiff's  case.    One  of  the 
-^        Defendants  says  that  he,  or  a  person  representing  him,  was  in 
Oermany  in  the  year  1868  or  1864,  and  there  saw  the  Saehsenhery 
machine,  or  a  description  of  it,  and  he  thought  it  worth  while  to 
bring  home  with  him  the  Grerman  description  of  it,  which  he  has 
produced  in  evidence.    This  machine  is,  in  fact,  the  same  as 
BahUce's ;  and  the  Defendant  says  that,  from  the  description  which 
he  brought  home,  a  machine  was  made  at  the  latter  end  of  the 
year  1864,  but  made  with  this  variation,  that  finding  the  rollers 
cumbersome  and  useless,  he  substituted  for  them  a  table,  which, 
he  says,  answered  the  same  purpose  as  the  plane  table  sur£stc6  in 
the  Plaintiff's  patent.    He  says  that  the  Defendants  made  that 
machine,  and  that  it  was  exhibited  at  work  to  a  great  number  of 
engineers  and  brickmakers.    It  does  not  appear,  however,  that  the 
machine  itself  was  a  machine  actually  made  for  sale.    It  was,  no 
doubt,  a  working  specimen — not  the  thing  itself,  which  he  Wanted 
to  sell,  but  a  working  specimen,  for  which  he  was  ready,  as  a 
maker,  to  take  orders.    Now,  of  all  those  machine  makers  and 
engineers  and  brickmakers  whom  he  represents  as  having  seen  the 
thing  tried  and  in  work,  not  one  has  been  called  to  prove  that  he 
thought  the  machine  of  the  sUght^t  utility.     One  witness  only 
there  is  who  says  that  he  was  in  the  habit  of  going  with  people  to 
shew  them  the  Defendants'  machines,  and,  amongst  others,  they 
inspected  in  his  presence  this  German  machine ;  but  none  of  them 
would  buy  it,  because  the  common  table  cost  £4,  and  the  German 
machine  would  cost  £15.    That  seems  very  nearly  conclusive  as  to 
its  bemg  of  no  use ;  for  if  it  had  substantially  saved  any  labour  in 
the  process  of  brickmaking,  such  a  difference  of  price  would  be  a 
matter  of  no  importance  whatever.    There  is  no  doubt  that  a 
brickmaker  in  much  work  would  spend  £11  or  £15  over  and  over 
again  in  order  to  get  a  machine  which  would  give  him  the  slightest 
probability  of  effecting  any  economy  in  his  work.    No  machine  of 
this  description  was  ever  bought ;  and  upon  a  change  of  partner- 
ship upon  Mr.  Clayton  retiring,  leaving  his  partner,  Mr.  Dixsee^  in 
possession,  this  machine  and  another  were  valued  together  by  the 
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outgoing  and  incoming  partners  as  worth  £3,  which,  probably,  was  L.  JJ. 
hardly  the  yalae  of  the  materials.  Then,  on  the  other  side,  there  1872 
is  the  evidence  of  Newland,  who  says  that  it  was  an  entire  failure ;  mtoray 
that  it  was  utterly  useless  for  all  practical  purposes  whatever;  that  qlatton 
when  he  was  working  it  for  the  purpose  of  shewing  it>  he  could  not  -^ 
work  at  it  for  more  than  a  quarter  of  an  hour  or  twenty  minutes 
et  a  time  on  account  of  the  labour  being  so  great,  and  that,  in  his 
opinion,  if  it  were  arranged  so  as  to  make  six  bricks  at  once  instead 
of  the  three  which  it  did  make,  it  would  be  utterly  impossible  for 
a  man  to  work  it  at  all.  Other  witnesses  gave  evidence  to  the 
same  effect.  This  evidence  fully  explains  why  the  thing  was  an 
absolute  and  entire  failure,  because  the  merit  of  every  invention  of 
this  kind  is  that  it  saves  labour.  If,  then,  a  machine  requires 
more  labour  to  work  it  than  would  be  required  to  do  the  same 
work  by  hand,  that  machine  is,  as  described  by  the  witnesses,  a 
perfectly  useless  and  abortive  attempt  at  improvement  On  the 
other  hand,  there  is  the  evidence  of  Mr.  BramuoeU  (and  perhaps 
there  may  be  some  other  witnesses  who  speak  to  the  same  effect) 
that  he  has  seen  the  machine  at  work,  and  that  it  is  '*  a  perfectly 
efficient  machine."  We  have  seen  it  worked  here  in  Court,  and 
no  doubt  in  one  sense  it  is  an  efficient  machine ;  it  does  cut  off  the 
three  bricks,  but  that  is  all  that  it  does.  There  is  nothing  what- 
ever to  countervail  the  evidence  that  it  is  practically  quite  useless. 
Now,  I  am  not  aware  of  any  principle  or  authority  upon  which  the 
exhibition  of  a  useless  machine  which  turns  out  a  failure  can  be 
held  to  affect  the  right  of  a  patentee  who  has  made  a  successful 
machine,  although  there  may  be  a  degree  of  similarity  between 
some  of  the  details  of  the  two  machines.  This  question  is  not 
wholly  untouched  by  authority.  In  Janes  v.  Pearee  (1)  a  patentee 
had  patented  a  particular  wheel.  The  evidence  shewed  that  a 
wheel  constructed  on  the  same  principle  had  been  used  by  Mr. 
SiruU  at  his  works  near  Berly,  first  on  the  road  for  a  long  time, 
and  afterwards  for  conveying  articles  of  farm  produce  from  his 
farm  to  the  works ;  but  after  it  had  been  used  for  some  years  it 
had  been  put  aside,  and  when  worn  out  it  was  never  replaced. 
This  had  taken  place  some  years  before  the  Plaintiff  had  taken  out 
his  patent    There  had  been  the  public  use  of  these  wheels  upon 

(I)  1  Webs.  Pat.  Cas.  122. 
Vol.  Vn.  ZA  1 
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the  roads,  and  Mr.  Justice  PaUeson  left  the  case  to  the  jury  in 
these  terms :  "  If,  on  the  whole  of  this  evidence,  either  on  the  one 
side  or  the  other,  it  appeared  that  this  wheel,  constmcted  by  Mr. 
SUrutfs  order  in  1814,  was  a  wheel  on  the  same  principles,  and  in 
substance  the  same  wheel  as  the  other  for  which  the  Plaintiff  has 
taken  out  his  patent,  and  that  it  was  used  openly  in  public  so 
that  everybody  might  see  it,  and  he  had  continued  to  use  the  same 
thing  up  to  the  time  of  taking  out  the  patent^  undoubtedly  then 
that  would  be  a  ground  to  say  that  the  Plaintiff's  invention  is  not 
new,  and  if  it  is  not  new  of  course  his  patent  is  bad,  and  he 
cannot  recover  in  this  action.  But  if,  on  the  other  hand,  you  are 
of  opinion  that  Mr.  StruWa  was  an  experiment,  and  that  he  found 
it  did  not  answer,  and  ceased  to  use  it  altogether,  and  abandoned  it 
as  useless,  and  nobody  else  followed  it  up,  and  that  the  Plaintiff's 
invention  which  came  afterwards  was  his  own  invention,  and 
remedied  the  defects,  if  I  may  so  say,  although  he  knew  nothing 
of  Mr.  StndFs  wheel  he  remedied  the  defects  of  Mr.  Struifs  wheel, 
then  there  is  no  reason  for  saying  the  Plaintiff's  patent  is  not 
good."  Therefore,  if  there  were  defects  in  the  German  machine 
which  made  it  useless,  and  the  Plaintiff  afterwards  made  a  machine 
in  which  those  defects  were  remedied  so  as  to  make  it  a  good 
machine  instead  of  an  abortive  one,  he  would  be  entitled  to 
maintain  his  patent. 

But  the  case  does  not  stop  there.  The  Defendants  appear  to 
have  been  the  only  persons  in  England  who  knew  of  the  German 
machine.  It  had  attracted  their  attention  so  much  that  they 
brought  over  the  description  of  it  to  this  country;  they  made 
one  of  these  machines,  improved  it,  and  tried  it,  and  having  their 
minds  applied  to  the  obtaining  the  same  object  or  a  similar  object, 
they  never  think  of  making  a  table  at  all  like  that  of  the  Plain- 
tiff. Instead  of  that,  they  make  a  machine  apparently  of  con- 
siderable merit,  which  is  known  as  Bixsee's  machine.  This 
machine,  the  patent  of  which  is  before  us,  is  substantially  and 
materially  different  in  all  respects  from  the  Plaintiff's  machine, 
and  it  has  not  been  suggested  to  us  that  it  is  an  anticipation  of 
the  Plaintiff's  machine.  Of  course  if  it  were  the  parties  would 
be  reversed,  because  Dixiee's  patent  is  still  in  force,  and  the  owner 
of  it  would  be  filing  his  bill  against  the  Plaintiff. 
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[His  Lordship  then  considered  the  evidence  given  by  Mr.  Ber-       L.  JJ. 
noffif  an  assistant  civil  engineer  at  Chatham  BoeJcyardy  as  to  a        1872 
trial  by  the  Admiralty  of  several  brickmaking  machines  in  1865,     mubrat 
in  which  the  Defendants  were  among  the  competitors,  and  con- 
tinned  : — ] 

This  evidence  shews  that  the  Defendants,  when  competing  for 
Ck)vemment  work,  with  all  the  knowledge  they  possessed  from  this 
previous  nser,  which  is  said  to  be  an  anticipation  of  the  FlaintifTs 
patent^  never  thought  of  anything  in  any  way  like  the  machine 
which  the  Plaintiff  invented ;  and  it  is  scarcely  possible  to  get 
stronger  evidence  of  the  entire  novelty  of  the  Plaintiff's  machine. 
The  machine,  too,  when  produced,  is  so  simple  and  so  completely 
adapted  to  effect  its  object,  that  one  feels  disposed  to  wonder  how 
people  could  have  gone  on  for  thousands  of  years  making  bricks 
without  ever  having  thought  of  it ;  but  that  is  the  case  with  many 
noted  inventions— when  the  thing  is  once  hit  it  seems  a  marvel 
that  it  was  not  hit  before.  ' 

Before  proceeding  to  consider  the  last  question,  that  of  infringe- 
ment, it  is  necessary  to  refer  to  the  Yice-Chancellor's  judgment. 
His  Honour,  after  referring  to  the  evidence  of  the  witnesses  who 
spoke  of  the  Plaintiff's  machine  in  terms  of  unqualified  commen- 
dation, and  said  that,  according  to  their  knowledge,  it  was  a  novelty 
and  an  improvement  upon  all  the  brickmaking  machines  with  which 
they  were  acquainted,  says :  *^  But,  assuming  all  this  to  be  true, 
I  do  not  think  that  it  can  therefore  be  held  that  the  Plaintiff  is 
^ititled  to  the  monopoly  which  the  patent  purports  to  grant  No 
doubt  a  combination  of  things,  not  in  themselves  new,  but  which 
combination  is  perfectly  new  in  the  form  in  which  the  inventor 
has  cast  it,  and  producing  new  and  more  beneficial  results,  may  be 
the  subject  of  a  patent ;  but  I  am  aware  of  no  case  in  which  it  has 
been  held  that  the  mere  arrangement  of  common  elementary 
mechanical  materials,  and  the  construction,  by  means  of  such  ar- 
rangement, of  a  machine  which  produces  no  other  result  than  that 
which  hstd  been  previously  accomplished  by  other  mechanical 
arrangements  and  construction,  would  support  a  patent  If  it 
were  so,  tiiere  would-be  no  protection  to  the  public  or  to  earlier 
patents  against  the  ingenuity  of  any  artisan  who^might  have  the 
skill  to  arrange  the  old  mechanism  in  a  new  shape,  and  thereby  to 
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appropriate  to  himself  the  fruits  of  previous  inventors,  in  the 
proper  sense  of  that  term,  and  so  that  the  privilege  and  reward 
which  the  law  only  concedes  to  art,  and  wit,  and  invention^  might 
be  bestowed  upon  mere  skill  in  handicraft." 

I  find  it  very  difficult  to  reconcile  this  proposition  with  what  has 
been  said  by  many  Judges  in  many  cases,  and  more  particularly  in 
the  case  of  Crane  v.  Price  (1).    Now,  no  doubt  Crane  v.  Price  has 
been  questioned,  and  if  I  may  be  permitted  to  say  so,  with  all 
respect  to  the  very  powerful  tribunal  which  decided  that  case,  I 
have  never  been  satisfied  with  the  decision.     That,  however,  was 
simply  because  I  could   not  see  how  the  word  ''combination*' 
could  be  properly  applied  to  the  introduction  of  a  particular  kind 
of  fuel  into  a  machine  which  had  been  patented  for  the  use  of 
every  kind  of  fuel  in  the  making  of  iron ;  and  neither  I  nor,  so  £ar 
as  I  am  aware,  any  other  Judge  has  ever  questioned  the  principles 
upon  which  that  case  was  decided,  and  which  are  thus  laid  down  in 
the  judgment  of  the  Court  delivered  by  Chief  Justice  Tindal  (2) : 
*'  We  are  of  opinion  that  if  the  result  produced  by  sueh  a  combi- 
nation is  either  a  new  article,  or  a  better  article,  or  a  cheaper 
article  to  the  public,  than  that  produced  before  by  the  old  method, 
that  such  combination  is  an  invention  or  manufacture  intended  by 
the  statute,  and  may  well  become  the  subject  of  a  patent.   Such  an 
assumed  state  of  facts  £Bklls  clearly  within  the  principle 'exemplified 
by  Abbott,  C  J.,  where  he  is  determining  what  is  or  what  is  not  the 
subject  of  a  patent,  namely,  it  may,  perhaps,  extend  to  a  new  pro- 
cess to  be  carried  on  by  known  implements  or  elements  acting 
upon  known  substances,  and  ultimately  producing  some  other 
known  substance,  but  producing  it  in  a  cheaper  or  more  expedi- 
tious manner,  or  of  a  better  or  more  useful  kind.    And  it  falls  also 
within  the  doctrine  laid  down  by  Lord  Eldon,  that  there  may  be 
a  valid  patent  for  a  new  combmation  of  materials  previously  in  use 
for  the  same  purpose,  or  even  for  a  new  method  of  applying  such 
materials.    But  the  specification  must  clearly  express  that  it  is  in 
respect  of  such  new  combination  or  application." 

That  being  so,  I  cannot  concur  with  the  Vice-Chancellor  in 
saying  that  the  patent  of  the    Plaintiff  was  to  be  invalidated 
upon  the  principle  which  he  has  laid  down,  because,  if  the  evidence 
(1)  1  Web^  Pat  Cas.  893.  (2)  1  Webs.  Pat.  Cas.  409. 
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is  to  be  believed,  what  the  Plaintiff  has  done  is  that  he  has  pro-       L.  jj. 
duced  a  thing  in  a  more  expeditions  manner,  in  a  more  economical        1872 
manner,  and  of  a  better  quality.     We  have  then  to  determine     mubray 
whether   the   Defendants'   machine  is  an  infringement  of   the    q^^ 

Plaintiff's  patent — ^whether  it  is  a  reproduction  of  the  Plaintiff's        

machine  with  colourable  alterations,  with  the  use  of  what  have 
been  called  ^'  mechanical  equivalents."  It  appears  to  me  that  the 
Defendants  have  simply  made  a  transpositiou,  that  is,  that  instead 
of  moving  the  clay  against  the  wires  they  have  made  the  wires 
move  against  the  clay.  It  appears  to  me  that  what  Mr.  Pole  has 
said  on  the  subject  in  his  evidence  is  perfectly  accurate.  He 
d^cribes  the  details  of  what  is  done  by  the  Plaiatiff's  machine, 
and  what  is  done  by  the  Defendants'  machine,  and  he  says  this 
amounts  simply  to  inverting  the  relative  motions  of  the  parts  in 
regard  to  each  other,  the  essential  action  and  the  result  produced  ^ 
being  identical  in  the  two  cases.  That  is  exactly  the  case  of  a 
colourable  variation.  This  machine,  which  was  made  by  the  De- 
fendants after  they  had  seen  the  Plaintiff's  machine  in  use,  effects 
the  same  object;  but,  according  to  the  evidence  (which  is  not 
contradicted),  it  effects  it  by  an  enormously  greater  expenditure  of 
power,  as  to  which  we  may  refer  to  the  language  of  Lord  Haiherley 
in  Baw  v.  Eley  (1),  to  the  effect  that  a  clumsy  imitation  of  a 
patented  machine  or  a  patented  article  may  be  an  infringement, 
although  it  is  not  such  as  would  have  been  an  anticipation  defeating 
the  Plaintiffs  right. 

Perhaps  I  ought,  before  parting  with  the  case,  to  refer  to  the 
observations  of  the  Vice-chancellor,  that  the  Plaintiff's  specification 
is  not  sufiScient  upon  the  principles  laid  down  by  Lord  Weslbury  in 
Foxwdl  V.  Bostock  (2).  I  had  occasion  to  deal  with  an  objection 
grounded  on  Foxwdl  v.  Bostoch  in  the  case  of  Paries  v.  Stevens  (3), 
and  I  refer  to  what  I  said  in  that  case,  because  I  find  it  was  in  sub- 
stance approved  of  and  affirmed  by  the  Lord  Chancellor  on  appeal. 
I  there  said :  '^  It  is  obvious  that  a  patentee  does  not  comply,  as 
he  ought  to  do,  with  the  condition  of  his  grant  if  the  improvement 
is  only  to  be  found,  like  a  piece  of  gold,  mixed  up  with  a  great 
quantity  of  alloy,  and  if  a  person,  desiring  to  find  out  what  was  new 

(1)  Law  Rep.  S  Eq.  496.  (2)  12  W.  R.  723. 

(3)  Law  Rep.  8  Eq.  358. 
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and  what  was  claimed  as  new,  would  have  to  get  rid  of  a  large 
portion  of  the  specification  by  eliminating  from  it  all  that  was  old 
and  common-place,  all  that  was  the  snbject  of  other  patents  or  of 
other  improvements,  bringing  to  the  snbject  not  only  the  knowledge 
of  an  ordinary  skilled  artisan,  bnt  of  a  patent  lawyer  or  ageni.*^ 
I  go  on  to  say :  ^' After  all,  the  question  of  sufficiency  of  speci- 
fication is  not  a  question  of  law,  it  is  a  question  really  of  £bu^  in 
each  particular  case.    In  this  case  I  am  of  opinion  that  the  paten- 
tee has  a  right  to  haye  his  specification  of  1865  read  with  his 
specification  of  1862 ;  and,  reading  them  together,  I  do  not  think 
any  maker  of  lamps  would  have  any  substantial  difficulty  in  ascer- 
taining what  was  claimed  under  the  general  description  of  the 
arrangement  and  combination  of  parts  hereinbefore  described  and 
represented  in  the  drawings  annexed*"     Accordingly,  upon  the 
issue  of  the  validity  of  the  patent  and  the  sufficiency  of  the  sped- 
cation,  I  found  for  the  Plaintifi*,  although  I  found  for  the  Defendant 
upon  the  question  of  infringement.    Both  sides  appealed,  and  the 
present  Lord  Chancellor,  in  his  judgment,  says : ''  As  to  the  validity 
of  his  second  patent,  which  has  been  disputed,  there  is  a  clear  line 
marking  off  the  old  from  the  new  "  (the  objection  was  that  the 
Plaintiff  had  taken  out  two  patents,  each  of  them  for  improve- 
ments in  the  same  direction  and  in  the  same  terms,  and  that  he 
did  not  say  which  part  was  covered  by  the  old  as  distinguished 
from  the  new), ''  in  a  manner  which  could  not  be  mistaken  by  any- 
body properly  understanding  the  English  langnage,  and  no  one 
would  be  obliged  to  have  recourse  to  further  investigation  (which 
was  the  ground  of  the  decision  in  FaotweH  v.  Bostoeh  (1) )  in  order  to 
know  what  parts  he  might  take  and  what  parts  he  might  not  take 
under  each  patent.    I  think,  therefore,  that  there  is  no  objection 
to  the  specification  upon  that  ground.''    I  am  of  opinion  here,  on 
the  same  principle,  that  there  is  no  valid  objection  to  the  specifi- 
cation, founded  on  the  decision  in  FoxweU  v.  Bostock,  even  if  the 
specification  were  objected  to  by  the  Defendants  in  their  answer, 
which  it  is  not. 

Upon  the  whole,  I  am  of  opinion  that  the  Plaintiff  has  made  out 
that  he  is  the  true  inventor  of  a  new  and  useful  invention,  that  the 
Defendants  have  failed  to  make  out  any  objection  to  the  Plaintiff's 

(1)  12  W.  R.  723. 
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specification^  and  that  the  Defendants  are  proved  to  have  infringed       L.  JJ. 
the  Plaintiff's  patent.    Therefore^  I  am  of  opinion  that  the  Yiee-        1872 
Chancellor's,  decision  should  be  reversed,  and  that  in  lieu  thereof     mutoIt 
there  should  be  a  decree  for  a  perpetual  injunction  against  the 
Defendants,  with  the  usual  consequential  direction  as  to  the  account 
to  be  taken. 

Sib  6.  Melush,  L.  J.,  concurred. 

Solicitors :  Messrs.  VaUance  db  VaUanee ;  Messrs.  WiUon^  Bris- 
iow,  dt  Oarpmad. 


May  3, 2i. 


In  re  IMPERIAL  LAND  COMPANY  OP  MAESEILLES.         ^  JJ- 

HARRIS'  CASE.  ^^^ 

Contrcict — Acceptance  by  Letter — EevoccUion — ABotment  qf  Shares — Delegation 
qf  P(nver — New  Condition. 

A  contract  is  complete  when  a  letter  has  been  posted  accepting  an  offer 
which  can  be  accepted  by  letter  so  sent. 

A  letter  of  application  for  shares  in  a  company  was  pnt  into  the  post, 
and  was  duly  received  by  the  directors.  A  committee  appointed  by  the 
directors  allotted  100  shares  to  the  applicant,  and  the  secretary  of  the  com- 
pany put  into  the  post  a  letter  addressed  to  the  applicant  informing  him 
that  the  shares  had  been  allotted  to  him,  and  that  10  per  cent  interest  would 
be  charged  on  the  balance  due  in  respect  of  the  shaves.  The  letter  was  duly 
received  by  the  applicant,  but  before  he  received  it  he  had  sent  by  post  a  letter 
declining  to  accept  any  shares : — 

Eddf  that  the  contract  was  completed  when  the  letter  announdng  the 
allotment  of  the  shares  was  put  into  the  post : 

MM,  that  under  the  articles  of  association  of  the  company,  the  allotment  of 
shares  by  a  committee  instead  of  by  the  whole  board  of  directors,  was  valid: 

ffddf  that  the  provision  for  payment  of  interest  on  the  balance  was  not 
a  new  term  introduced  into  the  contract 

Decision  of  Moling  Y.C,  affirmed. 

JDunhp  V.  Eiggin$  (1)  discussed. 

British  and  American  Telegraph  Company  v.  CdUon  (2)  disapproved  ot 

In  February,  1866,  the  prospectus  of  a  company  iu  London,  called 
the  Imperial  La/nd  Company  of  Marseilles^  lAmUed,  was  published, 
requiring  applicants  for  shares  to  pay  £1  per  share  on  application 
and  £4  on  allotment,  and  stating  that  interest  at  the  rate  of  10  per 
(1)  1  H.  L.  C.  381.  (2)  Law  Rep.  6  Ex.  108. 
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cent,  per  annum  woold  during  the  construction  of  the  works  be 
paid  to  the  shareholders. 

Mr.  Lewis  Harris,  of  DiMin,  filled  up  a  letter  of  application  for 
shares  as  follows : — 

"  To  the  Directors  of  the  Imperial  Land  Company  of  Mar ^ 
seiHes,  Limited. 
**  Gentlemen, — Haying  paid  to  your  credit  with  the  National 
Bank  the  sum  of  £200,  being  the  deposit  of  £1   per  share  on 
200  shares  in  the  above  company,  I  request  that  you  will  allot 
me  200  shares  of  £20  each  in  the  Imperial  Land  Company  of 
MarseiUeSy  Limited,  and  I  hereby  undertake  to  accept  the  same, 
or  any  smaller  number  which  you  may  allot  to  me,  and  to  pay  the 
balance,  £19  per  share,  thereon ;  and  I  agree  to  become  a  member 
of  the  company,  and  request  you  to   place  my  name  on  the- 
register  of  members,  in  respect  of  the  shares  allotted  to  me. 
^  I  am,  Gentlemen, 

**  Tour  obedient  servant, 

"  Name  in  full :  Lewis  Harris. 

«  Address  in  full :  19,  Suffdh  Street,  DMin. 

"  Profession :  Bill  broker. 

"  Usual  signature :  L.  Harris. 

"  Date  :  5th  March,  1866." 

This  letter  was  sent  by  Mr.  Harris  to  the  directors  through  a 

bank,  and  was  duly  received.    The  directors  appointed  a  committee 

to  allot  the  shares,  and  100  shares  were  allotted  to  Mr.  Harris  (1)» 

A  letter  from  the  secretary  of  the  company,  containing  notice  of 

this  allotment,  addressed  to  Mr.  Harris  at  his  Dublin  address, 

was  put  into  the  post-office  at  Lombard  Street.    There  was  some 

dispute  as  to  the  exact  time  of  posting,  but  the  letter  was  posted 

either  on  the  15th  or  very  early  in  the  morning  of  the  16th  of 

March,  1866,  and  was  received  by  Mr.  Harris  at  DiMin  on  the 

17th.    This  letter,  after  stating  that  the  directors  had  allotted  to 

Mr.  Harris  100  shares  in  the  company,  on  which  a  balance  of 

(1)  The  articles  of  association  of  the  discretion  of  the  board.*'  Sect.  87 :  "  The 

company  provided  for  the  appointment  directors  may  delegate  any  of  their 

of  aboard  of  directors,  and  contained  powers  to  committees  consisting  of  soch 

the  following  clauses : — Sect.  7 :  "  The  number  of  the  members  of  their  body 

shares  shall  be  allotted  by  and  at  the  as  the  directors  may  think  fit** 
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£300  was  payable  to  the  bankers  of  the  company  not  later  than       L.  JJ. 
the  21st  of  March,  1866,  proceeded  thus : —  1872 


*' As  the  interest  warrants  attached  to  the  shares  bear  interest     HASBia' 

from  the  21st  of  March,  1866,  punctual  payment  of  the  above        

balance  is  requisite.  The  bankers  are  iDstructed  not  to  receive 
payments  after  that  day  without  charging  interest  at  10  per  cent, 
per  annuuL" 

On  the  16th  of  March  Mr.  Harris  had  written,  and  put  into  the 
post  at  Dublin^  the  following  letter  addressed  to  the  directors  in 
London,  declining  to  accept  shares  in  the  company : — 

"Gentlemen, — On  the  5th  of  March  instant  I  paid  to  your 
credit  into  the  National  Bank,  JDiMin,  £200,  being  a  deposit  of 
£1  per  share  on  an  application  for  200  shares  in  the  above  com- 
pany. I  hereby  give  you  notice  that,  inasmuch  as  up  to  this  date 
I  have  received  no  allotment,  I  hereby  withdraw  the  aforesaid 
application,  and  request  you  will  forthwith  return  me  my  deposit 
of  £200,  as  I  shall  not  accept  any  shares  now  allotted,  or  hold 
myself  in  any  way  liable.** 

The  secretary  of  the  company  answered  on  the  17th  of  March 
that  it  was  too  late  to  withdraw  the  application  for  shares  ;  and 
Mr.  Harris's  name  was  placed  on  the  register  of  members  as 
holding  100  shares.  Mr.  Harris,  however,  by  his  solicitors  con- 
tinued to  deny  that  he  was  a  shareholder,  and  much  correspondence 
passed  on  the  subject. 

An  order  was  made  for  winding  up  the  company,  and  Mr.  Harris, 
and  two  other  persons  in  a  similar  position,  on  the  23rd  of  July, 
1869,  took  out  a  summons  to  have  their  names  removed  from  the 
list  of  contributories. 

The  Yice-Chancellor  MaJins  dismissed  the  summons  (1),  and 
Mr.  Harris  appealed. 

.    (1)  1872.  March  4.  tors ;  and  the  7th  clause  of  the  articles. 

Sib  R.  Malu^s,  Y.C,  after  stating  stating  that  the  Shares  were   to   be 

the  facts  of  the  case,  said,  that  the  allotted  by  and  at  the  discretion  of  the 

first  serious  objection  which  had  been  board,  was  relied  upon.     This  was  a 

made  on    behalf  of  Mr.  Harris  was  verjseriousobjection,  for  if  itpreviuled 

that  the  allotment  was  altogether  in-  the  whole  allotment  was  invalid.    But 

valid  as  having  been  made  by  a  com-  the  87th  clause  provided  for  the  delega- 

mittee,  and  not  by  the  board  of  direo-  tion  by  the  directors  of  their  powers  to 
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Mr.  Cde,  Q.C.,  and  Mr.  EverUtj  for  the  Appellant : — 

We  say  that  the  contract  to  take  shares  was  not  binding  until 
the  letter  allotting  them  was  received:  British  and  American 
Telegraph  Company  v.  Cdson  (1) ;  Towneend^s  Case  (2) ;  EMs 
Case  (3).  No  doubt  there  have  been  cases  where  a  contract  has 
been  held  complete  when  the  letter  accepting  an  offer  has  been 
posted ;  but  these  were  all  mercantile  cases,  in  which  the  law  is 
necessarily  different.  Until  the  letter  has  reached  its  destination, 
the  acceptance  may  be  retracted :  Dtmlop  y.  Siggins  (4). 

Moreover,  the  letter  of  allotment  is  not  a  simple  acceptance,  but 
introduces  a  condition  as  to  interest  which  is  a  new  term :  Orienid 


committees.  It  was  therefore  clear 
that  the  directors  might  so  delegate  the 
duty  of  aUotting  shares,  and  it  was  very 
proper  that  they  should  do  so.  On  this 
point  Howard^s  Case  (Law  Hep.  1  Gh. 
6Sl^  was  referred  to,  but  in  that  case 
there  was  no  valid  delegation  of  autho- 
rity, and  it  did  not  affect  the  present 
case.  This  objection  had  altogether 
failed. 

Then  as  to  the  question  of  acceptance, 
and  as  to  when  a  letter  of  acceptance 
became  binding.  His  Honour  then 
stated  the  facts  in  the  case  of  Dunlop  v. 
Higgina  (1 H.  L.  C.  381),  and  said  that 
if  it  was  the  law  that  a  letter  was  not 
binding  until  it  was  received,  then 
Dunlop  &  Co,  could  not  have  been 
held  to  be  bound.  In  British\and 
American  Telegraph  Company  v.  Ccison 
<Law  Rep.  6  Ex.  108)  the  letter  of  allot- 
ment was  never  received.  The  facts  of 
the  present  case  came  to  this:  The 
offer  made  on  the  5  th  of  March  was  a 
continuing  offer  on  the  15th,  when  it 
was  duly  accepted.  The  allotment  of 
shares  was  made  and  duly  communi- 
cated to  Mr.  Harris  by  a  letter  posted 
before  he  wrote  the  letter  repudiating 
the  shares.  The  contract  was,  there- 
fore, at  all  events,  complete  when  the 
letter  of  allotment  was  posted ;  and  his 
letter  of  repudiation  was  too  late,  for 


he  was  bound  by  his  letter  of  accept- 
ance. 

The  next  point  relied  upon  was  that 
the  letter  of  aUotment  fixed  the  21st 
of  March  for  payment  of  the  call,  and 
provided  for  payment  of  interest  if  the 
calls  were  not  punctually  paid;  and 
this,  it  was  said,  introduced  a  new  term. 
But  fixing  the  21st  of  March  instead  of 
the  date  of  the  allotment,  was  an  ex- 
tension of  time  in  favour  of  the  allottee ; 
and  as  to  interest,  the  allottee  was  to 
receive  interest,  and  could  anything  be 
more  reasonable  than  telling  him  that 
he  must  pay,  or,  in  other  words  would 
not  receive  interest  unless  he  paid  the 
money  ?  This  was  not  the  introductioa 
of  a  new  term,  but  a  reasonable  intima- 
tion. The  case  of  the  Oriental  Inland 
Steam  Company  v.  Briggs  (4  D.  F.  & 
J.  191)  was  imlike  this,  as  a  new  and 
unusual  term  was  certainly  introduced 
in  that  case.  In  Peeh^s  Case  (Law  Kep. 
4  Ch.  532)  the  allottee  was  held  to  his 
contract. 

All  the  objections  had  failed,  and  Mr. 
Harrises  name  must  remain  on  the  list, 
and  he  must  pay  the  costs  of  the 
summons. 

(1)  Law  Rep.  6  Ex.  108. 

(2)  Ibid.  13  Eq.  148. 

(3)  Ibid.  4  Eq.  9. 

(4)  1  H.  L.  C.  881. 
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Inland  Steam  Company  v.  Briggs  (1) ;  English  and  Foreign  Credit  L.  JJ. 
€ompa/ny  v.  Ardmn  (2).  1872 

Another  objection  is,  that  the  allotment  is  void  as  being  made  habbi^ 
by  a  committee  instead  of  by  the  directors,  in  direct  contravention       ^f^      ' 
of  the  seventh  clause  of  the  articles. 

Mr.  Qlasse,  Q.O.,  and  Mr.  Higgins,  Q.C.,  for  the  liquidators,  were 
not  called  upon. 

Sib  W.  M.  Jambs,  L  J. : — 

I  feel  no  doubt  whatever  as  to  the  propriety  of  the  judgment  of 
the  Vioe-Chancellor  in  this  case. 

Three  grounds  have  been  taken  on  behalf  of  the  Appellant. 
One  is,  that  upon  the  construction  of  the  articles  of  association  the 
allotment  was  invalid,  because  it  was  made  by  a  committee  of  the 
directors.  But  the  articles  have  in  terms  provided  that  the 
directors  might  delegate  anything  to  a  committee;  and  that 
they  did  delegate  this  duty  to  this  committee  appears  in  evidence 
before  us.  It  was  a  proper  and  reasonable  mode  of  dealing  with 
such  a  thing  as  the  investigation  of  the  applications  for  shares 
and  the  allotment  of  them.  It  appears  to  me,  therefore,  that 
there  is  nothing  in  that  ground  of  appeal 

The  second  ground  is  that  on  which  the  greater  part  of  the 
aigument  has  been  addressed  to  us ;  that  there  was  a  letter  posted 
in  Dublin  recalling  the  application  for  shares  before  the  letter 
posted  in  London  containing  the  notice  of  the  allotment  was  re- 
ceived in  BvkHin  ;  the  letter  of  revocation  not  being  in  the  course 
of  post  capable  of  arriving  in  London  before  the  letter  of  allot- 
ment was  actually  posted  by  the  company. 

Now  it  appears  to  me  that  the  Vice-Chancellor's  decision  is 
correct,  and  that  the  contract  was  completed  the  moment  the 
notice  of  allotment  was  committed  to  the  post  addressed  to  the 
address  in  Dublin  which  Mr.  Harris  himself  had  given.  That 
decision  seems  to  me  to  be  entirely  in  accordance  with  a  great 
number  of  cases  in  this  Court,  and  to  be  utterly  undistinguishable, 
in  principle  or  in  fact,  from  Duniop  v.  Higgins  (3),  a  case  which  is 

(1)  4  D.  F.  &  J.  191.  (2)  Law  Rep.  6  H.  L  64. 

(3)  1  H.  L.  C.  381. 
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binding  upon  us,  and  in  which  every  principle  argued  before  us  was 
discussed  at  length  by  the  Lord  Chancellor  in  giving  judgment* 
He  arrived  at  the  conclusion  that  the  posting  of  the  letter  of 
acceptance  is  the  completion  of  the  contract ;  that  is  to  say,  the 
moment  one  man  has  made  an  offer,  and  the  other  has  done  some- 
thing binding  himself  to  that  offer,  then  the  contract  is  com- 
plete, and  neither  party  can  afterwards  escape  from  it.  That  is  in 
fact  the  decision  in  Hdb's  Case  (1),  though  in  that  particular  case 
a  distinction  was  taken  by  the  Master  of  the  Bolls  that  the  com- 
pany chose  to  send  the  letter  to  their  own  agents  which  agent  had 
not  been  authorized  by  the  applicant  to  receive  it  on  his  behalfl 

Against  this  current  of  authority  there  is  the  case  of  BriiiA 
and  American  Td£grajh  Company  v.  Cdlson  (2),  in  which  the 
C!ourt  of  Exchequer — not  disputing  the  authority  of  the  previous 
decisions,  because,  of  course,  they  could  not  dispute  the  authority 
of  a  case  in  the  House  of  Lords — established  a  distinction  which 
does  not  apply  to  this  case  at  all.  The  Court  there  held  that 
although  the  posting  of  the  letter,  if  the  letter  arrives,  is  a  com- 
plete contract,  yet  if  from  any  cause,  such  as  a  failure  of  duty  by 
the  Post  Office,  the  letter  never  arrives  at  all,  then  there  is  a 
difference. 

It  seems  to  me  not  necessary  to  express  any  opinion  as  to  whether 
that  distinction  is  sound  or  not,  but  that  was  the  ground  upon 
which  the  Judges  proceeded  in  that  case.  In  this  case  the  letter  did 
arrive,  and  having  arrived  the  contract  was  complete,  and  could 
not  be  revoked,  from  the  time  when  the  letter  was  posted.  It  was 
completed  in  exactly  the  way  which  the  Appellant  desired,  that  is 
to  say,  he  gave  his  address  in  DtMin,  and  the  company,  according 
to  the  ordinary  usage  of  mankind  in  those  matters,  returned  their 
answer  through  the  post  That  is  a  complete  contract  It  does 
not  signify  what  was  the  particular  hour  of  arrival  of  the  one  letter 
or  the  other,  or  which  was  the  first,  the  delivery  in  London  or  the 
delivery  in  DtMin.  That  appears  to  me  wholly  immaterial,  be- 
cause the  contract  was  completed  at  the  time  when  the  letter  of 
allotment  was  properly  posted  by  the  company. 

The  other  point  raised  was,  that  there  was  a  condition  annexed 
to  this  allotment  letter,  and  on  this  point  the  case  of  English  and 
(1)  Law  Rep.  4  Eq.  9.  ,  (2)  Law  Rep.  6  Ex.  108. 
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Foreiffn  Credit  Company  v.  Arduin  (1)  was  cited.  Now  the  facts  L.  JJ. 
in  that  case  were  such  as  persons  might  differ  about»  and  the  Ex-  iS72 
chequer  Chamber  held  one  way  while  the  House  of  Lords  held  haboo' 
another  way.  But  the  principle  upon  which  they  all  proceeded,  ^^ 
which  is  the  only  thing  we  have  to  deal  with,  was,  that  where  there 
is  an  acceptance  of  an  offer,  if  there  is  to  be  a  term  or  condition 
imposed,  it  must  be  clearly  so  stated,  otherwise  it  is  to  be  con- 
sidered simply  as  a  notification  which  may  have  such  effect  as  it 
ought  to  have  in  a  Coui-t  of  Law.  Here  the  acceptance  was  un- 
qualified : — [His  Lordship  read  the  letter  of  allotment.]  It  appears 
to  me  that  the  statement  as  to  interest  does  not  introduce  a 
new  stipulation.  It  is  not  that  the  allottee  is  lo  have  the  shares 
provided  that  he  undertakes  to  pay  10  per  cent.,  but  it  is  that  he 
ought  to  pay  exactly  on  the  21st  of  March,  1866,  and  that  by  way 
of  indulgence  the  directors  have  told  the  bankers,  that  if  the 
allottee  subsequently  pays  the  same  rate  of  interest  which  he  would 
be  entitled  to  receive,  then  they  are  authorized  to  receive  pay- 
ment, but  not  otherwise.  It  is  a  mere  notification,  not  intended  to 
be  a  new  stipulation,  and  it  never  was  considered  by  the  Appellant, 
or  by  anybody  who  received  such  a  letter,  as  a  new  term  intro- 
duced. It  would  be  contrary  to  the  usage  of  all  mankind  to  treat 
this  as  being  the  introduction  of  a  new  term,  altering  or  affecting 
the  express  acceptance  of  the  application  for  shares. 

I  am  of  opinion,  therefore,  that  the  order  of  the  Vice-Chancellor 
is  right,  that  on  all  the  grounds  this  appeal  has  failed,  and  must 
be  dismissed  with  costs. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion,  and  I  agree  with  what  the  Lord 
Justice  has  said  on  the  first  and  the  last  grounds,  and  also  on  the 
second  ground.  The  only  part  of  the  case  upon  which  I  wish 
to  add  any  observations  is  on  the  second  ground,  which  raises  a 
question  of  very  great  general  importance,  and  that  is  this: 
When  a  person  in  one  part  of  the  country  writes  to  a  person  in 
another  part  of  the  country  a  letter  containing  an  offer,  and  either 
direcHy  or  impliedly  tells  him  to  send  his  answer  by  post,  and  an 
answer  accepting  that  offer  is  returned  by  post,  when  is  a  com- 
(1)  Law  Rep.  5  H.  L.  64. 
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plete  contract  made  ?  Is  it  made  at  the  time  when  the  letter 
accepting  the  offer  is  pnt  into  the  post,  or  is  it  not  made  antil  that 
letter  is  received?  It  was  contended  before  us  that  it  is  not 
made  nntil  the  letter  is  received ;  so  that  until  it  is  received  the 
contract  may  be  revoked  by  the  person  who  has  made  the  offer. 

Now  throughout  the  argument  I  have  been  forcibly  struck  wilh 
the  extraordinary  and  very  mischievous  consequences  which  would 
follow  if  it  were  held  that  an  offer  might  be  revoked  at  any  time 
until  the  letter  accepting  it  had  been  actually  received.  No  mer- 
cantile man  who  has  received  a  letter  making  him  an  offer,  and 
has  accepted  the  offer,  could  safely  act  on  that  acceptance  after 
he  has  put  it  into  the  post  until  he  knew  that  it  had  been  received. 
Every  day,  I  presume,  there  must  be  a  large  number  of  mercantile 
letters  received  which  require  to  be  acted  upon  immediately.  A 
person,  for  instance,  sends  an  order  to  a  merchant  in  London  offering 
to  pay  a  certain  price  for  so  many  goods.  The  merchant  writes  an 
answer  accepting  the  offer,  and  goes  that  instant  into  the  market 
and  purchases  the  goods  in  order  to  enable  him  to  fulfil  the  contract 
Sut  according  to  the  argument  presented  to  us,  if  the  person  who 
has  sent  the  offer  finds  that  the  market  is  falling,  and  that  it  will 
be  a  bad  bargain  for  him,  he  may  at  any  time,  before  he  has  received 
the  answer,  revoke  his  offer.  The  consequences  might  be  very 
serious  to  the  merchant,  and  might  be  much  more  serious  when 
the  parties  are  in  distant  countries.  Suppose  that  a  dealer  in 
Liverpool  writes  to  a  dealer  in  New  York  and  offers  to  buy  so 
many  quarters  of  com  or  so  many  bales  of  cotton  at  a  certain 
price,  and  the  dealer  in  New  York,  finding  that  he  can  make  a 
favourable  bargain,  writes  an  answer  acceptiog  the  offer.  Then, 
according  to  the  argument  that  has  been  presented  to  us  to-day, 
during  the  whole  time  that  the  letter  accepting  the  offer  is  on  the 
Atlantic,  the  dealer  who  is  to  receive  it  in  Liverpool,  if  he  finds 
that  the  market  has  fallen,  may  send  a  message  by  telegraph  and 
revoke  his  offer. 

Nor  is  there  any  difference  between  an  offer  to  receive  shares 
and  an  offer  to  buy  or  sell  goods.  And  yet^  if  the  argument  is 
sound,  then  for  nearly  ten  days  the  buyer  might  wait  and  speeu^ 
late  whether  the  shares  were  rising  or  fiEJling,  and  if  he  found  they 
were  falling  he  znight  revoke  his  offer.    Those  consequences  are 
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very  extraordinary,  and  I  always  understood  the  law  to  be  the  L.  JJ. 
other  way  nntil  the  case  of  British  and  Ameriean  Telegraph  Conh  I872 
pany  v.  Cohon  (1),  which  haa  caused  some  doubt  on  the  subject.         hahbib' 

I  will  shortly,  refer  to  the  previous  cases  on  the  subject.  The  ^"* 
first  case  is  Adams  v.  LindseU  (2).  No  doubt  there  were  two 
points  in  that  case.  An  offer  was  sent  by  post,  but  the  letter  was 
misdirected  through  the  mistake  of  the  party  who  sent  it^  and 
therefore  did  not  arrive  until  two  days  afterwards.  And  that 
point  was  disposed  of  during  the  argument,  that  inasmuch  as  it 
was  the  fault  of  the  party  sending  it,  the  answer  having  been 
written  and  posted  as  soon  as  it  did  arrive,  no  advantage  could 
be  taken  of  the  delay  caused  by  the  misdirection.  But  the  person 
who  sent  the  offer,  finding  no  answer  had  arrived,  sold  the  goods 
before  the  answer  had  arrived,  and  then  it  was  argued  that  until 
the  answer  was  actually  received  there  could  be  no  binding  con-* 
tract  between  the  parties^  and  therefore  no  breadi  of  it  But  the 
Court  of  King's  Bench  said  that  if  the  law  was  so,  ^'no  contract 
could  ever  be  completed  by  the  post  For  if  the  Defendants  were 
not  bound  by  their  offer  when  accepted  by  the  Plaintifib  till  the 
answer  was  received,  then  the  Flainti£b  ought  not  to  be  bound  till 
after  they  had  received  the  notification  tiiat  the  Defendants  had 
received  their  answer  and  assented  to  it ;  and  so  it  might  go  on 
ad  injwitwnT  That  appears  to  me  to  be  at  any  rate  an  expres- 
sion of  opinion  on  the  part  of  the  Court  there,  that  when  an  offer 
is  made  by  letter,  and  is  accepted  by  a  letter  which  is  posted,  then 
there  is  a  binding  contract  between  the  parties  from  the  time 
when  the  letter  is  posted. 

In  DunZop  v.  Hiffpins  (8)  the  question  was  directly  raised  whether 
the  law  was  truly  expounded  in  the  cage  of  Adams  v.  lAndseU,  and 
the  House  of  Lords  approved  of  the  ruling  in  that  case.  The  Lord 
Chancellor  CoUenham  said,  in  the  course  of  his  judgment,  that  in 
the  case  of  a  bill  of  exchange,  notice  of  dishonour  given  by  putting 
a  letter  into  the  post  at  the  right  time  had  been  held  quite  suffi- 
cient, whether  that  letter  was  delivered  or  not;  and  he  refbrred  tf> 
Stoekeny.  Collin  (4)  as  an  authority  on  that  point,  he  being  clearly 
of  opinion  that  the  rule  as  to  accepting  a  contract  was  exactly  the 

(1)  Law  Rep.  6  Ex.  108.  (3)  1  H.  L.  C.  881. 

(2)  1  B.  &  A.  681.  (4)  7  M.  &  W.  515. 
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same  as  the  rule  as  to  sending  notice  of  dishonour  of  a  bill  of 
exchange.  He  then  referred  to  the  case  of  Adams  y.  LindseU  (1), 
and  quoted  the  observation  of  Lord  ERenborouffh.  That  case  there- 
fore appears  to  me  to  be  a  direct  decision  that  the  contract  is 
made  from  the  time  when  it  is  accepted  by  post. 

There  is  then  the  case  of  Duncan  v.  Topham  (2),  in  which  there 
were  no  doubt  several  questions^  on  one  of  which,  whether  posting 
the  acceptance  was  sufficient,  Mr.  Justice  Cresswell  told  the  jury 
that  if  the  letter  accepting  the  contract  was  put  into  the  Post 
Office,  and  lost  by  the  negligence  of  the  Post  Office  authorities, 
the  contract  would  nevertheless  be  complete.  There  was  then  a 
motion  for  a  new  trial,  and  though  Mr.  Baron  BramweH,  inBriiuik 
and  American  Idegrajih  Company  v.  Colson  (3),  has  said  that  he 
thought  the  case  not  properly  reported,  still  it  appears  as  if  Mr. 
Justice  Maule  and  Chief  Justice  Wilde  both  assented  to  the  ruling 
of  Mr.  Justice  CreseweU,  and  refused  the  rule  on  that  point. 

In  addition  to  that,  there  is  the  case  of  Potter  v.  Sanders  (4), 
which  is  also  a  direct  decision  of  a  Court  of  Equity  on  the  point 

Against  them  there  is  simply  this  case  of  British  amd  American 
Telegraph  Company  v.  Colson,  and  that  is  not  a  direct  decision  on 
this  point.  The  Lord  Chief  Baron,  in  the  course  of  his  judgment, 
says,  it  may  be  that  if  the  letter  arrives  in  time,  then  the  contract 
will  be  treated  as  having  been  made  from  the  time  when  the 
letter  was  put  into  the  post ;  but  I  do  not  see  how  there  can  be 
any  relation  back  in  a  case  of  this  kind,  as  there  may  be  in  bank- 
ruptcy. If  the  contract,  after  the  letter  has  arrived  in  time,  is  to 
be  treated  as  having  been  made  from  the  time  the  letter  is  posted, 
the  reason  is  that  the  contract  was  actually  made  at  the  time 
when  the  letter  was  posted.  Still  that  case  is  not  a  direct  decision 
on  the  point  before  us,  though  I  confess  I  have  great  difficulty 
in  reconciling  it  with  the  previous  decision  in  Dunlop  v.  Higgins  (5). 
That  case  was  commented  on  at  considerable  length  both  by  the 
Lord  Chief  Baron  and  by  Baron  BramweU,  but  they  only  com- 
mented on  the  facts  of  the  case,  and  shewed — which  I  think  they 
did  shew — that  according  to  the  facts  of  the  case  the  Plaintiff 


(1)  1  B  &  A.  681. 

(2)  8  C.  B.  225. 


(5)  1  H.  L.  C.  381. 


(3)  Law  Rep.  6  Eic  108. 

(4)  6  Hare,  1. 
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might  very  well  have  had  a  verdict,  even  if  the  rule  of  law  had       L.  JJ. 
been  that  the  contract  was  not  made  until  the  letter  arrived,       1872 
because  there  the  only  thing  which  prevented  the  arrival  of  the      rnxm' 
letter  was  the  bad  weather,  which  made  the  mail  very  late.    And       ^^"' 
therefore  I  agree,  upon  the  facts  of  that  case,  that  the  Plaintiff 
might  have  recovered,  even  although  the  law  was  that  the  contract 
was  not  made  until  the  letter  arrived.    But  then  the  real  question 
before  the  House  of  Lords  in  Dimlop  v.  Miggins  was,  whether  the 
ruling  of  the  Lord  Justice  Greneral  was  correct  in  point  of  law, 
and  the  House  of  Lords  held  that  i{  was  correct. 

However,  I  agree  with  the  Lord  Justice  that  it  is  not  necessary 
to  give  any  decisive  opinion  on  the  point,  because  although  the 
contract  is  complete  at  the  time  when  the  letter  accepting  the 
offer  is  posted,  yet  it  may  be  subject  to  a  condition  subsequent 
that  if  the  letter  does  not  arrive  in  due  course  of  post,  then  the 
parties  may  act  on  the  assumption  that  the  offer  has  not  been 
accepted.  That,  however,  is  not  the  case  before  us;  the  letter 
did  arrive  m  due  time ;  and  the  question  is  whether,  under  that 
state  of  circumstahces,  the  parties  are  bound  by  the  contract 

Solicitor  for  Mr.  Harris:  Mr.  W.  C.  Smith. 

Solicitors  for  the  Liquidators :  Messrs.  O.  8,  &  H.  Brandon. 
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[1871    A.    126.]  3ray2S,29. 

Metropolii  Management  Amendment  Ad,  1862  (25  A  26  Vict,  c  102),  w.  74,  75 
'^General  Line  o/BuHdingB — Vacant  Ground — Buildings  pulled  down  by 
a  Bailway  Chmpanff'^uriadiction — Injunction. 

The  75th  section  of  the  Metropolis  Management  Amendment  Act,  1862,  does 
not  apply  to  ground  formerly  covered  with  baildings^  unless  the  owner  has 
relinquished  his  right  of  rebuilding  on  the  same  site.  If,  therefore,  the 
District  Board  of  Works  threatens  to  proceed  under  the  75th  section  to 
demolish  houses  which  are  beiug  rebuilt  on  an  old  site,  on  the  ground  that 
they  are  beyond  the  general  line  of  buildings,  it  is  acting  ultra  vires,  and 
may  be  restrained  by  the  Court  of  Chancery.  In  such  a  case  the  Metro- 
VoL.  VII.  Z  B  1 
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politan  Board  ought  to  proceed  under  the  74th  section  of  the  same  Act,  whidi 
provides  for  compensation  to  the  landowners. 

A  railway  company  took  land  covered  with  houses,  and  pulled  down  the 
houses  for  the  purpose  of  constructing  their  railway,  and  then  sold  the  land  as 
building  ground  to  the  Plaintiff : — 

Held  (affirming  the  decision  of  Malins,  Y.O.),  that  the  Plaintiff  had  not 
lost  the  right  to  rebuild  the  houses  on  the  same  site  as  that  occupied  by  the 
houses  before  they  were  pulled  down ;  and  that  for  this  purpose  the  yard 
of  a  house  was  held  to  be  equivalent  to  a  house. 

In  determining  the  general  line  of  buildings  of  a  street  the  architect  of  the 
Metropolitan  Board  of  Works  ought  to  have  regard  to  the  frontage  of  houses 
previously  existing,  and  which*  may  be  rebuilt,  as  well  as  to  those  still 
standing. 

X  HIS  case  came  before  the  Lords  Justices  on  appeal  from  an 
order  made  by  Vice-Chancellor  Medina  on  an  interlocutory  motion 
for  an  injunction;  but  when  the  appeal  was  opened,  it  was 
arranged  that  the  matter  should  stand  over  till  the  hearing,  and 
that  notice  of  motion  for  decree  should  be  given,  and  the  cause 
should  be  heard  before  the  Lords  Justices. 

The  facts  were  as  follows :  The  MetrapolUcm  District  BaUway, 
under  the  powers  of  their  Act,  took  a  piece  of  land  in  Westminster, 
on  which  three  houses  were  standing,  numbered  1,  2,  and  3,  in 
Buckingham  Bow,  The  company  pulled  down  the  houses,  and, 
after  the  completion  of  the  railway,  put  up  the  land  for  sale  by 
auction  as  building  ground.  The  land  was  purchased  by  the 
Plaintiff  on  the  21st  of  February,  1871,  for  £650,  and  was  con- 
veyed to  him  accordingly. 

The  piece  of  land  lay  at  the  comer  of  a  narrow  passage  about 
five  feet  wide,  called  York  Place,  which  led  from  Buckingham  Bow 
to  Breviers  Bow.  The  corner  house  of  the  three  which  had  been 
pulled  down,  when  standing  came  close  up  to  the  passage.  After 
passing  the  back  yard  of  the  corner  house  the  passage  ran  past  a 
row  of  five  small  cottages,  numbered  13  to  17,  York  PlaeSy  which 
stood  at  right  angles  to  Buckingham  Bow.  These  cottages  stood 
back  about  twenty  feet  from  the  passage,  with  gardens  between 
them  and  the  passage.  After  passing  this  row  of 'cottages  the 
passage  was  continued  for  a  distance  about  equal  to  the  frontage  of 
the  cottages  to  Brewers  Bow,  but  after  the  cottages  were  passed 
the  buildings  ran  close  up  to  the  passage. 

The  Plaintiff  purchased  the  property  for  the  purpose  of  build- 
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ing  stables  on  it^  and  having  prepared  the  plans  of  the  proposed      L.  JJ. 
new  buildings,  he  submitted  them  to  the  TFes/mtn^^*  District       1S72 
Board  of  Works,  in  accordance  with  the  Metropolis  Management       j2t^ 
Acty  1855  (18  &  19  Vict.  c.  120),  s.  76.  The  District  Board  made  no    Aucklahd 
objection  to  the  plans  within  the  fifteen  days  prescribed  by  the  WESTMiNSTxa 
Metropdia  Manoffement  Amendment  Act,  1862  (25  &  26  Vict  c.  102),  ^o^  w^"" 
s.  68.  — 

On  the  2nd  of  August,  1871,  Mr.  VuUiamy,  the  superintending 
architect  of  the  Metropolitan  Board  of  Works,  sent  to  the  Plain- 
tifiTs  solicitors  an  order  which,  after  reciting  the  75th  section  of 
the  Metropolis  Manoffement  Amendment  Act,  1862,  proceeded  as 
follows : — 

''And  whereas  Mr.  Jam^  Bogers,  solicitor  to  the  Board  of  Works 
for  the  District  of  Westminster,  and  Mr.  B.  B.  Amtz,  surveyor  to  the 
said  board  (Messrs.  Lambert  di  Son,  of  No.  30,  Bedford  Bow,  having 
had  notice  to  attend  the  hearing  before  me  on  behalf  of  Lord 
Auckland,  but  they  declined  to  do  so),  have  severally  appeared 
before  me  and  been  heard  regarding  the  proposed  erection  of  build- 
ings on  vacant  land  at  the  corner  of  Buckingham  Bow  and  Yorh 
JPlace,  in  the  parish  of  St.  Margaret,  Westminster,  and  beyond  the 
front  or  £Etce  of  the  buildings  forming  a  row  of  houses  on  the  eastern 
side  of  Yorh  Place  aforesaid,  such  houses  being  numbered  from  13 
to  17  inclusive,  and  I  have  been  required  to  decide  the  general 
line  of  buildings  in  such  place  as  provided  in  the  said  statute — 

"  Now,  therefore,  having  considered  the  several  matters,  I,  the 
undersigned,  being  the  superintending  architect  to  the  Metropo- 
litan Board  of  Works,  do  hereby,  pursuant  to  the  said  Act,  decide 
that  the  main  fronts  of  the  buildings  forming  the  row  of  houses 
aforesaid,  and  tinted  pink  on  the  plan  hereto  annexed,  and  signed 
by  me,  is  the  general  line  of  buildings  on  the  eastern  side  of  Yorh 
Flace  aforesaid. 

"  Oeorge  VuUiamy, 

Superintending  Architect  to  the 

Metropolitan  Board  of  Works." 

The  effect  of  this  proposed  line  of  buildings  was  to  prevent  the 
Plaintiff  from  building  upon  nearly  half  of  the  land  purchased  by 
him. 

The  Plaintiff,  having  in  vain  endeavoured  to  obtain  a  reversal 

3-B2  ^  1 
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L.  JJ.      of  the  architect's  decision,  applied  to  the  Metropolitan  Board  of 
1872       Works  for  compensation  under  the  74th  section  of  the  Metropolis 
^^       Management  Amendment  Act,  1862,  but  they  refused  to  entertain 
AucKLAHD    the  application. 

Wmtminbtbr  The  District  Board  having  threatened  to  put  their  powers  in 
OF  WoBKs.  force  against  the  Plaintiff  if  he  proceeded  to  build  beyond  the 
line  laid  down  by  the  architect  of  the  Metropolitan  Board,  the 
Plaintiff  filed  the  present  bill,  in  which  he  prayed  that  the  order 
of  the  superintending  architect  might  be  declared  to  be  invalid, 
and  that  the  District  Board  might  be  restrained  from  interfering 
with  the  erection  of  the  proposed  buildings  by  the  Plaintiff,  and 
from  recovering  any  penalties  in  respect  thereof. 

The  Yice-Chancellor  having  granted  an  interlocutory  injunction, 
the  Defendants  appealed,  and  the  appeal  motion  and  the  cause  now 
came  on  together  before  the  Lords  Justices  (1). 


(1)  The  sections  referred  to  are  as 
follows  2 — 

25  &  26  Vict.  c.  102,  s.  74:— "In 
case  any  baildlng  situated  within  any 
of  the  parishes,  districts,  or  places  com- 
prised in  the  schedules  of  the  firstly 
recited  Act,  which  shall  in  any  part 
thereof  project  beyond  the  general  line 
of  the  street  in  which  the  same  may  be 
situate,  or  beyond  the  front  of  the 
building,  wall,  or  raUing,  on  either  side 
thereof,  shall  at  any  time  be  taken 
down  to  an  extent  exceeding  one  half 
of  such  building,  such  half  to  be  mea- 
sured in  cubic  feet,  or  shall  be  destroyed 
by  fire  or  other  casualty,  or  demolished, 
pulled  down,  or  removed  from  any  other 
cause  to  the  extent  aforesaid,  it  shall 
be  lawful  for  the  Metropolitan  Board  of 
Works  to  require  the  same  to  be  set 
back  to  such  a  line  and  in  such  a  mail-  . 
ner  for  the  improvement  of  any  street 
as  the  said  ho&td  shall  direct,  provided 
that  the  said  board  shall  make  com- 
pensation to  the  owner  of  such  building 
for  any  damage  and  expenses  which  he 
may  sustain  and  incur  thereby." 

Sect.  76 :— "  The  143rd  section  of  the 
first  recited  Act  (18  &  19  Vict  c.  120), 


and  the  140th  section  of  the  7  G^eo.  4, 
c.  142,  are  hereby  repealed,  and  in  lieu 
thereof  be  it  enacted  that  no  building, 
structure,  or  erection  shall,  without 
the  consent  in  writing  of  the  Metropo- 
litan Board  of  Works,  be  erected  beyond 
the  general  line  of  buildings  in  any 
street,  place,  or  row  of  houses,  in  which 
the  same  is  situate,  in  case  the  distance 
of  such  line  of  buildings  from  the  high- 
way does  not  exceed  fifty  feet,  or  within 
fifty  feet  of  the  highway,  when  the  dis- 
tance of  the  line  of  buildings  therefrom 
amounts  to  or  exceeds  fifty  feet,  not- 
withstanding there  being  gardens  or 
vacant  spaces  between  the  line  of  build- 
ings and  the  highway,  such  general 
line  of  buildings  to  be  decided  by  the 
superintending  architect  to  the  Metro- 
politan Board  of  Works  for  the  time 
being ;  and  in  case  any  building,  struc- 
ture, or  erection  be  erected,  or  be 
begun  to  be  erected  or  raised  with- 
out such  consent,  or  contrary  to  the 
terms  and  conditions  on  which  the 
same  may  have  been  granted,  it  shall 
be  lawful  for  the  vestry  of  the  parish, 
or  the  board  of  works  for  the  district  in 
which    such   building   or  erection  is 
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Mr.  Glasse,  Q.C.,  and  Mr.  Maenaghten,  for  the  Plaintiff: —  L.  JJ. 

The  fifteen  days  prescribed  by  the  63rd  section  of  the  Metropch  J^ 
lis  Management  Amendment  Ad,  1862,  having  expired  without  any  Lobd 
objection  being  made  by  the  Defendants  to  the  Plaintiff's  plans,  v. 

their  power  of  interference  under  that  section  ceased.  They  are  lo^^aS 
now  threatening  to  interfere  with  the  Plaintiff  under  the  75th  Q^'^o^m. 
section  of  that  Act,  and  to  demolish  his  buildings  without  giving 
any  compensation.  This  could  not  bo  the  intention  of  the  Legis- 
lature ;  it  would  amount  to  a  confiscation  of  the  property  of  the 
Plaintiff.  The  Defendants'  contention  is  based  upon  a  misunder- 
«tanding  of  the  74th  and  75th  sections  of  the  Act  If  this  case 
comes  at  all  within  the  Act  it  is  within  the  74th  section,  which 
gives  power  to  the  Metropolitan  Board,  in  the  case  of  buildings 
which  have  been  pulled  down  and  rebuilt,  to  restrict  them  to 
the  general  line  of  the  street ;  but  provides  that  compensation 
shall  be  given  to  the  owners.  The  75th  section  only  applies  to 
vacant  ground  which  has  never  been  built  over.  In  the  present 
case  the  PllEuntiff  purchased  the  interest  of  the  railway  company, 
and  he  has  the  same  rights  as  if  he  had  himself  pulled  down  the 
buildings  immediately  before  the  notico  was  served. 

But  we  also  contend  that  the  certificate  of  the  architect  is 
entirely  fallacious.  He  has  treated  the  site  of  the  buildings  as 
vacant  ground,  and  has  taken  the  line  of  the  five  cottages  as  if 
there  were  no  other  houses  in  the  passage ;  whereas  the  houses 
that  were  pulled  down,  and  the  houses  at  the  other  end,  come  dose 
up  to  the  footpath.  For  this  puipose  the  back  yard  of  the  lower 
house  is  to  be  treated  as  part  of  the  house,  and  the  Plaintiff  has  a 


eitnate,  to  cause  to  be  made  complaint  same  shall  be  heard,  such  justice  shall 
ihereof  before  a  justice  of  the  peace,  who  make  an  order  in  writing  on  such 
ahall  thereupon  issue  a  summons  requir-  owner  or  occupier,  builder  or  person, 
ing  the  owner  or  occupier  of  the  pre-  directing  the  demolition  of  any  such 
mises,  or  the  builder  or  person  engaged  building  or  erection,  or  so  much  thereof 
in  any  work  contrary  to  this  enactment,  as  may  be  beyond  the  said  general  line 
to  appear  at  a  time  and  place  to  be  so  fixed  as  aforesaid,  within  sudi  time 
stated  in  the  summons,  to  answer  such  as  such  justice  shall  consider  reason- 
complaint,  and  if  at  the  time  and  place  able,  and  shall  also  make  an  (»rder  for 
appointed  in  such  summons  the  said  thepaymentof  the  costs  incurred  up  to 
•complaint  shall  be  proved  to  the  satis-  the  time  of  hearing.? 
/action  of  the  justice  before  whom  the 
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right  to  build  over  it :  Lord  Chrosvenor  y.  Hampslead  Junction  BaU- 
way  Company  (1).  The  Defendants  are  acting  entirely  tiZ^rd  vires^ 
and  the  Plaintiff  is  therefore  entitled  to  the  interference  of  this 
Court,  and  is  not  confined  to  his  remedy  of  disputing  the  certificate 
WEffniiNBTiR before  a  justice  of  the  peace:  Timkler  v.  Wanddworth  Board  of 

Local  BOABD    ttt       t         /^x  -rr  .  -r  •        /r^v  rv.  ^  .     *     -r*       ^ 

OF  Works.    Works  (2) ;  Frewm  v.  Lewis  (3) ;  Stone  v.  Commercial  Railway 
■  Company  (4) ;  Biver  Dun  Navigation  Company  v.  North  Midland 

Bailway  Company  (5). 

Mr.  Bristowey  Q.C.9  and  Mr.  Crachnall,  for  the  Defendants  : — 

The  question  in  this  case  is  entirely  within  the  jurisdiction  of 
the  justices  of  the  peace,  by  whom  the  Plaintiff  might  have  bad 
the  architect's  certificate  rectified  if  it  was  erroneous,  and  might 
have  appealed  to  a  Court  of  Common  Law,  which  is  the  appointed 
tribunal  for  such  questions.  We  therefore  submit  that  this  Court 
ought  not  to  entertain  the  suit 

The  Defendants  were  acting  entirely  within  their  powers.  They 
were  right  in  treating  this  as  vacant  ground  within  the  75th  section* 
That  section  is  not  restricted  to  land  which  had  never  been  built 
over.  The  intention  was  that  no  house,  whether  a  fresh  erection 
or  the  rebuilding  of  an  old  one,  should  extend  beyond  the  general 
line  of  the  street.  The  74th  section  was  for  a  different  object ;  it 
was  to  insure  the  regularity  of  the  line  of  houses,  not  to  regulate 
the  width  of  the  street  But  in  the  present  case  the  Plaintiff's 
land  was,  strictly  speaking,  vacant  ground.  The  railway  company 
by  taking  it  changed  the  [^character  of  the  land.  The  build* 
ings  were  not  pulled  down  for  the  purpose  of  being  rebuilt,  and 
the  Plaintiff  is  therefore  not  in  the  position  of  a  landowner 
whose  houses  have  been  pulled  down  or  demolished  within  the 
terms  of  the  74th  section.  [They  referred  to  Vestry  of  St.  Oeorgey 
Ea/nooer  Square  v.  Sparrow  (6) ;  Bauman  v.  Vestry  of  St.  Pan- 
eras (7);  Wandsworth  Board  of  Works  v.  jHaZ?(8);  Simpson  v. 
SmUh  (9).] 


(1)  1  De  G.  &  J.  446. 

(2)  2  De  G.  &  J.  261. 

(3)  4  My.  &  Cr.  249. 

(4)  Ibid.  122. 


(6)  lBailw.Caa.136,164. 

(6)  16  C.  B.  (N.S.)  209. 

(7)  Uw  Bep.  2  Q.  B.  628. 

(8)  Ibid.  4  C.  P.  85. 
(9)  Law  Bep.  6  C.  P.  87. 
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Sir  W.  M.  James,  L  J. : —  L.  Jj. 

I  am  of  opinion  that  the  order  of  the  Vice-Chancellor  granting       ^^72 
an  injunction  is  perfectly  right  Lobd 

The  Plaintiff,  Lord  Auckland,  comes  to  this  Court  and  complains  ^^'^'^^ 
that  a  public  body  threaten  and  intend,  under  colour  of  certain  Sca^^^!2© 
great  powers  given  them  by  Act  of  Parliament,  to  take  and  pull  o'  Works. 
down  some  buildings  which  he  has  a  right  to  erect,  and  is  about 
to  erect,  on  his  own  property.  He  complains  that  by  these  threats 
they  have  embarrassed  him  in  the  application  of  his  property 
to  the  purpose  he  desires,  and  have  in  fSEtct  prevented  him  from 
erecting  his  building,  because  they  tell  him  in  plain  terms  that 
if  he  does  build  they  will  put  in  force  the  powers  of  their  Act, 
and  pull  down  his  building.  This  being  the  complaint,  it  appears 
to  me  to  be  a  plain  case  for  the  exercise  of  the  jurisdiction  of  this 
Court  What  is  the  case  ?  A  man  files  his  bill  with  regard  to  a 
grievous  wrong  which  is  threatened  to  be  inflicted  upon  him  by 
a  public  body,  and  he  has  a  right  to  see  whether  this  body  has  the 
power  to  inflict  this  wrong  upon  him ;  or,  at  all  events,  to  try  and 
relieve  his  title  from  the  cloud  which  is  put  upon  it  by  this  pro- 
ceeding, which  has  been  taken  under  a  public  Act  of  Parliament 
by  public  functionaries  intrusted  with  great  and  arbitrary  powers. 
It  seems  to  me  to  be  the  same  kind  of  case  as  those  well-known 
cases  in  which  this  Court  has  exercised  its  jurisdiction  by  restrain- 
ing railway  companies  from  proceeding  to  take  land  which  they 
had  power  to  take  for  one  purpose,  for  some  other  phrpose  for 
which  they  were  not  entitled  to  take  it ;  or  to  take  part  of  a 
house  only,  where  the  law  obliged  them  to  take  the  whole  of  it 
In  those  cases  the  Court  has  stopped  them  at  once  and  granted 
an  injunction,  because  they  were  about  to  exercise  their  powers  in 
a  manner  that  was  oppressive  or  in  a  manner  that  was  illegal.  I 
have  no  doubt  therefore  that  this  is  a  case  within  the  jurisdiction 
of  this  Court,  and  that  it  is  a  case  proper  for  this  Court  to  decide 
once  for  all  instead  of  obUging  Lord  AueJUand  to  go  before  a 
magistrate  ^nd  discuss  before  him  the  question  of  jurisdiction  and 
the  difSoult  ccmstruction  of  these  A^ts  of  Parliament,  and  then  to 
carry  the  case  to  the  Court  of  Queen's  Bench  by  certiorari,  or  to 
take  some  other  step  to  get  it  finally  decided. 

Then  comes  the  question,  Is  what  the  Westminrier  Board  of 
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h.  JJ.  Works  threatens  to  do  in  any  manner  justified  by  the  Act  of  Par- 
1872  liament?  I  am  of  opinion,  on  more  grounds  than  one,  that  their 
][]^       whole  proceeding  is  clearly  tUtrd  vires.    The  land  in  question  is 

Auckland    j^q  q^q  q{  lately-existing  buildings,  which  site  and  buildings  were 
Wi»nnN8TBB  taken  for  some  purpose  or  other  in  connection  with  the  construc- 

OF  Works,  tion  o{  the  Metropolitan  District  BaUway.  I  am  of  opinion  that  Lord 
"""*  Auekland,  as  the  purchaser  of  that  site  from  the  Metropolitan  Dis- 
trict BaUway  Company^  who  were  the  purchasers  from  the  former 
owners,  has  exactly  the  same  rights  in  every  respect  as  those 
owners  had  before  their  houses  were  pulled  down,  and  has  exactly 
the  same  rights  as  he  would  have  had  if  he  had  bought  the  ground 
with  the  houses  standing  upon  it,  and  had  taken  them  down  him- 
self a  few  days  ago  for  the  purpose  of  building  what  he  now  intends 
to  build  in  their  place.  In  that  case  it  appears  to  me  quite  dear 
that  his  position  comes  exactly  within  the  provisions  of  the  74th 
section,  which  enacts  that  where  any  part  of  a  building  which  has 
been  demolished,  pulled  down,  or  removed  had  projected  beyond 
the  general  line  of  the  street  in  which  the  same  was  situated,  then 
the  Metropolitan  Board  of  Works  has  power,  when  the  owner  is 
about  to  rebuild,  to  direct  him  to  put  back  his  new  building  into 
such  a  line  and  in  such  a  manner  for  the  improvement  of  the 
street  as  the  board  should  direct.  Supposing,  then,  that  in  this 
case  the  condition  precedent  to  the  74th  section  is  found  to  exist, 
that  section  is  to  my  mind  clearly  applicable. 

But  then  it  is  contended  that  although  the  74th  section  provides 
that  a  man's  property  may  be  taken  in  a  certain  way  upon  a  com- 
pensation being  given  him,  the  75th  section  goes  on  to  enact  that 
it  is  to  be  taken  away  without  any  compensation  at  all  by  the  same 
body.  I  am  of  opinion,  having  regard  to  the  old  clauses  in  lieu  of 
which  this  75th  section  was  enacted,  and  having  regard  to  the  74th 
section  which  immediately  precedes  it,  and  to  the  whole  context 
of  the  Act  and  the  whole  spirit  of  recent  legislation  with  regard  to 
dealing  with  private  persons*  property,  that  the  75th  section  was  only 
meant  to  apply  to  the  case  of  a  new  building,  structure,  or  erection 
being  built  on  land  which,  for  the  purposes  of  the  Act,  would  pro- 
perly have  been  described  by  Mr.  VuUiamy  as  vacant  ground.  I  am 
therefore  of  opinion  that  there  was  no  jurisdiction  in  the  Metro- 
politan Board  or  in  the  District  Board  to  interfere  with  any  building 
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which  Lord  Auehland  might  erect  on  that  land,  except  in  accordance       L.  JJ, 
with  the  provisions  of  the  74th  section ;  that  the  75th  section  does       1872 
not  apply  at  all  to  it ;  and  that  Mr.  VvUiamy's  line,  whether  rightly       Lobd 
or  wrongly  laid  down  by  him  as  the  general  line  of  the  street,  would    ^^cmi^hd 
not  authorize  them  to  interfere  with  Lord  Auckland's  property.        WEBmnwriB 

But  then  I  am  farther  of  opinion  that  Mr.  VuUiamy'8  order,  on  of  Works. 
the  face  of  it^  is  perfectly  monstrous  and  utterly  void.  It  is  easy  """ 
to  see  how  the  error  arose,  namely,  from  Mr.  Vulliamy  treating  the 
site  of  the  old  building  as  being  vacant  ground.  That  appears 
upon  the  face  of  the  order  which  he  has  pronounced.  He  comes 
to  the  decision  pf  the  question  as  to  the  general  line  of  the  street 
on  the  assumption  that  Lord  AucJclan^s  property  is  to  be  treated 
as  vacant  ground,  and  then  he  finds  what  he  supposes  to  be  a 
line,  being  the  line  made  by  four  or  five  houses;  that  being, 
as  he  thought,  the  only  line  that  he  could  find,  considering  the 
mode  in  which  the  question  was  submitted  to  him.  I  think 
that  if  Mr.  VuUtamy's  attention  had  been  drawn  to  this,  that 
he  was  to  ascertain  what  the  general  building  line  of  York  Place 
was,  as  things  stood  before  the  houses  were  taken  down,  he  never 
could  have  made  such  an  order  as  this,  the  effSect  of  which  is  much 
the  same  as  if  a  man  said  that  the  old  line  of  the  front  of  Burling" 
tan  House  was  the  general  line  of  PiccadiUy.  I  am  of  opinion  that 
he  has  fallen  into  a  mistake,  and  that  he  has  never  determined  the 
line  in  the  manner  in  which  he  ought  to  have  determined  it, 
namely,  what  was  the  line  before  the  houses  were  taken  down. 

I  do  not  think  we  ought  to  make  any  declaration  as  to  the  74th 
section,  because  the  Metropolitan  Board  are  not  before  us.  There 
will  therefore  be  a  declaration  that,  notwithstanding  Mr.  VuUiamy's 
order  purporting  to  set  out  the  general  line  of  the  street.  Lord 
Auckland  is  entitled  to  build  on  the  whole  of  the  property  included 
in  the  purchase,  and  an  injunction  to  restrain  the  District  Board 
from  interfering  with  such  building ;  and  the  Plaintiff  must  have 
the  costs  of  the  suit. 

Sib  G.  Mbllish,  LJ.  : — 

I  am  of  the  same  opinion.  I  think  it  impossible  to  read  with 
any  care  the  74th  and  75th  sections  of  the  Metropolis  Management 
Amendment  Act,  1862,  without  coming  to  the  conclusion  that  no 
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L.  JJ.  case  can  be  intended  to  be  within  the  75th  section,  which  is  within 
1872  the  74th ;  because  the  74th  section,  if  any  house  is  pulled  down  or 
^[^       is  destroyed  which  is  beyond  the  general  line  of  the  street^  gives 

ArGKLAND  power  to  the  Metropolitan  Board  to  require  that  when  it  is  built 
Westminster  up  again  it  shall  be  set  back,  paying  compensation.    Now  it  seems 

OF  WoBKs.  absurd  to  suppose  that  the  Legislature  could  have  intended  that 
in  that  very  same  case  they  might,  instead  of  proceeding  under 
sect  74,  proceed  under  sect.  76,  and  say, "  You  shall  put  your  house 
back  to  the  general  line  of  the  street  without  receiving  any  com- 
pensation whatever."  To  make  the  two  sections  consistent  with  eadi 
other,  I  think  that  we  must  construe  the  words  '^  no  building,  struc- 
ture, or  erection  "  in  the  75th  section  to  mean  no  building,  structure, 
or  erection  built  or  erected  for  the  first  time.  Then  comes  the  ques- 
tion, whether  this  present  case,  assuming  against  Lord  Auckland  that 
there  may  be  a  general  line  of  street  in  York  Plaee^  is  within  the 
74th  section.  Of  course  if  the  same  person  who  had  pulled  the 
buildings  down  was  intending  to  erect  them  again,  then  it  would  be 
directly  within  the  74th  section.  But  ought  the  74th  section  to 
be  confined  to  that?  In  my  opinion  it  would  be  very  absurd  to 
confine  it  to  that,  because  if  a  man  pulls  down  his  building, 
intending  to  erect  a  new  one,  why  should  he  not  be  allowed  to 
sell  the  site  with  the  same  power  of  erecting  the  building  as  he 
himself  had  ?  It  appears  to  me  that  the  purchaser  must  be  in 
the  same  position  as  the  vendor,  and  that  a  subsequent  purchaser 
from  the  purchaser  must  be  in  the  same  position  as  the  purchaser. 
Then  does  it  make  any  difference  that  a  railway  company  was  the 
mesne  purchaser,  that  is,  the  person  who  purchased  the  property 
from  the  original  owner  of  the  building  and  the  person  who  pull^ 
it  down.  I  do  not  think  that  that  makes  any  difference.  I  do  not 
mean  to  say  that  in  every  case  after  a  building  has  been  erected 
the  site  of  that  building  is  to  remain  for  ever  within  sect.  74  and 
never  come  within  sect  75.  We  might  suppose  a  case  of  a 
building  pulled  down  and  the  site  of  the  building  turned  to  a 
totally  different  purpose — made,  for  instance,  into  an  open  garden. 
Or  we  might  suppose  a  man  pulling  down  his  building  and  volun- 
tarily setting  it  back  to  the  general  line  of  the  street  I  do  not 
suppose  that  in  such  a  case  any  subsequent  owner  who  might 
acquire  the  site,  or  the  same  owner,  could,  after  that,  take  ad- 
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vantage  of  its  being  an  old  site.     Just  in  the  same  way,  if  a  man        L.  jj. 
pnlls  down  a  house,  and  the  ground  is  left  vacant  for  so  many         1872 
years  that  all  supposed  intention  of  rebuilding  is  gone,  then  all  the         ^TT' 
right  to  the  lights  will  be  gone  also ;  but  if  there  is  an  intention     AuoKLAy© 
to  rebuild,  even  though  there  is  a  delay  of  two  or  three  years,  still  y^sffj^K^rm 
the  right  to  the  lights  would  remain.    And  I  do  not  suppose  that  ^w^T 
it  would  make  any  difference  if,  when  the  original  owner  had        — ' 
puUed  down  the  house,  he  had  sold  the  land  with  the  right  of 
building  the  house  again.     In  the  same  way  I  think  that,  in  the 
present  case,  if  the  houses  are  pulled  down  under  circumstances 
which  would  lead  every  one  to  suppose  that  the  houses  would,  as  a 
matter  of  course,  be  rebuilt,  the  site  being  practically  of  no  value, 
except  as  building  ground,  it  would  be  wrong  to  say  that  the 
rights  which  it  formerly  possessed  as  to  the  line  of  buildings  are 
lost  by  the  mere  circumstance  that  the  railway   company  has 
found  it  necessary,  for  the  purpose  of  constructing  their  railway,  to 
take  down  these  houses. 

It  would  be  a  hard  thing  on  the  railway  company,  as  it  seems 
to  me,  if,  having  purchased  these  houses  at  the  full  price,  and 
being  obliged  to  pull  them  down  for  the  purposes  of  their  railway, 
they  were  not  at  liberty  to  sell  the  site  for  the  purpose  of  being 
built  upon.     As  far  as  appears,  they  did  sell  the  site,  and  Lord 
Afieldand  bought  it  on  the  assumption  that  it  might  be  built  upon. 
If  the  District  Board  are  right  in  their  contention,  there  was  a 
defect  in  the  railway  company's  title,  because  they  would  have  no 
power  to  sell  the  land  as  buflding  land  without  previously  ascertain- 
ing the  intentions  of  the  Metropolitan  Board    Therefore  I  am  of 
^pii^on  that,  as  regards  the  site  of  the  building,  it  is  clearly 
^Bvithin   the   74th  section,  and  that  the  District  Board  had  no 
T>ower  to  proceed  under  sect.  75 ;  and  that  being  so,  I  am  further 
f  opi»i^^  ^*^^t  this  Court  has  jurisdiction  to  grant  relief  in  this 
«L8e.     ^^  District  Board  threatens  that,  if  Lord  Auckland  should 
ect   stables  on  this  land,  they  will  pull  them  down.    It  is 
^  that  they  must  first  go  before  a  magistrate.    If  they  do  he 
__-rn  probably  tell  them  that  he  has  no  jurisdiction ;  for  it  seems 
^e  perfectly  clear  that  he  has  no  jurisdiction  under  this  sec- 
*^  But  I  think  Lord  AiM^kland  is  entitled  to  say :  "I  will  not 

**^. .  ^  see  whether  a  magistrate  will  decide  rightly  or  wrongly  as 
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L.  JJ.      to  his  jurisdiction  in  this  case ;  I  will  not  go  before  a  magistrate 
1872       at  all,  but  I  will  go  into  tlie  CJourt  of  Chancery  for  an  injunction 
LoBD       to  restrain  you  from  pulling  down  my  stables  in  a  case  where  you 
AuOTLAND    have  no  power  to  pull  them  down." 

SST^ST"*  Then  the  only  other  question  on  which  there  can  be  any  doubt 
OF  WoBKs.  is,  whether  there  is  any  difference  between  the  actual  site  of  the 
house  and  the  courtyard,  which  was  behind  the  house.  In  my 
opinion  there  is  no  difference.  The  front  of  the  house  was  not 
towards  York  Place  at  all,  but  the  side  of  the  house  ran  all  along 
YorTc  Place,  and  beyond  that  there  was  a  continuous  wall  of  some 
height,  which  separated  the  courtyard  from  York  Place.  Even 
assuming  that  there  was  a  line  of  street  in  York  Place,  I  do  not 
think  that  would  be  an  open  space  within  the  meaning  of  the 
75th  section.  The  Plaintiff  has  a  house,  and  a  wall  beyond  his 
house  which  incloses  his  courtyard.  His  courtyard  is  as  mudi  a 
private  place  as  any  other  part ;  it  is  not  in  any  way  dedicated  to 
the  use  of  the  public. 

I  entirely  agree  with  what  the  Lord  Justice  has  said — ^that, 
looking,  as  we  ought  to  do,  at*the  state  of  things  as  they  existed 
before  these  buildings  were  pulled  down,  there  really  was  no 
general  line  of  building  in  York  Place  except  the  line  which 
came  right  up  to  the  footpath. 

Therefore,  upon  the  whole,  I  am  of  opinion  that  Lord  AucMani 
is  ^entitled  to  have  the  relief  which  he  prays  for,  and  to  the  costs 
of  the  suit. 

Solicitors  for  the  Plaintiff:  Messrs,  Lambert  &  Son. 
Solicitor  for  the  Defendants :  Mr.  /.  Borers. 
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TntBtee  Bdie/Aet — Petition /or  payment  <^  Tneome— Coats. 
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187» 


^^ 


Where  a  truat  fund  has  been  transfenred  into  Court  under  the  Tru^ee  If         •^"••^  ^ 

li^  Aei^  and  a  petition  is  presented  for  payment  of  the  income  to  the  tena  f         ' ' 

for  life,  the  oosta  of  the  trustees,  as  well  as  of  all  other  neoessary  parties,  wll 
he  paid  out  of  the  income. 

Decision  of  Medina,  V.C.,  reversed. 

In  re  Mamer^a  Trusts  (1)  followed. 

SemhU :  Where  the  title  of  the  tenant  for  life  is  clear,  the  trustees  ought        ^^ 
not  to  appear  upon  a  petition  simply  affecting  the  income.  /^  _ 

IHIS  was  an  appeal  from  an  order  of  Vice-Chancellor  Mdlim. 

lu  the  month  of  February,  1872,  the  trustees  under  the  will  of 
W.  Evans  transferred  the  sum  of  £1200  India  JK4  per  Cent.  Stock 
into  Court  under  the  Trustee  Bdie/Aet. 

A  petition  was  presented  by  the  two  tenants  for  life  of  the  fund 
the  peisons  entitled  in  remainder  to  one  moiety  of  the  fund  and 
the  trustees,  praying  for  the  payment  of  the  diridends  to  the  two 
tenants  for  life  till  further  order.  This  petition  was  served  on 
the  persons  entitled  in  remainder  to  the  other  moiety  of  the  fund 
who  had  declined  to  join  in  the  petition. 

The  Vice-Chancellor  ordered  the  costs  of  all  parties  to  the 
application  to  be  paid  out  of  the  corpus  of  the  fund,  and  the  He* 
spondenta  appealed  from  the  order  so  far  as  it  related  to  the 
payment  of  the  costs. 

Mr.  Daunetf,  for  the  Appellants : — 

The  petition  only  relates  to  the  payment  of  the  income 
and,  therefore,  the  costs  ought  to  be  borne  by  the  tenant  fop 
Jife.  The  practice  was  settled  by  In  re  Marner^s  Trusts  (1), 
which,  although  decided  by  Vice-Chancellor  Kindersletf,  had  the 
authority  of  all  the  Judges.  That  decision  has  been  followed  in 
Jn  re  Whitton's  Trusts  (2),  In  re  Smithes  Trusts  (3),  and  In  re  Mason's 
Trusts  (4). 

(1)  Xaw  Rep.  3  Eq.  432.  (3)  Law  Rep.  0  Eq.  374. 

(2)  Ibid.  8  Eq.  352.  (4)  Ibid.  12  Eq.  111. 
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L.  JJ.  Mr.  Ince^  for  the  Petitioners : — 

1872  The  course  of  practice  has  not  been  uniform.    Lord  CramoorlKs 


In  re  original  opinion  was,  that  the  costs  ought  to  come  out  of  the  corpus  : 
Tbusts.  In  ire  Turnley  (!)•  And  even  smce  In  re  Mdmer's  Trusts  (2)  there 
have  been  several  reported  cases  where  this  has  been  done :  In  re 
Gordon's  Trusts  (3),  In  re  WooSs  TrusU  (4),  In  re  KnighCs 
Trusts  (5).  If  this  had  been  an  administration  suit^  the  costs  would 
have  come  out  of  the  corpus.  At  all  eventfif,  the  trustees'  costs 
ought  to  be  so  borne. 

Sm  W.  M.  James,  L  J.  :— 

It  appears  to  me  that  the  practice  of  the  Court  on  this  point  was 
conclusively  settled  by  the  decision  in  In  re  Mamer's  Trusts, 
which  was  the  result  of  the  deliberate  opinion  of  all  the  Equity 
Judges,  Lord  Cranworth  giving  up  his  original  opinion  which  he 
had  expressed  in  In  re  Turnlsy.  That  decision  has  since  been 
followed  by  several  Judges — by  the  Master  of  the  Bolls,  by  Vice- 
chancellor  WicJcens,  and  by  myself  when  Yice-Chancellor.  I  do 
not  think  we  ought  now  to  alter  so  well  established  a  practice. 
And  it  certainly  seems  to  me  a  rule  calculated  to  save  expense. 
A  tenant  for  life  who  knows  that  he  will  have  to  pay  the  expense 
of  his  own  application  would  be  likely  to  make  it  in  a  less  luxurious 
manner  than  if  he  had  the  corpus  to  resort  to.  It  is  said  that  a 
difference  ought  to  be  made  with  respect  to  the  appearance  of  the 
trustees,  and  that  this  difference  has  been  recognised  in  some  cases. 
But  I  think  that  In  re  McMmer's  Trusts  was  intended  to  apply  to 
all  the  costs  of  the  Petition,  and  I  am  the  more  disposed  to  follow 
that  construction  because  the  reasonable  course  for  a  tenant  for  life 
to  pursue,  when  about  to  petition  for  payment  of  his  income,  would 
be  to  write  to  the  trustee  and  tell  him  that  he  did  not  seek  to 
affect  the  corpus,  but  only  wanted  his  income,  and,  therefore,  that 
there  would  be  no  occasion  for  the  trustee  to  incur  costs  by 
appearing.  In  such  a  case,  if  the  title  of  the  tenant  for  life  is 
clear,  the  trustee  ought  not  to  appear.    I  am  of  opinion,  there- 

(1)  Law  Rep.  1  Ch.  152.  (3)  Law  Rep.  6  Eq.  335. 

(2)  Ibid.  3  Eq.  432.  (4)  Ibid.  11  Eq.  155. 

(5)  37  L.  J.  (Ch.)  409. 
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fore,  that  in  this  case  all  the  costs  ought  to  come  out  of  the       L.JJ. 
income.  1872 


Sib  G.  Hellish,  L. J.,  concurred.  Evanb* 

Tbusts. 
Solicitors  for  the  Appellants :  Messrs.  Eodke  &  Street. 
Solicitors  for  the  Petitioners:   Messrs.  Tanqueray-Willaume  & 
Hanbury. 


FOED  v.  FOSTER.  L.JJ. 

[1870    F.    28.]  1872 


Trade  Mark—Fancy  Name  hecoming  Publici  Juris-^Use  of  Name  in  IVade       ^^  ^|'  P» 
Circulars — MierepreeerUation  in  Trade  Mark.  j^  21^ 

A  fancy  name  which  designates  a  particular  kind  of  article  may  be  in 
general  use  in  price  lists  which  circulate  between  manufacturers  and  retail 
dealers  without  prejudicing  the  right  of  the  inyentor  to  the  exclusive  use  of 
the  fancy  name  as  a  trade  mark  in  the  sale  of  the  article  to  the  public. 

A  trade  mark  to  which  a  trader  had  originally  an  exclusive  right  may  in 
<x>ur8e  of  time  become  putiid  juris,  and  the  exclusive  right  may  be  lost. 
The  proper  test  of  this  having  happened  is,  that  the  use  of  the  trade  mark 
by  other  persons  has  ceased  to  deceive  the  public  as  to  the  maker  of  the 
article. 

The  exclusive  right  to  the  use  of  a  fancy  name  as  a  trade  mark  is  not  lost 
by  the  inventor  habituaUy  using  it  in  conjunction  with  his  own  name  as 
maker  of  the  article. 

The  Court  wiU  not  interfere  by  injunction  to  restrain  the  imitation  of  a 
trade  mark,  if  there  is  false  representation  in  the  trade  mark,  or  if  the  trade 
itself  is  fraudulent. 

And,  serMe,  such  false  representation  or  fraud  would  be  a  good  defence  to 
an  action  at  law  for  imitation  of  the  trade  mark,  on  the  ground  that  ex  turpi 
*  causa  non  oritur  actio. 

But  a  collateral  misrepresentation  by  the  owner  of  the  trade  mark  will 
not  disentitle  him  to  relief  either  at  law  or  in  equity. 

In  a  case  where  the  Plaintiff,  whose  trade  mark  was  ''  Ford's  Eureka  Shirt,** 
bad  falsely  represented  in  his  invoices  and  in  a  few  advertisements  that  he 
was  a  "  patentee  "  of  the  shirt  :— 

Seldfthat  such  false  representation  was  not  sufiScient  to  prevent  him  from 
sustaining  an  action  at  law ;  and  that  his  right  at  law  being  clear,  he  waa 
entitled  to  an  injunction  in  Chancery. 

Decision  of  Bacon,  V.C.,  reversed. 

XHIS  was  an  appeal  from  a  decree  of  Vice-chancellor  Baeon. 
The  bill  was  filed  by  Biehard  Ford,  of  the  Poultry,  London, 
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shirirmaker,  against  John  Foster  and  others,  carrying  on  busineflB 
as  Foster  J  Porter,  dt  Co.,  wholesale  hosiers,  in  Wood  Street,  in  the 
same  city. 

In  or  about  the  year  1849  the  Plaintiff,  who  was  then  in  business 
in  the  Strand,  brought  out  a  shirt  of  a  particular  shape,  to  which 
he  gave  the  name  of  **  The  Eureka  ;"  and  ever  since  that  time  he 
had  carried  on  an  extensive  trade  in  such  shirts,  and  they  had 
obtained  a  wide  reputation. 

The  Plaintiff  always  marked  his  shirts  on  the  inside  at  the  back 
of  the  collar  band  with  the  foUowiug  mark,  enclosed  within  a  line : 
« -B.  Forces  Eureka  Shirt,  London,""  to  which  he  added,  after  the 
passing  of  the  Merchandise  Marks  Act,  1862  (25  &  26  Vict  c  85), 
the  words  **  Trade  Mark ;''  and  the  Plaintiff  always  described  his 
shirts  in  all  advertisements  and  elsewhere  as  **Ford^s  Eureka 
ShirUr 

The  bill,  which  was  filed  in  February,  1870,  alleged  that  the 
Plaintiff  had  recently  discovered  that  the  Defendants  had  for  some 
time  been  manufacturing  and  selling  to  the  trade  shirts  which  they 
described  as  '^  The  Eureka  Shirt,'"  by  which  the  public  were  misled, 
and  the  Plaintiff's  business  materially  injured;  that  the  shirts 
manufactured  by  the  Defendants  were  marked  beneath  the  inside 
of  the  collar  band  with  the  words  ""The  Eureka  Shirt""  within  a 
shield-shaped  border,  and  with  a  crown  on  the  top ;  and  that  they 
were  in  the  habit  of  issuing  trade  cards  and  price  lists,  advertising 
themselves  as  manufacturing  and  selling  *^The  Eureka  Shirt* 
The  Plaintiff  accordingly  prayed  that  the  Defendants  might  be 
restrained  ^  from  applying  the  mark  or  title  of  **  Eureka""  to  any 
shirts  manufactured  by  them,  or  to  any  shirts  sold  by  them,  unless 
such  shirts  had  been  manufactured  by  the  Plaintiff;  and  from 
advertising  for  sale  shirts  as  **  Eureka,"'  by  issuing  boxes,  cards,  or 
price  or  trade  lists,  or  other  advertisements,  in  which  the  mark 
or  title  **  Eureka  *"  should  be  applied  to  shirts  not  of  the  Plain- 
tiff's manufiActure ;  and  for  an  account,  and  other  consequential 
relief." 

On  the  19th  of  March,  1870,  the  Plaintiff  moved  for  an  in- 
junction before  Vice-chancellor  James,  who  ordered  that,  upon 
the  Defendants  undertaking  not  to  apply  the  word  **  Eureka ""  to 
any  shirt  sold  by  them,  except  by  the  use  of  the  words  ''  Foster, 
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Porter,  &  Company's  Improved  Eureka"  the  motion  should  stand 
to  the  hearing,  without  prejudice  to  any  question. 

This  order  was  taken  by  appeal  to  Lord  Justice  Qiffard^  who, 
on  the  25th  of  March,  1870,  varied  the  order  by  striking  out  the 
undertaking,  and  directing  that  notice  of  motion  for  a  decree 
should  be  given  within  a  week,  the  Plaintiff  waiving  his  right  to 
an  answer  (1). 


Ii.JJ. 

1872 


(1)  1870.  March  25. 

Sib  G.  M.  Gifpabd,  LJ.,  after  ob- 
serviDg  that  he  thought  the  Yioe- 
Chancellor  quite  right  in  directing  the 
motion  to  stand  to  the  hearing,  con- 
tinued:— 

Besides  that,  looking  at  the  whole  of 
the  evidence,  there  are  two  very  serious 
questions  for  decision  at  the  hearing. 
The  one  is,  whether  the  evidence  can 
be  brought  to  such  a  point  as  to  make 
out  that  **Eureka*'  xspMici  juris.  That 
is  one  very  serious  question,  and  of 
course  upon  that  I  shall  not  for  one 
moment  express  an  opinion. 

The  other  very  serious  question  is, 
whether  the  Plaintiff  is  or  is  not  pre- 
cluded from  suing  by  reason  of  his 
having  described  himself  in  his  in- 
voices to  a  very  considerable  extent  as 
"patentee*  of  Ford's  Eureka  Shirts, 
when,  in  fact,  he  is  not  the  patentee  of 
those  shirts. 

Upon  these  two  points  I  shall  certainly 
express  no  opinion  at  this  moment; 
and  I  do  not  think  that  in  that  respect 
Sir  John  BdWs  Act  has  made  the 
slightest  difference.  I  take  it  that 
upon  interlocutory  applications  what 
this  Court  considers  is  this:  whether 
under  the  old  practice  it  would  have 
granted  an  injunction  directing  an 
action  at  the  same  time,  or  whether  it 
would  have  abstained  from  granting  an 
injunction,  and  then  directed  an  action. 
Sitting  here  in  the  Court  of  Appeal,  if  I 
were  to  grant  this  injunction,  it  would  be 
morally  impossible  for  the  Vice-chan- 
cellor at  the  hearing  to  do  otherwise, 

Vol.  VIL 


unless  upon  evidence  almost  wholly 
different  from  that  which  Is  before  me ; 
whereas,  under  the  old  practice^  if  I 
were  to  grant  the  injunction  the  Court 
of  Law  would  not  pay  the  slightest 
attention  to  any  opinion  I  might  have 
expressed.  An  expression  of  my  opinion 
now  upon  an  interlocutory  motion 
would  be  all  but  binding  on  the  Vioe- 
Chancellor.  Therefore,  unless  I  was 
convinced  that  the  case  was  perfectly 
clear,  I  certainly  should  not  grant  it, 
because  although  we  now  take  under- 
takings for  damages,  we  know  perfectly 
well  that  these  undertakings  for  danmges 
are  not  a  sufficient  compensation  to  a 
Defendant  against  whom  they  may 
happen  to  be  improperly  granted. 

For  these  reasons  I  am  of  opinion 
that  the  Vice-Chancellor  was  perfectly 
right  in  directing  this  motion  to  stand 
to  the  hearing. 

[His  Lordship  then  proceeded  to  shew 
why  he  considered  the  undertaking 
prejudicial  to  the  Plaintiff.] 

In  fact,  such  an  undertaking  must  be 
founded  on  the  opinion  that  any  person 
looking  at  such  an  expression  as 
"  Foster,  Porter,  <fe  Co.'s  Improved 
Eureka*  would  think  he  was  buying 
Fords  "  Eureka  Shirts"  In  that  opinion 
I  confess  I  do  not  concur;  and  I  think 
it  is  right  I  should  say  so,  because  it 
is  plain  to  me  that  the  term  **  Eureka  " 
is  the  whole  gist  of  this  case ;  and  if 
the  Plaintiff's  sole  right  is  to  use  the 
term  *'  Eureka  **  in  connection  with  his 
own  name,  he  has  not  a  right  which  is 
worth  anything  whatever.  I  cannot 
3  6'  1 


FOBD 
V, 
FOSTIB. 


Digitized  by  VjOOQIC 


614 


GHANOEBT  APPEALS. 


[L.B. 


L.JJ. 
1872 
Ford 

9, 


Both  parties  went  into  evidence  at  considerable  length,  both 
before  and  after  the  hearing  of  the  motion  for  an  injanction. 

In  one  of  his  affidavits  the  Plaintiff  stated  that  he  had  been 
frequently  informed  that  shirts  stamped  or  marked  with  hie  trade 
mark  of  .^'JE^tfrdba'"were  being  made  and  sold  in  the  Vmied 
Einffdomfar^  were  also  being  shipped  abroad;  but  until  yery 
recently  he  had  failed  to  discover  by  whom  the  same  was  being 
done.  He  then  said  that  in  January,  1870,  he  received  from  a 
Mr.  W.  S.  TumeUf  of  Wellingborough^  a  shirt  as  a  sample,  accom- 
/panied  by;  a  letter,  asking  for  a  dozen  shirts  to  match  it,  and  for  a 
quotation  of  the  lowest  price.  The  Plaintiff  having  answered 
tliis  request,  Turned  replied  to  the  effect  that  he  could  get  the 
shirts  made  at  13a.  per  dozen  less,  and  asked  the  Plaintiff,  if  he 
did  not  choose  to  sapply  the  shirts  at  the  price  required,  to  send 
the  pattern  shirt  to  Messrs.  JFoafer,  Porter,  &  Co.  The  Plaintiff 
stated  that  in  consequence  of  the  information  contained  in  that 
correspondence^  he  made  i;nquiries,  and  ascertained  that  shippers 
had  obtained  shirts  from  the  Defendants  marked  as  *'  The  Eureka 
Shirtr 

He  further  said  that  he  had,  by  the  course  pursued  by  the 
Defendants  in  using  his  said  trade  mark,  sustained  loss  and 
damage  amounting  annually  to  many  hundreds  of  pounds;  and 
in  a  further  affidavit  he  said  that  he  had  in  advertising  his  said 
shirt  expended  a  sum  exceeding  £7000. 

The  general  effect  of  the  evidence  adduced  by  the  Defendants 
was  that  the  name  ^'  Eureka "  was  of  common  use  in  the  shirt 
trade,  as  applying  to  shirts  of  a  particular  shape,  but  without 
reference  to  any  particular  maker,  and  that  in  a  few  instances  it 
was  used  in  the  price  or  trade  lists  of  manufacturers  of  shirts ; 
but  the  Defendants  failed  to  establish  the  fact  that  any  other 
dealers  except  themselves  had  stamped  the  name  **  Eureka  "  on  the 
shirts. 

Mr.  Walton,  who  had  been  for  twenty  years  buyer  in  the  De- 


but, think  that,  supposing  a  person  sees 
the  term  **EureJca,^  whether  in  con- 
junction with  the  name  "  Ford^s,^  or 
the  word  "  Improvedy'\  or  the  words 
*' Foster,  Porter,  &  Co's  Improved,^  he 
would  not  take  the  least  notice  whether 


it  was  FoKd^s,  or  Foster  <fe  Porter's,  or 
any  one's  else. 

With  that  exception,  I  desire  that 
the  matter  should  go  to  the  hearing 
quite  unfettered  and  unprejudiced. 


Digitized  by  VjOOQIC 


VOL.  TIL]  OHANCaEBY  APPBALa  615 

fendants'  shirt  dapartment,  gave  the  following  aoeount  of  the      L.JJ. 
circumstances  under  which  the  name  was  first  used  by  the  Defen-       i872 
dants: — **  From  the  year  1862  and  forward  the  firm  of  Foster,       ]^ 
Porter,  4k  Co.,  sold  shirts  under  the  name  of  'The  Eureka  Shirt*      «  *• 
and  the  firm  issued  price  lists  to  that  efiEect  from  that  time,  and  they       — -  * 
have  always  been  called  in  the  price  liste  ' Eureka*  and  ^Improved 
Ewrtka^   As  buyer  for  the  firm  J  make  up  the  price  lists^  and  hi^ 
no  particular  reason  for  using  the  word  '  Eureka,  except  that  fancy 
names  were  then  yery  fashionable,  a;nd  aa  applied  to  shirts  it  was 
a  name  universal  in  the  trade.    I  knew  that  Ford  was  using  it  at 
that  time.    I  had  at  that  time  (1862)  seen  the  advertisement  of 
Ford^s  Eureka  Shirts  in  his  window.    MeJntyre,  Eogg,  dt  Qq*  used 
the  term  in  1862.    I  do  not  know  anyone  else  who  used  the  term. 
The  shirts  were  made  to  our  ord^  from  samples  submitted  to 
Melntyre,  Hogg,  (t  Co.  by  us.    They  delivered  them  to  us  from  the 
first  as  Eureka  shirts.    Some  member  or  buy^  in  that  firm  re- 
commended me  to  call  the  shirts  Eureka,  and  I  did  so.    They  got 
the  stamps  printed  and  attached  .them  before  they  delivered  the 
shirts  to  us.    The  stamp  was  designed  by  the  printer.    Eureka 
shirts  had  not  been  much  demanded  before  that  time.    The  price 
b'st  of  1863  contains  an  advertisement  of  shirts  '  of  Eureka  and 
Cuirass  shape.'    *  Eureka '  ia  a  word  that  has  been  used  for  twelve 
years  for  scarves.    The  improvema:it  ia  Eurekas  referred  to  in  the 
price  list  as  '  Improved  Eureka '  referred  to.  improv^nents  in  the 
wristbands,  and  so  on." 

Mr.  Bogg,  a  member  of  the  firm  of  Mclntyre,  Hogg,  &  Co.,  shirt 
manufacturers,  confirmed  this  statement. 

The  Defendants  also  produced  evidence  to  shew  that  in  the  year 
1854  a  person  named  Ford,  a  relative  of  the  Plaintifi^,  sold  shirts 
which  he  called  **  Eureka**  on  the  boxes  and  invoices,  for  about  a 
year,  with  the  knowledge  of,  and  without  any  interference  from,  the 
Plaintiff;  also  that  a  shirt-maker  named  Stroud,  whose  shop  was 
within  a  few  doora  of  the  Plaintiff's,  had  for  several  years  before 
the  filing  of  the  bill  sold  and  advertised  shirts  as  '*Stroud*s 
Eureka  Shirts,**  and'  had  exhibited  a  board  in  front  of  his  shop 
with  those  words  conspicuously  painted  on  it. 

The  Defendants  also  proved  that  the  Plaintiff  had  been  in  the 
habit  of  printing  invoices  and  bill-heads  in  which  he  had  described 
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himself  as  **  patentee"  of  ForJCs  Eureka  Shirts,  and  they  also  pro- 
duced advertisements  which  appeared  in  the  year  1864  in  the 
Standard  and  other  newspapers,  and  in  the  ComhiU  Magaziney 
which  were  headed  **  Ford^a  Eureka  ShirtSy^  and  ended  with  the 
words  "  Richard  Ford  i&  Co.,  patentees." 

In  reply  to  this  evidence  the  Plaintiff  stated  that  he  first  adopted 
that  form  of  invoice  in  1857  or  1858,  and  that  those  invoices  were 
never  sent  with  the  goods  to  the  purchaser,  but  were  inclosed  in  a 
distinct  envelope.  He  also  stated  that  he  had  never  publicly  ad- 
vertised his  shirt  as  patent,  although  he  had  advertsied  himself  as 
a  patentee,  being  the  patentee  of  the  Mimema  Shirt ;  that  no  price 
list  of  his  contained  any  statement  that  the  Eureka  was  a  patent 
shirt,  or  that  the  Plaintiff  was  the  patentee  of  the  Eureka  Shirt ; 
and  that  the  word  ^'patentee,*'  as  applied  to  Eureka  shirts,  had 
now  been  withdrawn  from  his  bill-heads  and  invoices. 

In  one  of  his  later  affidavits  the  Plaintiff  exhibited  the  cover  of 
one  of  his  shirt  boxes,  on  which  was  printed  in  large  letters  the 
following  notice :  *^  Caution !  Caution !  Ford's  Eureka  Shirts  1 
As  other  shirts  are  sold  as  '  Ford's  Eurekas,'  please  observe  none 
are  genuine  unless  stamped  with  the  trade  mark  inside  the 
collar.** 

Under  these  circumstances  the  Yice-Chancellor  was  of  opinion 
that  the  Plaintiff  had  not  made  out  his  claim  to  the  use  of  the 
name  *'  Eureka "  as  a  trade  mark ;  and  also  that  he  had  disen- 
titled himself  to  relief  in  this  Court  by  falsely  calling  himself  a 
patentee.    He  accordingly  dismissed  the  bill  with  costs  (1). 

be  thought  to  lay  down  some  general 


(1)  1872.  Jan,  18. 
Sib  James  Bacon,  V.C.  : — 

It  appears  to  me  that  very  little  of 
the  evidence  that  has  been  adduced  in 
this  case  has  any  direct  application  to 
the  question  before  the  Court 

As  for  the  cases  that  have  been  cited, 
I  will  make  this  observation :  the  cases 
upon  trade  marks  will,  in  the  decision 
of  them,  necessarily  extract  from  the 
Judge,  whoever  he  may  be,  a  variety  of 
observations  which  he  intends  only  to 
apply  to  the  case  before  him,  but  which, 
by  the  generality  of  the  expression,  may 


rule.  The  law  upon  the  subject  of  trade- 
marks has  been  the  same  for  a  great 
many  years.  It  has  undergone  no  change 
that  I  know  of.  A  more  strict  definition 
perhaps  of  trade  marks  is  contained  in 
the  1st  section  of  the  MertJuindise 
Marks  Act,  1862  (26  &  26  Vict  c,  88) 
than  had  ever  been  before  expressed  in 
terms  so  authoritatively ;  but  the  same 
thing  has  at  almost  all  times  existed, 
and  the  same  law,  according  to  my 
notion,  has  at  all  times  been  applied. 

The  meaning  and  use  of  a  trade 
mark  is,  that  some  person  dealing  in 
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It  is  undisputed  that  the  Plaintiff  invented  this  shape  of  shirt 
and  gave  it  the  name  of  Ewreka;  thsX  from  the  beginning  he 
marked  his  shirts  with  that  mark,  and  that  he  has  spent  large 
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goods,  no  matter  of  what  kind,  whether 
of  his  own  manufacture  or  not,  having 
a  certain  defined  shape,  if  he  stamps 
upon  them  some  indication  that  that 
particular  article  is  his  and  his  only, 
may  thereby  acquire  so  far  an  exdu- 
sive  right  to  it  as  that  no  man  may 
imitate  his  mark,  and  the  legal  right 
goes  no  further  than  that. 

'ilie  cases,  as  I  have  said,  establish 
that.   The  recent  statute  does  the  same 
thing  in  more  distinct  terms.     [His' 
Honour  then  referred  to  the  statute, 
and  continned : — "] 

This  bill  is  a  bill  to  establish  the 
PlaintifTs  right  to  his  trade  mark,  and 
the  first  question,  and  that  which  must 
govern  the  decisicHi  of  the  case,  is.  What 
is  his  trade  mark,  and  what  has  he 
pleaded  as  being  his  trade  mark  ?  Now 
the  bill,  which  is  very  clear  and  dis- 
tinct, asserts  that  in  the  year  1849  he 
brought  out  a  shirt,  which  he  describes, 
and  gave  to  the  shirt  so  brought  out, 
made,  and  sold  by  him,  the  name  of 
*•  Eureka,'*  From  1849  to  the  present 
time  he  has  advertised  that,  and  done  a 
valuable  and  extensive  business;  and 
ever  since  the  year  1849  sold,  and  is 
now  selling,  the  shirt  under  the  mark  or 
title  of  ^^Eureha^^  and  has  gained  a 
valuable  reputation ;  and  he  says  that 
that  shirt  has  been,  since  the  year  1849, 
and  is  now,  known  in  the  trade  and  to 
the  general  public  as  the  **  Eureka " 
shirt ;  and  then  he  alleges  that  he  has 
always  marked  his  said  shirts  on  the 
inside,  at  the  back  of  the  collarband 
thereof,  with  the  following  mark :  **  B. 
FonTa  Eureka  Shirty  London!' 

Upon  those  allegations  the  whole 
case  made  by  this  bill  is  and  must  be. 


according  to  the  facts  proved,  not  to 
restrain  the  Defendants  from  using  the 
trade-mark  in  which  the  PlaintifiTs 
right  consists,  but  to  restrain  the  De- 
fendants, according  to  the  frame  of  the 
prayer,  from  applying  the  mark  or  title 
of  *^  Eureka'*  to 'any  shirts  manufac- 
tured by  the  Defendants,  and  from 
issuing  any  boxes,  cards,  or  price  or 
trade  lists,  or  other  advertisements,  on 
which  the  mark  or  title  ^^ Eureka" 
shall  be  applied. 

Now,  what  is  there  to  justify  that  ? 
The  PlaintifiTs  assertion  is  in  efifect  this : 
*'From  the  time  that  I  invented  the 
shirt  that  I  called  by  the  name  of 
*  Eureka'  I  have  always  protected  such 
right  or  property  as  I  have  in  it  by 
putting  upon  it  the  inscription  'i?. 
ForcTs Eureka  Shirt, London.'"  There 
is  no  pretence  for  saying  that  the  Defen- 
dants have  ever  imitated  or  copied  that 
inscription.  They  have  adopted  the 
name  "Eureka,"  and  it  is  suggested 
in  the  Pleadings,  but|  as  I  think,  not 
properly  suggested,  that  that  is  an  inva- 
sion of  the  trade  mark.  But  what  is 
the  PlaintifiTs  case  about  this  ?  From 
the  year  1849,  when  he  brought  out 
this  shirt  and  gave  it  the  name 
*^  Eureka,"  it  is  proved  in  evidence, 
clear,  conclusive,  and  without  an  at- 
tempt at  contradiction,  that  it  has  been 
well  known  to  the  trade  as  the 
**Eareka  "  shirt,  and  that  without  refer- 
ence to  any  right  the  Plaintifif  had  at  all. 
But  what  further  does  the  Plaintifif  say  ? 
Over  and  over  again  in  the  course  of 
the  argument  it  has  been  said  that  the 
Plaintifif  does  not  seek  to  shut  up  the 
Defendants'  mouth.  **  They  may  call 
it '  Eureka '  shirt  if  they  like,  they  may 
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evidence  <^  the  D^endants  fieuls  to  shew  that  from  1849  to  1862 


Fosnra.  inake  it  of  the  identical  shape,  but  they 
Bhall  not  mark  it."  Why  not?  If  they 
have  a  right  to  make  it,  by  what  name 
are  they  to  call  it?  Nobody  has  ever 
called  it  anything  but  the  "Eureka," 
And  if  they  may  call  it  so  in  words, 
why  may  they  not  stamp  npon  a  shirt 
when  they  have  made  it  that  name  by 
which  they  and  all  the  rest  of  the  world 
call  it?  There  is  one  thing,  and  one 
only,  they  must  not  do :  they  must  not 
say  that  this  Bureka  Bhivi  which  they 
oflfer  for  sale  is  **  Ibref «  Eureka  Shirt  J* 
The  case  really,  without  referring  to 
all  the  abundant  evidence  that  has  been 
gone  into,  reduces  itself  to  the  narrowest 
possible  proportions  and  is  of  the 
plainest  kind.  The  use  of  the  name  is 
not  claimed  by  the  bill,  except  in  the 
way  I  have  pointed  out  It  cannot  be 
claimed  as  a  matter  of  fact.  **  Eureka^ 
is  not  the  trade  mark ;  and  where  is  the 
case  to  prove  or  establish  that  taking 
one  word  out  of  the  trade  mark  will  be 
an  invasion  of  the  trade  mark  ?  From 
1849  to-  1860  these  Defendants  had 
nothing  to  do  with  it,  but  it  is  in 
evidence  that  other  persons  did  make 
Eureka  shirts,  and  did  sell  them  com- 
monly. Whether  they  stamped  them 
or  not  is  not  clearly  in  evidence.  If 
they  did,  in  my  opinion,  they  did  no 
more  than  they  were  justly  entitled  to 
do;  if  they  did  not,  the  omission  to 
stamp  them  cannot  better  the  Plain- 
tiffs case.  [After  some  further  re- 
marks on  the  facts  proved  in  the  case. 
His  Honour  continued : — ] 

Then  it  has  been  argued  that  it  is 
not  necessary  thwe  should  be  any 
proof  that  any  one  has  been  misled 
by  the  use  of  the  word  "Eureka^ 
by  the  Defendants.  If  it  is  not,  it 
is  at  least  necessary  to  shew  that  it 


was  ''calculated"  in  the  words  of  the 
bill  ''to  mislead."  But  is  it  calcu- 
lated to  mislead?  When  for  nearly 
twenty 'yeirs  before  the";  filing  of  the 
bill  the  Plaintiff  has  taken  pains,  and 
successful  pains,  to  tell  the  whole 
world  that  his  **  Eureka "  shirt  bears 
his  trade  maik  upon  it,  what  reason  is 
there  for  me  to  believe  that  any  body 
could  possibly  be  misled  by  seeing  a 
shirt  upon  which  was  only  the  single 
vfordi** Eurekaf  If^'fi'ureite^hadbeen 
a  separate  and  distinct  trade  mark,  that 
would  have  been  different.  But  under 
these  circumstances  how  can  I,  with 
any  kind  of  justice,  infer  that  Hke 
word  ** Eureka  "  being  printed  in  a  small 
escutdieon  and  stamped  upon  tbe  ne^ 
of  a  shirt,  would  lead  anybody  to  believe 
that  it  was  R,  ForcTa  ** Eureka  ••  shirt? 
Upon  the  ground,  then,  that  he  has 
permitted  the  public  to  use  and  make 
this  shirt,  and  that  this  shirt  has  but 
one  name,  and  cannot  property  be 
called  by  any  other  name  than  that 
which  he  himself  has  given  to  it,  I  think 
he  has  no  right  whatever  to  complain 
against  the  Defendants.  I  think  that 
the  public  use  of  it  during  that  time, 
tmder  the  circumstances  proved,  has 
precluded  him,  if  he  could  do  so  upon 
any  other -ground,  from  claiming  the 
exclusive  use  of  the  single  name 
''Eureka:* 

I  bear  in  mind  that  when  this  matter 
was  discussed  at  length  in  this  Court, 
and  when  the  Plaintiff  was  heard  at  full 
length  before  the  Lord  Justice  Giffardy 
the  Lord  Justice  said  that  there  were 
two  questions  which  whenever  the 
cause  came  to  be  heard  will  deserve 
serious  attention.  One  is  the  public 
use,  and  upon  that,  in  my  opinion,  the 
evidence  is  overwhelming.     The  use 
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any  one  but  the  Plaintiff  used  the  word  as  a  mark  on  shirts;  but 
in  1862  the  Defendants  adopted  it,  and  in  1863  they  issued  a 
eironlar  in  which  Ihey  spoke  of  shirts  ^  o{  Hie  Eureka  and  Cuiran. 


has  been  public,  and  I  do  not  hesitate 
to  say,  to  my  satisfaction  it  has  been 
proved  to  be  a  public  use  with  the 
knowledge  of  the  Plaintiff 
.  There  femains  only  the  other  ques- 
tion to  consider,  that  of  the  patent. 
Kow  I  should  not  like  to  fritter  away 
that  wholesome  doctrine  of  the  Court, 
that  if  a  man  comes  here  invoking  the 
aid  of  a  Court  of  Equity  for  the  pro- 
tection <^  what  he  calls  a  legal  right, 
he  is  bound  to  shew  that  he  has  dealt 
honestly  with  that  right    Is  there  any 
honesty  in  this  instance?     Mr.  Chi-- 
deooti,  with  great  ingenuity,  and  also 
I   may  say  with  great  candour— for 
he  has  not  permitted  his  ingenuity 
to  overstep  the  candour  which  always 
characterizes  anything  he  has  to  say  to 
the  Court — has  endeavoured  to  dis- 
tinguish those  authorities.    He  says 
it  was  not  until  18(57  that  the  Pkin- 
tiff  lapsed  into  this  practise  of  calling 
himself  a  patentee,  and  he  says  that, 
the  Plaintiff's    conduct  having   been 
**  pure "  up  to  a  certain  time,  it  can- 
not be  rendered  impure  by  his  sub- 
sequent conduct.    I  admit   no   such 
principle  as  that;  for  if  I  were  to  say 
that  that  was  to  be  the  rule  of  the  Uw, 
as  far  as  I  have  to  declare  the  law,  it 
would  only  be  necessary  for  a  man  one 
day  to  stamp  his  shirt  with   a  trade 
mark,  and  the  next  day  or  the  next 
week  to  say  to  the  world,  "  that  is  my 
trade  mark,  I  will  sell  you  these  shirts^ 
and  when  I  sell  them  to  you  I  give  you 
a  bill  of  parcels,  and  tell  you  upon 
it  that  I   am  the   patentee  of  that 
shirt  which  bears  that  trade  mark." 
How  can  I  establish  such  a  principle 
as  that  a  man  is  at  liberty  at  any  time 
he  likes  to  say  to  the  pubUc,  **  I  am  a 
patentee?'^    What  is  the  consequence 


of  his  so  saying  ?  Suppose  a  buyer  of 
shirts  under  one  of  these  invoices  were 
greatly  struck  with  the  beauty  and 
excellence  of  the  shirt  He  might  say 
to  himself,  '*  If  I  were  at  liberty  to 
make  these  shirts  I  could  make  them 
on  better  terms  than  this  man  sells 
them  to  me,  but  I  dare  not,  because  he 
is  the  patentee;  I. am  precluded;  he 
has  an  exclusive  right."  It  is  a  posi* 
tive  assertion,  from  the  year  1857  at 
least,  that  Mr.  Ford  is  the  patentee 
of  that  shirt,  the  distinctive  puc^wty. 
in  the  sale  of  which  is  vested  in  him, 
and  to  which  his  title  deed  is  that 
stamp  which  he  has  put  upon  it.  If 
the  rule  were  a  too  strict  one  it  is  too 
well  establisbed  for  me  to  meddle 
with  it  But  I  think  it  is  founded 
upon  the  most  perfect  good  sense  and 
justice.  I  think  that  persons  ought 
not  to  be  at  liberty  to  hold  themselves 
out  as  being  patentees  when  they  have 
no  such  right 

[His  Honour  then  referred  to  MU^ 
Ungton  v.  Fox  (8  My.  &  Cr.  338)  and 
Kinahan  y.  Bolton  (15  Ir.  Ch.  75), 
which  cases  he  distinguished  from  the 
present,  and  continued : — ] 

I  desire  it  to  be  understood  that  my 
decision  of  this  case  proceeds  upon  tins, 
that  the  Plaintiff  has  not,  and  never 
had,  any  exclusive  right  to  the  word 
**  Eureka*'  as  a  word ;  that  as  far  as  the 
word  **  Eureka'*  is  inserted  in  his  trade 
mark  he  has  a  right  to  that,  but  only 
as  a  part  of  his  trade  mark.  That 
trade  mark  has  never  been  in  any  de- 
gree interfered  with  or  imitated,  cither 
by  advertisement  or  representation,  or 
otherwise,  and  therefore  the  Plaintiff 
has  nothing  to  complain  of  in  that 
respect  Then  if  he  says  that,  in  gene- 
ral, making  Eureka  shirts,  and  selling 
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sliape."  The  Plaintiff  does  not  complain  of  the  Defendant's  making 
shirts  of  the  "  Eureka  "  shape,  but  of  stamping  them  and  advertising 
them  as  ^^EureJca  "  shirts,  by  which  the  public  is  liable  to  be  misled. 
It  is  not  necessary  for  the  Plaintiff  to  prove  that  persons  have 
been  actually  misled ;  the  tendency  to  mislead  is  sufficient  to 
sustain  an  action  at  law  and  to  entitle  the  Plaintiff  to  relief  in 
equity:  Sykes  v.  Syke8(l);  8eixo  v.  Prwezende  (2);  Flavd  v. 
Harrison  (3) ;  Eddsten  v.  EieUten  (4) ;  Mc Andrew  v.  BoMet  (5) ; 
Croft  V.  Day  (6).  Although  the  Plaintiff  has  always  appended 
his  own  name  to  the  trade  mark,  calling  the  shirts  ^  ForcTs  Eurdsa 
Shirts^  that  circumstance  does  not  lessen  his  right  to  the  exclusive 
use  of  the  term  ^  Eureka  " :  Braham  v.  Budard  (7) ;  Mittingion  v. 
Fox  (8);  Kinahan  v.  Bolton  (9);  CocJca  v.  Chandler  (10) ;  EaU  y. 
Barrows  (11) ;  Ainsworih  v.  Walmsley  (12)  ;  Wotherapoon  v.  Ourrie 
(before  the  House  of  Lords,  April  19, 1872).  No  case  of  acquies- 
cence  has  been  proved  against  the  Plaintiff.  The  use  of  the  mark 
by  C  Ford  and  Stroud  are  too  insignificant  to  affect  his  right  The 
right  of  the  Plaintiff  being  based  upon  property,  such  instances  of 
acquiescence  will  not  defeat  it :  Johnson  v.  Wy€Ut  (13). 


them,  is  against  any  other  right  that 
he  may  possess,  I  say  he  is  precluded 
from  saying  that  by  the  conduct  which 
he  has  pursued  respecting  his  adver- 
tisements, and  especially  his  bill  heads  ; 
for  there  I  say  he  has  made  a  direct, 
wilful,  and  false  representation,  one 
which  might  have  been  injurious,  which 
certainly  would  be  inconvenient,  to  any 
person  who  might  take  his  word  for  his 
being  a  patentee  of  the  "  Eureka^  shirt, 
and  therefore  be  deterred  from  making 
it  himself.  The  advertisements  in 
newspapers,  the  advertisements  in  the 
ComhiU  Magazine^  the  advertisements, 
if  they  are  to  be  so  called,  upon  the  in- 
voices or  bill  heads,  which  go  further 
than  advertisements,  for  it  is  a  trans- 
action between  the  buyer  and  the  seller, 
all  that  is,  in  my  opinion,  a  clearly 
holding  out  and  announcing  himself  to 
the  public  as  a  person  whose  right  to 
sell  the  shirts  which  he  thus  sold,  as 


mentioned  in  the  invoices,  was  pro- 
tected by  a  patent,  and  that  that  was 
false  is  abundantly  proved. 

Under  these  circumstances,  I  am  of 
opinion  that  there  is  no  ground  what- 
ever upon  which  this  suit  can  be  sus- 
tained. The  bill  therefore  must  be  dis- 
missed, and  it  must  be  dismissed  with 
costs. 

(1)  3  B.  &  C.  641. 

(2)  Law  Rep.  1  Ch.  192. 

(3)  10  Hare,  467. 

(4)  1  D.  J.  &  S.  185. 

(5)  12  W.  R  777. 

(6)  7  Beav.  84. 

(7)  1  H.  &  M.  447. 

(8)  3  My.  &  Or.  338. 

(9)  15  Ir.  Ch.  Rep.  75. 

(10)  Law  Rep.  11  Eq.  446. 

(11)  33  L.  J.  (Ch.)  204. 

(12)  Uw  Rep.  1  Eq.  518. 

(13)  2  D.  J.  &  S.  18. 
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The  only  remaming  point  is  the  use  of  the  word  ''  patentee."       L.  JJ. 
But  that  word  was  not  used  in  conjunction  with  the  trade  mark,       1872 
and  even  if  it  had  been,  that  circumstance  would  not  have  been       ]^p 
BufiScieot  to  disentitle  him  to  relief  at  law  or  in  equity :  Sylces  y.         ^* 
SyTces  (1) ;  Marshall  v.  -Bow  (2).     In  Pidding  v.  Eow  (3) ;  Perry       ^^ 
V.  TruefUt  (4),  Flavd  v.  Harrison  (5),  and  Leather  CloOi  Company  v. 
American  Leather  Cloth  Company  (6),  the  misrepresentation  was 
Mrith  respect  to  the  article  to  be  protected,  and  the  Court  refused 
to  protect  the  sale  of  a  thing  which  was  in  itself  a  fraud  upon  the 
public*    That  is  not  the  case  here.    The  misrepresentation  was 
only  collateral    Kor  was  there  any  misrepresentation  at  all  to 
the  public  except  in  a  few  advertisements  in  1864,  and  the 
Plaintiff  has  now  ceased  to  use  the  words  in  his  bill  heads  and 
invoices. 

,    Mr.  Kay,  Q.C.,  and  Mr.  JT.  A.  CHffard,  for  the  Defendants : — 

The  name  ** Eureka**  was  originally  a  fancy  name  applied  to  a 
particular  shape  of  shirt,  not  shirts  made  or  sold  by  a  particular 
trader;  and  as  such  it  has  hecome publid Juris,  and  is  used  both 
by  the  trade  and  the  public  to  designate  that  shape  without  dis- 
tinction of,  the  seller.  Every  one,  therefore,  has  a  right  to  use  it, 
and  the  Court  will  not  grant  an  injunction  to  restrain  them  any 
more  than  to  restrain  persons  from  advertising  "Broughams,"  **  Wel- 
lington boots,"  or  "  Harvey*s  sauce,"  all  of  which  were  originally 
fancy  names.  The  Defendants  never  sold  or  advertised  these  shirts 
as  *'Ford*s  Eureka  Shirts,*'  which  is  the  only  trade  mark  to  which 
the  Plaintiff  is  entitled.  Even  though  the  name  *' Eureka'*  may  have 
been  originally  a  trade  mark,  it  has  now  become  puhliei  juris,  and 
the  Plaintiff  has  lost  his  exclusive  right  by  his  acquiescence.  He 
did  not  interfere  with  (7.  Ford  or  with  Stroud,  whom  he  knew  to 
be  openly  selling  shirts  as  Eureka  shirts,  and  he  must  also  have 
seen  numerous  price  lists  and  trade  circulars  in  which  Eureka  shirts 
were  advertised.  Under  such  circumstances  the  Court  has  always 
refused  an  injunction :    Canham  v.  Jones  (7) ;  Woolham  v.  Rat' 

(1)  3  B.  &  C.  641.  (4)  6  Beav.  66. 

(2)  Law  Rep.  8  Eq.  661.  (5)  10  Hare,  467. 
(8)  8  Sim.  477.                                              (6)  11  H.  L.  C.  623. 

(7)  2  V.  &  B.  218. 
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eliff(l);  Lee  T.Haley  (2))  WotheftpoimY.  Currie  ;  Dent  v.  Auction 
Mart  Company  (3);  Cottins  Company  v.  Brown  (4);  Browner. 
Freeman  (5). 

But  whatever  the  PlaintifiTs  legal  rights  may  be,  he  has  dis- 
entitled himself  from  obtaining  relief  in  this  Court  by  the  mis- 
representation contained  in  his  invoices  and  advertisements.  If 
the  Court  granted  an  injunction  it  would  be  aiding  the  Plaintiff 
to  commit  a  fraud :  Bidding  v.  How  (6) ;  Berry  v.  TruejUt  (7); 
Morgan  v.  MAdam  (8);  MdeUen  v.  Vick{9);  Lamplough  v. 
Balmer  (before  Vice-Chancellor  Wood,  December  3,  1867).  It  is 
impossible  to  draw  a  distinction  between  a  misrepresentation  ia 
the  trade  mark  and  elsewhere,  and  in  some  of  the  cases  cited 
there  was  no  misrepresentation  in  the  trade  mark. 

Mr.  LitUe,  in  reply. 


Sir  W.  M.  James,  L  J.  :— 

In  this  case  the  Plaintiff  complains  of  the  Defendants  that  they 
have  invaded  his  trade  mark.  The  Plaintiff's  case  is  that  he, 
being  a  shirt-maker  in  London,  invented  a  particular  form  of 
shirt,  to  which  he  gave  the  name  of  ^*  JSureJca,'^  and  that  he  used  as 
a  trade  mark,  which  he  afl&xed  to  the  shirts,  the  words  "  For^s 
EureJca  Shirt  f*  and  he  complains  that  he  having  used  this  trade 
mark  for  several  years,  the  Defendants  have  used  the  word  "  Eureia,'* 
affixing  it  to  a  shirt  in  exactly  the  same  place  as  the  Plaintiff 
affixed  his  mark ;  and  that  they  have  also*  used  boxes  containing 
small  quantities  of  shirts,  just  as  much  as  one  purchaser  would 
buy,  with  the  mark  "  Foster,  Borter,  &  Company* s  Improved  Eureka!^ 
Thus  stated,  the  case  seems  to  me  prima  fa/de  to  be  one  of  the 
plainest  and  simplest  cases  ever  brought  into  Court.  It  seems  to 
me  to  be  utterly  impossible  to  distinguish  this  case  from  the  case  of 
Brdham  v.  Bustard  (10),  where  a  man  had  a  trade  mark  upon  which 
was  the  word  "  Excelsior,'*  and  another  man  applied  the  word  "  Ex- 


(1)  1  H.  &  M.  259. 

(2)  Law  Rep.  5  Ch.  155. 

(3)  Ibid.  2  Eq.  288. 

(4)  3  K-  &  J.  423. 

(5)  12  W.  R.  305. 


(6)  8  Sim,  477. 
(7;  6  Beav.  66. 

(8)  36  L.  J.  (Ch.)  228. 

(9)  11  Hare,  78. 
(10)  1  H.  &  M.  447. 
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cdsior**  to  white  soft-soap;  or  from  the  older  case  of  MSUngten  y.      L.  jj. 
Fdx  (1),  where  persons  used  the  name  of  MHUfiffton  as  part  of  the       1872 
mark  upon  some  steel ;  or  from  the  case,  in  Ireland,  of  Kinahan  y.       fobd 
BcUan  (2),  with  respect  to  the  use  of  the  initials  ^L.  L."  in  '^Kina-      Foms. 

han'a  L.  Xr.  WhuUcy^  which  the  Defendant  endeavoured  to  invade  by        

calling  his  whisky  '<  BoUm's  L.  L.  WkMhy."*  The  Plaintiff  makes 
this  fTimA  faeie  case — that  he  has  a  plain  trade  mark,  a  material 
and  substantial  part  of  which  has  been  taken  by  the  Defendants. 
Then  the  onus  is,  under  those  circumstances,  cast  upon  ihe  De*- 
fendants  to  relieve  themselves  from  that  prima  faeie  liability. 
Their  defence  consists  in  substance  of  two  parts.  One  is  that  the 
word  f*  Eureka  ^  had  become  publiei  jiim— 'that  it  had  ceased,  in 
fact,  to  be  part  of  the  Plaintiff's  trade  mark^  or  essential  to  any  trade 
mark  $  that  it  had  become  a  word  like  '^Wellington"  as  applied  to 
boots,  descriptive,  not  of  the  Plaintiff's  shirts,  but  descriptive  of  a 
form  of  shirt,  and  that  it  was  known  in  the  market  and  to  all 
the  public  as  the  name  and  descripCfon  of  that  particular  f6rm. 

Now,  in  considering  the  question  as  to  whether  or  not  it  is 
puhliei  juris,  I  think  it  is  important  to  regard  a  little  the  history 
and  chronology  of  the  case.  [His  Lordship  then  referred  to  the 
evidence  the  effect  of  which  is  stated  above,  particularly  to  the 
affidavits  of  Mr.  WaUen  and  Mr.  Hogff,  and  continued :— ]  It 
appears  to  me  to  be  clearly  made  out  that,  at  the  time  when  one 
of  the  Defendants'  shirts  was  sent  to  Melniyre,  Hogg,  dk  Co.  by 
the  Defendants,  and  shirts  were  made  by  Melntyre,  Bbgg,  dk  Co. 
for  them  of  the  EureJca  shape^  and  up  to  that  time,  there  was  not 
any  use  of  the  word  **  Eureka  "  as  applied  to  shirts  in  any  sense 
whatever  in  the  market.  There  was,  during  an  interval — ^I  think 
during  one  year,  the  year  1854 — a  relation  of  the  Plaintiff  of  the 
name  of  Ford,  who  seems  to  have  sold  shirts  (it  does  not  appear 
whether  they  were  marked  or  not)  as  **Ford^8  Eureka  Shirts,"  and 
he  was  not,  apparently,  interfered  with  by  the  Plaintiff.  That 
however,  did  not  last  for  more  than  a  year,  and  whatever  wound 
that  might  have  inflicted  upon  the  Plaintiff's  property,  it  appears 
to  me  that  must  be  considered  to  have  been  entirely  healed  long 
before  this  transaction  of  the  Defendants'  took  place.  With  the 
exception  of  that,  so  £Etr  as  the  evidence  goes,  it  appears  that 
(1)  8  My.  &  Cr,  838.  (2)  15  Ir.  Ch.  Sep.  75. 
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L.  JJ.      not  a  single  shirt  had  ever  been  adyertisedi  or  marked  in  such 

1872       a  way  as  to  get  into  the  hands  of  the  public,  with  the  name 

FoBD       ^*  Eureka!*    It  is  in  evidence  that  the  shape  itself  became  ^m  the 

]>\)CTEB     '^^^  ^®n^  popnlar,  and  that  a  great  number  of  persons  used  the 

shape,  as  they  lawfully  might;  and  to  some  extent  it  appears 

that,  as  between  the  shirt-maker  and  his  cutters,  as  between 
persons  engaged  in  the  trade,  with  regard  to  whom  the  use  of 
the  word  would  not  be  calculated  to  deceive,  the  word  ^^Ewrdca"^ 
was  used.  A  man  might  say,  ^  I  want  one  hundred  dozen  Eureka$^ 
or  he  might  say,  ^  I  want  one  hundred  dozen  Forda  " — that  is  to 
say,  between  them  that  signified  so  many  dozen  shirts  made  after 
the  pattern  of  Mr.  FcrSt  shirts,  which  was  perfectly  lawful ;  but 
at  the  time  when  the  Defendants  began  their  operations  it  does 
not  appear  tome  that  there  was  any  use  of  the  word  ^'  Eureka**  as 
between  any  seller  and  any  ordinary  buyer,  or  that  there  was 
anything  whatever  which  tended  to  shew  that  the  word  ^'  EurdiM  ** 
meant  at  that  time  anything  but  the  shirt  manu£EUstured  by  the 
Plaintiff  himself.  That  wa^  in  my  judgment,  the  state  of  things 
at  the  time  when  the  piracy  by  the  Defendants  began;  and  I 
think  it  is  to  be  lamented  that  Mr.  Walton  and  Mr.  Eo^g  did  what 
they  did-T— that  is  to  say,  used  the  word  Eureka,  and  stamped  that 
word  in  exactly  the  same  place  as  that  in  which  the  Plaintiff 
placed  his  trade  mark.  They  did  that  apparently  with  an  un» 
consciousness — ^as  they  naively  disclose  in  their  evidence — ^that  it 
was  a  most  improper  attempt  to  obtain  the  benefit  of  the  reputa- 
tion which  Mr.  Ford  had  acquired  for  his  shirts  by  the  merit  of 
the  manufacture  itself,  and  by  his  persistent  and  expensive  advert 
tisement  of  it  in  all  parts  of  the  kingdom.  At  all  events  it  was, 
in  my  judgment,  a  most  improper  violation  of  the  Plaintifi^s  right 
at  that  time,  and  if  the  Plaintiff  had  then  discovered  it,  and 
had  then  filed  his  bill  to  restrain  the  use  of  that  word  '* Eureka^ 
by  the  Defendants,  he  must  have  succeeded  in  his  suit  Then 
what  has  occurred  since  ?  A  great  deal  of  evidence  has  been 
given  as  to  the  common  use  of  the  word  ^'Eureka**;  but  if  we 
eliminate  from  that  mass  the  evidence  of  the  use  of  the  word 
which  is  to  be  traced  directly  to  the  operations  of  the  Defendants 
themselves — the  use  of  it  by  the  persons  who  are  the  shopkeepers 
who  have  bought  from  the  Defendants,  the  use  of  it  by  shippers 
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who  have  bought  from  the  Defendants  for  the  purpose  of  shipping  L.  Jj. 
to  the  colonies,  where  the  Eureka  shirts  seem  to  be  in  request — it  1872 
appears  to  me  that  the  evidence  of  the'  use  of  the  word  publid  ^^j^ 
juris  is  reduced  to  a  very  small  amount  indeed.  It  is  not  to  be 
overlooked  that,  with  the  single  exception  of  Stroud,  who  for  the 
last  year  or  two  is  proved  to  have  put  over  his  door ''  Stroud^s 
Eureka  Shirts"  where  the  evident  intention  to  distinguish  his 
shirts  from  Ford^s  Eureka  Shirts  might,  perhaps,  have  made  it 
difficult  to  interfere  with  him,  there  is  no  evidence  that  in  the 
whole  of  London  there  has  been  any  use  of  the  word  "  Eureka  "  in 
such  a  way  as  to  affect  the  question  before  us  by  any  person  what- 
ever except  the  Defendants.  It  has  been  said  that  one  murder 
makes  a  villain  and  millions  a  hero ;  but  I  think  it  would  hardly 
do  to  act  on  that  principle  in  such  matters  as  this,  and  to  say  that 
the  extent  of  a  man's  piratical  invasions  of  his  neighbour's  rights 
is  to  convert  his  piracy  into  a  lawful  trade.  That  ground  of  de- 
fence, therefore,  in  my  judgment,  fails. 

The  next  and  more  difficult  point,  in  my  judgment,  is  that  which 
is  clearly  proved  in  this  case,  that  the  Plaintiff  himself  has  been 
guilty  of  misrepresentation  with  respect  to  his  trade,  not  indeed  in 
the  trade  mark  itself  nor  in  the  manufacture,  but  by  several  col- 
lateral representations.  He  has  by  advertisements,  extending 
over  the  year  1864,  in  several  publications,  and,  which  is  more 
important,  in  every  invoice,  which  he  gave  to  every  purchaser, 
for  several  years  described  himself  as  patentee  of  this  shirt.  That 
is  to  say,  he  has  represented  that  in  addition  to  the  protection  of 
the  trade  mark,  his  article  is  protected  by  patent. 

There  have  been  several  cases  in  this  Ctourt  in  which  that  mis- 
representation has  been  held  to  be  to  some  extent  fatal  to  a  Plain- 
tiff's case.  In  Pidding  v.  How  (1),  the  case  of  the  Howqua 
Miature,  in  Perry  v.  Truefitt  (2),  which  was  the  case  of  the  Mexican 
Balm,  in  Flavd  v.  Harrison  (3),  which  was  the  case  of  a  patent 
kitchener,  and  in  the  Leather  Cloth  Company  v.  American  Leather 
Cloth  Company  (4),  the  Judges  held  that  the  misrepresentation 
debarred  the  Plaintiff  from  the  relief  which  he  then  sought.  But 
Mr.  Little  has  drawn  our  attention  to  this  important  consideration, 

(1)  8  Sim.  477.  (3)  10  Hare,  467. 

(2)  6  Beav.  66.  (4)  11  H.  L.  0.  528. 
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L.  JJ.      that  inmostof  these  cases  the  fraud  was  m  the  trade  mark  itself,  aad 

1872       further,  that  in  the  cases  of  Fidding  t,  E<ad  (1),  Perry  t.  TruefiU  (2), 

]^^       and  Flavd  y.  Harriaon  {3\  the  Mastar  of  the  Bolls  and  the  Yice- 

*•         Chanodlor  Woody  the  present  Lord  Chancellor,  thought  that  the 

—  *     proper  course  to  pursne  was  to  retain  the  bill  for  a  year,  with 

liberty  to  the  Plaintiff  to  bring  such  action  as  he  might  be  advised, 

thereby  implying,  as  it  seems  to  me,  that  if  he  succeeded  in  his 

action  he  would  come  back  to  this  Court  and  be  entitled  to  the 

injunction,  which  would  be  the  ancillary  remedy  which  this  Court 

giyes  for  the  further  protection  of  his  legal  right.    That  course  is 

not^open  to  ua  now.    We  are  oUigedto  determine  both  the  leg^l 

right  and  to  apply  the  equitable  remedy  which  is  the  result  of 

that  legal  right. 

Now  in  this  particular  ease  I  am  satii^ed,  for  reasons  whidi  tiie 
Lord  Justice  MeOiah  will  go  into  more  fiilly  than  is  necessary  for 
me  to  do^  that  this  collateral  misrepresentation  of  the  article  being 
protected  by  patent  would  be  no  defence  at  law,  and  we  are  satis- 
fied liiai  we  ought  to  determine  the  l^al  right  in  his  fiskvour ;  and 
the  legal  right  being  so  determined  in  his  favour,  we  think  he  then 
s  in  the  same  position  as  if  in  the  cases  which  I  have  referred  to  he 
had  gone  to  law  ainlhad  succeeded  in  the  action.  I  am  of  opinion, 
therefore,  that  having,  .determined  the  legal  right  which  he  has 
estaUished  to  be  iu  him  h&  is  entitled  to  the*  ancillary  equitable 
remedy,  that  he  is  entitled  to  an  injuui^n,  very  much  in  the  same 
terms  as  that  which  was  granted  in  MittingUm  v.  Fox  (4),  an  m- 
jun<^tion  to  restrain  the  Defendants  from  using  the  word  <'  Ewreka^ 
or  any  other  part  of  the  trade  mark  of  the  Plaintiff  to  any  shirts 
manujbctured  by  them,  or  to  any  shirts  sold  by  them,  unless  such 
shirts  were  manufactured  by  the  Plaintiff,  and  from  issuing  boxes, 
cards,  or  labels  on  whidi  the  mark  *^  Eureka  "  shall  be  applied  to 
shirts  not  of  the  Plaintiff's  manufactui^  I  do  not  think  it  right  to 
extend  the  injunction  to  price  lists  or  trade  circulars,  or  other 
advertisements,  of  that  kind,  because  the  fraud  that  is  committed 
is  a  fraud  that  is  committed  with  respect  to  the  ultimate  pur- 
chaser. The  tzade  circulars  and  the  price  lists  are  things  between 
the  Defendants  or  the  manufacturers  and  the  shopkeepers  or 

(1)  8  Sim  477.  (3)  10  Hare,  467. 

(2)  6  Beav.  66.  (4)  3  My.  &  Cn  338.     ; 
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other  dealercfy  who  are  not  deceived  by  themi  and  what  is  im-       L,jj. 
portant  is,  not  to  restrain  the  parties,  who  know  exactly  what        1872 
they  are  dealing  in  and  what  they  are  talking  about^  from  the  use       p^ 
of  the  word  "  Eureka^  which  they  may  fiEdrly  and  honestly  use  to      „  ^• 
describe  the  thing  or  shape  itself,  but  from  tiieir  doing  that  in        — -« 
such  a  way  as  to  induce  an  unwary  or  ignorant  purchaser  to 
believe  that  the  thing  he  is  getting  is  the  article  manufiEtctured 
and  advertised  by  the  Plaintiff. 

The  question  remains  as  to  what  ought  to  be  done  with  respect 
to  the  account.  Having  regard  to  the  fact  that  we  are  establishing 
a  legal  right,  that  we  are  also  giving  an  equitable  nemedy  ancillary 
to  and  consequent  upon  that  legal  right,  and  having  regard  to  the 
fact  that  the  Plaintiff  did  certainly  make  a  misrepresentation, 
which  he  was  not  justified  in  making,  in  his  advertisements  and  . 
invoices,  and  also  to  the  fact  that  the  Plaintiff  seenls  to  have  been 
not  very  vigilant  in  endeavouring  to  ascertain  who  were  interfering 
with  his  trade  mai^  and  having  regard  also  to  the  probability 
that  the  extent  of  the  trade  of  the  Defendants  would  by  no  means 
be  a  measure  of  the  injury  done  to  the  Plaintiff  himself'  because 
the  Plaintiff  does  not  appear  to  have  anything  like  the  extent  of 
the  trade  of  the  Defendants ;  having  regard  to  all  these  circum- 
stances, we  are  of  opinion  that  the  account  should  not  be  earlier 
than  the  filing  of  the  bilL  The  Plaintiff  will  therefore  be  declared 
to  be  entitied  to  the  ordinary  account  from  the  filing  of  the  bill, 
with  the  costs  of  the  suit. 

Sir  G.  Hellish,  LJ.: — 

I  am  of  the  same  opinion.  When  this  case  was  befbre  Lord 
Justice  Qiffard,  on  the  hearing  of  the  appeal  with  respect  to  the 
motion  for  injunction,  he  said :  ''  There  are  two  very  serious  ques- 
tions for  decision  at  the  hearing ;  the  one  is,  whether  the  evidence 
can  be  brought  to  such  a  point  as  to  make  out  UtisA^Ewreka^  is 
puUieijuTiB.  .  .  •  The  other  very  serious  question  is,  whether  the 
Plaintiff  is  or  is  not  precluded  from  suing  by  reason  of  his  having 
described  himself  in  his  invoices  to  a  very  considerable  extent  as 
patentee  of  ^ForcCs  Ewreka  ShirlB!  when  in  fact  he  is  not  the 
patentee  of  those  shirts." 

I  am  of  opinion  that  the  Lord  Justice  Oiffard,  in  those  ex- 
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pressions,  very  correctly  described  the  two  questions  which  have 
to  be  decided  in  this  case ;  and  I  think  the  mode  in  which  he  ex- 
pressed himself  as  to  the  word  '^  Ewreka  "  proves  that  he  did  not 
concur  in  the  opinion  which  the  Vice-chancellor  has  given,  Uiat 
because  Mr.  Ford  always  put  his  own  name  before  the  word 
**  Eureka"  therefore  he  could  not  be  entitled  to  the  word  *  Eureka  " 
as  his  trade  mark,  and  that  he  could  have  no  protection  against 
anybody  who  used  it  unless  that  person  also  used  the  name  of 
Ford.  For  the  reasons  given  by  the  Lord  Justice  James,  which  I 
do  not  repeat,  I  am  clearly  of  opinion  that  originally,  at  any  rate, 
the  Plaintiff  was  entitled  to  be  protected  against  the  use  of  the 
word  *^  Eureka "  by  the  shirt-makers  as  a  violation  of  his  trade 
mark. 

Then  the  question  is,  has  it  become  ptMiei juris?  And  there 
is  no  doubt,  I  think,  that  a  word  which  was  originally  a  inde 
mark,  to  the  exclusive  use  of  which  a  particular  trader,  or  his 
successors  in  trade,  may  have  been  entitled,  may  subsequently 
become  puhliei  Jurist  as  in  the  case  which  has  been  cited  of 
Harvey's  Sauce.  It  was  admitted  that,  although  that  originally 
had  been  the  name  of  a  sauce  made  by  a  particular  individual,  it 
had  become  pMici  juris,  and  that  all  the  world  were  entitled  to 
call  the  sauce  they  made  Harvey's  Sauce  if  they  pleased.  Then 
what  is  the  test  by  which  a  decision  is  to  be  arrived  at  whether  a 
word  which  was  originally  a  trade  mark  has  hecome  puhliei  j'uris  J 
I  think  the  test  must  be,  whether  the  use  of  it  by  other  persons  is 
still  calculated  to  deceive  the  public,  whether  it  may  still  have  the 
effect  of  inducing  the  public  to  buy  goods  not  made  by  the  original 
owner  of  the  trade  mark  as  if  they  were  his  goods.  If  the  mark 
has  come  to  be  so  public  and  in  such  universal  use  that  nobody 
can  be  deceived  by  the  use  of  it,  and  can  be  induced  from  the  use 
of  it  to  believe  that  he  is  buying  the  goods  of  the  original  trader, 
it  appears  to  me,  however  hard  to  some  extent  it  may  appear  on 
the  trader,  yet  practically,  as  the  right  to  a  trade  mark  is  simply  a 
right  to  prevent  the  trader  from  being  cheated  by  other  persons' 
goods  being  sold  as  his  goods  through  the  fraudulent  use  of  the 
^rade  mark,  the  right  to  the  trade  mark  must  be  gone. 

Therefore  I  have  examined  the  evidence  in  this  case  for  the 
purpose  of  determining  whether  the  use  of  the  word  '^  Eurelka  "  has 
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become  puUici  juris  in  that  sense,  and  I  have  come  to  the  con-       L.  JJ. 
elusion  npon  the  whole,  that  as  between  the  wholesale  dealer  and       1872 
the  retail  dealer  it  has  to  this  extent  become  pfMtei  juris,  that  by       fobd 
the  use  of  it  in  the  trade  circulars,  which  are  issued  only  to  retail      Yomn. 
dealers,  or  by  the  shirts  being  inmced  by  the  wholesale  dealers       — 
"  Eureka  Shirts"  no  retail  dealer  would  be  likely  to  be  deceived  or 
to  buy  shirts  which  were  not  made  by  Ford  believmg  they  were 
Ford's  shirts.    But  I  have  come  to  the  conclusion  that  a  very 
considerable  portion  of  the  public,  who  buy  the  shirts  for  the 
purpose  of  wearing  them,  are  still  very  liable  to  be  deceived  by 
the  use  of  the  word  *' Eureka"  as  a  mark  on  the  shirt  itself, 
particularly  when  it  is  affixed  in  the  very  place  where  Mr.  Ford 
has  been  accustomed  to  place  his  mark.    And  the  reason  why  I 
come  to  that  condosion  is  principally  this :  Mr.  Ford  is  the  only 
person  who  has  ever  advertised  these  shirts  as  ^  Eureka  "  shirts, 
and  who  has  ever  advertised  that  he  marks  them  in  that  particular 
place.    There  is  evidence  that,  to  a  very  large  extent,  indeed  for  a 
series  of  years,  Mr.  Ford  has  advertised  that  he  marks  his  shirts  in 
a  particular  part  of  them,  and  that  none  of  them,  except  those  that 
are  marked  "Ford^s  Eureka  Shirts  "  are  genuine. 

Then,  no  doubt^  it  is  said  that  he  has  always  put  *'  Ford's  Eureka 
Shirt"  and  that  would  prevent  the  public  being  deceived.  1 
cannot  think  that  that  would  be  its  practical  effect.  It  is  quite 
obvious  that,  although  he  puts  the  word  "  Ford  "  to  it  for  the  purpose 
of  inducing  people  to  come  to  him,  yet  a  very  large  number  of 
persons  who  read  these  advertisements  would  be  attracted  by  and 
would  remember  the  word  *^ Eureka"  who  would  wholly  forget  the 
word  **Ford"  And  persons  who  had  been  accustomed  to  buy 
these  shirts  marked  ''  Ford's  Eureka  Shirt"  sfi^  persons  who  had 
been  accustomed  to  read  his  advertisement  and  see  that  the  shirts 
were  extensively  advertised  as  *'  Ford's  Eureka  Shirts  "  when  they 
came  and  saw  in  a  shop,  either  in  this  country  or  in  the  colonies, 
marked  as  the  Defendants'  shirts  are  marked,  '^  The  Eureka  Shirt" 
they  would  not  necessarily  remember  the  name  of  Fordy  but  they 
would  suppose  that  these  were  the  advertised  shirts  which  had 
obtained  such  celebrity.  There  can  be  no  doubt  that  there  are 
many  persons  who,  if  there  were  no  difference  as  regards  the  fit  of 
two  shirts,  would  prefer  buying  a  shirt  from  the  original  maker, 
VouVIL  ZD  1 
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and  the  word  ^  Eureka"  marked  upon  a  shirt  would  be  calculated 
to  make  such  persons  believe  that  it  was  made  by  the  man  who 
originally  found  out  and  advertised  the  ^*  Eureka.''  I  am,  there- 
fore, of  opinion  on  the  first  point  that  the  trade  mark  has  not 
been  made  so  publiei  juris  as  to  debar  the  Plaintiff  from  maintain- 
ing his  suit 

Then  comes  the  second  question,  as  to  whether  he  is  piev^ited 
from  having  any  relief  in  this  Court  on  account  of  the  misrepre- 
sentation he  has  made,  partly,  although  not  very  extensively,  by 
public  advertisements,  and  to  a  very  great  extent  by  his  tnll 
heads,  that  this  was  a  patented  article,  when  in  truth  it  is  not. 
Now  it  becomes  necessary  on  this  part  of  the  case  to  consider 
first  whether  an  action  at  law  would  lie  in  this  case ;  and  secondly, 
if  an  action  at  law  would  lie,  whether  the  Plaintiff  ought  to  have 
any  relief  in  equity. 

In  the  first  place  it  is  quite  clear  that  this  is  not  like  the  case  of 
MiUinffton  v.  Fox  (1),  where  the  Defendant  was  a  totally  innoc^it 
person,  and  where  no  action  at  law  would  Ke,  because  the  Defen- 
dant was  not  guilty  of  wilfully  taking  the  Plaintiff's  mark.  This 
is  a  case  which  is  exactly  like  Sykes  v.  Sykee  (2),  which  is  abrays 
cited  as  to  the  common  law  right  to  maintain  actions  of  this 
kind,  and  where  it  was  expressly  held,  that,  although  the  retailer 
purchasing  the  article  is  not  deceived,  yet  if  a  trade  mark  is 
put  upon  that  article  for  the  purpose  of  deceiving  the  persons  who 
purchase  from  the  retail  dealer,  an  action  at  law  will  lie.  This 
is,  in  my  opinion,  a  case  of  that  kind,  and  it  is  therefore  one  in 
which  an  action  at  lawjpnmd/ocfd  could  be  maintained. 

Then  would  it  be  a  defence  to  that  action  at  law  that  the  Plain- 
tiff has  made  false  representations  to  the  public  that  his  article 
was  patented  when  in  fact  it  was  not  ?  If  the  false  representation 
was  in  the  trade  mark  itself,  although  I  cannot  find  that  that  point 
has  ever  been  decided  or  raised  in  a  Court  of  Common  Law,  yet  I 
am  disposed  to  think,  and  indeed  I  have  a  pretty  dear  op&ion, 
that  if  that  question  were  raised  it  would  be  held  that  the  fact  of 
the  trade  mark  itself  containing  a  false  representation  to  the 
public  would  be  an  answer  at  law  to  an  action  brought  for  a 
deceptive  use  of  the  trade  mark  by  the  Defendant.  The  dedara- 
(1)  8  My.  ^  Cr.  338.  (2)  3  B.  &  C.  541. 
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tion  at  law  always  begins  by  setting  out  that  the  Plaintiff  had  used  L-  JJ. 
for  a  length  of  time  a  certain  particular  trade  mark,  and  that  his  }^ 
goods  were  known  by  that  trade  mark^  and  it  substantially  sets  Fobd 
up  that  by  the  user  of  that  mark,  and  his  goods  being  known  in  Fostsr, 
the  market  by  it,  he  has  practically  got  a  right  to  the  use  of  that 
mark.  It  appears  to  me  that  it  would  come  within  the  rule  Ex 
turpi  causa  non  oritur  actio  ;  that  if  the  trade  mark  contains  a  false 
representation  calculated  to  deceive  the  public,  a  man  cannot  by 
using  that,  which  is  in  itself  a  fraud,  obtain — 1  do  not  say' an 
exclusive  right — but  any  right  at  all.  I  may  observe  that  Syhes  v. 
Sykes  (1)  is  the  only  case  in  which  the  article  was  described  as  a 
patent  article.  The  word  "  patent**  was  in  the  trade  mark  :  the 
article  was  called  **  Sylces^  Patent,*'  but  in  that  case  there  had  been 
originally  a  patent,  and  there  was  no  imputation  that  there  was 
any  fraud  in  the  use  of  the  word.  All  the  world Jmight  know  that 
the  patent  had  expired.  The  word  was  simply  used  as  a  descrip- 
tion  of  the  article.  The  same  reasoning  would  apply  if  the  trade 
was  a  fraudulent  trade.  In  that  case  also  I  have  no  doubt  that  no 
action  could  be  maintained.  In  Perry  v.  TruejUt  (2)  and  Pidding 
V.  How  (3)  there  was  very  good  reason  for  supposing  that  the  trade 
itself  was  a  fraud.  The  object  of  the  trader  in  Perry  v.  TruejUt  was 
to  sell  under  the  name  of  "  Mexican  Balm  "  some  composition  which 
never  came  from  Mexico,  but  which  was  said  to  be  composed  from 
some  wonderful  herbs  to  be  got  only  in  Mexico.  So  in  Pidding 
V.  JTou;  there  was  evidence  that  the  object  was  to  persuade  the 
world  that  the  tea  which  was  called  **  Eowqua's  Mixture  "  was  an 
extraordinary  mixture,  made  up  by  some  great  man  in  China,  when 
in  point  of  fact  it  was  made  in  England. 

It  resembled  a  case  which  I  remember  being  tried  at  TorJc, 
where  there  was  a  question  respecting  the  sale  of  some  Peruvian 
guano,  which  was  proved  to  be  a  manufacture  made  at  BwZ7. 
A  number  of  witaiesses  stated  that  everybody  in  the  trade  knew 
that  Peruvian  guano,  unless  the  words  "  Genuine  Cribba "  were 
added,  meant  an  article  made  in  this  country ;  but  they  could  not 
deny  that  when  a  farmer  bought  some  to  put  on  his  fields,  he 
thought  he  was  buying  guano  from  Peru.  In  that  case,  the  sale 
was  held  to  be  a  gross  fraud,  and  there  is  no  doubt  that  no  right 

(1)  3  B.  &  C.  541.  (2)  6  Beav.  66.  (3)  8  Sim.  477. 
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could  arise  out  of  it.  But  where  the  trade  is,  as  in  this  case,  a  per- 
fectly honest  trade,  and  where  the  trade  mark  is,  as  in  this  case,  a 
perfectly  honest  trade  mark,  I  am  clearly  of  opinion  that  there  is 
no  common  law  principle  upon  which  it  is  possible  to  hold  that 
the  fact  of  the  Plaintiff  having  been  guilty  of  some  collateral 
fraud  would  be  an  answer  to  an  action.  It  would  be  impos- 
sible to  plead  at  law  as  a  justification  for  the  Defendants'  com- 
mitting the  fraud  that  the  Plaintiff  had  committed  a  fraud  on  some 
one  else.  Such  a  plea  would  be  no  answer  to  the  action.  It  is 
true  that  in  this  case  the  bills  containing  this  false  representation 
as  to  its  being  a  patented  article  are  proved  to  have  been  given 
to  the  Defendants  themselves;  but  there  is  not  the  sligh^;^t 
evidence  or  the  slightest  reason  for  supposing  that  the  Defendants 
were  ever  deceived  by  that  representation  because  they  knew  per- 
fectly well  that  there  was  no  patent  for  these  shirts.  There  would 
be  this  further  difficulty  to  be  solved  :  How  much  misrepresenta- 
tion must  be  made  to  be  an  answer  to  an  action  ?  Is  it  to  be  said 
that  if  the  Plaintiff  had  on  one  single  day  issued  an  advertisement 
containing  a  false  representation,  therefore  all  his  rights  were 
gone  ?  I  can  see  no  way  of  determining  how  far  the  misrepre- 
sentation must  extend  before  it  would  be  considered  an  answer  to 
an  action  or  a  suit. 

I  am  therefore  of  opinion  that  an  action  at  law  could  have  been 
maintained  in  this  case.  And  we  are  in  the  same  position  now  as 
if,  before  Sir  John  BoWs  Act,  which  altered  the  rule  of  this  Court, 
an  injunction  had  been  refused  with  leave  to  the  Plaintiff  to  bring 
an  action  at  law,  and  that  action  had  been  tried  and  a  verdict 
obtained  for  the  Plaintiff,  and  the  Plaintiff  were  now  before  the 
Oourt  asking  for  his  injunction.  Now,  is  the  injunction  to  be 
granted  or  not  ?  It  appears  to  me  in  this  case  that  the  injunction 
must  be  granted,  unless  it  can  be  held  that  it  is  a  case  in  which 
a  Court  of  Equity  would  grant  an  injunction  to  restrain  the 
Plaintiffs  action;  because  it  cannot  be  right,  if  the  Plaintiff  is 
allowed  to  maintain  his  action,  that  he  should  be  obliged  to  bring 
perpetual  actions  at  law  instead  of  having  his  injunction  in  this 
Court. 

The  only  question  therefore  remaining  is.  Would  a  Court  of 
Equity,  on  account  of  his  false  representations,  restrain  the  action 
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at  law  ?    I  know  of  no  authority  for  that.    On  the  contrary,  in  all      L,  JJ. 
these  cases  in  which  the  Oonrt  has  refused  an  injunction  on  the       1S72 
ground  of  misrepresentation,  it  has  allowed  an  action  at  law  to  be       ^^^ 
brought  if  the  party  chose  to  bring  it.    All  the  authorities  tend  in      «  *- 

that  direction,  and  seem  to  hold  that  if  an  action  at  law  will  lie        

there  will  be  a  remedy  in  this  Court  by  injunction.  Indeed  I  do 
not  see  what  equitable  right  the  Defendant  could  haye  to  restrain 
such  an  action.  He  is  simply  a  person  who  has  committed  a  fraud 
himself,  and  who  has  no  equitable  right  whateyer,  and  the  only 
decision  which  can  be  cited  as  an  authority  is  the  Leather  Cloth 
Company  y.  American  Leather  OUdh  Company  (1),  where,  no  doubt^ 
Lord  Wettbury  and  Lord  Kingedoum  appear  to  say  that  false  repre- 
sentations of  this  kind  might  be  an  answer  to  a  suit  in  equity. 
But  that  was  plainly  a  case  where  the  misrepresentation  was  in 
the  trade  mark  or  label  itself  and  I  haye  carefully  read  through 
the  judgments  of  Lord  Kingedown  and  Lord  Weslbury^  and  it 
appears  to  me  that  they  had  simply  that  question  before  them, 
and  they  had  not  at  all  present  to  their  minds  the  question  which 
we  haye  to  decide,  namely,  whether  a  collateral  misrepresentation 
would  be  an  answer  to  an  action  at  law ;  and  if  it  be  not  an  answer 
to  an  action  at  law  whether  it  could  be  an  answer  to  a  suit  in  equity. 
I  have  therefore  come  to  the  conclusion,  on  the  second  ground 
also,  that  it  constitutes  no  reason  why  the  Plaintiff  should  not 
maintain  a  suit  in  this  Court 

I  entirely  agree  in  what  has  been  said  by  the  Lord  Justice  that 
baying  regard  to  the  fact  that  the  Plaintiff  has  to  a  certain  extent 
slept  on  his  rights,  and  haying  regard  to  the  misrepresentation 
which  he  has  made,  he  is  not  entitled  to  what  is  the  peculiar 
remedy  of  this  Court,  and  which  can  only  be  got  in  equity, 
namely,  an  account  for  the  last  six  years  previously  to  the  filing  of 
tiie  bill  of  the  profits  made  by  the  sale  of  shirts  by  the  Defendants 
with  his  trade  mark  upon  them.  If  this  action  had  been  tried 
before  a  jury  I  am  quite  confident  that  upon  this  evidence  he 
would  only  have  recovered  40«.  damagea  There  is  no  evidence 
of  specific  loss,  and  therefore  a  Court  of  Law  would  have  looked 
upon  it  as  an  action  brought  to  try  the  rights  and  the  Plaintiff 
would  only  have  recovered  nominal  damages ;  and  I  think  that  he 
(1)  11  H.  L.  0. 528. 
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L.  JJ.      is  not  entitled  to  any  account  which  would  enable  him  to  recover 
1872       sums  in  equity  which  he  could  not  have  recovered  at  law. 

Sib  W.  M.  Jaues,  L.J.: — 

The  form  of  the  injunction  will  be  "  to  restrain  the  Defendants 
from  applying  the  mark  or  title  of  *  Eureka '  to  any  shirts  manu- 
factured by  them  or  to  any  shirts  sold  by  them,  unless  manufactured 
by  the  Plaintiffs,  and  from  selling  any  shirts  already  marked  with 
the  mark  and  title  ^  Eureka^  cmless  such  mark  or  title  has  been 
applied  with  the  sanction  of  the  Plaintiff;  and  from  issuing  any 
boxes  or  packages  on  which  the  mark  or  title  of  ^ Eureka^  shall  be 
applied  to  shirts  not  of  the  Plaintiff^s  manufacture;  and  from 
affixing  or  using  any  label  or  card  or  other  mark  containing  the 
word  *  Eureka  *  to  or  upon  any  shirts  not  of  the  Plaintiff's  manu- 
facture/' That  leaves  them  at  liberty  to  advertise  tJie  name  as 
between  themselves  and  the  trade;  and  then  th^*e  will  be  an 
account  as  prayed  in  the  bill,  but  limited  to  the  period  since  the 
filing  of  the  bill. 

Solicitors  for  the  Plaintiff:  Messrs.  Edmands  &  Mayltew. 
•    Solicitors  for  the  Defendants :  Messrs.  Phd;ps  dt  Sidgwick. 


L.JJ.  HAYWAED  v.  PILE. 

1872  [1865    H.  166.] 

June  12.  Practice — Bevivor — Death  of  Sole  Plaintiff  after  Decree — Order  to  proceed 
without  BepreeerUative  of  Plaintiff-^IB  &  16  Viet,  c  86,  ».  44 

A  tenant  for  life,  the  sole  Plaintiff  iu  an  administration  suit,  died  after 
decree,  an  arrear  of  income  remaining  due  to  him.  He  left  a  will,  appointing 
an  executor ;  but  the  executor  died  without  proving  the  will. 

The  Court,  on  the  apph'cation  of  one,  of  the  Defendants,  made  an  order  to 
revive  the  suit  against  the  other  Defendants,  without  any  representative  of 
the  original  Plaintiff,  but  without  prejudice  to  any  application  by  a  personal 
representative  of  the  original  Plaintiff  to  intervene. 

IN  this  case  the  bill  was  filed  by  a  tenant  for  life,  as  sole  Plaintiff, 
against  the  executors  and  residuary  legatees  of  a  testator,  for  the 
administration  of  his  estate.    The  common  decree  fpr  adminis- 
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tration  was  made  in  1866,  under  which  the  acoonnts  had  been      L  JJ. 
taken.    Before  the  certificate  of  the  Chief  Clerk  was  signed  the       1872 
Plaintiff  died,  haying  by  his  will  appointed  J.  B.  Black  his  eze-    hatwabd 
cutor.    Blaeh  did  not  prove  the  will ;  and  in  November,  1871,       p^ 
J.  Young,  who  was  one  of  the  residuary  legatees,  obtained  an  order       — 
from  the  Master  of  the  Bolls,  under  the  44th  section  of  the 
Chancery  Improvement  Act,  appointing  Black  representative  of  the 
Plaintiff's  estate  for  the  purpose  of  the  suit,  and  reviving  the  suit 
against  the  other  Defendants  and  Black. 

Before  the  order  was  drawn  up,  it  was  ascertained  that  Black 
died  a  few  days  before  the  application  was  made ;  and  as  no  person 
took  out  administration  to  the  estate  of  the  Plaintiff,  Young  made 
a  fresh  application  to  the  Master  of  the  Bolls  to  appoint  the 
solicitor  of  the  suitors'  fund  to  represent  the  estate  of  the  Plaintiff 
instead  of  Black,  and  for  an  order  to  revive  the  suit 

The  Master  of  the  Bolls  felt  a  difficulty  in  making  the  order, 
and  requested  that  the  case  might  be  mentioned  to  the  Lords 
Justices. 

Mr.  Bevir  accordingly  now  renewed  the  application  before  the 
Lords  Justices  on  behalf  of  Young,  He  referred  to  Bliss  v.  Put- 
nam  (1) ;  Joint  Stock  Discount  Company  v.  Brown  (2) ;  Dean  of 
Ely  V.  Qayford  (3).  He  stated  that  the  interest  of  the  Plaintiff 
had  not  entirely  ceased,  as  a  balance  of  income  was  due  to  his 
estate,  as  well  as  his  costs. 

The  Lords  Justices  made  the  following  order : — 

That  this  suit  do  stand  revived  at  the  suit  of  the  said  /.  Young 
against  the  other  Defendants,  and  be  in  the  same  plight  and  con- 
dition as  the  same  was  in  at  the  time  of  the  abatement  thereof; 
and  that  this  suit  do  proceed  in  the  absence  of  the  personal  repre- 
sentative of  the  deceased  Plaintiff;  but  this  order  is  to  be  without 
prejudice  to  the  personal  representative  of  the  late  Plaintiff,  when 
constituted,  applying  to  this  Court  for  liberty  to  intervene. 

Solicitors :  Messrs.  Wood,  Street,  &  Hayter. 

(1)  29  Beav.  20.  (2)  Law  Rep.  8  Eq.  376. 

f    (3)  16  Beav.  56L 
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L.  JJ.  Ex  parte  FISHER     In  re  ASH. 

1872 

,^X*         Act  of  Bankruptcy^BUl  of  ScHe—Anignment  of  all  Debhr'i  Property— Fresh 

June  6,  7, 2 1 .  Advance* 

Where  a  sum  of  money  is  advanoed  upon  the  hith  of  a  promise  by  the 
debtor  to  give  a  bill  of  sale  of  his  property,  the  sum  so  advanced  is  to  be  con- 
sidered as  adrauced  upon  the  security  of  the  bill  of  sale ;  but  in  such  a  case 
the  promise  must  be  an  absolute  one. 

Where  a  debtor  on  the  eve  of  bankruptcy  assigns  all  his  property  to  a 
creditor  to  secure  a  past  debt  as  well  as  a  fresh  advance,  the  smallness  of  the 
fresh  advance,  although  not  necessarily  making  the  assignment  an  act  of 
bankruptcy,  is  strong  evidence  that  the  advance  was  made,  not  to  enable  the 
debtor  to  continue  his  trade,  but  to  secure  the  past  debt. 

A  trader  applied  to  a  creditor,  who  had  previously  advanced  him  £600,  for 
a  further  advance  of  £100,  which  was  accordingly  made  on  the  debtor  giving 
a  conditional  promise  that  if  he  did  not  repay  the  £100  within  ten  days  he 
would  make  an  assignment  of  all  his  property  to  the  creditor  to  secure  both 
the  past  and  fresh  advance.  Default  was  made  in  payment,  and  the  assign- 
ment was  executed.  Shortly  afterwards  the  debtor  became  bankrupt,  and 
the  property  was  sold  for  about  £700  : — 

Held  (reversing  the  decision  of  the  Chief  Judge  in  Bankruptcy),  that, 
having  regard  to  the  conditional  nature  of  the  promise  and  the  smallness  ol 
the  fresh  advance,  the  assignment  was  an  act  of  bankruptcy  and  void  against 
the  creditors. 

XHIS  was  an  appeal  from  an  order  of  ;the  Chief  Judge  in  Bank- 
ruptcy declaring  that  a  certain  deed  of  assignment,  dated  the  27th 
of  October,  1871,  was  valid  against  the  trustee  of  the  bankruptcy 
of  John  Ash,  and  that  certain  household  furniture  was  not  in  the 
order  and  disposition  of  the  bankrupt. 

John  Ash  was  formerly  in  partnership  with  JE.  C.  OriJfUhs  as 
millers,  near  Newport,  in  Shropshire,  and  the  firm  having  become 
bankrupt  AsVs  household  furniture  was  purchased  by  his  brother- 
in-law,  James  Wells,  who  permitted  Ash  and  his  family  to  have  the 
use  of  it.  The  circumstances  under  which  Ash  afterwards  executed 
the  deed  of  assignment  were  stated  in  the  affidavit  of  James  Wdb, 
the  assignee,  as  follows : — 

**  In  or  about  the  month  of  February,  1871,  the  said  /.  Ash  in- 
formed me  that  Sansbrooh  Mitt  would  be  to  let,  and  that  if  he 
could  take  the  same  and  recommence  business  he  would  be  able 
to  obtain  the  trade  of  the  best  customers  of  the  late  firm  of 
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Griffiths  &  Ash,  and  asked  me  to  lend  him  snfiScient  capital  to  com-      L.  JJ. 
mence  business.    I  then  had  great  confidence  in  the  said  /.  Ash,       1872 
and  for  the  sake  of  his  wife,  and  after  asking  time  to  consider  it,     Exparte 
I  consented  to  lend  him  the  money  required,  but  upon  condition      ^^heb. 
that  he  sent  me  at  least  once  a  quarter  a  balance  sheet  shewing        ash. 
the  trade  done  and  the  state  of  his  affairs,  and  that  I  should  have 
full  power  oyer  him,  and  that  if  I  required  it  at  any  time  he 
should  assign  to  me  the  mill  and  all  his  other  effects  as  security 
for  my  money,  to  which  he  the  said  J.  Ash  agreed.    I  thereupon 
advanced  him  the  several  sums  next  hereinafter  mentioned." 

The  deponent  then  set  out  various  sums,  amounting  in  the  whole 
to  £600,  the  last  instalment  of  which  was  advanced  on  the  2nd  of 
June,  1871 ;  and  stated  that  on  the  23rd  of  August,  1871,  he 
examined  /.  Ash's  accounts,  when  there  appeared  a  deficiency  of 
£81  0^.  Ie7.,  which  on  the  11th  of  October,  1871,  was  reduced  to 
£63  4d.  2d.    He  then  proceeded  as  follows : — 

^  On  the  26th  of  October,  1871,  the  said  /.  Ash  came  quite  un- 
expectedly to  my  house  at  Dept/ard,  and  I  saw  him  in  the  presence 
of  my  wife.  He  stated  that  he  had  come  up  to  ask  me  to  let  him 
have  some  more  money,  and  named  £300,  as  he  had  not  sufficient 
to  work  his  business.  My  wife  then  reminded  him  that  when  he 
first  applied  for  money  with  which  to  recommence  business  I  told 
him  that  I  could  not  advance  him  more  than  £500,  and  that  I  had 
already  lent  him  £600.  The  said  /.  Ash  then  replied  that  he  had 
overbought  himself;  that  the  stuff  was  in  the  mill,  and  must  be 
paid  for  on  the  following  Saturday;  that  no  one  could  be  doing 
better  than  he  had  been  doing  for  the  last  month  or  two ;  and  that 
he  was  doing  more  trade  than  he  had  capital  for.  I  then  said  that 
I  could  not  advance  him  more,  as  I  felt  that  I  had  already  done 
more  than  I  ought  on  account  of  my  large  family.  The  said 
/.  Ash  then  said  that  he  had  plenty  of  money  due  to  him  in  the 
following  week,  and  asked  me  to  lend  him  some  to  -meet  his  pay- 
ments on  the  following  Saturday,  and  he  would  repay  it  the 
following  week  as  soon  as  he  had  collected  the  money  that  would 
be  then  payable  to  him.  The  said  /.  Ash  also  offered,  as  an  in- 
ducement to  me  to  lend  him  more  money,  then  to  assign  Sansbrook 
Mill  and  all  his  effects  to  me  to  secure  the  previous  advances  and 
the  amount  to  be  then  lent,  to  which  I  replied  that  if  I  did  lend 
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him  more  money  I  should  not  only  require  the  deed  offered  by 
him^  but  should  send  down  my  brother  to  look  after  my  interest ; 
but  I  still  refused  to  lend  him  more  money,  and  suggested  that  his 
creditors  would  wait  a  few  days,  and  that  he  could  give  them 
cheques  post-dated  to  agree  with  the  time  at  which  he  would  haTe 
money  to  meet  them ;  and  the  said  /•  Ash  then  left,  intimating 
that  he  would  act  on  my  suggestion.  On  the  next  morning,  being 
Friday,  the  27th  of  October,  1871,  to  my  great  surprise,  the49aid 
cT*.  Ash  again  came  to  my  house,  bringing  a  note  from  his  wife 
stating  that  he  had  overbought  himself,  and  asking  me  to  let  him 
have  an  over-draft  on  his  bankers  (meaning,  I  suppose,  that  I  was 
to  be  security  for  the  money  he  was  to  overdraw).  I  still  refused 
to  lend  him  any  more  money,  and  the  said  /.  Ash  again  offered  the 
assignment  before  mentioned.  I  still  objected,  and  my  wife  in- 
quired particularly  if  the  last  balance  sheet  sent  was  correct,  as  it 
shewed  a  profit  of  more  than  £15  in  one  month.  The  said  J.  Ash 
repeated  twice  over  that  it  was  correct,  and  said  that  the  loss  at 
first  starting  had  arisen  through  his  buying  badly,  but  that  no  one 
could  be  doing  better  than  he  was  at  the  present  time,  and  that  if 
I  would  then  assist  him  to  get  out  of  his  temporary  difficulty  it 
should  not  occur  again.  My  wife,  being  anxious  on  behalf  of  her 
sister,  the  wife  of  the  said  J,  Aah,  then  asked,  if  I  would  lend  him 
£100  for  a  week,  if  he  would  first  go  with  me  to  my  solicitor,  Mr. 
Mead^  and  execute  the  proposed  deed,  to  which  the  said  /.  Ash 
agreed.  I,  however,  was  not  able  to  leave  my  ^business  at  that 
moment,  and  having  regard  to  the  short  time  for  which  the  further 
advance  was  to  be  made,  I  proposed  to  let  the  deed  stand  over  for 
the  few  days  for  which  the  money  was  to  be  lent,  and  that  if  it  was 
not  repaid  on  Tuesday,  the  7  th  of  November,  1871,  the  time  men- 
tioned by  the  said  /.  Ash  at  which  he  should  have  plenty  of  money, 
I  should  take  my  brother  down  to  look  after  my  interest,  and  that 
the  said  /.  Ash  should,  as  arranged  between  us,  execute  the  assign- 
ment of  the  mill  and  all  his  other  effects  to  secure  all  my  advances, 
including  the  £100  then  to  be  advanced.  To  this  the  said  /•  Ash 
agreed,  and  I  then  handed  him  £100  in  cash. 

*'  The  said  /.  Ash  did  not  repay  to  me  on  the  said  7th  of  November, 
1871,  as  agreed,  the  said  sum  of  £100  so  advanced  by  me,  but  on 
the  morning  of  the  7th  of  November,  1871, 1  received  a  letter 
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from  him,  stating  that  he  could  uot  repay  me  the  £100  as  pro-       L.  JJ. 
misedy  and  requesting  me  to  go  down,  as  before  agreed.    I  there*        1S72 
fore,  on  the  same  day,  consulted  my  said  solicitor,  and  instructed     Ex^rh 
him  to  prepare  the  assignment  so  agreed  to  be  executed.     On      Fibhbe. 
the  8th  of  November,  1871, 1,  accompanied  by  my  brother  Thomas       ash! 
Welhy  went  down  to  Netvport^  when  I  informed  the  said  /.  Ash 
that  I  had  given  instructions  for,  and  should  require  him  to  exe- 
cute the  assignment  according  to  the  agreement  hereinbefore  set 
forth,  and  I  then  left  my  said  brother  in  possession  of  the  fomiture 
so  purchased  by  me  as  aforesaid,  and  instructed  him  to  watch  all 
the  chattels  and  effects  of  the  said  /.  Ash  so  agreed  to  be  assigned 
to  me  as  aforesaid,  and  to  protect  my  interest  therein  as  afore* 
said." 

The  assignment  was  dated  the  27th  of  October,  1871,  and 
thereby,  in  consideration  of  £604  14^.  6i.  previously  advanced,  and 
£20  interest  thereon,  and  also  in  consideration  of  £100  then  lent  by 
J.  Wdls  to  /.  A^,  the  said  /.  Ash  assigned  the  mill  and  premises, 
and  all  the  stock  in  trade,  plant,  fixtures,  and  trade  ddbts  and  con- 
tracts, to  /.  Wdb,  his  executors,  administrators,  and  assigns,  subject 
to  redemption  on  payment  of  the  sum  of  £724  145.  6d.  with 
interest,  within  twenty-four  hours  after  demand.  And  the  deed 
contained  power  for  Wells  to  take  immediate  possession  without 
further  notice,  and  to  manage  the  business,  and  to  sell  the  mill 
and  other  premises  assigned. 

/.  Ash  stated,  in  his  examination,  that  from  the  very  beginning 
of  the  transaction  he  was  anxious  to  execute  a  bill  of  sale  at  once  to 
Wdhj  but  that  Wdls  said  that  if  he  gave  a  bill  of  sale  it  would 
cripple  him.  In  other  respects  he  substantiated  the  account  given 
by  Wdls. 

On  the  5th  of  December  a  petition  was  presented  for  an  adju- 
dication of  bankruptcy  against  Ash,  in  the  Stafordshire  County 
Court,  under  which  he  was  adjudicated  bankrupt  on  the  15th  of 
December.  The  property  comprised  in  the  assignment  was  after- 
wards sold  for  £718.  The  Judge  having  declared  that  the  deed  of 
assignment  was  void  against  the  creditors,  and  that  the  household 
furniture  was  in  the  order  and  disposition  of  the  bankrupt,  W§lls 
appealed  from  his  decree  to  the  Chief  Judge  in  Bankruptcy,  who 
overruled  the  opinion  of  the  Judge  of  the  County  Court,  and  dis- 
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charged  the  order  on  both  points.     From  this  decision  the  trustee 
under  the  bankruptcy  appealed. 

The  question  as  to  the  furniture  turoed  entirely  on  the  effect  o 
the  evidence,  and  it  is  not  thought  necessary  to  report  the  argu 
ments  on  that  subject. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Bagley,  for  the  Appellant : — 
The  assignment  was  clearly  an  act  of  bankruptcy.  It  is  admitted 
that,  practically,  it  comprised  the  whole  of  the  debtor's  property 
There  was  no  agreement  for  a  bill  of  sale  when  the  first  £600  wa 
advanced.  On  the  contrary,  the  creditor  declined  to  take  one 
lest  the  debtor  should  be  **  crippled.**  The  bill  of  sale  is  not  madi 
valid  by  the  fresh  advance,  for,  in  the  first  place,  it  was  not  givei 
when  the  firesh  advance  was  made,  nor  was  there  any  absolot 
agreement  for  a  bill  of  sale,  but  only  a  conditional  promise  that  i 
the  money  was  not  paid  in  a  week  or  ten  days — in  other  words,  i 
the  debtor  proved  to  be  hopelessly  insolvent — ^a  bill  of  sale  was  U 
be  given.  In  the  second  place,  the  new  advance  bore  a  very  smal 
proportion  to  the  sum  previously  advanced  and  to  the  value  o 
the  property.  In  order  to  support  a  bill  of  sale,  the  first  adranci 
must  be  of  such  a  substantial  sum  as  would  be  likely  to  help  thi 
debtor  to  recover  himself:  Oraham  v.  Chapman  (1);  Lomax  t 
Bweton  <2) ;  Ex  parte  Cohen  (3);  Lacon  v.  Liffen  (4) ;  Hutten  t 
Cruttwea  (5). 

Mr.  BooAu/rgh,  Q.C.,  and  Mr.  Mead,  for  the  Respondent : — 

The  transaction  was  perfectly  lond  fde,  and  the  money  was  al 
expended  by  the  debtor  in  carrying  on  his  trade.  It  is  well  esta 
blished  by  the  authorities  that  where  a  bill  of  sale  of  all  a  debtor'i 
property  is  given,  partly  for  a  past  debt  and  partly  to  secure  i 
fresh  advance,  it  is  not  an  act  of  bankruptcy,  provided  the  fresl 
advance  be  bond  fide  to  enable  the  debtor  to  carry  on  his  business 
That  was  the  case  here.  The  whole  transaction  was  bond  fide,  anc 
the  creditor  refused  to  make  the  fresh  advance  without  a  bill  o 
sale  covering  the  whole  debt.  It  is  true  that  the  fresh  advance 
was  small  compared  with  the  original  debt,  but  where  there  is  £ 


(1)  12  C.  B.  85. 

(2)  Law  Rep.  6  0.  P.  107. 


(3)  Law  Rep.  7  Ch.  20. 

(4)  4  Giff.  75. 


(5)  1  E.  &  B.  15. 
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mortgage  and  not  a  sale,  that  does  not  signify :  Mercer  v.  Peter-       ^-  ^^' 
Bon{\);  AUm  v.  Bonnetl  (2) ;  Ex  parte  Homan  (3).  ^^^ 


It  is  true  that  the  execution  of  the  bill  of  sale  was  postponed     ^  p«^ 

FiSIIKB. 

for  a  few  days,  but  the  promise  was  absolute  that,  in  default  of        ^^  ^ 
payment  at  the  expiration  of  that  time,  it  should  be  executed.    It        ^^ 
was  such  a  contract  as  the  creditor  could  have  enforced  if  the 
debtor  had  refused  to  execute  the  assignment 

Mr.  De  Gex^  in  reply. 


June  21.  Sir  G.  Hellish,  L  J.,  delivered  the  judgment  of  the 
Court  as  follows  :— 

This  was  an  appeal  from  an  order  of  the  Chief  Judge  in  Bank- 
ruptcy. The  County  Court  Judge  of  Staffordshire  made  an  order 
that  a  deed  of  assignment  of  the  27th  of  October,  1871,  made 
between  the  bankrupt  John  Ash,  of  the  one  part,  and  one  James 
Wells,  of  the  other  part,  was  invalid  as  against  the  trustee  and  an 
act  of  bankruptcy,  and  that  certain  household  furniture  was  in  the 
order  and  disposition  of  the  bankrupt  at  the  time  of  his  bank- 
ruptcy. The  Chief  Judge  reversed  the  order  of  the  County  Court 
Judge  on  both  points.  We  intimated  at  the  close  of  the  argument 
that,  in  our  opinion,  there  was  no  sufficient  evidence  that  the 
household  furniture  was  in  the  order  and  disposition  of  the  bank- 
rupt at  the  time  of  the  bankruptcy,  and  that  on  this  part  of  the 
case  the  order  of  the  Chief  Judge  must  be  affirmed ;  but  we  have 
now  to  determine  whether  the  execution  of  the  bill  of  sale  was  an 
act  of  bankruptcy  on  the  part  of  the  bankrupt.  The  circumstances 
under  which  the  bill  of  sale  was  given  are  stated  in  the  affidavit  of 
James  Wdls,  and  we  are  willing  to  take  his  account  of  the  transac- 
tion as  substantially  correct.  [His  Lordship  then  read  the  para- 
graphs from  We[l£  affidavit,  stated  above,  and  continued : — ] 

The  account  of  the  bankrupt  substantially  agrees  with  that  of 
3Ir«  TFeSs,  but  he  states  that  the  time  given  to  him  to  repay  the 
£100  was  ten  days  instead  of  a  week ;  that  the  £100  was  applied 
in  paying  the  debts  of  three  creditors ;  that  he  asked  Wdls  from 
the  very  first  day  he  commenced  advancing  him  money  to  take  an 

(1)  Law  Rep.  2  Ex.  804 ;  Ibid.  3  Ex.  (2)  Law  Rep.  5  Ch.  577. 

104.  (3)  Ibil.  12Eq.598. 
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assignment,  but  that  he  declined  to  take  one  because  the  giving  a 
bUl  of  sale  would  cripple  the  bankrupts  The  bill  of  sale  was  as 
follows : — [His  Lordship  stated  the  material  parts  of  the  deed  of 
assignment,  and  continued : — 1 

It  was  admitted  that  the  bill  of  sale  was  a  oouYeyance  of  the 
whole  of  the  baukrupt's  effects.  The  property  comprised  in  the  bill 
of  sale  included  horses  and  utensils,  £230 ;  stock-in-trade  at  cost 
price,  £194 ;  book  debts,  £294 ;  making  altogether  £718.  Some 
deduction  ought  probably  to  be  made  from  the  amount  in  estima- 
ting the  real  value  of  the  property  conveyed,  but  there  was  no 
evidence  what  the  deduction  ought  to  be.  Under  the  above 
circumstances,  the  Chief  Judge  held  that  the  £100  was  hand  fide 
advanced  on  the  security  of  the  bill  of  sale,  and  that  this  was  suffi- 
cient, on  the  authority  of  recent  cases,  to  prevent  the  bill  of  sale 
being  an  act  of  bankruptcy.  We  agree  that  the  authorities  esta- 
blish, as  a  general  rule,  that  where  a  sum  of  money  is  advanced 
upon  the  faith  of  a  contract  that  a  bill  of  sale  shall  be  given,  the 
sum  so  advanced  is  to  be  treated  as  advanced  upon  the  credit  of  the 
bill  of  sale,  and  is  not  to  be  considered  as  a  past  debt,  and  also  that  an 
assignment  by  a  debtor  of  all  his  effects,  partly  as  a  security  for  a 
past  debt  and  partly  as  a  security  for  a  substantial  fresh  advance, 
is  not  necessarily  an  act  of  bankruptcy:  HuUon  v.  CrvttweU  (1) ; 
PenmH  v.  Beynolde  (2) ;  Lomax  v.  Buxton  (3) ;  Mercer  v.  Peter- 
son  (4) ;  AUen  v.  Bonnett  (5).  The  present  case,  however,  appears 
to  us  to  differ  from  all  that  have  been  hitherto  decided  in  some 
very  material  particulars.  In  the  first  place,  the  dhly  sum  which 
it  was  contended  could  be  treated  as  a  fresh  advance  made  upon 
the  credit  of  the  bill  of  sale,  namely,  the  £100,  bears  a  much 
smaller  proportion  both  to  the  past  debt  and  to  the  value  oi  the 
property  conveyed  than  in  any  of  the  previous  cases ;  and  in  the 
next  place,  according  to  the  evidence,  there  was  no  absolute  pro- 
mise, at  the  time  when  the  £100  was  advanced,  that  a  bill  of  sale 
should  be  given  in  all  events,  but  only  a  conditional  promise  that 
if  the  £100  was  not  repaid  in  a  week  or  t^i  days,  then  a  bill 
of  sale  should  be  given  to  secure  both  the  £100  and  the  past  debt 


(1)  1 E.  &  B.  15. 

(2)  11  C.  B.  (N.S.)  709. 

(3)  Law  Rep.  6  C.  P.  107. 


(4)  Law  Rep.  2  Ex.  30i ;  Ibid.  3  Ex. 
104. 

(5)  Law  Rep.  5  Ch.  577. 
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of  £624 ;  a^d  there  is  also  evidence  from  which  we  infer  that  it  L.  JJ. 
was  understood  between  the  bankrupt  and  Mr.  Wdb  from  the  com-  1872 
mencement  of  the  advances  that  a  bill  of  sale  was  to  be  given,  if  sxparu 
required  by  Mr.  Welh,  though  for  the  purpose  of  protecting  Mr.  Fmheb. 
AfA^B  credit  in  the  meantime^  the  giving  of  the  bill  of  sale  was  ash. 
purposely  postponed  until  he  was  unable  to  go  on,  and  was  in  a  state 
of  insolvency.  Was  then  the  £100  su£Scient  in  amount  to  make 
the  advance  a  substantial  advance  ?  In  PenneU  v.  Beynolds  (1), 
which  was  the  first  case  in  which  it  was  held,  contrary  to  the 
opinion  of  Lord  Campbell  m  BitUestone  v.  CooJce  (2)  and  Button  v. 
CrfMwell(S),  that  an  assignment  of  all  a  trader's  effects,  partly  in 
security  of  a  past  debt  and  partly  for  a  fresh  advance,  was  not 
necessarily  an  act  of  bankruptcy,  it  does  not  appear  what  was  the 
amount  of  the  past  debt,  but  the  fresh  advance  was  £250,  and  the 
goods  conveyed  sold  for  £515,  and  the  Court  did  not  hold  that 
there  was  no  act  of  bankruptcy,  but  sent  the  case  down  for  a  new 
trial  on  the  ground  that  there  was  not  necessarily  an  act  of  bank- 
ruptcy. In  Mercer  v.  Peterson  (4)  the  old  debt  was  £107  8s.  (though 
there  was  considerable  doubt  whether  it  could  be  considered  an 
old  debt),  the  fresh  advance  was  £64,  and  the  value  of  the  property 
conveyed  was  £115 ;  and  Chief  Justice  CoeJcbum  says,  "  The  simple 
question  then  is,  whether  the  sum  oC  £64  can  be  considered  as  an  • 
equivalent  for  the  transfer  of  the  bankrupt's  property.  The 
effects  we  may  take  to  have  been  worth  £115,  and  even  if  the 
£64  were  the  sole  consideration,  I  think  we  should  be  justified 
in  holding  it  to  have  been  a  substantial  consideration,  sufficient 
to  support  the  subsequent  transaction."  In  Lomax  v.  Buxton  (5) 
the  past  debt  was  £161,  the  fresh  advance  was  £250.  It  does 
not  appear  what  was  the  value  of  the  property  conveyed;  but 
as  a  creditor  who  had  a  debt  of  £750  secured  on  the  same 
property  accepted  the  £250  in  discharge  of  his  debt,  the  property 
conveyed  could  not  have  been  of  much  greater  value.  In  Allen 
V.  Bonnett  (6)  the  past  debt  was  £450,  and  the^  present  advance 
was  £300.  It  does  not  appear  what  was  the  value  of  the  property 
conveyed ;  but  more  than  seventeen  months  elapsed  before  bank- 

(1)  11  C.  B.  (N.S.)  709.  (4)  Law  Rep.  2  Ex.  804;   Ibid. 

(2)  6  E.  &  B.  296.        '  3  Ex.  104. 

(3)  1  E.  &  B.  15.  (5)  Ibid.  6  0.  P.  107. 

(6)  Law  Eep.  5  Ch.  577. 
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ruptcy  took  place,  and  the  true  ground  of  the  decision  appears  tc 
have  been  that  it  was  too  late  to  rely  on  the  execution  of  the  deed 
as  an  act  of  bankruptcy,  though  Lord  Hatherley  recognises  the 
rule  that  a  substantial  fresh  advance  will  preyent  an  assignment  oi 
all  the  estate  and  effects  of  a  trader  being  an  act  of  bankruptcy. 
In  the  present  case  the  fresh  advance  is  less  than  a  sixth  of  the 
old  debt,  and  not  more  than  from  a  fifth  to  a  sixth  of  the  property 
conveyed.  We  do  not,  however,  think  that  we  can  lay  down  as  a 
matter  of  law  that  the  smallness  of  the  amount  of  the  advance 
necessarily  makes  the  bill  of  sale  an  act  of  bankruptcy ;  but  we 
think  it  affords  strong  evidence  that  the  principal  object  of  the 
parties  in  the  whole  transaction  was,  not  to  enable  the  bankrupt  to 
continue  his  trade,  but  to  secure  to  Mr.  Welh  the  repayment 
of  his  past  advances. 

Then  the  other  circumstances  of  the  case  which  we  have  before 
pointed  out  are  to  be  taken  into  consideration.  It  appears  to  us 
that  Mr.  Wells  made  the  advance  of  the  £100  to  the  bankrupt, 
taking  from  him  a  promise  that  he  would  repay  it  in  a  week  or 
ten  days  as  a  test  whether  he  could  go  on  or  not  When  Mr.  WelU 
was  told  by  the  bankrupt  at  the  beginning  of  the  interview  between 
them  that  he  required  a  further  advance  of  £300,  he  must  have 
known  that  in  all  probability  a  temporary  advance  of  £100  would 
be  insufficient  for  the  purpose,  and  we  cannot  help  thinking  that 
he  limited  his  advance  to  £100,  not  because  he  thought  that  sum 
would  be  sufficient  to  enable  the  bankrupt  to  go  on,  but  because  he 
calculated  it  was  the  sum  which  the  property  to  be  assigned  to  him 
could  secure  in  addition  to  the  money  already  advanced. 

Then  we  think  we  ought  to  take  into  consideration  that  the 
promise  to  give  a  bill  of  sale  made  at  the  time  when  the 
£100  was  advanced  was  but  a  repetition  of  promises  previously 
made  that  a  bill  of  sale  should  be  given  in  time  to  save  Mr.  WdU 
from  loss.  Although  we  do  not  dispute  the  rule  that  where  a 
sum  of  money  is  advanced  on  the  faith  of  a  promise  that  a  bill 
of  sale  shall  be  given,  such  sum  is  to  be  treated  as  a  present 
advance  on  the  security  of  a  bill  of  sale,  we  do  not  think  tliis  rule 
will  protect  transactions  where  the  giving  of  the  bill  of  sale  is 
purposely  postponed  until  the  trader  is  in  a  state  of  insolvency,  in 
order  to  prevent  the  destruction  of  his  credit,  which  would  result 
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from  registering  a  bill  of  sale.  We  think  that  such  a  postpone-  L.  JJ. 
ment  is  e?idence  of  an  intention  to  commit  an  actual  fraud  against  1872 
the  general  creditors.  In  the  present  case  we  have  no  doubt  that  joTpaffc 
if  Mr.  Wdls  had  refused  to  advance  the  further  sum  of  £100,  and  ^ 
a  bill  of  sale  of  all  the  bankrupt's  effects  had  then  been  giyen,  the 
execution  of  the  bill  of  sale  would  have  been  an  act  of  bankruptcy, 
notwithstanding  the  previous  promise  of  the  bankrupt  that  he 
would  give  a  bill  of  sale.  Then  ought  it  to  make  any  difference 
that  such  a  small  further  sum  of  £100  was  advanced  upon  a 
promise  that  it  should  be  repaid  in  a  week  or  ten  days,  and  that 
if  it  was  not  repaid  a  bill  of  sale  should  be  given  ?  We  are  of 
opinion  that  it  ought  not.  The  £100  was  applied  in  payment  of 
debts  previously  due  from  the  bankrupt ;  but  as  the  debt  to  Mr. 
Wdh  was  increased  by  £100,  the  other  creditors  obtained  no 
advantage  from  the  payment.  It  was  argued,  no  doubt,  that  the 
advance  of  £100  was  to  enable  the  bankrupt  to  go  on  with  his 
trade,  and  that  if  he  had  been  able  to  go  on  with  his  trade,  that 
might  have  been  for  the  advantage  of  the  other  creditors ;  but  we 
ore  of  opinion  there  was  no  reasonable  probability,  and  that  both 
Mr.  Wells  and  the  bankrupt  must  have  known  there  was  no  reason- 
able probability,  that  the  advance  of  £100,  to  be  repaid  in  a  week  or 
ten  days,  would  enable  the  bankrupt  to  go  on.  We  are  of  opinion 
that  if  we  were  to  hold  this  bill  of  sale  to  be  valid,  we  should  practi- 
cally abrogate  the  rule  that  the  assignment  of  the  whole  of  a  debtor's 
effects  in  consideration  of  a  past  debt  is  an  act  of  bankruptcy,  and 
should  in  every  case  enable  a  fEivoured  creditor,  who  can  trust  his 
debtor  to  give  him  a  bill  of  sale  of  all  his  property  when  required, 
to  obtain  payment  of  his  debt  in  full  to  the  prejudice  of  the  other 
creditors.  The  result  is,  that  so  much  of  the  order  of  the  Chief 
Judge  as  relates  to  the  bill  of  sale  must  be  reversed,  and  that  so 
much  of  the  order  of  the  County  Court  Judge  as  declared  that  the 
deed  was  invalid  as  against  the  trustee  and  an  act  of  bankruptcy 
must  be  afSrmed.  We  think  that  the  trustee  should  have  his 
costs  out  of  the  estate,  but  that  there  should  be  no  other  order  as 
to  costs. 

Solicitors  for  the  Appellant :  Messrs.  Cope,  Base,  db  Pearson,  for 

Messrs.  Fisher  &  Hodges,  Newport,  Shropshire. 

Solicitors  for  the  Bespondent :  Messrs.  Mead  dt  Son. 
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In  re  GENERAL  ROLLING  STOCK  COMPANY. 

JOINT  STOCK  DISCOUNT  COMPANTS  CLAIM. 
Winding-up — Statute  of  LimitationB — Companies  Act^  1862,  s,  98. 

A  oompany  was  ordered  to  be  wound  up  in  February,  1865.  The  eert 
ficate  of  debts  and  claims  was  made  in  December,  1870;  and  in  Januar 
1871,  a  dividend  was  paid  on  the  debis  which  had  been  established.  ] 
March,  1871,  the  holder  of  bills  of  exchange  to  a  large  amount,  which  hi 
been  accepted  by  the  company  and  had  become  payable  in  Febmaiy,  186 
gave  the  first  notice  of  his  claim  and  applied  for  leave  f6  prove,  not  disturbii 
previous  dividends.  The  proof  having  been  rejected  by  the  Master  of  tl 
Rolls,  on  the  ground  that  the  debt  was  barred  by  the  Statute  of  Limit 
tions : — 

Beld,  on  appeal,  that  by  the  Companies  Act,  1862,  the  assets  are  tobi 
applicable  to  the  payment  of  all  liabilities  of  the  company  subsisting  at  tl 
date  of  the  winding-up  order ;  that  from  that  time  the  Statui€  of  Limitatioi 
does  not  run  against  a  creditor,  and  that  the  claimants  were  entitled  to  proT 
not  disturbing  former  dividends. 

xHIS  was  a  motion  by  way  of  appeal  from  a  decision  of  tl 
Master  of  the  Rolla 

An  order  was  made  on  the  11th  of  Febntary,  1866,  for  windin 
up  the  General  Bdling  Stock  Company,  Limiied.  The  genen 
certificate  as  to  debts  and  claims  was  made  on  the  14th  of  Jk 
cember,  1870.  In  pursnance  of  an  order  dated  the  29th  of  Deeen 
ber,  1870y  the  h'qnidator,  in  January,  1871,  paid  to  the  creditoi 
whose  debts  and  claims  had  been  admitted  by  the  certificate 
dividend  of  7«.  in  the  pound. 

Onthe  17th  of  March,  1866,  an  order  was  made  for  winding  u 
the  Joint  Stock  Discount  Company,  Limited.  This  company  wa 
the  holder  of  acceptances  of  the  BoUing  Stock  Company  for  sum 
amounting  to  £25,500,  which  fell  due  some  in  February,  1865,  an< 
the  rest  at  the  beginning  of  March,  1865.  Owing  to  some  unex 
plained  omission,  no  claim  was  made  in  the  winding-up  of  th 
BoUing  Stock  Company  in  respect  of  these  bills  till  the  31st  c 
March,  1871,  when  the  liquidators  of  the  Joint  Stock  Discount  Com 
pcmy  sent  in  a  claim  for  £18,969  lis.  Id.,  the  balance  of  prmcipa 
money  and  interest  due  on  the  bills  up  to  the  11th  of  February 
1865.    The  claim  being  resisted,  the  liquidators  of  the  Joint  ISsd 
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DiBcount  Company  obtained  an  order  for  leaye  to  go  in  and  prove 
their  debt,  not  disturbing  any  preyions  dividends.  Upon  their 
going  in  to  prove,  the  liquidator  of  the  BiMing  Stock  Company  set 
up  the  Statute  of  LmUaiums.  The  matter  was  adjourned  into 
Court,  and  the  Master  of  the  Bolls  decided  that  the  statute  was  a 
bar  (1),  and  dismissed  the  application  with  costs.  The  liquidators 
of  the  Diseomd  Company  appealed. 

Mr.  jFVy,  0.0.,  and  Mr.  Jackson,  for  the  appeal  motion: — 

We  submit  that  clearly,  on  the  construction  of  the  Companies 
Act,  1862,  the  stattite  is  no  defence.  An  order  for  winding  up  is 
analogous  to  a  decree  in  a  creditor's  suit.    The  Court  restrains  a 


L.JJ. 
1872 


(1)  1872.  May  4.  Lobd  Romillt, 
M.R.:-. 

I  think  this  case  is  settled  by  Ex 
parte  Farest(2  Giff.42),  for  I  do  not  see 
any  such  difference  between  the  statute 
of  1862  and  the  statute  of  1848  as  can 
affect  the  case.  The  question  is  not  one 
depending  on  a  rule  made  by  the  Court ; 
it  is  not  like  the  question  whether  a 
creditor  holding  security  could  prove 
for  his  whole  debt ;  there  the  Court  of 
Chancery  in  administering  assets,  and 
the  Court  of  Bankruptcy,  each  made  a 
peculiar  rule  for  itself,  the  question  not 
being  settled  as  to  either  Court  by  any 
Act  of  Parliament  Here  the  question 
must  depend  on  the  Act  of  Parliament. 
Neither  the  Court  of  Bankruptcy  nor 
the  Court  of  Chancery  has  any  power  to 
make  a  rule  that  the  SkUtUe  of  Limita" 
iUms  shall  not  apply  if  by  law  it  does 
apply.  The  only  question  is  whether 
there  is  such  a  vesting  of  the  assets  of 
the  company  in  trust  for  the  creditors 
as  prevents  the  application  of  the  Statute 
of  Limitations.  I  am  at  a  loss  to  find 
any  such  trust.  The  property  is  in  the 
company,  it  is  the  property  of  the  com- 
pany, the  Court  of  Chancery  has  the 
custody  of  the  property  of  the  company, 
and  the  Court  of  Chancery  confides  this 
custody  of  the  property  to  the  official 
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liquidator;  and  it  directs  the  ofiBcial 
liquidator  to  proceed  in  the  name  of  the 
company ;  suing  in  the  name  of  the 
company,  defending  in  the  name  of  the 
company,  accepting  things  in  the  name 
of  the  company,  and  the  like ;  and  there 
is  nowhere  a  vesting  of  all  the  assets  for 
the  benefit  of  all  the  creditors ;  there  is 
nothing  in  the  shape  of  a  trust  I  am 
of  opinion  that  although  the  Court  of 
Chancery  must  administer  the  assets 
according  tQ  certain  rules,  and  for  the 
benefit  of  the  creditors  in  the  first  in- 
stance and  the  shareholders  afterwards, 
the  Court  of  Chancery  has  no  property 
vested  m  itself,  it  does  not  hold  it  as 
a  trustee  for  anybody,  it  does  not  do 
anything  to  prevent  the  application 
of  the  StcUute  of  LimitcUions.  And  I 
think  the  reason  of  the  statute  applies 
in  this  case  just  as  much  as  it  does  in 
ordinary  cases  between  the  creditor  and 
the  customer ;  its  object  being  to  prevent 
stale  demands,  and  to  make  persons 
diligent  in  the  establishment  of  their 
claims.  At  all  events,  I  think  I  am 
bound  by  decision,  as  I  see  no  such 
difference  between  the  Act  of  1862  and 
that  of  1848  as  can  affect  the  applica- 
bility of  the  case  to  which  1  have  re- 
ferred. 
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L.  JJ.  creditor  firom  continuing  any  proceeding  to  enforce  his  debt  (sec 

1872  85),  and  the  Act  itself  predndes  his  instituting  any  prooeedii 

^J]J^  without  the  leave  of  the  Court  (sect  87).    It  cannot  have  b© 

Gembbal  intended  that  in  the  case  of  a  clear  demand  an  action  should 

BOLLIMO 

Stock      brought  merely  in  order  to  avoid  the  Statute  of  Limitatians.    T 

*    property  of  the  company  is  in  the  custody  of  the  Court  (sects.  £ 

^"dZ^^  94,  95),  and  by  sect.  98  the  Court  is  to  see  the  assets  appUed 
Company's    discharge  of  the  liabilities  of  the  company,  which  must  mean 

liabilities  existing  when  it  is  ordered  to  be  wound  up.     Sect  1 

shews  the  extent  of  the  consequences  of  not  coming  forward 
prove  in  due  time.  Where  a  decree  is  made  in  a  creditor's  s 
the  statute  does  not  run  after  filing  the  bill :  Stemdale  v.  Eavk 
son  (1).  The  case  of  Ex  parte  Forest  (2)  was  under  statutes  t 
proceedings  under  which  were  in  the  nature  of  the  proceedii 
in  a  partnership  suit,  where  the  assets  are  administered  for  t 
benefit  of  the  partners,  and  not  of  the  creditors. 

Mr.  SoutJigaie,  Q.C.,  and  Mr.  Buth^  for  the  liquidator  of  t 
Rolling  Stock  Company : — 

Ex  parte  Forest  is  a  case  which,  we  submit,  clearly  governs  t 
present  In  one  of  the  repealed  statutes,  20  &  21  Vict.  c.  78,  s. 
the  Legislature  thought  it  necessary  to  provide  that  the  Statute 
LimUations  should  not  run  during  the  proceedings.  The  pres( 
statute  contains  no  such  provision. 

Sir  W.  M.  James,  L. J.  :— 

I  think  that  this  case  is  entirely  unprejudiced  by  the  decision 
Forest* 8  Case  before  Yice-Chancellor  Sttuirt,  and  that  it  is  unnec 
sary  for  us  to  consider  whether  that  decision  was  founded  oe 
right  view  of  the  combined  operation  of  the  Acts  of  Parliam< 
then  in  force.  The  statute  which  governs  the  present  case  is  de 
The  98th  section  enacts  that,  **  As  soon  as  may  be  after  making 
order  for  winding  up  the  company,  the  Court  shall  settle  a  list 
contributories,  with  power  to  rectify  the  register  of  members  in 
coses  where  such  rectification  is  required  in  pursuance  of  this  A 
and  shall  cause  the  assets  of  the  company  to  be  collected,  a 
applied  in  discharge  of  its  liabilities."  A  duty  and  a  trust  a 
(1)  1  Sim.  393.  (2)  2  Giff.  42. 
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thus  imposed  upon  the  Cionrt,  to  take  care  that  the  assets  of  the  L.  JJ. 
company  shall  be  applied  in  discharge  of  its  liabilities.  What  1872 
liabilities  ?  All  the  liabilities  of  the  company  existing  at  the  time  j^  ,^ 
when  the  winding-up  order  was  made  which  gives  the  right  It  ^^^ 
appears  to  me  that  it  would  be  most  unjust  if  any  other  con-  Jf'"^^ 
struction  were  put  upon  the  section.  After  a  winding-up  order  — 
has  been  made,  no  action  is  to  be  brought  by  a  creditor  except  by  ^j^^xjht*^ 
the  special  leave  of  the  Court,  and  it  cannot  have  been  the  inten-    ^^^^^ 

tion  of  the  Legislature  that  special  leave  to  bring  an  action  should        

be  given  merely  in  order  to  get  rid  of  the  Statute  of  Limitations, 
It  must  have  been  intended  that  such  leave  should  be  given 
only  in  cases  where  the  Court  thought  that  an  action  was  the  most 
proper  means  of  determining  the  question  as  to  the  liability  of 
the  company.  In  the  present  case  it  is  not  disputed  that  at  the 
time  of  the  winding-up  order  the  compaiiy  was  liable  to  the 
holders  of  these  bills,  and  the  winding-up  order  enures  to  the 
benefit  of  the  holders.  No  possible  mischief  or  inconvenience  can 
arise  from  this,  for  a  day  is  fixed  for  creditors  to  come  in  and 
prove,  and  the  Act  expressly  provides  that  any  creditor  who  does 
not  come  in  within  the  time  named  shall  lose  the  benefit  of  any 
dividend  that  has  been  paid  in  the  meantime.  No  mischief, 
therefore,  can  be  done  to  the  other  creditors  by  reason  of  the 
delay  or  laches  of  any  creditor,  since  if  he  delays  beyond  the  proper 
time  he  must  take  his  chance  of  what  assets  he  can  find  for  pay- 
ment of  his  debt,  not  disturbing  any  former  dividend. 

Sm  G.  Mellish,  L.  J.  :— 

I  am  of  the  same  opinion.  I  think  that  the  case  is  governed  by 
the  98th  section  of  the  present  Act,  and  that  it  is  unnecessary  to 
consider  what  was  the  proper  construction  of  the  former  Acts.  It 
appears  to  me  to  be  the  clear  meaning  of  that  section,  that  the 
assets  should  be  applied  in  satisfaction  of  all  the  liabilities  which 
existed  at  the  time  of  the  winding-up  order.  That  being  so,  I 
think  we  must  consider  that  the  Legislature  intended  us  to  follow 
the  analogy  of  other  cases  where  the  assets  of  a  debtor  are  to  be 
divided  amongst  his  creditors,  whether  in  bankruptcy  or  insolvency, 
or  under  a  trust  for  creditors,  or  under  a  decree  of  the  Court  of 
Chancery,  in  an  administration  suit.    In  these  cases  the  rule  is 
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that  everybody  who  had  a  subsisting  claim  at  the  time  of  the 
adjudieatioDy  the  insolvencyy  the  creation  of  the  trust  for  creditors, 
or  the  administration  decree,  as  the  case  may  be,  is  entitled  to 
participate  in  the  assets,  and  that  the  BtaliUe  of  IdmiicUums  does 
not  run  against  this  claim,  but,  as  long  as  assets  remain  uiiad- 
ministered  he  is  at  liberty  to  come  in  and  prove  his  daim,  not 
disturbing  any  former  dividend. 

Solicitors  for  the  Plaintiff :  Messrs.  Davidson,  Carr,  &  Co. 
Solicitors  for  th^  Defendants :  Messrs.  Mack^nzie^  Trinder,dt  Co, 
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In  re  INDIA   AND    LONDON    LIFE  ASSURANCE  l.jj. 

COMPANY.  1872 

Novation  <f  Contract — Tranter  o/Bimness  of  Life  Insurance  Company —  June^^ 

Acquiescence — Annuitant, 

The  deed  of  settlement  of  the  /.  Life  Insurance  Company  provided  that 
in  a  certain  event  a  general  meeting  of  the  company  might  resolve  on  its 
dissolution,  and  that  in  such  a  case  proper  measures  should  be  taken  for 
effecting  such  dissolution,  without  prejudice  to  the  rights  of  the  parties  then 
insured,  and  thereupon  the  afifairs  of  the  company  should  with  all  convenient 
speed  be  wound  up,  and  the  liabilities  of  the  company  be  satisfied  or  other- 
wise suflSciently  provided  for  by  reinvestment  or  by  transfer  to  other  existing 
and  approved  assurance  offices.  In  accordance  with  this  provision  a  resolutiou 
was  passed  to  dissolve  the  company,  and  the  business  and  assets  were  trans- 
ferred to  the  E.  Company, 

The  Petitioner,  who  had  purchased  an  annuity  on  his  life  from  the  7. 
Company,  refused  to  assent  to  the  transfer  of  his  policy  to  the  E,  Company ; 
but  he  received  payment  of  his  annuity  from  the  E.  Company  till  it  was 
wound  up.     He  then  presented  a  petitipn  to  wind  up  the  /.  Cofnpaivj  ; — 

Eeldy  first,  that  although  the  dissolution  and  transfer  of  the  business  of  the 
I,  Company  were  perfectly  valid,  yet  the  words  in  the  deed  of  settlement 
reserving  the  rights  of  the  parties  assured  were  conclusive  in  shewing  that 
there  could  be  no  novation  of  the  contract  with  the  policy-holders  without 
their  consent.  Secondly,  that  the  acceptance  of  the  payment  of  the  tuinuity 
from  the  E,  Company  was  no  evidence  that  the  Petitioner  had  adopted  tho 
E,  Company  as  his  debtors,  and  that  he  was  still  a  creditor  of  the  /.  Com" 
pany. 

Order  of  MaiinSy  V.C,  winding  up  the  I,  Company,  affirmed, 

JLHIS  was  an  appeal  from  an  order  of  Vice-Chancellor  Malins  for 
the  winding-up  of  the  India  and  London  Life  Assurance  Company, 
which  had  been  amalgamated  with  the  European  Assurance 
Society. 

The  company  was  established  in  October,  1846,  under  the 
statute  7  &  8  Vict  c.  110. 

The  deed  of  settlement  was  dated  the  16th  of  April,  1846.  By 
the  163rd  clause  it  was  provided  that  if  one-tenth  of  the  nominal 
capital  should  have  been  lost,  a  general  meeting  should  at  once 
be  convened  to  determine  upon  the  propriety  of  dissolving  the 
company,  and  at  such  meeting  a  majority  of  votes  present  might 
resolve  on  the  dissolution  of  the  company. 
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The  164th  clause  provided  *'  that  after  a  resolution  that  a  dif 
solution  shall  take  place,  the  company  shall  cease  to  grant  an 
new  assurances,  and  proper  measures  for  the  purpose  of  effectin 
such  dissolution,  without  prejudice  to  the  rights  of  the  partic 
then  assured,  shall  be  taken  by  a  committee  composed  of  th 
directors  for  the  time  being  of  the  company  and  of  an  equf 
number  of  persons  to  be  chosen  by  the  proprietors,  and  thereupo 
the  affairs  and  concerns  of  the  company  shall,  with  all  conveniei 
speed,  be  wound  up,  and  the  debts  and  liabilities  of  and  claims  o 
the  company  be  satisfied,  repurchased,  discharged,  or  otherwis 
sufficiently  provided  for  by  investment  or  by  transfer  to  othc 
existing  and  approved  assurance  offices,  or  in  such  other  mann€ 
and  by  such  other  means  as  may  then  be  agreed  on." 

The  Petitioner,  Colonel  Dyke,  in  October,  1854,  purchased  a 
annuity  of  £275,  for  which  he  paid  £4500.  The  policy  cox 
tained  the  usual  clause  that  no  director  or  other  proprietor  of  th 
company  should  be  liable  beyond  the  amounts  due  upon  thei 
respective  shares.  This  annuity  was  regularly  paid  till  the  yea 
1860,  when  the  company,  having  lost  one-tenth  of  their  capita 
passed  a  resolution  to  dissolve,  and  transferred  their  business  to  th 
EiATopean  Assuratiee  Society  in  conformity  with  the  164th  clause. 

A  proposal  was  made  to  Colonel  Dyke  to  allow  his  contract  t 
be  transferred  to  the  Ewropea/n  Society,  and  to  accept  the  liabilit 
of  that  society  for  payment  of  the  annuity  in  lieu  of  the  JiuiFi 
and  London  Company,  and  some  correspondence  took  place,  but  i 
his  letters  Colonel  Dyke  refused  to  accede  to  such  transfer,  an 
threatened  legal  proceedings  against  the  company  for  the  purpa 
of  restraining  them  from  effecting  the  amalgamation.  These  pn 
ceedings  were,  however,  not  taken ;  and  the  Petitioner  regularl 
received  his  annuity  from  the  European  Society  from  the  yet 
1860  till  April,  1871,  when  that  society  was  ordered  to  be  woun 
up.  With  the  exception  of  receiving  his  annuity,  the  Petitionc 
did  no  act  which  could  be  considered  an  act  of  acquiescence  in  th 
transfer.  < 

Colonel  Dyke  then  presented  this  Petition  for  a  winding-u 
order  against  the  India  and  London  Company.  The  Yice-Chai 
cellor  was  of  opinion  that  the  word  '^approved"  in  the  164t 
clause  of  the  deed  of  settlement  meant  approved  by  the  perso 
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-whose  rights  were  transferredy  and  that  as  the  Petitioner  had  never      L.  JJ. 
approved  of  the  Ewropean  Society^  or  consented  to  the  transfer  of       1872 
his  contract  to  that  society,  he  still  remained  a  creditor  of  the       j^  ,^ 
India  and  London  Company.     He  accordingly  made  the  order  j^J^^™ 
prayed  for.     The  India  and  London  Company  appealed  from  this   Assuranob 
decision.  

Mr.  Jackson  and  Mr.  MaonagJUen,  for  the  Appellants,  contended 
that  an  '^  approved "  assurance  ofiSce  meant  an  pfiSce  to  which 
there  was  no  reasonable  objection.  The  object  of  the  clause  was 
that  all  proper  precautions  should  be  taken,  and  then  that  the 
policy-holders  should  be  bound  by  the  transfer  of  business.  Colonel 
Dyke  made  his  contract  with  notice  of  the  deed  of  settlement, 
and  was  bound  by  its  provisions.  But,  independently  of  the  deed 
of  settlement,  Colonel  Dyke  had  acquiesced  in  the  amalgamation. 
He  threatened  at  first  to  take  proceedings  to  stop  it^  but  afterwards 
Tvithdrew  his  opposition,  and  then  took  the  benefit  of  it  by  receiving 
his  annuity  regularly  from  the  Ewropea/n  Society.  He  had  therefore 
accepted  their  liability,  and  released  the  India  and  London  Com- 
pany.  They  referred  to  In  re  Waterloo  Life  Aseuranee  Company  (1) ; 
In  re  Family  Endowment  Society  (2) ;  Spencer's  Case  (3) ;  In  re 
Times  Life  Assurance  and  Qua/ra/niee  Company  (4). 

Mr.  Qlasscj  Q.C.,  and  Mr.  Qraham  Hastings^  for  the  Petitioneri 
were  not  called  on. 

Mr.  Pea/rson^  Q.C.,  and  Mr.  Mwray^  for  the  Ewropea/n  Assurance 
Society. 

Sir  W.  M.  James,  L  J. : — 

I  have  been  really  surprised  by  the  argument  which  has  been 
raised  by  the  Appellants  upon  the  letters  written  by  the  Petitioner. 
They  appear  to  me  to  be  conclusive  against  any  acquiescence  on 
his  part  He  says  in  effect,  '^  I  will  not  be  handed  over  to  the 
European  ;  rather  than  that  I  will  file  a  bill  against  you."  The 
directors  reply  that  they  have  done  nothing  contrary  to  their  deed 
of  settlement,  and  they  defy  him  to  file  a  bill.    I  feel  no  doubt 

(1)  33  Beav.  542.  (3)  Law  Eep.  6  Ch.  862. 

(2)  Law  Rep.  5  Ch.  118.  (4)  Ibid.  5  Ch.  881. 
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li.  JJ.       that  the  Petitioner  had  no  right  to  file  a  bill  against  them,  because 

1872        they  had  not  contravened  the  deed  of  settlement,  and  so  long  as 

In  re       his  annuity  was  paid  him  he  had  no  cause  of  complaint.    He  con- 

h^vovSn  ^^^^  to  receive  his  annuity  from  the  Europeany  which  he  had  a 

A86UKANOB    perfect  right  to  do,  and  which  any  other  man  of  common  sense 

would  have  done. 

That  brings  us  to  the  consideration  of  the  meaning  of  the  164th 
clause  of  the  settlement  It  is  not  necesscu'y  to  express  any  opinion 
on  the  meaning  of  that  clause  if  it  had  not  contained  the  words 
"  without  prejudice  to  the  rights  of  the  parties  then  assured ;" 
although  I  am  inclined  to  think  that  the  clause  was  never  intended 
to  provide  for  a  novation  of  contract  with  the  policy-holders,  but 
was  confined  to  matters  affecting  the  shareholders.  Therefore, 
even  without  those  words,  I  should  have  had  a  difiSculty  in  seeing 
how  the  rights  of  the  Petitioner  were  affected;  but  with  these 
qualifying  words  I  should  not  have  thought,  but  for  my  experience 
in  such  cases,  that  the  point  was  arguable.  I  am  of  opinion  that 
the  Vice-Chancellor's  decision  was  right,  and  the  appeal  must  be 
dismissed  with  costs. 


Sir  G*  Mellish,  L.  J.  :— 

I  am  of  the  same  opinion.  When  a  proper  construction  is  put 
upon  the  164th  clause  there  is  very  little  diflSculty  in  the  case. 
The  dissolution  is  expressly  stated  to  be  "  without  prejudice  to  the 
rights  of  the  parties  then  assured."  What,  then,  are  the  rights  oi 
these  assured  creditors  ?  By  the  terms  of  the  policy  the  share- 
holders were  not  to  be  liable  beyond  the  amount  due  on  theit 
shares.  But  Colonel  Dyke  had  a  right  to  insist  that  if  it  was 
necessary  they  should  be  called  upon  to  pay  the  fuU  amount  ol 
their  shares,  and  this  was  one  of  the  rights  which  were  not  to  be 
prejudiced. 

The  only  question  therefore  is,  whether  the  Petitioner  has  done 
anything  to  abandon  this  right  The  effect  of  the  corre^ndencc 
seems  to  me  perfectly  clear.*  Both  parties  appear  at  first  to  have 
put  their  claims  too  high.  The  company  said,  "  We  can  hand  you 
over  to  the  European  Assurance  Society  without  your  consent ;' 
and  Colonel  DyJce  said,  <'  You  have  no  right  to  make  the  transfei 
at  all."    ;  Ultimately  both  parties  assented  to  what  appears  to  me 
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the  true  construction  of  the  clause^  namely,  that  the  company  had  L.  Jj. 

a  right  to  transfer  their  business  to  the  Etiropean,  but  that  Colonel  1872 

Byke,  if  he  could  not  get  his  annuity  from  the  Et^opean^  still  re-  j^ 

tained  his  right  to  recur  to  the  India  Company.    He  refused  to  j^^^/^ 

accept  any  fresh  policy,  but  simply  went  to  the  European  and  Assubancb 

received  his  annuity  from  them,  treating  them  as  the  hand  to  

make  the  payment;  but  he  did  this  without  prejudice  to  his  right 
to  come  upon  the  India  Company  if  the  European  did  not  pay 
him. 

Solicitors  for  the  Appellants :  Messrs.  Uptons,  Johnson  <&  Co. 
Solicitors  for  the  Petitioner :  Messrs.  Bangerfield  <&  Eraser. 
Solicitors  for  the  European  Society :  Messrs.  Lewis,  Munns,  <& 
Longden. 


June  19. 


PRESTON  V.  CORPORATION  OF  GREAT  YARMOUTH.        l.jj. 

11870    P.    54.]  1^ 

Corporation  Bonds — Bight  to  Payment — Payment  by  Lot— Receiver. 

By  an  Act  of  Parliament,  Commissioners  were  appointed,  who  were  to 
expend  money  in  improving  a  town ;  they  were  authorized  to  levy  rates  on 
the  town  and  to  borrow  money  on  the  security  of  the  rates,  giving  bonds 
for  the  money  so  borrowed,  of  which  £100  at  the  least  should  be  chosen  by 
lot,  and  paid  off  every  year.  Interest  on  the  bonds  had  been  duly  paid,  and, 
except  in  two  years,  £100  had  been  paid  off  every  year,  but  above  £16,000 
remained  on  the  security  of  the  bonds : — 

Held  (aflSrming  the  decision  of  Bacon,  V.C),  that  holders  of  bonds  to  the 
amount  of  £800  were  not  entitled  to  immediate  payment  out  of  the  rates  or 
to  a  receiver  of  the  rates. 

JjY  an  Act  of  Parliament,  50  Geo.  3,  c.  xxiii.,  the  mayor  of  Oreat 
Yarmouth  and  other  persons  were  appointed  Commissioners,  and 
were  authorized  to  provide  for  b'ghting  and  paving  the  town,  and 
to  execute  other  works  in  the  town.  And  for  the  purpose  of 
raising  money  to  answer  and  defray  the  charges  of  carrying  the 
Act  into  execution,  the  Commissioners  were  authorized  to  assess 
and  levy  certain  rates  on  the  landlords  and  owners  of  lands  and 
buildings  in  the  town  of  Qreai  Yarmouth.  And  it  was  enacted 
"That  it  shall  and  may  be  lawful  to  and  for  the  said  Commis- 
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L.  J  J.      sioners,  or  any  seven  or  more  of  them,  from  time  to  time  to  borrow 
1872       and  take  up  at  interest  sach  sum  or  sums  of  money,  so  as  that  the 

Pbmton     8^^  borrowed  shall  not  at  any  one  time  exceed  in  the  whole  the 
iiATioN  ^'"^  ^^  £20,000,  as  they  shall  judge  necessary  for  the  several  pnr- 

jF  Great  poses  of  this  Act  upon  the  credit  of  the  said  rates,  assessments, 
and  moneys  to  be  made,  levied,  collected,  and  received  by  virtue 
of  this  Act,  and  by  writing  under  their  hands  and  seals  to  assign 
all  or  any  part  of  the  said  rates,  assessments,  or  moneys  to  such 
person  or  persons  as  shall  lend  or  advance  any  money  thereon,  or 
to  his  heir,  or  their  trustee  or  trustees,  as  a  security  for  the  prin- 
cipal money  to  be  advanced  with  legal  interest  for  the  same,  and 
the  charges  and  expenses  of  such  assignment  thereof  (to  be  made 
as  hereinafter  mentioned),  shall  be  from  time  to  time  defrayed  by 
the  said  Commissioners  out  of  the  moneys  so  borrowed."  And 
it  was  enacted  that  the  Commissioners  should  every  year  after 
the  expiration  of  the  first  three  years  from  the  day  of  the  com- 
mencement of  the  Act  pay  off  and  discharge  the  sum  of  £100  at 
least  of  the  moneys  borrowed  on  the  credit  of  this  Act,  together 
with  the  interest  due  thereon ;  and  provision  was  made  for  choosing 
by  lot  in  every  year  the  security  or  securities  to  be  so  paid  off. 

The  Commissioners  borrowed  considerable  sums  of  money  under 
the  Act,  for  which  sums  they  gave  bonds  of  £100  each  in  the 
following  form : — 

'^  We,  seven  of  the  Commissioners,  &c.,  in  consideration  of  the 
sum  of  £100  advanced  and  lent  by  A  £.,  of  &c.,  upon  the  credit 
and  for  the  purposes  of  the  said  Act,  do  hereby  grant  and  assign 
unto  the  said  A.  B.y  his  executors,  administrators,  and  assigns, 
such  proportion  of  the  rates,  assessments,  and  moneys  to  be  raised, 
levied,  collected,  and  received  by  virtue  of  the  said  Act  as  the 
said  sum  of  £100  doth  or  shall  bear  to  the  whole  sum  which  may 
at  any  time  be  borrowed  or  become  due  and  owing  or  be  charged 
upon  the  credit  of  the  said  rates,  assessments,  or  moneys  to  be 
had  and  holden  from  the  29th  day  of  September  last,  until  the 
said  sum  of  £100,  with  interest  at  4  per  centum  per  annum  {for 
the  same,  shall  be  repaid  and  satisfied." 

By  the  Puihlie  Health  SuppUmental  Act  for  Great  TarmaiUh, 
1851  (confirming  a  provisional  order  of  the  General  Boardjof 


Digitized  by  VjOOQIC 


Yabmoittb. 


VOL.  vn.]  CHANOEBT  APPEALS.  657 

Health,  under  the  Publie  Health  Act,  1848),  the  mayor,  aldermen,       L.  JJ. 
and  burgesses  of  Great  Yarmouth  were  made  the  Local  Board  of       1872 
Health  for  the  district,  and  the  powers  and  liabilities  of  the  Com-     vbestos 
missioners  under  the  former  Act  were,  in  feet,  vested   in  the  (^^p^^tioh 
mayor,  aldermen,  and  burgesses.  o^Q™^^ 

The  interest  had  been  regularly  paid  upon  the  bonds.  As  to 
the  repayment  of  the  principal,  it  did  not  appear  what  had  been 
done  before  1851 ;  but  since  1851,  except  in  two  years  (as  to  one 
of  which  it  was  said  that  there  had  been  an  oversight),  one  £100 
bond  had  been  every  year  chosen  by  lot  and  paid  off;  and  £15,150 
remained  outstanding  on  the  bonds  given  under  the  Act.  The 
rateable  property  was  ample  for  the  payment  of  the  interest  on 
the  £15,150. 

Amongst  the  sums  borrowed  were  £500  from  one  S.  Brown,  and 
£300  from  Q.  Bateman,  both  borrowed  in  1837.  The  bonds  for 
these  sums  had  been  assigned  to  Anne  Preston,  who  died  in  1869 ; 
and  Isaac  Preston  and  C.  A.  Preston,  solicitors,  of  Yarmouth,  her 
executors,  filed  the  bill  in  this  suit  on  behalf  of  themselves  and  all 
other  the  mortgagees,  except  those  who  did  not  wish  to  be  paid 
off,  against  the  mayor,  aldermen,  and  burgesses,  and  one  Mary 
Leeds  as  representing  the  mortgagees  who  did  not  wish  to  be  paid 
off,  praying  a  declaration  that  the  Plaintiffs  were  entitled  to  have 
the  rates  levied  under  the  Acts  applied  in  payment  of  the  prin- 
cipal money  and  interest  due  to  the  Plaintiffs  on  the  bonds,  and 
praying  the  consequent  accounts,  and  praying  for  a  receiver  of  the 
rates. 

It  was  stated  that  the  bonds  were  saleable  at  a  little  below  par. 

The  cause  came  on  to  be  heard  before  the  Yice-ChaDcellor 
Bacon,  who  dismissed  the  bill  with  costs  (1). 

The  Plaintiffs  appealed. 

(1)  1872.  Feb.  13.    Sir  J.  Bacok,  only  levy  a  rate,  and  the  mode  in 

Y.C.,  said  that  the  Plaintiffs'  claims  which  the  money  so  raised  was  to  ,be 

could  not  be  sustained.    The  suit  was  applied  was  pointed  out  by  the  Act. 

a  complete  noyelty,  unless  Dreivry  v.  The  Commissioners  must  provide  for 

Barnes  (3  Buss.  94)  was  a  precedent,  paving  and  lighting  and  the  other  r&- 

The  cases  of  railways,  market-tolls,  quirements  of  the  town,  and  in  paying 

and  so  forth,  were  quite  different,  for  the  interest  on  the  mortgages  and  the 

there  the  borrowers  had   a  profit  to  principal  according  to  the  Act;  but 

receive.      Here  the  corporation  took  there  was  nothing  more  for  them  to 

nothing    for  themselves;   they  could  raise  or  for  a  receiver  to  receive.    It 
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L.  JJ.  Mr.  Eddis,  Q.C.,  and  Mr.  W.  Pearson,  for  the  Appellants : — 

1872 

s^^  The  corporation  admit  that  they  do  not  intend  to  pay  the 

^*^^  Plaintiffs,  and  say  that  they  must  take  their  chance  of  having 
CoBPORATioH  their  bonds  drawn  by  lot,  and  may,  therefore,  not  be  paid  for 
Yabmouth.  150  years.  If  the  corporation  had  punctually  paid  off  £100  a  year, 
the  bondholders  might  have  nothing  to  complain  of.  But  the  cor- 
poration have  not  done  so,  and  therefore  cannot  insist  that  the 
Plaintiffs  are  bound  to  wait  This  is  precisely  like  Hopkins  v. 
Worcester  cmd  Birmingham  Canal  Proprietors  (1),  inasmuch  as  no 
time  for  payment  of  the  principal  has  been  fixed.  The  rates  have 
been  assigned  to  us,  and  we  have  a  charge  on  them,  and  as  default 
has  been  made  we  are  entitled  to  a  receiver,  and  to  be  paid : 
Eastern  Union  Railway  Company  v.  Hart  (2).  The  fact  of  the 
corporation  being  a  public  body  makes  no  difference  in  the  rights 
of  the  Plaintiffs,  and  moreover  the  receiver  would  not  injure  the 
ratepayers,  as,  of  course,  he  would  pay  the  balance  to  the  use  of 
the  town.  Are  the  Plaintiffs  to  have  no  remedy?  The  corpo- 
ration does  not  provide  any  sinking  fund,  and  it  is  a  mockery  to 
tell  us  that  we  shall  be  paid  in  150  years. 

Mr.  Kay,  Q.C.,  Mr.  Lindhy,  Q.C.,  and  Mr.  Bodwell,  for  the 
Defendants,  were  not  called  upon. 


might,  in  fact,  be,  doubted  whether  a  Fletcher    v.    GtthcnC  (23  Beav.  212) 

receiver  could  levy  rates,  and  whether  the  Commissioners  had  deprived  the 

a  justice  of  the  peace  could  grant  him  Plaintiff  of  the  benefit  of  the  ballot, 

an  order  to  distrain.    In  the  case  of  and  the  Court  thereupon  directed  an 

Hopkins  v.    Worcester  and  Birming-  account  to  be  t^en,  but  even  then  did 

ham    Canal   Proprietors    (Law  Rep.  not  appoint  a  receiver.    The  Plaintiffs 

6  Eq.  437)  the   Defendants  were   in  were  under  no  hardship,  as  they  could 

receipt  of  the  profits  of  a  canal,  and  easily  dispose  of  their  bonds  if  they 

that  made    a    clear    distinction.     In  wanted  the  money.    It  was  monstrous 

Dreiory  v.  Barries  (3  Russ.  94)  Lord  to   suppose   that   the  whole  £15,150 

Lyndhurst  said,  that  if  the  Commis-  was  to  be  levied   in   one   year,   and 

sioners  refused  to  make  a  rate  to  pay  contrary  to  the  terms  on  which  the 

interest  on  borrowed  money,  the  Court  money  was   lent    The  proceeding  of 

of  Queen's  Bench  would  compel  them  the  PlaintiflBs  was  altogether  miscon- 

to  make  a  rate,  and  would  decide  how  ceived,  and  the  bill  must  be  dismissed 

much  it  ought  to  be ;  but  this  Court  with  costs, 

had  never   done  such  a  thing.     In  (1)  Law  Rep.  6  Eq.  437. 

(2)  8  Ex.  116. 
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Sib  W.  M.  James,  L J. :—  L.  JJ. 

This  is  a  contention  raising,  or  supposed  to  raise,  several  nice        ^535 
points,  although  the  result  could  only  aflfect  the  Plaintifis  to  the     Pbeston 
•extent  of  a  few  pounds  at  the  utmost,  and  these  few  pounds  would  Ck)BPORATioN 
belong  to  the  Plaintifb  in  a  representative  character.  YARMorrfl. 

In  my  opinion,  the  litigation  is  as  idle  in  point  of  legal       

contention  as  in  substance.  I  cannot  bring  myself  to  doubt 
what  is  the  meaning  of  this  Act  of  Parliament^  or  what  is 
the  proper  construction  to  be  put  upon  it  with  regard  to  these 
mortgages. 

The  Commissioners  of  Great  Yarmouth  were  authorized  to  raise 
money  on  the  rates  of  the  borough  for  certain  public  purposes, 
taking  the  money,  not  as  a  loan  to  themselves,  or  as  money  ad- 
vanced on  their  own  property,  for  they  had  no  property,  but  as 
money  lent  on  the  security  of  rates  to  be  raised  under  the  Act. 
The  Act  further  contained  express  provisions  how  the  principal 
was  to  be  repaid.  It  was  contemplated  that  the  repayment 
■should  extend  over  a  long  time,  and  the  provision  was  that  the 
Commissioners  were,  at  all  events,  to  apply  £100  in  each  year 
in  payment  of  creditors  selected  by  ballot.  There  was  a  par- 
ticular machinery  provided  for  the  ballot,  and  that  was  the  sole 
provision  made  by  the  Act  of  Parliament  for  the  repayment  of  the 
principal. 

That  provision  is,  to  my  mind,  plainly  inconsistent  with  the  idea 
that  any  creditor  whose  bond  was  not  drawn  at  the  ballot  would  be 
entitled  immediately  to  go  and  demand  the  principal.  That  how- 
ever is  the  contention  here ;  for  the  case  made  by  the  bill  is,  that 
any  of  the  creditors  have  power  to  call  on  the  Commissioners  for 
repayment  of  the  money  advanced,  and  in  default  to  come  to  this 
Oourt  for  a  receiver. 

I  am  of  opinion  there  has  been  no  default.  The  interest  has 
teen  paid  regularly,  and  the  corporation  are  paying  £100  a  year 
in  discharge  of  the  principal.  They  are  doing  all  that  the 
Act  of  Parliament  intended  them  to  do ;  and,  there  being  no 
default  in  payment  of  principal  or  interest,  it  appears  to  me 
that  this  Court  has  no  jurisdiction  or  power  to  interfere  with 
the  application  of  the  moneys  by  the  persons  whom  the  Acts  of 
Parliament  have  appointed.    I  am  of  opinion  that  the  decision  of 
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L.  J  J.      the  Vice-Chancellor  is  perfectly  correct^  and  ought  to  be  afiSrmed 
1872       with  costs. 


V,         Sib  G.  Mellish,  L.  J.  : — 

COBPOEATIOH 

OF  Gbeat        1  am  01  the  same  opmion. 

Yabhohth. 

Solicitors  for  the  Plaintiflfe :  Messrs.  Sharpe,  Parkers,  &  Co. 
Solicitors  for  the  Defendants:   Mr.  A.  Storey  and  Mr.  F.  TL 
Btixne. 


June  22. 


L.  Jj.  HEASMAN  V.  PEAESE. 

^^^  [1867    H.    238.] 

TTiK— /Mue— *•  Then  Living  ''^Divesting  of  Vested  Gift. 

A  testator  directed  his  trustees,  after  the  &ilare  of  limitations  for  life  and 
in  tail,  to  sell  his  real  estate  and  pay  a  third  of  the  proceeds  onto  and  amongst 
the  children  oi  A,  E,y  deceased,  except  J,  G.  K,  who  should  be  then  living, 
and  the  issue  of  such  of  them  as  should  be  then  dead  leaving  issue,  and  the 
issue  of  J.  G,  E,^  except  his  son  J,  W,  H,y  share  and  share  alike ;  the  issue 
of  deceased  children  of  A  i/.  to  have  no  greater  share  than  their  parents 
would  have  had  if  living,  and  the  issue  of  J.  G.  H,  to  have  no  greater  share 
than  the  issue  of  any  other  child  of  A.  H,  He  gave  another  third  npon  trust 
to  pay  the  income  to  P.  J,  for  life,  and  after  her  decease  to  pay  and  divide 
such  third  share  unto  and  amongst  all  the  children  of  P.  J,  who  should  be 
'*  then  living,"  and  the  issue  of  such  as  should  be  then  dead,  such  issue  to 
take  no  greater  share  than  their  parents  would  have  had  if  living.  At  the 
end  of  the  will  was  a  proviso  that  if  his  estate  should  ever  be  sold  under 
the  above  trust,  and  the  money,  or  any  part  of  it,  become  payable  to  the 
issue  of  A,  E.  and  P.  eT.,  or  the  issue  of  «/.  G.  E,  (except  J,  W,  H,)y  or  any 
of  them,  and  any  one  or  more  of  such  issue  should  be  then  dead  having 
left  lawful  issue,  then  the  issue  of  such  issue  as  should  be  so  dead  should 
have  the  share  to  which  their,  his,  or  her  parent  would  have  been  entitled 
if  living : — 

Eeldy  that  a  child  of  P.  J,^  who  survived  her,  but  afterwards  died  before 
the  period  of  distribution  leaving  issue,  acquired  a  vested  interest  which 
was  not  by  the  final  proviso  divested  in  favour  of  the  issue  of  such  child ; 
the  word  "  issue  "  being  held  not  to  apply  to  children  of  P.  J, 

JL  HIS  was  an  appeal  by  children  and  issue  of  WiUiam  Jupp^  a 
child  of  Philadelphia  Jupp,  from  so  much  of  an  order  of  Vice- 
Chancellor  Molina  as  related  to  the  share  of  Philadelphia  Jupp  ijk 
the  testator's  estate.    The  facts  will  be  found  fully  stated  in  the- 
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report  before  the  Vice-Chancellor  (1),  an4  in  the  report  of  a  pre-       L.  JJ. 
Yions  appeal  as  to  another  share  (2).  1872 

Mr.  Pecman,  Q.O.,  and  Mr.  H.  G.  Ward,  for  the  Appellants,    ^^^ 
relied  on  the  preyions  decision  of  the  Court  of  Appeal. 

Mr.  Olasse,  Q.C.,  and  Mr.  Charles  EaU,  contra. 

Mr.  StaHard,  for  the  Plaintiffs. 

Mr.  Pearson,  in  reply. 

Sib  W.  M.  James,  L.J. : — 

I  think  that  the  decision  of  the  Vice-Chancellor  must  be 
aflRrmed.  The  case  is  not,  in  my  opinion,  in  any  way  governed  by 
our  decision  on  the  former  appeal.  We  did  not  on  that  occasion 
use  the  proviso  at  the  end  of  the  mil  for  the  purpose  of  altering 
the  effect  of  clear  words  in  another  part  of  the  will,  but  for  the 
purpose  of  explaining  something  which  required  explanation,  so  far 
as  the  Eeasman  fSEunily  were  concerned.  But  by  that  part  of  the 
will  which  relates  to  the  Jupp  family,  one  third  of  the  testator's 
estate  is  clearly  given  to  Mrs.  Jupp  for  her  life,  and  at  her  death 
to  her  children  then  living]  and  the  issue  of  her  children  then 
dead.  That  is  a  clear  gift;  the  words  '*  then  .living  ^  having  the 
clear  meaning  of  "  living  at  her  death."  The  word  "  then  **  can- 
not be  referred  to  any  other  period.  That  being  so,  there  is  a  clear 
vested  gift  to  the  children  of  PhSaddphia  Jupp  living  at  her 
death,  and  the  issue  of  such  of  her  children  as  shall  be  then  dead. 
Then  is  there  anything  which  enables  us  to  say  that  that  clear 
vested  gift  to  her  children  is  divested  and  given  to  somebody  else  ? 
The  Appellants  contend  that  this  is  effected  by  the  proviso  at  the 
end  of  the  will.  [His  Lordship  read  the  final  proviso  (3).]  It  is 
said  that  ^  issue  ^  includes  children,  that  shares  become  payable  to 
the  children  of  Philadelphia  Jupp  who  survive  her,  and  if  any  of 
them  die  before  the  period  of  distribution  leaving  issue,  such  issue 
must  take  their  shares.  Mr.  Charles  HaU  has  called  our  attention 
to  this,  that  there  was  a  gift  before  to  persons  described  as  issue 
who  were  issue,  but  not  children  [of  Philadelphia  Jupp,  and  who 
took  as  joint  tenants  inter  se,  and  it  is  prima  fade  to  be  supposed 

(1)  Law  Rep.  11  Eq.  522.  (2)  Law  Rep.  7  Ch.  275. 

(3)  Law  Rep.  7  Oh.  277. 
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L.  JJ.       that  this  clause   was  intended  to  apply  to  them,  and  was  not 

1872        intended  to  apply  to  the  share  of  a  child  who  takes  a  vested 

Heasman     interest  as  tenant  in  common.    I  think  that  what  Mr.  Charles  HaU 

Pearse.     pointed  out  is  very  much  strengthened  by  the  concluding  words  of 

this  proviso,  in  which  the  testator  says :  "  And  shall  receive  the 

part  or  share  to  which  their,  his,  or  her  parent  would  have  been 
entitled  if  living."  That  is  to  say,  to  prevent  the  fiEunily  being  de- 
prived of  the  share  which  would  otherwise  go  over  from  a  joint 
tenant  to  his  co-tenants,  I  make  a  proviso  to  substitute  the  issue 
in  that  case.  That  has  nothing  to  do  with  the  case  of  a  person 
who  is  provided  for  and  takes  an  actual  interest  vested  in  him  at 
the  death  of  a  tenant  for  life,  and  his  title  to  which  was  in  no  sense 
contingent  on  his  surviving.  I  am  of  opinion,  therefore,  that  the 
decision  of  the  Vice-Chancellor  must  be  affirmed. 

Sir  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  E.  C.  Edmes  d  Son ;  Mr.  A.  8.  Edmunds, 


July^. 


L.JJ.  Ex  parte  SMITH. 

!!!!  In  re  ANGERSTEIN. 

Bankruptcy — Order  to  pass  Public  Examination — Conditional  Order — Bank- 
ruptcy Act,  1869,  8.  IQ^-^Bankruptcy  Bules,  1870,  r.  140,  Form  45. 

The  Court  of  Bankruptcy  has  no  power  to  make  an  order  that  a  bankrupt 
do  pass  his  public  examination  conditional  on  his  doing  certain  acta.  The 
examination  ought  to  be  adjourned  till  he  has  done  all  that  is  required  by 
the  Act  and  the  Rules,  and  till  he  is  able  to  swear  his  affidavit  in  the  Form 
No.  45  appended  to  the  Bules,  and  then  an  absolute  order  for  his  passing 
should  be  made. 

X  HIS  was  an  appeal  from  an  order  of  a  Begistrar  of  the  London 
Bankruptcy  Court  sitting  as  Chief  Judge. 

The  bankrupt  was  Mr.  J.  C.  F.  Angerstein,  who  was  an  officer  in 
the  Grenadier  Guards.  He  was  adjudicated  a  bankrupt  on  the  20th 
of  July,  1871,  and  Mr.  8.  8mith  was  appointed  his  trustee.  The 
first  public  examination  of  the  bankrupt,  under  the  19th  section  of 
the  Bankruptcy  Act,  1869,  was  held  on  the  17th  of  November, 
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1871|  and  was  adjourned  from  time  to  time  till  the  19th  of  April,       L.  jj. 
1872.    Li  the  course  of  his  examination  it  appeared  that  in  his       i872 
statement  of  accounts  he  had  omitted  some  items  of  his  property     Ezparte 
and  the  names  of  some  of  his  creditors.  Smith. 

On  the  19th  of  April  the  Begistrar  made  the  following  order :  AKorasTinf. 
"  That  the  bankrupt  do  give  up  to  the  trustee  the  barrack  fumi-  """ 
ture,  cigarette  case,  and  any  other  articles  referred  to  in  the  bank- 
rupt's examination  taken  this  day,  and  that  the  said  bankrupt  do 
amend  his  statement  of  accounts  by  inserting  therein  all  his  cre- 
ditors omitted  therefrom,  and  also  by  inserting  therein,  in  the  pro- 
perty sheet,  the  jewelry,  furniture,  and  other  articles  disclosed  in 
the  said  examination ;  and  that  subject  to  the  said  bankrupt  com- 
plying with  this  order  he  do  pass  his  public  examination." 

From  this  order  the  trustee  appealed. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Robertson  ChriffUhs,  for  the  Appel- 
lant:— 

The  Court  has  no  power  to  make  a  conditional  order  for  the 
bankrupt  to  pass  his  public  examination.  How  will  it  be  known 
whether  the  bankrupt  has  complied  with  the  conditions  ?  For 
nothing  will  appear  upon  the  files  of  the  Court.  The  Eegistrar 
ought  to  have  adjourned  the  examination  until  it  was  satisfactory, 
and  then  made  an  absolute  order.  When  the  bankrupt  passes  his 
public  examination  he  has  to  sign  and  swear  to  a  memorandum 
according  to  the  Form  No.  45  appended  to  the  Bankruptcy  Bules, 
1870,  by  which  he  states  ''that  his  statement  of  accounts  contains 
a  fiill  and  true  disclosure  and  discovery  of  all  his  estate  and  effects, 
both  real  and  personal."  Until  the  bankrupt  can  ^ign  this,  which 
has  not  yet  been  done  in  the  present  case,  the  order  to  pass  cannot 
be  made.  It  is  the  duty  of  the  trustee  to  bring  the  irregularity 
before  the  Court,  and  not  to  leave  it  to  the  creditors :  Ex  parte 
Brook  (1). 

Mr.  Finlay  Knight,  for  the  bankrupt : — 

The  public  examination  of  a  bankrupt  under  the  Act  of  1869 

stands  on  a  different  footing  from  the  final  examination  under  the 

Act  of  1861.    By  the  158th  section  of  the  Act  of  1861  the  passing 

of  the  final  examination  was  made  a  condition  precedent  to  the 

(1)  8  L.  T.  (N.S.)  375. 
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L.  J  J.      bankrupt  applying  for  his  order  of  discharge.    There  is  no  simile 

1872       provision  in  the  Act  of  1869  as  to  the  passing  of  the  publ 

Ex  paru     examination.    A  bankrupt  may  now  apply  for  his  order  of  di 

Smith,  charge  at  any  time,  and  it  might  be  granted  before  he  had  passe 
ANosBSTBiir.  his  public  examination,  if  it  had  not  been  for  the  140th  role 
the  Bankruptcy  Eules,  1870,  which  provides  that  the  order  of  di 
charge  shall  not  be  granted  till  after  the  public  examinatio 
With  respect  to  Form  No.  45,  which  the  bankrupt  has  to  sign, 
would  have  been  already  signed  in  this  case  if  it  had  not  been  i 
this  appeal  No  good  end  will  be  answered  by  adjonming  tl 
examination  again,  for  the  bankrupt  can  always  be  summoned 
give  any  further  information,  and  his  order  of  discharge  refosi 
till  he  gives  it,  and  the  Court  has  no  right  to  use  the  power 
adjourning  the  examination  as  an  instrument  for  putting  pressn 
on  the  bankrupt :  Ex  parte  OrummiU  (1). 

Sib  W.  M.  James,  L. J. : — 

r  am  of  opinion  that  the  Begistrar  ought  not  to  have  made 
conditional  order  in  this  case.  This  is  a  matter  of  substance,  n 
of  mere  form.  The  order  that  a  bankrupt  do  pass  his  publ 
examination  ought  to  be  a  simple  order,  and  ought  to  appear  < 
the  files  of  the  Court  as  a  simple  order,  made  when  aU  the  co 
ditions  precedent  prescribed  by  the  Act  and  by  the  roles  ba' 
been  complied  with.  The  Begistrar  ought  to  have  adjourned  ti 
examination  till  this  had  been  done.  One  of  the  essential  pr 
liminaries  to  passing  the  examination  is,  that  the  bankrupt  shs 
swear  an  afiSdavit  according  to  the  Form  No.  45  appended  to  tl 
rules,  and  until  he  is  able  to  swear  that  affidavit  there  is  no  pow 
in  the  Begistrar  to  make  the  order.  This  order,  therefore,  mn 
be  discharged  so  far  as  it  directs  that  the  bankrupt  do  pass  h 
public  examination. 

Sib  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors  for  the  Appellant :  Messrs.  Lwaley  &  Lumley. 
Solicitors  for  the  Bankrupt:    Messsrs.  LinJchxter,  Hackum 

dkCo. 

(1)  33  L.  J.  (Bkcy.)  43. 
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In  re  EIDGE'S  TEUSTS. 

WiU — Construction — Implication — Gross  Remainders — Issue. 

A  testator  gave  his  residuary  personal  estate  upon  trost  to  pay  the  income 
equally  between  his  three  daughters,  jP.,  E,,  and  (7.,  during  their  respective 
lives;  and  if  all  or  any  of  them  should  die  leaving  issue,  to  pay  one-third 
of  the  principal  amongst  the  issue  of  each  daughter  so  dying,  in  equal 
shares ;  and  if  only  one  such  daughter  should  die  leaving  issue,  then  in  trust 
to  pay  and  apply  the  whole  residue  equally  amongst  the  issue  of  such  one 
daughter ;  but  if  all  the  daughters  should  die  without  leaving  issue,  then 
over.    C.  died  leaving  issue,  and  afterwards  F.  died  without  leaving  issue : — 

ffM  (reversing  the  decision  of  Wickens,  V.C.),  that  cross  limitations  were 
to  be  implied  between  the  daughters  and  their  £emulies,  and  that  the  issue  of 
each  daughter  were,  for  all  purposes,  to  be  ascertained  at  her  own  death ;  and 
that  therefore  one  'moiety  of  F,^s  share  was  payable  to  the  issue  of  C.  living 
at  C*s  death,  and  the  other  moiety  went  by  way  of  accretion  to  B.^s  original 
share. 

XHIS  was  an  appeal  from  an  order  of  Vice-Chancellor  Wiehens. 

Charles  John  Bidge  died  in  1820,  liaving  by  will  declared  the 
trusts  of  his  residuary  personal  estate  as  follows : — 

'*  And  as  to  all  the  remaining  interest  and  dividends  of  my  estate 
^tnd  effects,  upon  trust  to  pay  and  apply  the  same  equally  between 
my  daughters  by  the  said  Anne  Connor,  yiz.,  Frances  Bidge,  Eliza 
Bidge,  and  Caroline  Bidge,  and  any  other  daughter  or  daughters 
I  may  hereafter  have  by  the  said  Arrne  Connor,  during  their  re- 
spective natural  lives  ;  and  if  all,  any,  or  either  of  them  shall 
depart  this  life  leaving  issue,  then  in  trust  to  pay  and  apply 
one  equal  part,  share,  or  proportion  of  the  principal  of  my  said 
residuary  estate  and  effects  corresponding  with  the  number  of  my 
said  present  and  future  bom  daughters,  unto  and  amongst  the 
issue  of  each  of  my  said  present  and  future  bom  daughters  that 
shall  happen  to  die  leaving  issue,  in  equal  shares  and  proportions ; 
and  if  only  one  of  such  daughters  shall  die  leaving  issue,  then 
to  pay  and  apply  the  whole  residue  of  my  said  estate  and  effects 
to  or  equally  amongst  the  issue  of  such  one  daughter ;  but  if  all 
such  daughters  shall  die  without  leaving  issue,  then  I  give  all 
the  said  rest  and  residue  of  my  said  estate  and  effects  to  each 


L.JJ. 
1872 


June  22 ; 
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youngest  child  of  every  one  of  my  sisters  living  at  the  time  oi 
sach  failure  of  issue  of  my  said  daughters,  to  be  divided  between 
such  youngest  children  share  and  share  alike." 

The  testator  left  only  the  three  daughters  named  in  the 
will. 

Caroline  Bidge  married  Mr.  Qraham^  and  died  in  1844,  leavinc 
four  children,  all  of  whom  attained  twenty-one.  One  of  these 
children — Mrs.  Livesay — died  in  1868,  leaving  two  children  bon 
after  Mrs.  Oraham's  death. 

Fraiiees  Ridge  died  in  1870,  having  never  married.  At  hei 
death  the  issue  of  Caroline  Bidge  were  five  in  number,  namely 
her  three  surviving  children  and  Mrs.  Livesat/s  two  children. 

Eliza  Bidge  was  still  living,  and  a  spinster  upwards  of  sixt] 
years  of  age. 

On  the  death  of  Mrs.  Ordham  her  one-third  share  of  the  estate 
was  divided  among  her  four  children.  After  the  death  of  France 
Bidge  the  trustees  made  some  payments  out  of  her  share  to  th( 
three  surviving  children  of  Mrs.  Ordham^  and  paid  the  re8idu< 
into  Court  under  the  Act  for  the  relief  of  trustees.  Mrs.  lAve 
say's  two  children,  who  were  still  infants,  then  presented  a  peti 
tion  claiming  two-fifths  of  Mrs.  GraJiam's  third  share. 

Vice-Chancellor  Wickens  directed  the  fund  to  be  accumulatec 
until  the  death  of  Eliza  Bidge  or  further  order  (1).  The  Peti 
tioners  appealed. 


(1)  1872.  April  30. 
Sib  John  Wickens,  V.C,  : — 

I  have  read  over  this  will  and  con- 
sidered it,  and  see  no  reason  to  doubt 
that  the  opinion  I  intimated  yesterday 
was  the  correct  one — that  is  to  say, 
that  the  division  will  be,  in  the  event 
which  it  is  supposed  will  happen,  of 
Eliza  Bidge  dying  without  issue,  among 
the  issue  of  all  generations,  the  issue 
generally  of  Caroline  Ridge,  It  is  quite 
clear  from  the  will  that  the  testator 
knew  the  difference  between  "children" 
and  '*  issue,"  and  there  is  nothing  to 
enable  mc  to  put  a  restricted  construc- 
tion on  the  word  "  issue."    "  The  issue  " 


must  mean  either  such  issue  or  a1 
the  issue.  If  the  former,  it  mean 
issue  living  at  the  daughter*s  death 
which  is,  of  course,  an  imsatisfactorj 
construction.  I  think,  with  referenc 
to  an  argument  addressed  to  mo  b] 
Mr.  Casson^  that  I  can  see  no  trace  hen 
of  cross  limitations,  and  consequentlj 
in  the  result,  which  I  cannot  forecast 
there  may  be  an  intestacy,  or  there  maj 
be  a  gift  to  a  class  yet  capable  of  accre 
tion.  Under  the  circumstances,  all  J 
can  do  is  to  direct  the  costs  to  be  pai( 
and  the  fund  to  be  accumulated  unti 
the  death  of  the  surviving  daughter  oi 
further  order. 
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Mr.  Fredinff,  for  the  Appellants : —  L.  JJ. 

The  will  does  not  in  terms  provide  for  the  event  which  has        ^^^ 
happened,  of  one  daughter  dying  without  issue  and  another  dying        In  re 
leaving  issue  while  the  third  daughter  is  living ;  but  an  immediate      Tsusm 
gift  over  is  to  be  implied.    The  issue  of  each  daughter,  who  are        ] 
to  take  her  share,  must  be  ascertained  at  her  own  death,  and  the 
natural  construction  is  that  the  same  class  who  take  one  share 
take  the  others  if  they  go  over. 

Mr.  Martineau,  for  the  surviving  children  of  Mrs.  Oraham  and 
the  husband  of  Mrs.  Livesay. 

Mr.  Casson  for  the  trustees : — 

If  only  one  daughter  leaves  issue,  her  issue  take  the  whole 
fund.    If  none  leave  issue,  the  fund  goes  over.    There  is  no  ex- 
press provision  to  meet  the  case  of  two  daughters  leaving  issue. 
In  such  a  case  intestacy  cannot  have  been  intended,  so  cross  limi-  - 
tations  ought  to  be  implied :  Be  Clark  (1) ;  Vanderplank  v.  Kitiff  (2). 

Mr.  FreeUng^  in  reply. 


July  6.    Snt  W.  M.  James,  L.J.  :— 

The  question  in  this  case  depends  on  the  construction  of  a  will, 
the  material  parts  of  which  are  very  short.  They  run  thus : — [His 
Lordship  here  read  so  much  of  the  will  as  is  set  out  above.] 

Now  it  is  obvious  that  this  is  not  a  complete  testamentary  dis- 
position. It  is  a  mere  sketch  of  a  will,  and  the  question  is,  whether 
we  can  fill  in  that  sketch  and  supply  the  obvious  gaps  in  it  by 
judicial  implication.  The  testator  has  not  provided  for  the  case  of 
two  daughters  leaving  issue,  and  he  has  not  provided  for  this, 
which  might  happen,  viz.,  that  one  of  the  three  daughters  might 
die  immediately  after  his  death  a  spinster,  leaving  the  other  two 
daughters  spinsters  who  might  not  marry  for  a  number  of  years. 
It  is  obvious  therefore  that  the  testator  has  not  made  a  complete 

(1)  11  W.  B.  871.  (2)  3  Hare,  1. 
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L.  JJ.  disposition.  If  this  had  been  a  gift  of  real  estate  to  the  three 
1872  daughters  and  the  heirs  of  their  bodies  as  tenants  in  common  in 
^JJJ^       tail,  and  a  gift  over  in  the  event  of  all  of  them  dying  without  issue, 

Kipob's     i^  would  have  been  the  common  ordinary  case  in  which  cross  re- 

mainders  in  tail  would  have  been  implied.    If,  again,  the  will  had 

run  thus:  '* I  give  the  gift  to  the  three, and  on  their  death  to  theii 
respective  children,  and  if  any  of  them  should  die  without  children, 
then  to  the  survivor  or  survivors,  and  if  all  should  die  without 
children,  then  over,"  that  would  have  been  a  case  in  which  "  sur- 
vivors "  would  have  been  construed  "others." 

Now  I  am  of  opinion  that  this  case  falls  entirely  within  those 
principles.  It  is  a  case  in  which  we  are  authorized  and  bound  tc 
fill  in  the  will,  and  to  supply  the  gaps  by  judicial  implication  oi 
the  testator's  meaning.  The  testator  obviously  intended  that  the 
objects  of  his  bounty  were  to  be  his  daughters'  feunilies  if  thej 
should  have  any.  He  intended  that  the  property  should  be  en- 
joyed by  them  and  not  go  over  to  anybody  else  as  long  as  any  oi 
the  daughters  or  their  families  survived ;  and  the  only  mode  ii 
which  that  general  intent  of  the  testator  can  be  effectuated  so  thai 
the  property  shall  be  secured  to  the  daughters  and  their  issue 
and  not  go  over  till  the  issue  of  all  the  daughters  fail,  is  by  sup 
plying,  not  cross  remainders  in  tail,  since  the  subject-matter  is  noi 
real  estate,  but  cross  limitations  between  the  daughters  and  theii 
families.  Indeed,  this  will  lends  itself  to  that  more  readily  thai 
most  wills  in  which  implication  has  been  introduced,  for  the  Coun 
is  not  striking  out  a  single  word ;  it  is  not  contradicting  anything 
in  the  will,  but  it  is  giving  to  every  sentence  its  plain,  grammatical 
and  ordinary  meaning.  If  any  of  the  events  provided  for  happen 
then  the  will  takes  effect  according  to  its  letter.  The  implicatioi 
only  applies  to  events  for  which  the  testator  has  not  in  terms  pro 
vided,  but  as  to  which  no  person  applying  merely  common  sense  U 
the  will  can  have  any  doubt  what  he  intended. 

Then  with  regard  to  one  of  the  points  raised  by  the  Vice-Chan 
cellor,  we  are  of  opinion  that  the  class  of  issue  must  be  in  ever 
case  ascertained  at  the  death  of  the  daughter  leaving  issue  snr 
viving.  To  hold  that  the  class  of  issue  of  any  daughter  is  in  an] 
case  to  remain  in  suspense  until  some  other  daughter  dies  woul( 
contravene  the  cardinal  rule  of  construction  which  this  Court  ha 
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always  adopted  for  reasons  of  family  convenience  and  public       L.JJ, 
policy,  yiz.y  that  interests  are  to  be  vested  as  soon  as  tbey  can  be       i872^ 
consistently  with  what  the  testator  has  said.    In  truth,  if  we  were       ]fj^ 
to  read  this  will  otherwise,  and  say  that  the  issue  of  A.  are  to  be      RnwB*« 
ascertained,  not  at  A's  death,  but  at  the  death  of  B.  or  (7.,  or  of  B.        — 
and  C,  that  would  be  to  contradict  the  last  gift  in  the  will,  which  is, 
**  to  pay  and  apply  the  whole  residue  of  my  said  estate  and  effects 
to  or  equally  amongst  the  issue  of  such  one  daughter."    Under 
this  gift,  if  one  daughter  dies  leaving  issue  and  the  other  two  after- 
wards die  without  issue,  the  issue  of  the  first  daughter  take  the 
whole  fund ;  but  if  they  are  ascertained  at  the  death  of  the  sur- 
vivor it  must  be  held  that  the  interests  which  the  class  of  issue 
ascertained  at  the  first  daughter's  death  take  in  her  share  are 
liable  to  be  divested  so  as  to  let  in  other  issue,  a  construction 
which  the  Court  would  not  readily  be  induced  to  adopt     The 
result  will  be,  that  with  r^ard  to  the  share  now  left  vacant  by 
the  death  of  one  daughter,  one  moiety  will  be  given  to  the  issue 
who  take  their  parents'  share,  tje.  to  the  four  children  of  Mi's. 
Omham,  and  the  other  moiety  will  go  by  way  of  accretion  to  the 
share  of  which  the  surviving  daughter  is  tenant  for  life,  and  at  her 
death  it  will  go  to  her  issue,  if  any,  and  if  none,  to  the  children  of 
Mrs.  Chraham. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors  for  all  parties :  Messrs.  Cunliffe  &  Beaumont. 
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L.  JJ.  MEINERTZ AGEN  v.  WALTERS. 

1872 


Julp  11, 12. 


[1870    M.    152.] 

WUl^-Ademption — Advances  to  Children — Dotibk  PorHoM^Beiidue —      ' 
Widow  and  Children. 

A  testator  directed  his  trastees  to  pay  the  income  of  one  mdety  of  his 
redduary  estate  to  his  widow  during  her  life,  and  to  divide  the  other  moiety 
hetween  his  children  in  equal  shares,  as  tenants  in  common. 

Advances  were  made  hy  the  testator  to  some  of  his  children  after  the  date 
of  his  will : — 

Eeld  (affirming  the  decision  of  Bacon,  Y.G.),  that  the  advances  coold  only 
he  hronght  into  aocoimt  for  the  henefit  of  the  children  among  themselves^ 
and  that  the  widow  was  not  entitled  to  have  her  income  increased  hy  having 
.  the  advances  hronght  into  account  in  estimating  the  residue. 

Mont^fiore  v.  Guedalla  (1)  distinguished. 

xHIS  was  an  appeal  from  a  decision  of  Yice-Chanoellor  Baoon. 

Danid  Meinertzagen^  by  his  v^iU,  dated  the  15th  of  JanQary, 
1859,  devised  and  bequeathed  all  the  residue  of  his  real  and  per- 
sonal estate  and  effects  to  G.  S.  WaUers,  A  CadeHain^  and  Jchannet 
Tidenum,  thereinafter  appointed  ezecators  of  his  will  upon  trusts 
for  conversion  and  investment,  and  upon  further  trust  that  they 
should,  so  long  as  his  wife  Amelia  should  continue  his  widow  and 
unmarried,  pay  the  annual  produce  of  one  equal  half  part  of  the 
said  trust  moneys  unto  her  for  her  own  absolute  use  and  benefit, 
with  a  reduction  in  the  event  of  her  second  marriage,  and  as  to  the 
other  moiety  of  the  said  trust  moneys  and  securities,  and  the 
dividends,  proceeds,  and  annucd  produce  thereof,  from  and  imme- 
diately after  his  death,  in  trust  for  all  and  every  his  children  who 
being  sons  should  attain  twenty-one,  or  being  daughters  should 
attain  that  age  or  marry,  with  consent  as  therein  specified,  to  be 
divided  between  them  in  equal  shares  as  tenants  in  common. 

The  testator  died  on  the  12th  of  July,  1869,  leaving  his  widow 
and  seven  children  surviving.  Of  these  children  one,  Johanna,  was 
married  to  the  Defendant  Alers  Hankey  in  October,  1859,  and 
another,  Hermine,  to  the  Defeudant  Thomas  Eughes  Jaekson  in 
June,  1862.    Two  of  the  others  were  still  infants.    Settlements  were 

(1)  1  D.  F.  &  J.  93. 
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•^zecoted  upon  the  marriage  of  Mrs.  Hankey  and  Mrs.  JaeJcson,  and 
farther  transfers  of  property  were  made  to  the  trustees  of  their 
settlements  by  the  testator. 

Independently  of  these  settlements,  various  sums  were  alleged 
•to  have  been  advanced  by  testator  to  his  children,  and  gifts  made 
to  his  wife,  during  his  lifetime  and  after  the  date  of  his  will. 

A  bill  having  been  filed  by  the  widow  for  administration  of  the 
•estate,  one  of  the  questions  which  arose  upon  further  consideration 
was,  whether  the  moneys  advanced  or  settled  by  the  testator  in  his 
lifetime,  after  the  date  of  his  will,  to  or  upon  his  children,  were  to 
•be  taken  into  account  as  part  of  their  respective  shares  in  the 
residuary  estate  of  the  testator,  so  that  the  widow  would  be  entitled 
to  one  moiety  of  the  income  of  the  residuary  estate  as  increased  by 
^the  sums  advanced  to  the  children,  or  whether  she  was  only  enti- 
tled to  the  income  of  one  moiety  of  the  actual  residue  unaugmented 
•by  the  advances. 

The  Vice-chancellor  was  of  opinion  that  the  Plaintiff  was  not 
•  entitled  to  have  her  income  increased  by  having  the  advances 
brought  into  hotchpot,  and  from  this  decision  the  Plaintiff  ap- 
^pealed. 

Mr.  Eddia,  Q.O.,  and  Mr.  Vauffhan  HcmJcins,  for  the  Appellant  :— 

The  advances  made  by  the  testator  to  the  children  in  his  life- 
time were  ademptions  pro  tanio  of  their  shares  in  the  residue,  and 
they  ought  to  be  brought  into  hotchpot  before  the  residue  is 
divided.  We  admit  that  there  is  no  case  exactly  in  point ;  but  we 
are  not  seeking  to  extend  the  doctrine  of  ademption  by  advance- 
.ment ;  what  we  claim  is  a  legitimate  deduction  from  the  principle. 
That  doctrine  applies  equally  to  the  share  of  a  residue  as  to  a 
legacy  of  fixed  amount,  although  at  first  there  was  some  doubt 
upon  the  subject.  It  is  now  well  established  by  Montefiore  v. 
'ChiedaJla  (1).  In  the  case  of  an  ordinary  legacy  to  a  child  being 
adeemed,  all  the  residuary  legatees  take  the  benefit  of  the  ademp- 
tion whether  children  or  strangers :  Kirk  v.  Eddowes  (2).  Why 
should  not  the  same  result  follow  from  a  share  of  the  residue  being 
adeemed  ?  The  basis  of  the  rule  is  the  moral  obligation  which 
is  supposed  to  exist  that  a  &ther  should  provide  for  all  his  chil- 
(1)  1  D.  P.  &  J.  93.  (2)  8  Hare,  509. 
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dren  equally;  and  the  law,  so  to  speak,  interpolates  into  the 
will  the  intention  to  satisfy  this  obligation ;  and  then,  if  the  tes- 
tator makes  an  advance  in  his  lifetime,  it  is  like  paying  off  part 
of  a  debt,  which  must  necessarily  operate  to  swell  the  residoe, 
whether  given  to  children  or  to  a  stranger :  Thynne  v.  Earl  of  Crlen- 
gaU  (1)  ;  TrimTner  v.  Bayne  (2) ;  Hinchdiffe  v.  Hindicliffe  (3)  ; 
Beckion  v.  Barton  (4) ;  Dawion  v.  Dawson  (5). 

It  is  said  on  the  other  side  that  the  provisions  as  to  hotchpot 
contained  in  the  Statute  of  Distributions  have  never  been  extended 
so  as  to  operate  between  the  widow  and  the  children  of  an  intestate ; 
but  that  rests  upon  special  enactment,  nor  can  any  inference  from 
the  law  in  case  of  an  intestacy  be  applied  to  the  division  of  the 
residue  under  a  will :  Smith  v.  Strong  (6). 

Mr.  AmpKlett,  Q.&,  Mr.  C.  HaU,  Mr.  CracinaU,  and  Mr.  Latham, 
for  the  Defendants,  the  children  of  the  testator,  were  not  called  on. 


Sir  W.  M.  James,  L.J. : — 

The  contention  of  the  Appellant  in  this  case  is  so  shocking  to 
my  common  sense  and  to  my  sense  of  justice  that  I  am  glad  to 
find  that  there  is  no  foundation  in  the  authorities  for  holding  that 
the  law  of  England  is  subject  to  that  opprobrium  which,  if  the  law 
were  as  alleged,  it  would  be  justly  subject  to  in  the  eyes  of  the 
civilized  world. 

The  contention  of  the  Appellant  is,  that  if  a  father  leaves  his 
residue  between  a  child  and  a  stranger,  fCiid  then  makes  a  large 
advance  to  the  child  and  also  a  large  advance  to  the  stranger, 
there  being  nothing  more  but  the  will  and  those  advances,  the  law 
of  England  is  this,  that  the  child  is  obliged  to  bring  what  he  has 
received  into  the  residue,  and  that  the  stranger  is  not  to  bring  in 
what  he  has  received,  but  is  to  have  it  enlarged  by  that  which  has 
been  given  to  the  child. 

The  origin  of  the  rule  as  applied  to  legacies  is  this — that  where 
a  father  makes  a  provision  for  his  children,  leaving  them  legacies, 
and  afterwards  gives  a  portion  to  one  of  those  children,  it  is. 


(1)  2  H.  L.  C.  131. 

(2)  7  Ves.  508. 

(3)  3  Ibid.  516. 


(4)  27  Ecav.  99. 

(5)  Law  Rep.  4  Eq.  504. 

(6)  4  Bro.  C.  C.  4U3. 
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supposed,  from  what  is  known  to  be  the  ordinary  intention  of  testa- 
tors, that  he  did  not  intend  to  make  any  real  diflference  between 
his  children,  and  that  the  child  advanced  in  his  lifetime  takes 
the  advance  ipro  tanto  by  way  of  ademption.     No  doubt  that  has 
been  necessarily  applied  to  the  advantage  of  residuary  legatees, 
because,  where  the  legacy  fails,  or  is  satisfied,  or  is  adeemed, 
from  the  very  nature  of  the  case  the  residuary  legatee  who 
takes  his  chance  gets  the  benefit  of  that,  as  he  would  the  burden 
of  any  diminution.    That  is  the  state  of  the  law  with  regard  to 
legacies.    It  is  true  the  rule  was  applied  to  a  share  in  a  residue  in 
the  case  of  Montefiore  v.  QuedaUa  (1),  which  was  a  case  in  which  I 
observe  that  the  Lord  Justice  KnigM  Bruce  expressed  great  doubt 
as  to  the  law,  but  he  was  satisfied  in  concurring  in  the  decision, 
because  the  common  sense  of  the  thing  was  in  favour  of  the  decision 
in  that  particular  case.  But  what  was  done  in  Montefiore  v.  QuedaUa^ 
in  my  view  of  it,  was  not  an  application  of  any  such  view  as  is  here 
contended  for,  but  was  an  application  of  the  general  principle  which 
was  supposed  to  underlie  the  rule,  and  of  which  the  rule  was  only 
an  application  and  an  illustration.    The  principle  is  that  it  must 
be  presumed  that  a  father  intends  equality  between  the  children ; 
and  if  he  leaves  the  residue  to  the  children,  and  afterwards  makes 
an  advance  to  one  of  the  children,  the  general  rule  is  that  such 
advance  must  be  brought  into  hotchpot,  so  that  the  disposition  of 
his  fortune,  by  which  he  intended  to  produce  equality  among  the 
children,  may  not  be  altered.    Whether,  following  out  the  rule 
logically,  it  might  be  applied  to  such  a  case  as  that  before  us,  I  do 
not  think  it  necessary  to  consider ;  for  I  am  satisfied  of  this,  that 
if  the  logical  carrying  out  of  the  rule  there  acted  upon  would  lead 
to  such  a  result  as  is  involved  in  the  contention  of  the  Appellant, 
the  sooner  that  case  is  overruled  by  the  House  of  Lords  the  better. 
It  seems  to  me  monstrous  that  the  widow,  who  may  have  received, 
and  in  the  present  case  has  received,  advances  as  well  as  the  chil- 
dren, is  to  be  benefited  by  advances  made  to  the  children,  and 
that  she  herself  is  under  no  obligation  whatever  to  bring  in  ad- 
vances which  have  been  made  to  her.    That  would  equally  apply 
to  a  stranger  aa  a  widow,  and  I  am  of  opinion  that  there  is  nothing 
in  the  law  or  in  the  authorities  which  compels  me  to  come  to  a 
(1)  1  D.  F.  &  J.  93. 


L.JJ. 
1872 


MSINEBIV 

ZAGEN 

O. 

Waltebs. 


Digitized  by  VjOOQIC 


674 


OHANGEBT  APPBAL& 


[L-B. 


L.  JJ.      decision  which,  to  my  mind,  would  be  contrary  to  common  senae^ 
1872.       and  common  justice.    I  concur,  therefore,  in  the  opinion  of  the- 
M^I^I^    Vice-chancellor. 


ZAODT 

O. 

WALTIB8. 


Sir  G.  Hellish,  L.  J. : — 

I  am  of  the  same  opinion.  It  is  admitted  that  there  is  no- 
express  authority  upon  the  question  which  is  now  before  us ;  and 
indeed  it  seems  clear  that  prior  to  the  case  of  Montefiore  y.  GW- 
dalla  (1)  there  was  no  authority  that  the  rule  as  to  double  portions 
was  to  be  applied  to  residue ;  but  the  rule  as  to  double  portiona 
haying  to  a  certain  extent  been  applied  to  gifts  of  residue  in  that 
case,  we  are  now  to  determine  whether  that  is  to  be  carried  so  £Bir 
as  that  every  stranger  who  has  an  interest  in  the  residue,  whether 
it  be  an  interest  for  life  or  an  interest  in  the  capital  of  the  residue, 
is  to  have  the  benefit  of  the  application  of  the  rule. 

Now,  in  the  ordinary  case  of  a  legacy,  where  a  legacy  has  been 
left  to  a  child,  and  then  a  gift  has  been  made  which  amounts  to  an 
ademption  of  that  legacy,  there  certainly  appears  to  be  no  possible 
way  of  holding  it  to  be  an  ademption  so  as  to  carry  out  the  general 
rule  against  double  portions,  except  by  holding  that  whoeyer  has 
the  residue  benefits  by  it ;  because  by  the  necessity  of  the  case  the 
persons  who  haye  the  residue  must  benefit  by  the  fact  of  the  pre- 
yious  legacy  not  being  paid  from  any  cause  whatever.  But  when 
we  come  to  apply  the  rule  as  to  a  share  of  residue,  it  appears  to  me 
that  it  is  perfectly  easy  to  carry  out  what  I  consider  the  real  prin- 
ciple of  the  rule,  namely,  equality  between  the  children,  without 
allowing  the  stranger  to  take  any  benefit.  It  appears  to  me^ 
therefore,  that  if  the  rule  is  to  be  applied  to  a  share  of  residue  it 
is  to  be  applied  simply  to  such  an  extent  as  may  be  necessary  to 
carry  out  the  principle  that  a  testator  who  has  divided  his  residue 
among  his  children,  either  equally  or  in  any  other  proportion, 
does  not  intend  to  alter  that  equality  or  proportion  by  making 
a  subsequent  gift  to  a  particular  child.  I  think  there  is  great 
good  sense  in  what  was  said  by  Lord  HardmcJce  in  Famham  v. 
PhiUipa  (2),  and  Lord  Bosdyn  in  Freemantle  v.  Banks  (3),  that 
it  is  very  difficult  to  conclude  from  a  gift  of  residue,  which  in  its 
very  nature  is  uncertaio,that  a  testator  has  fixed  upon  a  particular 
(1)  1  D.  F.  &  J.  93.  (2)  2  Atk.  215  (3)  6  Ves.  79, 85. 
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sum  which  he  thinks  is  a  proper  portion  for  his  child,  in  the  same 
way  as  yoa  may  do  in  the  case  of  a  legacy  where  he  leaves  a  child 
a  specific  snm,  as  for  instance  £10,000.  In  that  case  you  may  con- 
sider that  the  father  had  in  his  own  mind  that  £10,000  is  a  sa£B- 
cient  portion  for  that  child,  and  when  he  subsequently  gives  a  sum 
of  £5000  to  that  child  it  is  considered  that  he  has  not  altered  his 
mind  as  to  the  £10,000  being  a  sufficient  portion.  But  it  is  diffi- 
cult to  assume  from  a  mere  gift  of  residue  to  a  child  that  the 
father  has  come  to  a  fixed  determination  as  to  what  sum  shall  be 
sufficient  for  his  fortune.  Still  you  may  imply  this,  that  if  he 
divides  his  residue  equally  among  his  children,  he  does  not  intend 
to  prefer  one  child  above  the  other.  If  from  any  special  circum- 
stances, from  one  child  marrying  or  any  other  cause,  he  makes  a 
gift  to  that  child  in  his  lifetime,  the  law,  according  to  the  rule 
acted  upon  in  Montefiore  v.  QuedaUa  (1),  which  I  agree  with  Lord 
Justice  Eniffht  Bruce  was  good  sense  as  applied  to  that  case,  is,  that 
you  are  not  to  assume  that  the  testator  in  making  that  gift  shewed 
any  alteration  of  his  intention  as  respects  the  equality  of  the 
children.  If  the  rule  is  that  we  are  to  carry  out  what  the  testator 
intends,  it  is  clear  that  when  he  makes  a  gift  in  his  lifetime,  as  in 
this  case,  he  does  intend  to  take  away  from  the  residue  which  he 
had  given  to  the  stranger.  It  cannot  possibly  be  disputed  that  if  the 
testator  had  given  to  his  widow  a  life  interest  in  the  whole  of  the 
residue,  the  fact  of  making  a  gift  in  his  lifetime  to  a  child,  jast  as 
to  anybody  else,  must  have  had  the  effect  of  diminishing  that 
residue ;  and  it  certainly  appears  to  me  contrary  to  reason  to  hold 
that  if,  instead  of  having  given  his  wife  a  life  interest  in  the  whole 
residue,  he  gives  her  a  life  interest  in  the  half,  and  then  makes  pre- 
sents to  children,  she  is  in  that  case  to  have  a  life  interest  in  that 
which  he  meant  the  child  to  enjoy  immediately.  It  appears  to 
me,  therefore,  that  the  decision  of  the  Yice-Chancellor  is  in  accor- 
dance with  good  sense,  and  not  inconsistent  with  the  authorities, 
and  that  the  appeal  must  be  dismissed. 

Solicitors  for  the  Plaintiff:  Messrs.  Freahfidd. 
Solicitors  for  the  Defendants:  Messrs.   Oreffory,  BotocUffes,  & 
Bawle  ;  Messrs.  Eimher  &  Ellis. 

(1)  1 D.  F.  &  J.  93. 
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L.  Jj;  HIGGINBOTHAM  v.  HAWKINS. 

]^  [1870    H.    239.] 

^     '     '  Wa9te^Decea$ed  Tenant /or  Life^Injunctum^ Account^  Statute  <f 

LimUattom, 

A  tenant  for  life  wan  executrix  of  a  preceding  tenant  for  life,  both  being 
impeachable  for  waste,  and  both  baving  committed  waste  by  catting 
timber:— 

Edd^  that  the  Statute  qf  Lintitatums  began  to  ran  against  the  remainder- 
men in  fee  from  the  time  when  the  timber  was  cut,  and  not  from  the  time 
of  the  death  of  the  tenant  for  life : 

Held,  that  though  an  injunction  and  an  account  were  granted  against  the 
existing  tenant  for  life,  yet  as  no  injunction  could  be  granted  against  the 
preceding  tenant  for  life,  no  account  could  be  granted  against  her  executrix  for 
waste  committed  by  the  preceding  tenant  for  life. 

Decree  of  Baoon^  Y.C,  yaried. 

MaBY mOOINBOTHAM,  by  her  will,  devised  certain  lands  at 
Alre$ford,  in  the  county  of  Ikieot,  to  the  use  of  Earriet  Higgit^ 
hotham  and  her  assigns  during  her  life  without  impeadiment  of 
waste  except  voluntary  waste  in  cutting  down  any  timber  other 
than  such  timber  as  might  be  required  for  the  repairing  of  the 
buildings ;  with  remainder  as  to  one  moiety  to  the  use  of  Miut^ 
Idk  Jone$  and  her  assigns  during  her  life  without  impeachmeDt 
of  waste  except  as  aforesaid,  with  remainder  to  the  use  of  G.  Eig* 
ffinbotham  and  W.  Eigginhoiham  as  tenants  in  common  in  fee; 
and  as  to  the  other  moiety  to  the  use  of  trustees  during  the  life  of 
Ann  Beckei  without  impeachment  of  waste  except  as  aforesaid; 
with  remainder  to  the  use  of  the  eldest  daughter  of  Ann  Beekd 
in  fee. 

Mary  Eigginbotham  died  in  1856,  and  Earriet  EigginbaOum^ 
the  first  tenant  for  life,  died  in  September,  1865,  leaving  as  her 
executrix  Elizabeth  Jones,  who  was  the  second  tenant  for  life  of 
one  moiety. 

On  the  27th  of  August,  1870,  0,  Eigginbotham  and  W.  Eiggin- 
hotham,  the  remaindermen  in  fee  of  one  moiety,  filed  their  original 
bill  against  Elizabeth  Jones,  as  tenant  for  life  of  one  moiety,  and 
the  other  persons  interested  in  the  estate,  alleging  that  trees  had 
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been  felled  and  sold  bj  Elizdbefh  JoneB  and  the  trnstees  of  Ann 
Beckett  and  that  other  acts  of  waste  were  threatened,  and  praying 
for  an  injanctiony  and  for  an  account  of  timber  cut. 

On  the  2nd  of  March,  1871,  the  Plaintiffs  amended  their  bill,  in- 
troducing charges  against  Elizdbelh  Jones,  as  executrix,  in  respect 
of  timber  cut  in  the  lifetime  of  Harriet  HiffginbotJiam,  and  praying 
further  that  an  account  might  be  taken  of  what  had  come  to  the 
hands  of  Harriet  EiffffinbotJutm,  and  of  Elissabelh  Janea,  as  well  as 
executrix  of  Harriet  Higginbotham  as  in  her  own  right,  and  for 
payment  of  what  might  be  so  found  due  to  the  Plaintiffs. 

Seyeral  defences  were  made  to  this  suit,  the  Defendants  contend- 
ing that  no  waste  according  to  the  will  had  been  committed ;  and 
Elizabeth  Jones  contending  that  there  was  no  right  in  equity 
against  her  as  executrix  of  Harriet  Higginbotham ;  and  that  if  there 
was,  still  any  claim  against  the  estate  of  Harriet  Higginbotham  was 
barred  by  the  IXatute  of  Limitations^  no  timber  baring  been  shewn 
to  have  been  cut  in  her  lifetime  within  six  years  of  the  bill  being 
amended  as  against  her  representative,  and,  moreoyer,  it  being 
shewn  that  the  remaindermen  were  at  the  time  aware  that  the 
timber  was  out,  and  complained  about  it. 

The  Yice-Chancellor  Bacon  was  of  opinion  that  waste  had  been 
committed,  and  granted  an  injunction  and  an  account  of  all  timber 
cut  since  the  death  of  the  testator  (1). 

Elizabeth  Jones  appealed. 


L.JJ. 

1878 


(1)  1872.    Maroh  19. 

Sib  JaiobBaooh,  Y .C,  said  he  had  no 
doubt  tbat  the  Plaintiffs  were  entitled  to 
a  decree  as  the  caee  of  waste  had  been 
made  out.    His  Honour  then  said  >— 

Kow  it  has  been  argned  that  then 
can  be  no  remedy  against  the  estate  of 
the  late  Harriet  EiggMwtham,  and  the 
Siaiute  <>f  Limitations  has  been  relied 
upon  as  an  answer  to  the  Plaintiffs' 
claim  in  that  and  in  other  respects. 
Harriet  Btffffinhotham  died  leas  than 
six  years  before  the  filing  of  the  bill ; 
the  statute,  therefore,  in  no  sense  could 
be  an  objection  to  the  claim  which  is 
made  against  her  estate,  the  charge 
being  that  she,  while  she  was  tenant 


for  life,  had  despoiled  the  estate  by  con- 
verting  a  part  of  tiie  inheritance  to  her 
own  use,  and  so  much  therefore  her 
estate  is  liable  to  make  good  to  the 
persons  interested  in  the  inheritanoeL 
Aa  to  that  I  have  not  heard  any  answer, 
except  that  it  waa  suggested  by  Mr. 
Fischer  that  Oent  v.  Harrison  (Job. 
617)  was  an  authority  to  shew  that 
the  remedy,  if  any,  was  a  remedy  at 
law,  and  that  there  could  be  no  claim 
made  in  this  Court  upon  any  equitable 
grounds.  Now  the  case  of  Gent  y. 
Harrison  is  by  no  means  aa  authority 
for  that  proposition.  In  that  case  the 
tenant  who  had  come  into  possession 
of  the  estate  complained  that,  by  the 
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Mr.  FiseheTy  Q.O.,  and  Mr.  Key^  for  the  Appellant : — 

The  right  of  the  reversioner  to  recover  the  value  of  timber  cut 
is  a  legal  right,  and  has  in  this  case  been  barred  by  the  lapse  of 
time,  which  began  to  run,  not  from  the  death  of  the  tenant  for  life, 
but  from  the  cutting  of  the  timber :  Garth  v.  Cotton  (1)  ;  Chnt  ?. 
Harrison  (2).  At  all  events  the  Plaintiffs  have  no  remedy  in 
equity  against  the  estate  of  Harriet  Hiffffinbotham  ;  the  only  equity 
in  these  cases  is  the  right  to  an  injunction  to  which  the  right  to 
an  account  is  attached,  and  that  fails  when  the  tenant  for  life  is 
dead :  Jetius  College  v.  Bloome  (3) ;  Seagram  v.  Knight  (4).  No 
doubt  the  present  tenant  for  life  is  also  the  executrix  of  the 
deceased  tenant,  but  that  is  an  accident. 


Theib  Lordships  were  of  opinion  that  waste  had  been  committed, 
and  only  called  upon  the  Bespondents  as  to  the  waste  committed 
during  the  life  of  the  former  tenant  for  life. 

Mr.  Eddia,  Q.C.,  and  Mr.  Marten,  for  the  Plaintiffs : — 

We  have  a  right  to  follow  the  money  into  any  hands  in  which 
we  may  find  it,  and  to  restore  that  which  has  been  taken  from  the 
estate.    Elizabeth  Jones  is  properly  brought  before  the  Court,  and 


wrongful  act  of  the  former  tenant  for 
life,  the  estate  had  been  turned  into 
money,  and  had  been  invested,  that 
the  proceeds  of  the  investment  had 
been  received  by  the  then  tenant  for 
life,  and  that  the  money  so  received 
was  the  Plaintiff's.  The  answer  to 
that  was  that  he  might  bring  an  action 
for  money  had  and  received.  How 
conld  the  Plaintiffs  here  bring  any  such 
action  ?  They  have  no  right  to  the  in- 
come of  any  fnnd,  for  the  timber  has 
been  taken  from  the  estate ;  nor  is  there 
any  analogy  that  I  can  see  between 
Oeni  V.  Harrison  and  the  present  case. 
I  am  of  opinion  that  the  estate  of 
Harriet  Higginboiham  is  liable  for  all 
that  ^e  had  done  in  her  lifetime  by 

(4)  Law  Bep. 


means  of  the  wroogfnl  cutting,  selling, 
and  dealing  with  the  timber. 

His  Honour  then  said  that  the  Pl^n- 
tiffs  were  entitled  to  an  account  of  all 
the  timber  cut  If  the  Defendant  had 
any  case  for  allowance  to  be  made  to 
her  for  what  she  had  done  to  the  bene- 
fit of  the  estate,  ^e  could  shew  that  on 
the  inquiry.  It  was  said  that  the 
amount  of  timber  cut  was  very  small, 
and  ought  not  to  have  been  the  subject 
of  a  suit.  But  that  did  not  at  present 
appear,  and  the  case  must  come  on 
again  for  further  consideration. 

(1)  1  Wh.  &  T.  L.  C.  3rd  Ed.  628, 
660. 

(2)  Joh.  517. 

(3)  3  Atk.  262. 
2  Ch.  628. 
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must  account.    In  DvJce  of  Leedi  v.  Earl  Amherst  (1)  the  right 
^as  held  to  have  accrued  at  the  death  of  the  tenant  for  life. 

Mr.  Kai/y  Q.C.,  Mr.  BodweU,  and  Mr.  Fidd,  for  other  Defendants. 

Sir  W.  M.  James,  L.J.  :— 

In  this  case  the  bill  was  filed  by  the  reversioners  under  a  will, 
and  prayed  for  an  injunction  and  for  an  account  of  timber  felled. 
The  injunction  was  granted,  as  it  appeared  that  there  was  legal 
waste  committed  by  felling  trees  beyond  what  was  authorized  by 
the  will.  But  what  was  principally  argued  before  us  was  with 
respect  to  the  timber  cut  during  the  lifetime  of  the  preceding 
tenant  for  life. 

Now  the  mere  fact  that  the  present  tenant  for  life  was  also  the 
executrix  c6.nnot  make  any  difference ;  and  to  so  much  of  the  suit 
as  seeks  an  account  of  what  was  received  by  the  preceding  tenant 
for  life  there  appear  to  be  two  answers.  In  the  first  place,  it  is 
clearly  established  that  a  bill  will  not  lie  for  an  account  of  timber 
felled  any  more  than  for  any  other  money  demand,  except  when 
the  account  is  asked  as  incident  to  an  injunction,  and  that  where 
the  Plaintiff  has  no  right  to  an  injunction  he  has  no  right  to  an 
account,  and  his  remedy  is  at  law  alone.  In  this  case  the  account 
prayed  against  the  estate  of  the  deceased  tenant  for  life  is  not 
incident  to  the  injunction  against  the  present  tenant  for  life. 

The  second  answer  is,  that  the  claim  is  barred  by  the  statute. 
Beyond  all  question  it  appears  that  there  was  an  immediate  right 
of  action.  Legal  waste  had  been  committed,  and  the  right  of 
action  accrued  when  the  wrong  was  committed,  at  which  time  the 
reversioners  might  have  brought  their  action  for  money  had  and 
received. 

Therefore,  in  my  opinion,  the  bill  has  entirely  failed  so  far  as 
regards  the  account  against  the  estate  of  Harriet  Hiffffinhoiham  or 
her  executrix  in  regard  to  what  was  done  in  her  lifetime. 

As  to  what  was  received  by  Miss  Jones  after  the  death  of  Har^ 
riet  Eiffffinboihamt  she  is  answerable,  and  she  appears  to  have 
received  all  the  money.  The  Plaintiffs  are  entitled  to  half  of  what 
Miss  Jones  has  so  received,  and  the  other  half  belongs  to  the 
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family  of  Mrs.  BeeJcei.  The  sums  are  very  small,  and  the  Lord 
Justice  and  I  are  of  opinion  that  we  have  materials  enough  to  fix 
the  amounts  without  putting  the  parties  to  any  further  expense. 
[Hl3  Lordship  then  stated  the  amounts.]  As  the  suit  has  partially 
failed,  there  will  be  no  costs. 


Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors :  Messrs.  Bdl,  Brodrtok,  cC  Gray ;  31  r.  /.  S.  Totcw ; 
Messrs.  Field,  Soscoe,  A  Francis. 
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GEAT  V.  SECKHAM. 

[1871    G.    1.] 
Sureff/ — Promissory  Note — Winding-up — Share  of  Din'flemls. 

Four  directors  of  a  compaDy,  by  way  of  security  for  any  balanoe  whidi 
might  be  due  from  the  company  to  a  bank,  gave  the  manager  of  a  branch  of 
the  bank  their  promissory  note  for  £2000,  and  the  manager  indorsed  the  note 
to  the  bank.  The  company  was  wound  up.  The  bank  proved  in  the  wind- 
ing-up for  £3659  as  duo  by  the  company  to  the  bank,  and  was  declared 
entitled  to  a  dividend  of  £1051  on  that  sum.  The  bank  afterwards  brought 
an  action  against  one  of  the  makers  of  the  note,  who  paid  the  bonk  £2067 
for  debt  and  interest  due  on  the  note  : — 

Held  (affirming  the  decision  of  Bacon^  V.C),  that  the  giving  the  note  was 
in  pursuance  of  an  ordinary  contract  of  suretyship,  and  that  the  surety  who 
}iad  paid  the  £2067  was  entitled  to  receive  from  the  bank  a  share  of  the 
dividend,  bearing  the  same  proportion  to  the  whole  dividend  as  the  sum 
paid  by  him  bore  to  the  sum  proved  for  by  the  bank. 

The  rule  established  by  Ex  parte  2\imer  (1),  that  in  similar  cases  in  bank- 
ruptcy the  sum  paid  by  the  surety  is,  in  calculating  the  proportions  of  divi- 
dend, to  be  considered  as  expunged,  does  not  apply  to  cases  in  winding  up. 

At  the  time  of  making  the  promissory  note  mentioned  below,  the 
London  and  Courdtj  Banking  Company  were  the  bankers  of  the 
Odynog  Llaniwit  Colliery  Company ^  Limited. 

On  the  10th  of  May,  1865,  ^8^.  L.  Beckham  and  three  otber 
directors  of  the  Colliery  Company  made  a  promissory  note,  by 
which  they  promised  to  pay  to  another  director,  H.  Strong  (who 
was  manager  of  a  branch  of  the  bank),  or  order,  the  sum  of  £2000. 

(1)  3  Vet.  243. 


Digitized  by  VjOOQIC 


Seokhax. 


VOL.  VII.]  CHANCEBY  APPEALS.  681 

This  note  was  made  for  the  accommodation  of  the  Colliery  Com*      L  JJ. 
pany,  and  for  the  purpose  of  being  transferred  to  the  bank  as  a       1872 
security  for  any  balance  which  might  be  due  from  the  Colliery       q^ 
Company  to  the  bank ;  and  the  note  was  accordingly  indorsed  by 
Strong  to  the  bank. 

On  the  20th  of  July,  1866,  an  order  was  made  for  winding  up 
the  Colliery  Company^  and  £3659  was  on  the  7th  of  December, 
1867,  found  in  the  winding-up  to  be  the  bal^Qce  due  by  the 
Colliery  Company  to  the  bank.  On  this  suni  of  £3659  a  dividend 
of  £1051  became  payable  to  the  bank  in  the  winding-up. 

In  1868  an  action  on  the  note  was  brought  by  the  bank  against 
Seckhamy  in  which  action  judgment  was  obtained;  and  in  1870 
Beckham  paid  the  bank  £2067^  principal  and  interest  due  on  the 
note. 

Seckham  then  claimed  so  much  of  the  dividend  of  £1051  as  was 
due  in  respect  of  £2067.  The  bank,  on  the  other  hand,  claimed 
all  the  dividends  coming  to  them  in  the  winding-up  until  they  had 
received  full  payment  of  the  sum  due  to  them. 

The  question  was  brought  before  the  Court  on  a  special  case ;  and 
the  Vice-Chancellor  Bacon,  on  the  26th  of  January,  1872,  decided 
that  Seckham  was  entitled  to  a  part  of  the  dividend  received,  the 
bank  taking  thereout  so  much  as  would  make  up  the  proportion 
which  they  would  have  received  upon  the  residue  of  the  debt 
proved  beyond  the  £2067  if  that  £2067  had  been  expunged,  and 
Seckham  taking  the  remainder. 

The  bank  appealed. 

Mr.  Amphlett,  Q.C.,  and  Mr.  Benjamin,  for  the  Appellants : — 

There  is  a  distinction  between  bankruptcy  and  winding-up,  for 
in  a  winding-up  the  claim  of  the  creditor  is  settled,  and  he  is 
entitled  as  a  creditor  for  the  whole  of  that  claim  until  he  has  been 
fully  paid.  That  does  not  interfere  with  his  right  to  proceed  and 
recover  what  he  can  by  other  means :  KdlocVs  Case  (1).  The 
bank  proved  for  the  £3659,  and  having  done  so,  proceeded  to 
realise  their  other  securities,  relying  all  the  time  on  receiving  all 
the  dividends  until  the  debt  was  fully  paid.  The  bank,  in  enter- 
ing into  the  transaction,  intended  to  get  what  they  could  out  of 
(1)  Law  Rep.  3  Ch.  769. 

3JSr2  1 
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the  colliery,  and  if  there  was  any  deficiency,  to  come  upon  th 
surety.  Until  the  bank  is  fully  paid,  what  right  has  the  surety  t 
call  upon  the  bank  for  anything  ?  This  was  the  very  object  of  th 
arrangement,  and  on  the  faith  of  it  the  money  was  advanced  b 
the  bank. 

The  dividend  is  distributed  over  the  whole  debt,  and  the  snret 
will  get  the  benefit  when  we  are  fully  paid :  Bardwett  Y.Lydall(l 
The  £2067  is  no  portion  of  the  debt  due  by  the  company,  an 
Seckham  could  not  have  sued  the  company  or  have  proved  in  tl 
winding-up.  How,  then,  can  he  receive  a  dividend  ?  He  did  n< 
give  any  security  to  the  bank,  for  he  merely  joined  in  giving 
note  to  Strong;  and  as  between  the  bank  and  the  colliery  1 
cannot  be  regarded  as  a  surety,  so  as  to  come  within  the  ordinal 
rules. 

[They  referred  to  Ex  parte  Turner  (2) ;  Ex  parte  Bush/orih  (3 
Foley  V.  Field  (4).] 

Mr.  Kay,  Q.C.,  and  Mr.  jB.  E.  Turner,  for  Mr.  Seckham,  were  n( 
called  upon. 

Sib  G.  Mellish,  L.  J. : — 

This  is  an  appeal  from  a  decision  of  the  Yice-Chancellor  Baa 
on  a  special  case.  [His  Lordship  then  stated  the  questions  aske 
by  the  special  case.]  The  Yice-Chancellor  has  decided  that  Id 
Seckham  is  entitled  to  a  portion  of  the  dividend  on  the  £3659,  ai 
I  am  of  opinion  that  his  decision  is  correct. 

We  have  to  consider  two  questions — first,  whether  evidence  cj 
properly  be  given  that  this  contract  by  the  directors  was  really 
contract  of  suretyship ;  iind  secondly,  if  it  was  a  contract  of  suret 
ship,  then,  whether  from  the  form  of  contract  or  from  the  circui 
stances  stated  in  the  special  case,  we  can  infer  that  Mr.  Seckha 
agreed  that,  on  the  colliery  company  being  wound  up,  any  dii; 
dend  he  might  otherwise  be  entitled  to  should  go  to  the  ban 
until  the  bank  had  received  208.  in  the  pound  on  the  debt  whic 
might  be  due  from  the  company  to  the  bank. 

Now,  as  to  the.  facts  of  the  case,  it  appears  to  me  beyond  a 

(1)  7  Bing.  489.         _  ^  (3)  10  Ves.  409. 

(2)  3  Yes.  243.  (4)  12  Ibiil.  435 
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question  that  this  is  simply  the  ordinary  case  of  a  customer  pro*       L.  JJ. 
posing  to  overdraw  his  account  at  a  bank,  and  offering  as  security        1872 
the  promissory  note  of  third  persons.     I  am  of  opinion  that  it       q^^ 
makes  no  difference  at  all  that  the  company  are  not  themiselves 
parties  to  the  note.     I  am  also  of  opinion  that  the  form  of  the 
note  makes  no  difference,  for  the  agreement  was  in  substance  that 
the  directors  were  to  give  this  as  a  security  for  the  payment  of  the 
balance  due. 

Then  comes  the  question  whether  that  was  a  security  for  a  part 
of  the  debt.  It  seems  to  be  admitted  that,  if  it  was  only  a  security 
for  part  of  the  debt,  then,  if  one  of  the  makers  of  the  note  has 
paid  the  amount,  he  is  entitled  to  the  benefit  of  the  dividend 
qtioad  that  part.  Yet  it  was  argued,  in  the  first  place,  that 
this  was  not  a  security  for  a  part  of  the  whole  debt  of  £3659, 
but  was  simply  a  security  for  the  balance  which  might  remain 
unpaid. 

I  am  of  opinion  that  it  was  really  a  security  for  a  part.  The 
question,  if  it  arose  in  a  Court  of  Common  Law,  would  simply  be, 
what  was  the  consideration  for  this  note  ?  It  is  quite  plain  that 
there  was  no  consideration  at  all  as  between  the  four  directors  who 
signed  the  note  and  Captain  Strong,  nor  between  Captain  Strong 
and  the  bank.  The  bank  never  advanced  any  money  or  gave  any 
consideration  to  Captain  Strong,  and  the  only  consideration  for 
the  note  is  the  balance  which  might  from  time  to  time  be  due 
horn  the  company  to  the  bank.  Therefore  it  was  a  note  given  by 
third  persons,  the  only  consideration  for  which  was  a  debt  to  be 
due,  not  fix)m  any  person  who  signed  the  note,  but  from  the  com- 
pany; and  the  bank  has  so  treated  it^  because  the  company  having 
been  ordered  to  be  wound  up,  the  bank  brought  their  action 
against  Mr.  SecJcham  on  his  liability,  and  recovered  from  him  the 
whole  sum. 

Upon  this  the  question  arises,  whether  there  is  anything  to 
take  this  case  out  of  the  ordinary  rule  that,  when  a  surety  is  only 
surety  for  a  part  of  the  debt,  and  has  paid  that  part  of  the  debt, 
he  is  entitled  to  receive  the  dividend  which  the  principal  debtor 
pays  in  respect  of  that  sum  which  the  surety  has  discharged. 

I  cannot  see  that  there  is  anything  to  take  this  case  out  of  the 
ordinary  rule.    No  doubt  it  is  now  not  unusual  for  contracts  of 
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L.  JJ.  guarantee  to  be  expressly  worded  so  as  to  shew  that  it  is  intended 
1872  that  such  dividends  may  be  kept ;  and  of  course  by  express  words 
^^Y  ^^^  ^  charge  may  be  eflTected,  as  was  done  in  the  case  of  Mid- 
land Banking  Company  v.  Charnbers  (1).  The  question  for  us 
to  decide  is  whether  such  an  agreement  has  been  entered  into. 
We  cannot  infer  this  from  the  simple  fact  that  tJie  instrument  of 
suretyship  is  in  the  ordinary  form  of  a  promissory  note.  No  doubt 
by  the  form  of  the  note  the  persons  who  sign  the  note  appear^  so 
far  as  the  note  is  concerned,  to  be  the  principal  debtors ;  but  it 
may  be  always  given  in  evidence  what  the  consideration  of  the 
Qote  really  wa^  and  here  it  appears  that  the  only  consideration  for 
the  note  was  a  debt  due  from  third  parties. 

The  truth  is  that  the  introduction  of  such  provisions  into  con- 
tracts for  suretyship  is  a  modem  invention ;  and  certainJfy  surety- 
ship by  a  promissory  note  is  fet  older  than  those  provMons,  and 
has  existed  as  long  as  promissory  notes  have  been  u^  in  Hub 
country. 

I  am  therefore  of  opinion  that  this  case  comes  within  the  ordinary 
rule,  and  I  do  not  think  that  there  is  in  this  respect  any  difikBuee 
between  a  bankruptcy  and  a  winding-up ;  for  in  tiie  winding-up  of 
a  company  it  is  obvious  that  there  must  be  a  settlement  of  every 
possible  claim  agamst  the  cotnpany. 

Then  Mr.  Seckharh  having,  at  the  request  of  the  compatiy,  and 
for  their  interest,  executed  this  promissory  note,  and  having  paid 
the  £2067,  he  isa  citeditor  of  the  company  for  that  amount ;  and  be 
Would  be  entitled  to  prove  against  them  for  it.  It  is  quite  dear 
that  the  bank  cannot  also  be  entitled  to  prove,  because  if  they 
were,  the  company  would  be  paying  the  dividend  twice  over  on 
the  sanie  debt  Then  the  question  is,  which  of  the  two  is  entWed 
to  the  dividend  ?  It  is  quite  obvious  that  Mr.  Seckhdm,  not 
having  pledged  that  dividend,  is  the  person  who  is  entitled  to 
receive  it,  he  having  in  Ikct  paid  the  bank,  and  the  bank  having 
received  from  hiin  that  part  of  the  debt  which  was  due  to  the 
bank. 

Upon  the  whole^  I  am  of  opinion  that  the  decision  of  the  Vice- 
Chancellor  was  rights  and  that  this  appeal  must  be  dtsmis8ed  with 
costs. 

(1)  Law  Rep.  4  Ch.  398. 
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Sir  W.  M.  James,  L  J. :—  L.  jj. 

1872 

I  am  of  the  same  opinion.    The  distinction  wh'ch  has  been 
raised  between  making  a  promissory  note  as  surety  to  a  bank,  and 
making  a  promissory  note  and  depositing  it  as  security  to  the    ^^^^m. 
bank,  ia  too  subtle  for  me. 


The  Kespondents  then  asked  that  the  order  made  by  the  Vice- 
Chancellor  might  be  varied  by  directing  that  Mr.  SecJcham  should 
receive  the  proportion  of  dividend  due  on  the  sum  paid  by  him 
without  considering  the  sum  paid  by  him  as  having  been  expunged. 

Sin  W.  M.  Jamejs,  IuJ.  : — 

I  am  of  opinion  that  this  order  must  be  rectified  in  the  way  sug- 
gested* Tlie  caaes>  Be  parte  Turner  (1)  and  JSx  parte  Bushforth  (2), 
>vere  cases  under  the  bankruptcy  laws^  and  it  is  quite  cleai:  that 
they  i^ay  be  e:iplained  by  reference  io  the  then  state  of  tfhe  law  as 
to  paymenU  by  sureties;  In  the  then  state  of  the  law  a  surety 
paying  a  debt,  after  the  bankruptcy  had  no  means  whatever  of 
prooC  though  he  was  entitled  to  jhis  remedy  against  the  bankrupt 
to  whom  the  certificate  was  no  discharge.  That  was  the  remedy  of 
the  svuetjf.  and  one  can  easily  understand  that  it  wopld  be  accord- 
ing to  Qpqunm  sense  and  common  eqvity  for  the  principal  preditor 
let  claim  ti^  same  rights  as  if  the  surely  had  paid. the  debt^  But 
I  cannot,  understaDd  how  it  is  pjo^aihl^  to  ajiply  the  p^ncijple  not 
to  a  case  of  bankruptcy  but  to  a  case  of  winding-up^  which  is  the 
adn^iiu^trat^QB  <4  &^  estate  exactly  similar  to  ^he  administration 
of  the  estate.  q{  a  deceased  peison.  In  that  qaoe^i  whether  the  debt 
is  pi^id  at  one  ipoment  or  at  another  does  not  ii^  the  slightest 
degree  f^flfect  the  ?ightof  proof  against  the  estate,  which  has  always 
beea  liabjl^  to  €i?»ctly  the  samei  amount  of  dividend*  I  ajn  of  opinion 
that  thei^e.is  no  analogy  in  this  respect  between  the  cases  of  bank- 
ruptcy and  winding-up.  It  is  clear  that  no  harm  could,  in  any 
conceivable  state  of  things,  be  done  to  the  preditor  by  thet  mode  in 
which,  the,  debt  was  paid,  either  at  one,  particular  momept  or  an- 
other ;  and  therefore  there  is  no  ground  for  making  the  deduction 

(1)  3  Ves.  243.  (2)  10  Ves.  409. 
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L.  JJ.  which  has  been  directed  by  the  order  made.    The  point  is  not 

1872  raised  by  the  special  case,  and  I  am  quite  sure  that  if  it  had  been,. 

Gray  it  would  not  have  been  considered  reasonable. 


r. 
Seckham. 


Julye. 


Sm  G.  Hellish,  L  J. : — 

I  am  of  the  same  opinion.  It  appears  to  me  that  there  is  a 
great  deal  of  diflference  between  the  winding-up  of  a  company  and 
an  ordinary  bankruptcy,  in  this  respect,  that  every  possible  claim 
and  demand  against  the  company  has  to  be  settled  under  the 
winding-up.  Now  here,  directly  the  debt  of  £2067  was  paid,  there 
was  a  debt  due  from  the  company  to  the  surety  who  paid  it.  It 
appears  to  me  that  he  must  be  entitled  to  receiye  the  whole  of  the 
dividend  in  respect  of  that  debt,  and  I  do  not  see  what  equity  there 
is  to  deprive  him  of  that  part  which  he  is  deprived  of  by  the  order 
of  the  Court  below. 

The  order  of  the  Court  below  must  be  affirmed  with  this  vanV 
tion,  and  the  Appellants  will  pay  the  costs  of  the  appeal. 

Solicitors  for  the  Bank :  Messrs.  Stevens,  Wilkinson,  &  Harris, 
Solicitors  for  Mr.  Seckham :  Messrs.  Taylor,  Mason,  dt  Taylor. 


L.JJ.  KETTLEWELL  v.  BAESTOW. 

Jfjf  [18G8    K.    60.] 

Fractice — Production  of  DocumentS'^Fedigree. 

The  Plfl^iff  filed  his  bill  to  establish  hit  titb  bydesoent  tolandsof  which' 
A,  F.  died  seised  iafee.  The  bill  stated  that  A.  F.  aoquiced  part  of  the  laads 
by  descent  from  her  maternal  grandmother,  S.  F. ;  that  the  last  purchaser  of 
these  estates  was  an  ancestor  of  S,  F,,  and  that  the  PlaintifiT  was  heir-at-law 
of  sach  ancestor,  and  also  ^  A*  F.ex  park  matemd^  and  that  A,  F.  had  died 
intestate,  and  that  Uie  Plaintiff  was  lineally  deeoended  fi<»a  the  great-giaod- 
father  of  A^  F.,  and  was  her.  heir-at-law.  The  Defendants  pleaded  a  denial  of 
the  Plaintifif*s  heirship  in  bar  to  all  the  relief,  and  to  all  the  discovery  except 
to  so  much  of  the  bill  as  sought  discovery  whether  tiie  Plaintiff  was  lineally 
descended  from  A,  'JP.*«  great-grandfather.  Issues  were  directed  as  to  the 
Plaintiff's  heirship.  After  this,  the  Plaintiff  having  applied  for  production 
of  documents,  the  Defendants  by  their  affidavit  admitted  the  possession  of 
a  pedigree,  which  they  had  covered  up,  except  so  much  of  it  as  shewed  the 
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direct  line  from  S,  F.ioA,  F. ;  and  the  Defendants  stated  by  their  affidavit         |^  jj^ 
that  the  covered  part  evidenced  or  related  to  their  own  title  only,  and  did 
not  evidence  or  tend  to  make  out  the  title  claimed  by  the  Plaintiff,  or  any         ^y^ 
link  therein : —  ELettliwbli. 

Held  (reversing  the  decision  of  Bacons  V.C.),  that  a  pedigree  was  not  to  be     ^    *• 
looked  upon  as  one  indivisible  document  of  which  the  Plaintiff  was  entitled         _ 
to  see  the  whole,  and  that  the  parts  covered  were  sufficiently  protected  by 
the  affidavit. 

The  Defendants  objected  to  produce  other  documents  on  the  ground  that 
persona  not  parties  to  the  suit  were  interested  in  them : — 

Hdd  (affirming  the  decision  of  Bacon^  V.0.)>  that  this  was  no  ground  for 
resisting  production. 

The  Defendants  objected  to  produce  other  documents  on  the  ground  that 
they  did  not  relate  to  any  issue  or  matter  to  be  tried  at  the  hearing,  but  were 
documents  to  the  production  of  which  the  Plaintiff  would  be  entitled  by 
way  of  consequential  relief  if  he  succeeded  on  the  trial  of  any  of  the  issues, 
but  not  in  any  other  event : — 

Seld  (reversing  the  decision  of  Bacon,  V.C.),  that  these  documents  were 
protected. 

xHIS  was  a  motion  by  the  Defendants,  the  Barsiows,  by  way  of 
appeal  from  part  of  an  order  of  Vice-CJbancellor  Bacon. 

The  bill  stated  that  Ann  FaweeU  was,  at  her  death,  seised  of 
certain,  and  also  equitably  entitled  to  other,  freehold  hereditaments 
in  the  parishes  therein  mentioned  and  elsewhere  in  the  county  of 
York,  and  seised  for  an  estate  of  inheritance  of  some,  and  equitably 
entitled  to  other,  copyhold  hereditaments  in  those  parishes  and 
elsewhere  in  the  county  of  York :  that  Sarah  FawceU,  the  maternal 
grandmother  of  Ann  Fawcett,  was,  before  her  marriage  with  her 
husband  WiUiam  Fawcetty  Sarah  Kettlewell,  spinster,  and  that  Ann 
Fawcett  acquired  some  parts  of  the  said  freehold  and  copyhold 
hereditaments  by  descent  from  her :  that  the  last  purchaser  of 
these  estates  was  an  ancestor  of  Sarah  Faufceltf  ex  parte  matemd, 
and  that  the  Plaintiff  was  heir-at-law  of  such  ancestor  and  of  Ann 
Fawcett,  ex  parte  matemd :  that  Ann  Fawcett  was,  at  her  death, 
equitably  entitled  in  fee  simple  to  certain  freehold  estates,  and 
equitably  entitled  to  certain  copyholds,  which,  by  the  settlement 
made  about  1820  or  1822,  on  the  marriage  of  her  father  and 
mother,  were  conveyed  and  assured  to  trustees,  upon  trusts  under 
which,  upon  the  deaths  of  the  father  and  mother,  an  undiyided 
moiety  had  devolved  upon  Arm  Fawcett  in  fee,  and  the  other 
moiety  upon  her  sister  Elizabeth  Fawcett  in  fee:  that  Elizabeth 
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L.  JJ.  Fawoeit  married  one  Jere^niah  or  Jb/m  Barsiow^  but  no  isettle- 
1872  ment  was  made  on  their  marriage :  that  Elizabeih  Barslow  died  in 
1844  without  issue  in  the  lifetime  of  her  husbemd,  and  without 
liaving  executed  any  deed  altering  the  doTohition  of  her  real 
estate,  and  that  her  moiety  devolved  upon  Ann  Faiveett  as  her 
heiress-at-law :  that  Ann  Fawcett  died  in  1856  a  spinster  and 
intestate,  leaving  the  Plaintiff  her  heir-at-law,  and  that  the  Plaintiff 
was  lineally  descended  from  the  great-grandfather  oi  AiMi  Fa^teeU, 
and  was  her  heir-at-law  both  ex  parte  paiernd  and  ex  parie  nutiemd, 
and  also  her  customary  heir :  that  after  the  death  of  Anf^  FawceH 
the  Defendants,  B.  Barstow,  John  BarstoWy  and  WiUiam  Fawceii, 
obtained  possession  of  her  estiates:  that  the  Defendsints  Alleged 
(contrary  to  the  fact)  that  Elisiaheth  Barsiow  had  made  a  valid  dis- 
position by  will  of  her  moiety  of  the  estates  comprised  in  her 
mother's  settlement,  in  favour  of  her  husband,  and  that  the  Defen- 
dants, the  Ba/rstawSy  claimed  such  moiety  though  him,  and  that 
the  Defendant  FaweeU  claimed  the  other  moiety  of  those  estates, 
and  the  entirety  of  AnnFaicoetPs  other  lands  ^  her  heir-at-law, 
but  that,  nevertheless,  Favooettj  in  1859,  ftaud\ilently  obtained 
admittan<^e  tb  the  copyholds  as  heir  of  ArmFcmcdt^oh  the  allega- 
tion that  Elizabeth  Barslow  had  died  intestate,  and  that  her  moiety 
had  descended  on  Ann  Fawcett ^  And  by  the  false  representa- 
tion that  hewks  the  heir  oi  Anih  JPauv^:  that  the  Defendant 
Pat^x^  availed  himself  of  his  ntinie  td  pretend  to  be  hbir  of 
Ann  ^atw5i?^,  though  he  and  the  other  Defendants  knew  thit  he 
was  not  related  to  her,  and  the  Defendants  knew  that  th^  Plain- 
tiff was  bet  heir:  'thfi(t  the  Defendants  had  obtained  from  the 
trustees  of  the  Settlement  a  conveyance  of  the  legal  estiate  in  jwirt 
of  the  propeVty  comprised  in  the  settlement  so  that  the  I^laintiff 
could  not  try  his  right  at  law :  that  the  Plaintiff  had  commenced 
actions  of  ejectment  to  recover  parts  of  the  estates,  includiog 
portions  of  the  estates  <x>tiiprised  in  the  sett^lement,  but  by  reason 
of  the  fraudulent  detention  of  the  settlement  and  other  title-deeds, 
atid  the  fraudulent  conveyance  of  th^  legal  estate  from  thel  trustees, 
tlie  Plaintiff  could  not  safely  proceed  to  trial.  The  bill  prayed  that 
it  might  be  declared  that  the  admittance  of  the  Defendant 
Faivoelt  to  the  copyholds  was  obtained  by  a  fraudulent  representa- 
tion, and  that  the  Defendants  might  be  decreed  to  deliver  up 
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poaaessiou  to  the  Plaintiff,  and  that  the  Deleudaiits  might  set        ^*     " 
forth  a  fall  particular  of  the  deeds  and  doouments  relating  to  the  75L 

estates  of  Ann  Fawcdty  and  that  such  title  deeds  might  be^brought  ^.sksJ'^^^^^^l 
into  Court  and  used  by  the  Plaintiff  for-  the  purposes  of  the  actionB      3a»«cc):^^^ 
of  ejectment  and  in  the  prosecution  of  the  suit.     The  bill  also  ' 

prayed  for  a  discovery  in  whom  the  estates  were  Tested,  and  by 
what  asaujcanees ;  £or  a  d^liyery  of  the  deeds  to  the  Plaintiff  on  Ixis 
Gstabliahiug  his  title ;  for  an  acooant  of  rents ;  and  for  a  receiver « 

WUZiam  FoAiccdi  having  died  the  suit  was  revived  agaix^^l; 
Thomas  Fawcett  and  WiOjuusn  FavHseU  the  younger^  aa  representixj^^ 
him. 

lu  May,  1869,  the  JBareiows  filed  a  plea  and  answer,  by  whdtc^Jb 
they  plea4^  in  bar  to  so  mpoh  of  the  biU  as  sought  any  relief 
a^inst  pr  discovery  f«»n  them,  or  either  of  them,  with  leferenet^  -to 
or  ja  ooxLuection  with  any  property  which  the  Plaintifl^  by  his  1>£X]^ 
olaiBied  to  be  entitled  to.  or  iaterested  in  as  heiiva^t-law  ^pc$>^r^e 
poi^^a  of  JLnn  Fawceit ;  that  the  Plaintiff  was  not  at  the  deatLi.    Gf 
Ann  Fawcett^  andbad.Qever  been,  and  was  not  now  the  heir-^iut-XA.^ 
eic^  jparta  jpatemA  of  Ann-FawceiL    Aa  to  so  much  of  the  bill     ^s 
sought  any  relief  against  or  discovery  from  these -Defendants*    c^r 
ei^r  of  them,  with  reference  to  or  in  connection  with,  any  emto- 
perty  which  the  Plaintiff,  by  his  bill,  daim^  to  be  entitled,  to    c^r 
ii^re^d.  in  as  heir-at-law  ex  parfe  mater nA^^  of  Ann  FfM?^^s&^ 
except  only  so  much  of  the  bill  as  sought  to  hivfe  it  disoovetir^d 
wbe^r  Saur^h.  Faufcefi  in  the  hill  named  was  net,  before    I^^bt 
xnawifge  with  her  husbapd  WHUam  FawceUy  Sarah  Kddem^f^^^ 
spinster,  and.ajso  except  sOimuch  and  such  part  of  the  bill  (if  ^Jc^^y) 
1^  .sought  discovery  whether  the  Plaintiff  waa  or  not  lineally  <i^* 
scoaded  from  the  great«randfether  of  the  mid  Ann  Fa(u?€eti,  tk^y 
pleaded  in  bar  that  the  Plaintiff  was  not  at  the  time  of  the  dea^t;]} 
of  4nn^  JPJiuwetf,  and  had  never  been,  and  was  not  now  the  heiF'-sut^ 
lavK  ea^.parU  maternci  of  Ann  FanoeeU.     There  waa  a  similar  ne^c^ 
tive  plea  asi  !»  the  oopybolds,  that  the  Plaintiff  was  not  tlie 
customary  heir  o£  Afm  FaioeetL    Then  as  to  all  the  bill^  except 
so  PJtilch  and  sach  parts  thereof  as  they  liad  already  pleaded  toi, 
^^  ^^xcept  so  much  and  such  patt  thereof  aa  was  thereinbefore 
expepted,  they  pleaded  that  the  Plaintiff  wiaa<  not  at  the  time  of 
th^e  death  of  Ann  Fawcett,  and  never  had  be^xx,  and  v*»  ^<>^  ^^ 
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L.  jj.       the  heir-at-law  of  any  ancestor  ex  parte  matema  of  Sarah  FaweeU, 

1872        who  was  the  last  purchaser  of  any  hereditaments  which  Ann  Faw- 

,jrri^,,  celt  died  seised  of  by  descent,  or  in  any  manner  entitled  to  b? 

*•  descent,  from  Sarah  Fatvedt,  or  of  any  other  hereditaments  what- 

soever  which  Ann  Fawcdi  died  seised  of  or  entitled  to. 

The  Defendants  answered  so  much  of  the  bill  as  sought  disco- 
very as  to  the  matters  excepted  from  the  pleas,  by  stating  their 
ignorance  whether  Sarah  Fatoedt,  in  the  bill  alleged  to  be  the 
maternal  grandmother  of  Ann  Fatocett,  was,  before  her  marriage, 
Sarah  Ketilewellt  or  whether  the  Plaintiff  was  lineally  descended 
from  the  great-grandfather  of  Ann  Fatocett. 

On  the  30th  of  June,  1870,  an  order  was  made  directing  issues 
to  be  tried  at  the  hearing  on  evidence  viva  voce — (!)•  Whether  the 
Plaintiff  was,  at  the  death  of  Ann  Faweetty  her  heir  ex  parte  pa- 
temcL  (2).  Whether  he  is  now  her  heir  ex  parte  patemd.  (3 — 6). 
Similar  issues  as  to  heirship  ex  parte  matema  and  customary  heir- 
ship. (7  and  8).  Issues  as  to  the  Plaintiff's  heirship  to  any  an- 
cestor ex  parte  matemd  of  Ann  Fatocett  who  was  last  purchaser. 
(9).  Whether  the  Plaintiff  was  lineally  descended  from  the  great- 
grandfather of  Ann  FoAvcett 

The  Plaintiff  having  applied  for  production  of  documents,  the 
BarstowSy  in  January,  1872,  filed  an  a£Eidavit  with  a  schedule  of 
documents,  but  objected  to  produce  those  in  the  second  part  of 
the  schedule,  on  the  following  grounds : — 

(1).  As  to  documents  under  the  head  A,  ''  on  the  ground  that  the 
same  documents,  and  every  of  them,  evidence  or  relate  to  our  own 
title  or  the  title  of  the  Defendants  T.  Fatocett  and  W,  Fatocett  only, 
and  do  not  evidence,  make  out,  support,  or  tend  to  make  out,  sup- 
port, or  in  any  other  manner  relate  to  any  estate,  right,  title,  pedi- 
gree, or  heirship  whatsoever  claimed  by  the  Plaintiff,  or  any  part 
or  link  of  or  in  the  same." 

(2).  Documents  under  head  B.  **  Two  copies  pedigree  of  William 
Fatocett'^  The  Defendants  objected  to  produce  these  except  as 
sealed  up,  ^'  on  the  ground  that  such  parts  thereof  as  we  have 
caused  to  be  sealed  up  evidence  or  relate  to  our  own  title  or  the 
title  of  the  said  co-Defendants  only,  and  do  not  evidence,  make  out, 
support,  or  tend  to  make  out  or  support  or  in  any  other  manner 
relate  to  any  such  estate,  right,  title,  pedigree,  or  heirship  as 
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aforesaid  claimed  by  the  Plaintiff,  or  any  part  or  link  of  or  in  the       L.  JJ. 
same,  or  do  not  relate  to  the  matters  in  question  in  this  cause."  1872 

The  part  left  uncovered  ^was  the  pedigree  from  Sarah  Fawcett  kbttlbwkll 
down  to  Ann  Fawcett,  everything  else  being  sealed  up.  Bamtow. 

(3).  Documents  C.     •*  On  the  ground  that  the  same  are  in  the       

nature  of  confidential  communications,  and  are  of  the  several 
descriptions  more  particularly  set  forth  in  the  part  of  the  said 
schedule,  which  is  contained  under  the  heading  C." 

(4).  Documents  D.  "  On  the  ground  that  divers  persons  not 
parties  to  this  suit  are  interested  therein  respectively,  and  we  have 
to  the  best  of  our  knowledge,  information,  and  belief  particularly 
set  forth  under  the  said  heading  the  nature  of  such  interest,  and 
the  names  and  conditions  in  life  of  such  persons  respectively." 

(5).  Documents  T.  **  On  the  ground  that  the  same  do  not  nor 
do  any  of  them  relate  to  any  issue  or  matter  to  be  tried  at  the 
hearing  of  this  cause;  but,  as  we  are  advised  and  sisty,  consist  ex- 
clusively of  documents  which  the  Plaintiff  will  be  entitled  to  the 
production  of  by  way  of  consequential  relief,  in  the  event  of  his 
^succeeding  in  any  of  the  ^first  six  issues  in  the  cause ;  but  not 
in  any  other  event,  as  more  fully  appears  by  the  description  which 
we  have  given  under  the  same  heading  of  such  documents  respec- 
tively. And  we  are  advised  and  snbmit  that,  for  the  present  pur- 
poses 0^  this  suit,  such  documents  are  immaterial.**  The  bulk  of 
the  documents  under  this  heading  were  title-deeds  which  had 
belonged  to  Ann  Fawcett. 

The  Plaintiff  took  out  a  summons  to  consider  the  sufiiciency  of 
this  affidavit,  asking  to  have  the  pedigree  unsealed,  and  to  have 
the  documents  A,  C,  D,  and  Y  produced  for  inspection,  except 
those  since  the  commencement  of  the  litigation. 

Vice-Chancellor  Bacon  held  that  a  further  affidavit  must  be 
made  as  to  A  and  C,  the  descriptions  in  the  schedule  not  being 
sufficiently  particular.  That  the  pedigree  must  be  unsealed  and 
produced,  and  that  documents  D  and  T  were  not  protected  (1). 

other  persons  are  interested  is  no  ground 
(1)  1872.  April  26.  f^  resisting  ptoAiction. 

^     ,         ^  „  ^  As  to  the  pedigree,  tbe  Plaintiff  is 

Sib  James  Bacon,  V.C.  :-  ^i^,y  ^^-^^  ^  pn)duction.    He  is 

With  regard  to  D,  the  objection  not  obliged  to  fake  the  Defendant's 
does  not  go  far  enough.    To  say  that     word  that  the  parts  sealed  up  do  not 
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L.  JJ.      The  order  drawn  up  was  that  the  Defendants  should  file  a  further 

1872        aflBdavit,  should  uncover  and  produce  the  pedigree,  and  that  the 

TTrfcti^ELL  documents  A,  C,  D,  and  Y,  except  certain  bu^dlte  of  papeis  of 

AttsTow     w^J^^  particulars  were  to  be*  given  in  the  furthei*  affidavit^  and 

except  doctiments  since  the  commencement  of  the  litigation,  were 

to  be  produced  for  inspection. 

Mr.  EcWts,  Q.C.,  and  Mr.  Rus^eU  Bdberis,  &t  the  appeal 
motion: — 

We  are  not  baand  to  disclose  an^hing  which,  as  we  swear,  is 
evidence  of  our  own  title,  and  does  not  relate  to  that  of  the 
Plaintiflf:  Wigram  on  Discovery  (1);  Firkins  v.  Lawe  (2);  Co^f- 
ton  V.  Earl  Qray  (3) ;  Le^y  Shaftesbury  v.  Arrowwniih  (4) ;  Mind  v. 
Morgan  (5).  We  object  to  produce  the  documents  under  the  head 
D,  on  the  ground  that  other  parties  not  before  the  Court  are 
interested  in  them :  Taylor  v.  Bundett  (6);  B&viUy.  Cowan  {1). 
We  object  to  produce  those  under  head  Y,  on  the  ground  that 
their  production  is  not  wanted  for  the  hearing,  and  is  matter  of 
consequential  relief  if  the  Plaintiff  obtains  a  decree :  Tumey  v. 
Bayley  (8) ;  De  la  Bue  v.  Dickinson  (9).  A  pedigree  cannot  be  looked 
upon  as  a  single  document ;  it  may  relate  to  several  branches  in 
some  of  which  the  Plaintiff  may  have  no  interest ;  and  our  affidavit, 
which  would  be  sufficient  to  protect  separate  documents,  is  enough 
to  protect  the  parts  which  we  have  sealed  up. 

Mr.  Kay,  Q.C.,  and  Mr.  Cotirdl  (who  had  been  informed  by  the 


relate  to  bis  case.  It  is  one  entire  docu-  they  should  not  be  produced.     Tbe 

ment,  which  be  is  entitled  to  have  un*  case  in  which  the  Plaintiff  sued  as  a 

mutilated  and  unconcealed.    It  is  not  partner,  and  the  partnership  was  denied, 

like  a  book  containing  a  variety  of  ao-  does  not  bear  the  most  remote  analogy 

counts,  some  of  which  may  relate  to  the  to  the  present, 

suit  and  others  not ;  or  a  press  copy  (1)  2nd  Ed.  p.  277. 

letter-book  containing  a  variety  of  un-  (2)  13  Price,  193. 

connected  letters.  (3)  1  Y.  &  J.  154. 

ITien  Y,  it  is  said,  consists  of  docu-  (4)  4  Ves.  66. 

ments   which    the    Plaintiff  may  be  (5)  Law  Hep.  11  Eq.  284. 

entitled  to  at  the  bearing,  but  which  (6)  Cr.  &  Ph.  104,  111. 

he  is  not  entitled  to  now  as  they  do  not  (7)  Law  Kep.  5  Ch.  495. 

relate  to  any  issue  or  matter  to  be  tried  (8)  12  W.  B.  633. 

at  the  hearing.    That  is  no  reason  why  (9)  3  K.  &  J.  388. 
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Court  that  they  need  not  argue  the  point  as  to  the  documents  C),       L.  jj. 
for  thp  Plaintiff:—  1S72 

The.  documents  Y  are  iM)t  sufficiently  guarded'  by  the  affidavit :  Kkptlewsll 
Sndth  v.  Duke  of  Beaufort  (1),    The  truth  of  the  bill  must  at  this     Bab^w. 
stage-  be  assumed  for  the  present  purpose :  Qredey  y,  MotuHey  (2).        """^ 
A  pedigree  is  a  document  which  is  inseparable,  and  the  whole 
must  be  produced :  Bylion  v.  Morgan  (3) ;  Bvmbold  v.  Forteath  (4). 
A  similar  principle  was  acted  on  in  Luscoinbe  v.  Steer  (5)   and 
Carver  v.  Pinio  Leite  (6).     The  Defendant    is  not  to  be  judge 
whether  a  document'jTrmS  ftidie  relating  to  matters  in  the  stlit 
does  not  assist  the  Plaintiff's  case. 

The  pedigree  ex  parte  patemd  is  material  to  the  Plaintiff,  because 
he,  claiming  ex  parte  maiemA,  must  exhaust  the  paternal  line  to 
make  out  his  case. 

Sir  W*  M.  James,  L.J. :— * 

The  documents  classed  under  the  head  D  are  not  protected. 
If  documents  are  in  the  joint  possession  of  the  Defendants  and  a 
person  not  before  the  Court,  their  production  will  not  be  ordered, 
because  the  Court  will  not  order  the  Defendants  to  do  what  they 
have  no  power  to  do ;  but  it  is  no  ground  for  resisting  production 
that  a  person  not  before  the  Court  has  an  interest  in  the  documents. 
The  documents  Y  are  sufficiently  protected,  the  Defendants  having 
sworn  positively  that  they  do  not  relate  to  anything  which  has  to 
be  decided  at  the  hearing.  As  regards  the  documents  under  the 
head  A,  the  order  appears  to  have  been  drawn  up  per  incuriam^ 
for  the  Vice-Chancellor,  as  appears  by  his  judgment,  intended  to 
reserve  his  decision  until  a  further  affidavit  had  been  made. 

As  regards  the  pedigree,  it  was  contended  that  a  pedigree  is  one 
entire  document,  of  which  the  Plaintiff,  if  entitled  to  see  part,  Ls 
entitled  to  see  the  whole,  and  that  the  Defendants  therefore  can- 
not seal  up  any  part  of  it.  In  support  of  this,  Mr.  Kay  referred  to 
authorities  which  seem  to  me  to  establish  the  contrary.  One 
document  of  this  nature  may  contain  the  pedigrees  of  several 
people — of  the  Plaintifl^  of  the  Defendants,  and  of  strangers  to  the 

(1)  1  Hare,  507  ;  1  Ph.  209.  (4)  3  K.  &  J.  748,  7o2. 

(2)  2  K.  &  J.  288.  (5)  37  L.  J.  (Ch.)  119. 

(3)  6  Vea.  293.  ((J)  Law  Kep.  7  Ch.  90. 
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L.  JJ.      cause.    There  is,  thersffore,  no  weight  in  that  conteutiQxu    The 

ia72        only  question  on  which  some  doubt  passed  through  our  minds  was 

EnTL^wsLL  whether  some  of  the  parts  sealed  up»  though  not  containing  the 

Bamtow.    I^1^^^«  pedigree^  Wght  not  assist  him  in  proving  his  case ; 

—       but  thp  Defendant,  have  positively  sworn  that  the  parts  which 

they  have  covered  \ip  do  not  relate  to  the  Plaintiff's  case.    In  a 

case  like  the  present,  where  the  Plaintiff  gives  no  information  as  to 

his  own  pedigree,  but  merely  states  in  his  bill  that  he  is  heir 

ex  parte  malem&y  it  would  be  very  dangerous  if  he  were  allowed  to 

enter  upon  a  roving  inquiry  which  might  result  in  his  finding 

flaws  in  the  title  of  the  Defendants  for  the  benefit  of  somebody 

else.    The  Plaintiff  is  in  substance  saying,  ^  K  you  shew  me  all 

your  documents,  I  may  find  evidfjuce  whick  will  enable  me  to  turn 

you  out  of  possession."    Eveiy  document  in  the  possession  of  the 

Defendants  may  in  some  indirect  way  help  the  Plaintiff  to  prove 

something ;  but  before  we  can  order  this  pedigree  to  be  uncovered, 

after  such  an  affidavit  as  the  Defendants  have  made,  we  must  see 

reason  to  believe  that   the  covered  part  contains  what  would 

tend  to  prove  something  which  the  Plaintiff  has  to  prove  at  the 

hearing. 

Sib  G.  Meli^)kh,  L  J, : — 

I  am  of  the  same  opinion.  This  case  is  one  iii  which  we  ought 
to  be  very  cautious  as  to  ordering  discovery.  The  intestate  died 
in  1858  possessed  of  a  considerable  estate,  and  the  Defendants 
are  in  possession  both  of  the  estates  and  the  documents  of  title. 
The  Plaintiff  states  his  title  in  the  vaguest  way,  so  that  one  cannot 
help  suspecting  this  to  be  a  mere  fishing  bill,  where  the  Plaintiff 
is  not  aware  of  any  title  in  himself,  but  is  trying  to  find  out 
whether  he  has  not  one.  The  Defendants  produce  the  pedigree 
of  the  family,  and  leave  it  uncovered  so  far  as  it  relates  to  the 
direct  line  through  which  the  Plaintiff  claims,  but  cover  up  the 
rest  on  an  affidavit  that  it  does  not  relate  to  the  pedigree  of  the 
Plaintiff,  but  either  relates  only  to  the  pedigree  and  title  of  the 
Defendants,  or  does  not  relate  to  anything  at  issue  in  the  cause. 
I  cannot  agree  that  a  pedigree  is  to  be  taken,  as  agreements  some- 
times have  been,  as  an  indivisible  document  of  which  the  whole 
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must  be  produced.    We  do  not  know  the  Plaintiff's  case,  and  can-  L.  JJ. 

not  see  that  the  discovery  sought  has  any  bearing  upon  it    The  1872 

Defendants  swear  that  it  has  not,  and  under  such  circumstances  erttlewell 

it  ought  not  to  be  ordered,  for  its  production  might  be  very  pre-  g^^^^ 

judicial  to  the  Defendants,  by  disclosing  something  which  would  be  

mischievous  to  them  in  proceedings  between  them  and  third 
persons. 

Solicitors :  Messrs.  Johnson  dk  WeatheraOa ;  3Ir.  Keimdey. 


ROBET  &  CO.'S  PERSEVERANCE  IRONWORKS  v.  l.jj. 

OLLIER.  1872 

[1870    R.    148.]  •ridy20. 

Lien — Equitable  Assignment — BtU  of  Exchange  drawn  against  Cargo. 

B.  consigned  to  the  Defendants  by  the  ship  Acacia  a  cargo  which  had 
been  purchased  at  the  joint  risk  of  himself  and  the  Defendants,  and  advised 
them  of  the  particulars  of  bills  which  he  had  drawn  against  the  cargo  pay- 
able to  his  own  order.  The  Defendants  replied,  promising  to  protect  the 
bills.  B,  indorsed  to  the  Plaintiffs  three  of  these  bills,  which  ran, ''  Pay  to 
the  order  of  myself  the  sum  of  £  sterling,  which  place  to  account  cargo 

per  AP  B.  having  stopped  payment,  the  Defendants  refused  to  accept  the 
bills ;  but  after  selling  the  cargo,  offered  to  pay  to  the  Plaintiffs  the  surplus 
of  the  proceeds,  after  satisfying  a  balance  due  to  them  from  B.  on  the  general 
account  between  them.  The  Plaintififs  refused  to  accept  this,  and  filed  their 
bill,  claiming  a  lien  for  the  full  amount  of  the  three  bills : — 

Bdd  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  Plaintiffs 
had  no  lien  on  the  proceeds  of  the  cargo. 

Frith  V.  Forbes  (I)  discussed. 

X  HIS  was  an  appeal  by  the  Plaintiffs  from  an  order  of  the  Master 
of  the  Rolls  dismissing  their  bill,  which  was  filed  to  establish  a 
lien  on  the  proceeds  of  a  certain  cargo. 

In  November,  1869,  F.  C.  Brown^  of  Ibraila,  in  the  Danubian 
PrineipalUieSy  consigned  to  the  Defendants  a  cargo  of  maize  by  the 
ship  Acaeia,  and  on  the  9th  of  November  sent  to  them  a  letter  of 
that  date,  which,  after  stating  that  the  bill  of  lading  was  inclosed, 

(1)  4  D.  F.  &  J.  409. 
Vol.  VII.  3  L  1 
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and  that  the  inyoice  would  be  sent  by  the  next  pofit»  proceeded  as 
follows : — 

BoBEY  i-  Co.'s     «  Against  this  cargo  I  beg  to  advise  having  drawn  to  account  on 
vEBAKci     your  good  selves  as  follows,  under  this  day's  date : — 
lBos^oB,.9  No.  779        .        .     £200  1 

OlLIZB.  wqq 


781 

782 
783 
784 


230 
240 
250 
280 
300 


3  m.  date 
order  myselt 


i£X500 


which  please  protect  on  presentation ." 

The  bill  of  lading  was  not  inclosed  in  this  letter,  but  was  sent 
to  OUier  &  Co.  in  another  letter  of  the  same  date.  The  letter  set 
out  above  was  received  by  Oilier  &  (Jo,  before  the  arrival  of  the 
bill  of  lading,  and  on  the  15th  of  November  they  wrote  to  Brotm 
as  follows  >— 

^  Your  next  will  doubtless  hand  us  bill  of  lading  for  the  maize, 
as  it  was  not  included  in  your  last.  We  confirm  remarks  in  our 
last  cm  the  subject  of  the  sale,  and  you  may  rely  on  our  doing  bur 
best,  and  keeping  a  diarp  look  out  about  the  weight,  which  we 
always  find  it  necessary  to  do.  Tour  drafts  on  account  of  tins 
cargo  shall  have  due  protection." 

On  the  19th  of  November,  1869,  the  Defendants  having  received 
the  bill  of  lading,  sent  to  Brown  a  letter,  which  was  in  part  as 
follows : — 

<<  We  confirm  our  last  of  15th  instant,  and  have  yours  of  9th 
with  bill  of  lading,  per  Acacia,  for  1350  quarters  maize,  and  we 
await  your  next  with  invoice.  Noting  all  you  say  about  weight 
and  days,  which  shall  have  our  best  attention.  Your  six  drafts 
against  this  cargo,  £1500  total,  shall  be  duly  honoured." 

After  receiving  this  letter,  Brotmiy  who  was  indebted  to  the 
Plaintiffs  on  account  current,  indorsed  the  last  three  bills,  782, 
783, 784,  to  the  Plaintiffs,  and  sent  them  to  the  Plaintiffs  inclosed 
in  the  following  letter : —  , 
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**  I  beg  to  inclose  herewith  three  drafts  for  L.  jj. 

£250)  1872 

ogQ  Order  myself  on  Messrs.  OUter  &  Co.^  of  London,  at        ^--v^ 

OQQ      3  m.  date  from  9th  inst  ^^pLar.  *  ^ 

£830 
sterling,  which  at  maturity  please  pass  to  my  credit." 

The  bills  were  in  the  following  form : — 

**Firat 

"IbraOa,  Nov.  9,  1869.  Exchange  for  £260  sterling.  At 
three  months  date  of  this,  first  of  exchange ;  second  and  third  not 
paid,  pay  to  the  order  of  mysdf  the  sum  of  £250  sterling  value, 
which  place  to  account  cargo  per  A.,  as  advised  by  this  day's 
post.  "  Fredk.  C.  Brown. 

**To  Messrs.  OTlier  di  Co. 
•'No.  782." 

The  indorsement  on  each  was — 

"  Pay  to  the  order  of  Messrs.  Bdbey  dk  Co.y  Limited^  value  re- 
ceived. "  Ibraila,  Nov,  23, 1869. 

'' Fred,  a  Broum." 

On  the  6th  of  December,  1869,  the  Plaintiffs  received  the  drafts 
and  forwarded  them  to  the  Defendants^  who  returned  them  un- 
accepted, Brown  having  in  the  meantime  stopped  payment. 

The  Defendants  having  received  and  sold  the  cargo,  the  Plain- 
tiff filed  their  bill  to  establish  a  lien  on  the  proceeds  for  the 
amount  of  the  three  drafts  held  by  them. 

Brown  up  to  his  stoppage  hsul  acted  as  agent  at  IbraUa  for  the 
Defendants,  and  he  and  the  Defendants  occasionally  undertook 
speculations  at  their  joint  risk,  though  there  was  no  general  part- 
nership between  them.  The  purchase  of  the  cargo  of  the  Acacia 
was  one  of  these  joint  speculations.  The  ordinary  course  of  busi- 
ness was,  that  Brown  consigned  cargoes  to  the  Defendants,  and 
drew  bills  upon  the  Defendants  against  such  cargoes.  The  Defen- 
di^t9  kept  a  general  account  current  with  Brown,  in  which  they 
debited  him  with  the  drafts  drawn  by  him,  and  accepted  by  them, 
and  credited  him  with  the  invoice  price  of  the  cargoes  on  their 
arrival ;  and  when  the  purchase  was  at  their  joint  risk  he  was 

3X2  '  1 
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L.  jj.      credited  with  his  share  of  profit  or  loss  after  the  cargo  bad  ¥eenr 
1872        sold.    All  ooDSigmneuto,  whether  ou  joint  risk  or  not,  were  passed 
RoB^  Oo/s  through  ihk  am)\xn%  current 

pbrsi-  Qi^  the  3rd  of  November,  1869,  the  balance  of  this  account  was 
iRoii^voKKB  slightly  against  Brawtty  and  several  transactions  at  their  joint  risk 
.  OiIiEE.  were  then  pending.  The  Defendants  alleged  that  on  the  accaunt 
being  baUnoed  at  the  end  of  1869,  after  these  transactions  had 
been  wound  up,  the  sum  of  £138  13«,  ScL  only  was  due  to  Braum. 
This  sum  the  Defendants  before  suit  offered  to  pay  to  the  Plaintifis, 
who  refused  to  accept  il^  aad  claimed  the  full  amount  of  the  thr^e 
bills. 

The  Master  of  the  Bolls  dismissed  the  Plaintifis'  bill, with  coats, 
and  from  this  order  the  Plaintiffs  now  appealed. 

Sir  B.  BoffffoUay,  Q.C.,  and  Mr.  Sj^eedy  for  the  Appellants^  re- 
lied on  Frith  v.  Forbes  (1)  as  governing  the  present  case. 

Mr.  Southffatey  Q.C.,  and  Mr.  Millery  Q.C.,  for  the  Respondents. 

Sir  W.  M.  James,  L.J. : — 

I  am  not  prepared  to  say  that  merely  because  a  bill  of  exchange 
purports  to  be  drawn  against  a  particular  cargo^it  carries  a  licR-ott 
that  cargo  into  the  hands  of  eVery  holdelr  of  tne  bill.  In  'FhUh  v. 
i<Vr2)eg  there  were  grounds  for  saying  that  the  intention  .ufas  to 
giwFrilh^y  Samis,  it  Gb.  an  *equita^le  intereM;  la  liie  catgovibrthe 
letters  of  th^  (Consignor  to*  the  consigneies- referred  to  hills  of 
exchange  wh;9h  the  consignor  h»d  dr?wn  in  favour  of  Frit^^  8and$, 
dk  Qok  V  Here,  the  reCeteiioe  isonlytoihiUs  whifiAi  the  eooBogqcr  had 
drtfwii  to  hfs  ^wn  order,  hot  mentioning  any  iJiird  partiefe.'  In 
F^ith  V.  Fqrles  the  cargo  was  the  property  pf  tlie  consignor,  who 
had  fttU  right  to  dispose  of  the  piooeeds  es  he  pleased ;  here^rotm 
was  not  the  owner  of  the  cargo  but  bad  ^faly  a  joint  interest  in  it 
Moreover,  his  letters  to  the  Defendants  were  not  communicated  to 
th^  ^Plaintiffs,  who  did  not  advance  their  money  on  theiaith  of 
them.  I  am  of  opinion,  therefore,  that  the  PlaintiSs  have  no  such 
lien  as  they  claim,  and  that  their  bill  was  rightly  dismissed.  The 
decision  in  Friih  v.  JForles  turned  upon  special  circuinstances,  and 
can  hardly  be  treated  as  governing  any  other  case. 
(1)  4D.F.&J.40a 
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TBRAJfOE 

Ibonvobkb 

V. 

Ollqes. 


SlR-G.MfiLUBHjLJ.  :-^«  L.JJ. 

I  am  of  tHe  same  opinion.  The  indorsement  of  a  bill  gires  only  ^^^^ 
a  right  to  the  bill,  and  I  do  not  think  thiat  any  merctotile  man  Robky  &  Co/s 
would  suppose,  becaiise  he  saw  in  the  bill  the  w6rds  ^  which  place 
to  account  cargo  per^i.',**  that  he  was  to  have'  a  lien  on  that 
cargo.  A  mercantile  man  who  is  intended  to  hare  a  lien  on  a 
cargo  expects  to  hare  the  bill  bf  lading  annexed ;  if  there  is  no 
bill  of  lading  ann^x6d'  he  6nly  expects  to  ^t  the  security  of  the 
billltself.  In  J^ritK  t.  Forbes  (1)  the  Court  coiisldei^ed  that,  taking 
all  tie  li^iters'  together,  there  l^as  «to  eiqtiitabl6f  assigmhfenti  Here 
Brown  had  no  right  to  make  an  equitable  assignment,  and  did  not, 
in  my*  opihion,  pttfpoi^t  to  ma'ke  onej        '  •  *.  f       '»' 


Solicitors ; 
Taylor. 


Messrs.  Stoeken  &  Jupp  ;  Messrs.  Taylor ^  Hoare,  & 


HEXT  V.  GILL. 


L.  JJ. 
1872 


[1869     H.    16.] 

Jii/2^12,13,15, 
Minn  and  Minerals '-^htna  Cltty —*  Beservaiian  —  Bights  of  Mine  Oume$' —     16,17,22. 

Enfnnchisement — Mdsdescripii^n^-Jnjunctionr-^**  ThrecUen  and  Intend."*  "~^ 

In  1799  the  Duke  of  CorhtvaU,  as  lord  of  a  liianor,  granted  the  freehold  ia 
a  eopyb<^  tenement  to  the  copjrhokler^  seseryinf^  *^  all  mines  and  mf neralfl 
within  and  under  the  premises  with  fall  an^  tree,  liberty  of  ingress,  egre^, 
and  r^e8%  to  dig  and  search  for,  and  to  take,  use,  and  work  the  said  ex- 
cepted mines  and  minerals,*^  the  deed  not  containing  any  provision  for 
compensation.  tJnder  the  tenement  was  a  bed  of  c^ina  clay,  the  existence 
of  which  did  not  appear  to  have  been  contemplated  by  either  party  at  the 
time,  no  china  clay  having  ever  been  gotten  out  of  the  lands  of  the  duchy, 
though  the  existence  of  tin  was  well  known.  It  was  admitted  in  the  cause  that 
china  clay  could  not  be  gotten  without  totally  destroying  the  surface,  and 
the  process  of  getting  tin  by  **  streaming,"  which  was  an  ancient,  and  at  the 
time  of  the  grant  the  most  usual,  mode  of  getting  tin,  was  almost  equally 
destructive.  A  bill  by  the  owner  of  the  surface  to  restrain  the  owner  of  the 
minerals  from  getting  china  clay  having  been  dismissed  by  WickenSf  V.C., 
on  the  ground  that  the  reservation  included  china  clay  with  the  power  to 
get  it : — 

Beldf  on  appeal,  that  the  china  clay  was  included  in  the  reservations,  but 
that  the  surface-owner  was  entitled  to  an  injunction  to  restrain  the  owner  of 

(1)  4  D.  F.  &  J.  409. 
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L.  JJ.  the  minerals  from  getting  it  in  such  a  way  as  to  destroy  or  senoutly  bi^oie 

1872  ^^^  sorfaoe. 

w-y^  When  a  landowner  sells  the  surface,  reserving  to  himself  the  mineralB 
HsxT  with  power  to  get  them,  he  must,  if  he  intends  to  have  power  to  get  them  in 
^5*:  a  way  which  will  destroy  the  surface,  frame  the  reservation  in  such  a  way  as 
'               to  shew  clearly  that  he  is  intended  to  have  that  power. 

The  deed  granted  the  property  by  the  description  of  ''All  that  copyhold 
tenement  called  Oreys,  consisting  of  a  house  with  divers  parcels  of  land, 
containing  103  acres  (that  is  to  say)  "  then  followed  parcels,  concluding  with 
''a  parcel  of  land  running  with  (7.  Moor,  containing  twenty^seven  acres, 
which  said  tenement,  called  Oreys^  is  now  held  for  the  life  of  G.  H.  by  copy 
of  Court  roir  ;— 

Edd^  that  on  the  construction  of  this  grant,  a  piece  of  nnindosed  land, 
containing  twenty-seven  acres,  and  forming  part  of  the  waste  of  the  manor, 
and  proved  never  to  have  been  a  part  of  the  copyhold  tenement,  did  not 
pass,  althou^^  there  was  nothing  else  to  answer  the  twenfy-oeven  acoes  men- 
tioned in  the  deed,  and  the  103  acres  could  not  be  made  up  without  it 

The  Defendants  O,  and  J.,  who  were  entitled  to  the  minereds  under  (?r<y«,  had 
granted  a  lease  to  their  co-Defendants  of  the  china  clay  nndei*  Tarious  lands, 
including  great  part  of  Ore^  The  lessees  had  entered  C^re^for  the  porpoflt 
of  getting  ohina  clay,  but  had  not  got  any,  and  long  be£ore  the  biU  was  fiM 
had  ceased  to  occupy  any  part  of  that  estate,  and  were  getting  clay  only  frxjm 
the  twenty-seven  acres  of  which  the  Plaintifis  claimed  to  be  owners,  but  to 
which  they  were  decided  not  to  be  entitled.  The  Defendants  by  their  answen 
stated  that  they  had  na  intentioQ  of  getting  day  at  praaent  out  of  Qm^ft^ 
but  they  insisted  that  they  were  entitled  to  do  so : — 

Hdd,  that  the  Defendants  ^  threatened  "  to  get  the  clay  so  as  to  give  the 
Court  jurisdiction  to  interfere  by  injunction. 

JLhIS  was  an  appeal  by  tke  Plamtiffs  from  a  decr^  of  Yice- 
Chancellor  Wickena  dismissing  the  biU. 

By  deed  or  certificate  of  contract  dated  the  4tli  of  January, 
1799,  mider  the  hand  of  the  Surveyor-general  for  the  Dudhiy  of 
Cornwall,  and  executed  in  accordance  with  the  Acts  for  the  redemp- 
tion of  land  tax,  the  then  Duke  of  ComwcxU,  as  lord  of  the  manor 
of  Treverhyn  Covrtenay,  conyeyed  to  Charles  Bashleigh  the  fee 
simple  and  mheritance  of  **  All  that  customary  or  copyhold  tene- 
ment, called  Cfret/s,  with  the  appurtenances,  parcel  of  the  before- 
mentioned  manor  of  Treverhyn  Courtenay,  conristing  of  a  house, 
garden,  farm-yard,  mowhay  and  offices,  containing  by  admeasure- 
ment 3r.  33p.,  with  divers  closes  and  parcels  of  ground,  containing 
also  by  admeasurement  103a.  1b.  39p.,  or  thereabouts  (that  is  to 
say)  '*  [here  followed  parcels,  concluding  with]  "  and  a  parcel  of 
land  running  with  Oarka  Moor,  containing  27a.  2b.,  which  said 
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tenement  called  Cheys  is  now  held  for  the  life  of  John  Eext,      L.  jj. 
gentleman^  under  the  yearly  rent  of  15s.  3d.,  by  copy  <rf  court  roll        i872 
bearing  date  the  20th  of  September,  1771,  together  with  all  timber       ^^^ 
trees,  and  other  trees,  waters,  watercourses,  roadfl^  ways,  easements,       ^** 

commodities,  profits,  privileges,  emoluments,  and  advantages  what-        

eoerer  to  the  said  several  and  respective  premises  belonging  or 
appertaining."  The  deed  contained  the  following  exception  and 
reservation : — 

^Eaccepting  nevertheless  and  always  reserving  unto  his  said 
Boyal  Highness  the  Prince  of  WaJeSy  his  heirs  and  successors, 
Dukes  of  ComtoaU,  all  mines  and  minerals  within  and  under  the 
€aid  several  and  respective  premises,  or  any  part  thereof  together 
with  full  and  free  liberty  of  ingress,  egress,  and  regress  to  and 
for  his  said  Eoyal  Highness,  his  heirs  and  successors,  and  his  and 
their  ofiScers,  agents,  .and  workmen,  and  to  and  for  the  lessee  or 
lessees  ci  his  said  Boyal  Highness,  his  heirs  and  successors,  and 
the  agents  and  workmen  of  such  lessee  and  lessees,  into  and  out  of 
the  said  several  premises  and  every  part  thereof,  with  or  without 
horses,  carts,  and  carriages,  to  dig  and  search  for,  and  to  take,  use, 
aiid  work  the  said  excepted  mines  and  minerals" 

In  the  next  month  Bcaihleigh  conveyed  the  above  premises  to 
Samuel  Head  (who  was  entitled  to  the  copyhold  interest  in  the 
property),  his  heirs  and  assigns.  The  Flaintifis  were  the  sue- 
0088^  in  title  of  iS^tie?  .Ebo^ 

The  Plaintiffs  alleged  that  a  certain  part  of  Oarka  MoaVf  which 
was  not  indoaed,  but  was  distinguished  by  certain  landmarks,  was 
the  27a«  2iu  mentioned  in  the  conveyance.  This  was  distinguished 
in  the  bill  as  'Hhe  unindosed  part  of  the  Qreya  estate.'^  Under 
this  land,  as  weU  as  under  the  inclosures  of  the  Ch'eys  estate,  was 
A  bed  of  china  clay.  The  Defendants  Otll  and  Ivimey,  who  had 
become  entitled  to  the  mines  and  minerals  comprised  in  the  above 
reservation,  had  granted  in  1868  a  lease  to  the  Defendants,  Derry 
said  Scott,  of  the  china  clay  under  certain  lands,  including  the  twenty- 
Beven  acres  and  the  greater  part  of  the  Chreys  estate.  Under  this 
lease  Derry  and  Seatt  got  a  quantity  of  china  day  from  under  that 
part  of  the  moor  which  the  Plaintiffs  daimed  as  tbe  uninclosed  part 
of  the  Oreys  estate ;  and  on  one  occasion,  more  than  a  year  before 
the  filling  of  the  bill,  they  entered  on  some  of  the  indosed  lands 


Digitized  by  VjOOQIC 


V. 

Gill. 


(2  OUAJftCSBY  APr&ALS.  [B.  E 

L.JJ.  with  the  intention  of  getting  china  clay  thei:«,  whiefa  ^iHteintioa 
1872  faowereif  th^y  almost  immedlatdy  abandoned,  and  didiiKit  agmin 
H^i-  enter,  "the  getting-  of  china  clay  is  carried  im  by  open  worbaogs^ 
whi6fa  cause  an  entire  destruction  of  tine  surJEace,  aadi'it  isas 
admitted  on  both  dides  that  the  ctlay  could  not  be  got  atiae^me*, 

Thef  Plaintiffs  SieA  their  bill  alleging  that  the  lenees  tiiteKtened 
to  enter,  if  they  had  not  already  entered,  npon  the  Qteyi  estata; 
as/ -v^ell  the  incIosOd  as  the  nuinclofied  parts  thereof  ;iamLtoiGDm^ 
ihence  working  for  chiniei  day  thereon.  The  plaintiffs  charged  that 
tiie  china  dlay  wi^  not  a  miheral  inolirded  in  the  reaer^alicnr  of 
inin^  and  minerals,  and  that  nb'oile  entitled  to  the  mines  and 
minetaU  tinder  tho  restoration  had  luoiy  aotiiotity'to  gei^jthent  by 
ojpen  workings.  '  Dho  bill  prayedfor  an  i&jimota(Hl'taiestaEskiitfa0 
Defendants  from  getting  china  clay  out  of  theCTfifysiestarieEf^andifoir 
itn  acO^iit  tf  fh^  ohinti^ay  dbeady^teni^         h.  :      j  .<  (   ..  I 

74^  De&hdAnts  6^and^;i»n^^by  thedr  a^wec^  aM;adiithaA<m 
or  ^boni  the  t^ign  of  B^rii^  YI. ^o  anoieat  mMtor^^Witeimigny 
having  devolved  upon  two  co-heiresses,  was  divided  inlattMso 
ttiianors,  Ti'e^f^bgn  (^rtmay^^sa^^  Ti^evtmion^i^jAithat 

oeitain  Aneieht  f ett^m^tfts  of  the  tam^r  of  ^ev&rbtf^i^BTeWkMA 
in  severalty  to  the  two  new  manors;  but  that  tbd'^wqatesyicf 
V&ich '  (hrM  Md^  ^t^ae  part^  wie^  xio^  ^o  ^  allotted,*  bvtr  iwei e^  held 
ih ki^Mtittc^.  ^Ebey  Weiit  dn^tc»%aythat tte-Ofnysfeitotiwta^tiatted 

tod'  tbai^lfl^tire  wa^  h^  unibolcysd  gt^tmdrbelongiiig  MK>it;/a]ul{thHt 
(he  maikOi'x^f^  !]?^€r9)^i^€^mHMayt^a^  itt)  ft7^ftitbe<propert]!f  Jof  iJi6 

^tdahtitfae^owiiier.  Id'iei&tiW^atid iMmqriiiirohased tiuariiaapiHif 
^^^Hi^  t^iu^ifemi^,  wkh  ^1  it#  rigiitsiaaiid'  a^ibrtedaQ^et^vaAd 
te  l^e  the  ^tiaa^t  ^f  ^trm&tb^h  Trd9mwn.  fEhej  ilMik>  beeaixie 
iyMiets  of  tb^  siDifl  «^'  the  'entirety  of i^kirJtaiJfoarlT  TShby  denied 
tk^  titi^  Of  the  Pla(Jnti&  to  the  nninelbmd  HanduaHegedltOiionn 
^art  6f th^ I0tt^^  estkte''  ankd  dtoied  tba(t  any  ohina  oliv^ihad  been 
gotte^  otit  oTany  Idnd  t^  which  the  Plaintifbvirere  entitlpdi  Xhiqr 
went  on  to  say  thiit  the  lessees hladnoti  ''amy  present ]nt6ntifitti"tof 
e^t^in^  upon  the^Gr^j^  estate  for  the  ( ptopose  of  getting^  china 
<)lay  <or  atr^  Other  miiiei^;  amd  thatt  it  was  tbe  dBm&>iU  iikotsi 
(OiU  vtlbAlvvn/Uy)  tiiat  the  Qrey$  estate  ^f  abodd  ndti^  pmeoAiibe 
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uUerfeoed  with ;"  and  that  Derry  and  S^oU,  i&  compliance  with  that       L.  JJ. 
desute,  had  abetained  firom  mi^Tfyimg  with  it    Bat  thej  (OiU  and       1872 
Inim^)  inmted  t\M  by.  reason  of  the  reservation  they  were       h^ 
entitled  .to  the  china  clay  within  the  limits  of  the  Greya  estate^       q^^i^ 
and  to  woric  finr  asd  get  it  hy  open  pita  and  workings  from  the        — 
fint^Aoe;  sneh  being,  in  &ct,  the  only  praotifsable  mode  of  getting 
it  They  aU^«d  that  open  workings  from  the  surface,  by  streaming 
for  tin,  had  taken  place  from  time  immemorial  on  the  Grey  a  estate. 

Berry  and  Shctt^  by.  theit  answer^  said  that  they  had  entered  on 
pail  of  the  G^ayv  estate  with  the  ii^»ntipa  of  getting  chi^  clay, 
which  intentiooQ,  at  the  request  of  OiU  and  Ivimetfrti^^j  bad  almost 
hnaediaii^  abandoned;  and  that  haying  been  requested  by  Qitt 
and  JMmey  to  dssiBt  irom  working  there,  they  had  no.preaent  inten^ 
tionof  ^iteiing«ipon'4heeatat&  .     ) 

The  Defendants  also  Btated,.by  their  answer,  that  they  had  not 
dote  any  :dixaage  lo  tibe  (Treys  estate  .^eepl  ^op^oe^  by  ocoident, 
wheii:«  landslip' took  pfeoeintetiieir.wockiage close  to  the  hmidaiy 
<©f  Oi^eljfA       •.*..',  '     -     .    , 

r  ff  he  process  of  getting  etiina  ^efy  yrm  thus  desorib^d  in  the 
Plaiiilliff'reTidanee;  the  oonro^teesS'  of  which,  in  thjs  respe^  .W4S 
mot^iqpwted tM — ■-•"*  •  <  -t-  .  ■:  .  r  ■  r 
.'  H^Oiaiiite  consists  /of  quarte,  &hqpar,  ^nd  mica;: and, ebina  ejby 
testtsJUts-of  deeomposed^gFtoiteiin  wbkik  felspar  exjBt&  in  oc^piride^ 
.aUe^]^oog>ei)tian6.i  To  make  ^oa  day  fit  Ibc  ^e  i)(ia^t>vtibe 
Maj^  whidi  alone  <is  'laecdMoitdbldi  baa  te  b^,  s^fMfnated^  ficom 
ctheiothdrefimpQiieal {Sttrtsof  tiie^  said  dOQomposedi  granite,,  Xl^ 
tmrkiiieibr  6hab»i^Iay  ie^eemttxencedj^ost^rinvthec^)^  ^W^P^ 
^asrqaacryiiiglfeo  boildj9g!fftotai0^inamelyi  b^rth^  r^no;valf^^tb§.8Qil 
(mreaiBg'>tlia:  dfj^  \irhich  'Ifesf  in  beds  of  mare<  oi;  leas  4hi^^. 
Th&^woddaig  is  then  earned  on  by  turning  a  $ixf»m  ofj  water  piff^ 
^herli^  lOf  the  day,  when  soanwed  at,  asidtwashing  the.#f^ne 
fborwaid  into  bhannels.'aBd  reservdits ;  in  which  reservoirs  thet  pme 
day  is  hdd  in-sdntion^  aoideeparated  ftom  the  impurU^s^.byt^e 
eaibe  impmdttes^^idiaie/hda^ier,^  being  predpitat^  :to  i^ie  bottc>m 
of  th«  irtservdr^  iridle  the  pnie  oky  is  aUow^tto*  ruQ.  forwaixl>  oyer 
tbeiopof  the  leserroiry' into  a  pit  where- it.  eetdes  dpwn«,an4is 
dii^  and  made  sdid^  either  by  exposure  to  the  suuf  or  by,  a  dryipg 
kiliv after whidi it  isfit  fbr  laale  in  the  market)    The  Inj^wy.done 
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Ia  JJ.  in  day  woridng  to  the  surface  of  the  land  is  the  total^  or  the  almost 
1872  total  destruction  of  the  sur&ce  where  the  excaYatioDS  are  mfd»; 
H^T  ^o^  ^  ^^7  ^  excavated  to  a  depth  which  renders  the  land 
useless  for  agricultural  purposes,  either  by  the  loss  of  all  eoil 
suitable  for  such  purposes,  or  by  reason  of  the  cost  of  refilling  and 
levelling  the  pits  excavated  being  greater  than  any  return  to  be 
obtained  from  the  imperfect  restoration  of  the  land  for  agricultural 
purposes.** 

"  Streaming  **  for  tin  appeared  from  the  evidence  in  the  cause  to 
be  the  usual  ancient  way  of  getting  tin  in  Comwdtt.  It  wa9  a 
process  for  obtaining  grain  tin  by  means  of  washing ;  and  it  was 
necessarily  carried  on  entirely  by  means  of  open  workings.  There 
was  some  conflict  of  evidence  as  to  whether  the  surface  was  irre- 
parably destroyed  by  it;  the  Plaintiff's  evidence  going  to  shew 
that  the  land  was  often  filled  in  and  levelled,  and  the  soil  replaced 
when  the  working  was  over ;  and  the  Defendant's  evidence  making 
the  destruction  of  the  surface  appear  to  be  as  complete  as  in  the 
case  of  working  for  china  clay.  In  modern  times  tin  had  been 
obtained  by  mining  to  a  much  greater  extent  than  before.  There 
was  a  conflict  of  evidence  as  to  whether  tin  works  had  been  carried 
on  within  the  Qreys  indosures.  There  was  some  evideoEice  to  shew 
that  before  the  grant  in  1799,  china  clay  had  been  gotten  in  an 
adjoining  parish,  but  it  bad  pever  been  gotten  in  the  parish  in 
whieh  Gr«y8  was  situate,  nor  wa3  any  gotten  out  of  aioj  of  the  laod^ 
of  the  duchy  of  CornvbaU  till  some  years  after  that  time. 

With  respect  to  the  twenty-seven  acres,  it  appeared  in  evidence 
that  the  tenants  of  Gr^$  had  for  a  considerable  number  of  yeara 
treated  themselves  as  entitled  to  the  exclusive  use  of  it  to  this  extent, 
that  they  alone  cut  the  furze  and  took  turf  from  it,  and  occasionally 
for  the  purpose  of  sala  It  appeared  also  that  the  owners  of  other 
tenements  took  turf  exclusively  from  certain  other  portions  of 
Oarka  Moor;  the  twenty-seven  acres  not  being  fenced  off*, 
although  distinguished  by  landmarks.  There  was  a  mass  of  con- 
flicting evidence,  upon  the  result  of  which  the  Court  came  to  the 
conclusion  that  the  twenty-seven  acres  did  not  in  1799  form  part 
of  the  copyhold  tenement  called  Qreys.  There  was,  however, 
nothing  else  answering  to  the  27a.  2p.  mentioned  in  the  convey- 
ance, nor  could  the  103  acres  be  made  up  without  including  it 
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Yioe-dhancellor  Widens  considered  that  the  terms  of  the  reser- 
vation justified  the  Defendants  in  getting  the  china  clay  in  the 
way  in  which  they  were  getting  it,  and  he  dismissed  the  bill  (1). 
The  Plaintifib  appealed. 


L.JJ. 
1872 


(1)  1872.  March  13. 
8iB  John  Wickbns,  V.O.  :— 

This  case  seems  to  me  to  turn  upon 
the  efifeot  of  the  reservation  contained 
in  the  deed  of  the  4th  of  January,  1799. 

Hie  oases  which  have  been  cited 
upon  the  oonstruotion  of  this  reserva- 
tion are  very  numerous  and  very  em- 
barrassing; the  truth  is,  that  the 
words  here  used  became  customary 
legal  words  in  deeds  when  natural 
science  was  far  less  advanced  than  it  is 
now,  and  that  the  problem,  which  has 
been  found  difficult  by  many  Judges, 
has  been  to  give  them  their  proper 
nieamng  without  doing  great  and 
obvious  injustice. 

The  original  meaning,  probably,  of 
the  term«  ''mines  and  minerals*'  was 
Blints  and  sobotaaoes  got  by  mining; 
but  etymology  is  a  very  unsafe  guide 
to  meaning,  and  I  must  hold  that  the 
word  ''minerals"  long  ago  acquired  a 
meaning  of  its  own,  independently  of 
any  question  as  to  the  Ovmnor  in  which 
the  minerals  themselves  are  gotten. 
Under  the  circumstances,  however, 
there  is  no  wonder  that  some  inclina- 
tion may  be  thoogiit  to  have  ansen  on 
the  part  of  Judges  to  give  more  weight 
than  ought  to  have  been  attributed  to 
some  small  drcumstances  of  context, 
and  to  cut  down  the  proper  and  oidi* 
nary  meaning  of  the  words  "mines  and 
minerals." 

According  to  the  evidence,  kaolin  or 
china  clay  is  a  metalliferous  mineral, 
perfectly  distroguishable  from  and  much 
more  valuable  than  ordinary  agricul- 
tural earth,  and  which  produces  metal 
in  a  larger  proportion  to  its  bulk  as 
compared  with  ordinary  ores,  but  which 


it  is  not  commercially  profitable  to 
work  in  En^nd  for  tiie  purpose  of 
extracting  the  metal  from  it.     There- 
fore kaolin  is  excepted  from  the  grant 
under  which  the  Plaintiff  claims,  unless 
there  can  be  shewn  some  custom  of 
the  country,  something  in  the  grant 
itself,  or  something  in  the  reason  of 
the  thing,  sufficient  to  induce  the  Court 
to  consider  the  terms  as  used  in  a 
resected  and  secondary  sense.    It  was 
not  suggested  that  I  oould  teoogniae* 
any  custom  of  the  country  under  which 
the  term  "  mines  and  minerals  "  could 
have  any  definite  meaning  which  would 
exclude  ka(^  and  1  have  fidled  to 
diacover  anything  in  the  spepial  ex- 
pressions of  this  deed  which  would  do 
so;  the  only  words  which  appear  to 
bear  upon  the  pdnt  are  "within  and 
undeiL"    These  words  were  commented 
upon  by  the  Master  of  the  Bolls  in  the 
case  of  Midland  EaUway  Company  v. 
CheckUy  (Law  Rep.  4  Eq.  19),  where 
he  considem  the  distinction  bcftwten 
"within"    and    "under,"  and  that 
"  within "  denotes  something  whid)  is 
not  under,  and  this  distinction  seems  to 
me  rather  to  point  in  the  Defendant's 
favour. 

No  doubt  the  case  of  B^  v.  WUson 
(Law  Rep.  1  Ch.  303)  seems  to  import 
that  under  the  reservation  of  minerals 
contained  in  the  deed  which  was  in 
question  in  that  case  the  only  z«9erva* 
tion  was  of  what  could  be  got  by 
mining  proper,  and  Lord  Justice 
Turner  unquestionably  considered  that 
it  was  neoesiary,  in  order  to  oome  to 
the  conclusion  at  which  he  arrived,  to 
find  something  in  the  context  in  the 
deed  which  cut  down  the  words  from 
their  original  extensive  meaning,  and 
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Mr.  Maniaiy,  Q.C.,  Mr.  EdddSy  Q.C.,  and  Mr.  Boyer,  for  the 
AppellaKts :— ^ 

A  reiertationi)f  Mines  and  minerals  his  commonly  be6n  tmder- 
stood  as  applying  only  to  substances  got  by  mining  as  distinguished 
from  quarrying  or  open  working.  DarvUl"^.  Soper  (l),'Brou?n  v. 
Ohadwich  (2),  tod  Listowel  t.  GibUnffs  (3)  all  isupport  this  Vie\t. 
Thfe  meanfag  of  the  word  "  riiine  "  is  shewn  by  Beds  vl  ffreHdt  (4), 
Bea)  v:  Dm^ord  (5),  ahd  JBeaj  ^JlnMMdnis  ofB^gl&g  (6).  But  fefi^en 
if  the  words  '*  mines  and  minerals  "  cannot  be  so  faf  restricted,  such 
a  construction  must  be  put  on  the  reservatioti  as  will  liot  idloW  it 
to  be  destructireof  the  grant  J  and  it  i6aniiot  be  'hdd  td  alldw  a 
mode  of  Working  which  wfll  cause  a  cottiplete  destrutetioA'of  the 


he  found  the  words  "  opened  and  un- 
opened." It  Would,  I  confess,  have 
deemed  ib  me  doubtful  whether  these 
'vords^weire  qwte  suffiqiept  to  authorisie 
the  construction  put  upon  that  deed; 
hut,  as  I  said  before,  however  that  may 
be,  that  was  the  ground  upon  which 
the  Lord  Justice  proceeded. 

]Qere  I  can  find  nothing  whatever  |n 
the  deed  to  afifect  the  ordinary  con- 
struction of  the  words  "mines  and 
minerals,"  and  therefore  if  kaolili  is  to  be 
excluded  from  the  reservation,  it  must 
be  by  the  reason  of  the  thing,  or,  in  other 
words,  from  a  supposed  inconsistency 
between  there  being  any  such  grant  as 
the  deed  contains  and  any  such  reser- 
vation as  it  purports  to  omtain. 

Of  course  it  would  not  advance  the 
Plaintiff's  case  to  say  that  either  party 
knew  or  suspected  the  existence  of  such 
a  mineral  as  kaolin  in  1799,  nor  can 
the  Plaintiffs  carry  their  case  to  the 
height  of  asserting  that  from  the 
reason  of  the  thing  no  metal  or  mineral 
is  to  be  gotten  under  the  reservation 
except  by  mining  as  distinguished  from 
digging;  for  not  to  mention  other 
things,  both  parties  must  have  had  tin 
in  their  minds,  which  appears  to  be 
often  got  by  such  diggings,  or,  at  least, 


by  operatiqns  destructive  of  the  surface^ 
and  having  nothing  in  common  with 
mining,     '    '  '  ' 

The  real  difficulty  of  the  cafle.reMs 
in  this,  that  the  res^rvat^9n,  if  con- 
strued according  to  the  full  and  strict 
meaiiJng  6f  the  words,  may  be  abso- 
lutely destructive  «ft  the!  entire  ^nmt, 
and  that  wi^Kmt  compensation.  Ko 
doubt  it  is  difficult  to  bring  one's  mind 
to  accept  such  a  view  of  the  i^eservation, 
still  the  terms  mubt  previdl  nnlefts  they 
can  be  limited  on  one  or  other  of-  the 
grounds  mentioned  above ;  they  cannot 
be  intended  to  mean  nothing,  and  if  they 
do  not  mean  that  which  they  import  the 
question  arises.  What  is  the  true  mean- 
ing ?  To  that  question  no  answer  has 
been  suggested  which  commends  itself 
to  my  mind.  I  therefore  must  hold 
that  the  reservation  of  the  mines  and 
minerals  is  a  reservation  of  this  china 
clay,  and  must  dismiss  the  bill  with 
costs. 

(1)  3  Drew.  294. 

(2)  7  Ir.  Com.  Law  Rep.  101. 

(3)  9  Ibid.  223. 

(4)  3  B.  &  Ad.  424. 

(5)  2  A.  &  E.  668. 

(6)  2  B.  &  Ad.  65. 
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surface  wfaer^  there  is  no  proTkion  fbf  compdnsatioii.  BeO  v.  UJJi. 
Wilson  (1)  is  decisive  on  this  point,  and  must  be  overrated  if  ikto  1B72 
decision  under  appeal  is  to  stand.  This  is  supported  by  the  ana-  bxat 
logy  of  the  eases  in  wbich  it  has  been  held  that,  in  the  absence  of       q^ 

very  d^ar  words,  working  which  causes  a  subsidence  of  the  surface       

is  not  authorized^  though  there  be  |t  provision  a$  to  compensation 
for  dfunage  done  to  the  surface :  Earris.  v.  Bj/ding  (2) ;  M,umphrie$ 
y^  JBrcgdfn  (3) ;  Smart  v.  Morton  (4),  Ja  Duke  i^f  Bwchuck  w 
WoJ^fiM  (5),  under  very  special  words,  it  was  held  that  the 
-mn^  owner  might  destroy  tha  surlaco;  but  that  conclusion  evi- 
dently would  not  b^ive  been  come  to  if,  as  here,  there  had  baen  qq 
pmvi^ioI^  foir  oompensation,.  The  cj^ea  of  Eiltm  t,  E§H  O^onn 
vtOe  (6),  BdberU  v.  Eaines  (7),  and  BlackeU  t.  Bradley  (8) 
shew  how  strongly  the  Courts  lean  against  allowing  a  complete 
destruction  of  the  surface..  BvJleri  y.  Denning  (9),  Midgley  v. 
Biehardson  (10),  and  Eedley  v.  Fenunck  (11)  ^iiew  the  inclinatiou  to 
pttt  a  Yestribted  donstruetion  on  such  i^ervattons.  ^e  qmstion 
aid  to  ttie  twenty-seven  acres  is  proper  to  be  tried  at  law, 

[Both  parties  here  concurred  in  requestipg  that  the  .C9jxrt  ,wpul4 
deoideon'tbe  question  of  title^] 

'trhen  we  fitey,  on  the  evidence,  that  the  tw^otty^even  acres  were 
always  part  of  the  Oret/a,  but  if  not,  the  grant  of  1799  must  be 
held  to  pais  ^eWy  as  the  quantity  of  Ifuul  thereby.  es^pire^QOdto^ 
be  c(mve;fed  cimnot  be  made  op  wi^Miut  thett; 

The  S^iciioi-'Oeneral  (Sir  6.  JeBsd),  Mr.  XarsiaU,  Q;C.,  and 
Itiv  PA^f,.  for  tt<^  Respondents : — \  ^  .     .  , 

•  trpdti  the  etidenoe>  we'  say  liiat  the  twenty^seven:  acres  neTer 
formed  part  ot  Greys,  but  were  pttrt  of  GarJca  Moor,  and  the 
i^gbt  of  the  lord  of  the  manor  to  get  every  kind  of  piineral  sub- 
alatices  fnun.  imdec  the  moor  by  open  woirkiiigs  is  not  questioned 
by  the  WB.  The  conveyance  of  1799  only  purports  to  convey 
what  constituted  the  copyhold  tenement  called  Greys;  the  acreage 

(1)  lAw  Hep.  1  Ch*  303.  (6)  6  Q.  B.  703. 

(2)5M.&W.6a  (7)«lL&a64X    /  '     ; 

(3)  12  Q.  B.  739.  (8)  1  B.  &  a  94a 

(4)6E.&B.30.  (9)3B.&a842. 

(5)  LawRep.4H.L.377.  (10)  l4M.4rW*69fi.  ' 

(11)  8H.afa349-,       .  ,  .  / 
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li.  JJ.  is  mere  matter  of  description,  and  its  being  too  large  does  m 
1872  shew  an  intention  to  grant  more  than  the  copyhold,  and  if  it  di 
Hext  the  lord  of  Trevertyn  Courienay  had  only  an  nndivided  moiety 
Gill,       Ghirka  Moor ;  so  that  the  Plaintife  could  not  have  got  the  e 

tirety  of  the  twenty-seven  acres.    Otir  working  on  the  twent 

seven  acres,  therefore,  cannot  be  restrained,  and  there  has  be< 
nothing  bnt  an  accidental  encroachment  on  thd  old  inelosim 
with  an  express  denial  of  an  intention  to  work  there.  Hie  aD^ 
tion,  therefore,  that  we  threaten  and  intend  to  interfere  with  ai 
ground  on  which  we  have  no  right  to  work  is  not  made  out,  ai 
the  Court  will  not  interfere  to  restrain  trespass  unless  a  case 
irreparable  damage  is  shewn.  The  Plaintiffs'  case  therefore  &il 
Oibdon  V.  Smith  {I)  \  Mogg  v.  Mogg(2);  Miichdl  v.  Dow  (3 
Smith  V.  CoUyet  (4) ;  Courthope  v.  Mapplesden  (5)  ;  Kinder 
Jones  (6);  Earl  Cowper  v.  Baker  (7);  Thomas  v.  OaMey{S] 
Davenport  v.  Davenport  (9)  ;  Baigh  v.  Jaggar  (10) ;  London  an 
North-Western  BaQway  Company  v.  LaneaAire  and  YcrkAi'i 
Railway  Company  (11).  But  we  say  that,  even  under  the  old  ii 
closures,  we  are  entitled  to  get  the  china  clay  by  the  usual  moc 
of  working.  The  reservation  includes  the  china  clay,  whic 
certainly  comes  within  the  term  <' minerals " :  MiekMhwaU  ' 
Winter  (12) ;  Mdland  Railway  Company  v.  Cheekley  (13) ;  Ea\ 
Bosse  V.  Wainma/n  (14).  The  words  **  mines  and  mineials  "  canno 
be  cut  down  unless  there  is  some  explanatory  context  to  restni 
them.  The  reservation  of  minerals  includes  a  right  to  get  then 
though  to  the  destruction  of  the  surface :  Bowbotham  v.  Wilson  (15) 
Duke  of  Buecleueh  v.  WaJcefield  (16).  We  therefore  must  h 
entitled  to  get  the  china  clay  in  the  only  way  in  which  it  can  b 
gotten ;  and,  moreover,  express  power  to  dig  for  it  is  given.  Th 
cases  in  which  it  was  held  that  the  surface  must  not  be  let  dow 
were  cases  where  the  Court  had  not  before  it  the  instrument  unde 

(1)  2  Atk.  182.  (9)  7  Hare,  217. 

(2)  2  Dick.  670.  (10)  2  Coll.  231. 

(3)  6  Ves.  147.  (11)  Law  Kep.  4  Eq.  174. 

(4)  8  Ibid.  89.  (12)  6  Ex.  644. 

(5)  10  IbicL  289.  (13)  Law  Rep.  4  Eq.  19. 

(6)  17  Ibid.  110.  (14)  14  M.  &  W.  859. 

(7)  Ibid.  128.  (15)  8  H.  L.  C.  348. 

(8)  18  Ibid.  184.  (16)  Law  Rep.  4  H.  L.  377. 
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July  22.    Sub  G.  Hellish,  L  J. : — 

Thid  is  a  suit  instituted  by  the  oNvners  of  a  small  estate  called 
Greys,  in  the  county  of  Cornwall,  against  the  lords  of  the  manors 
of  TreverUfn  Courtenay  and  Treverhyn  Trevanum  and  their  tenants, 
to  restrain  them  from  getting  china  clay  under  the  property  called 
Greys,  which  is  alleged  in  the  bill  to  consist  of  old  inclosures  and 
of  about  twenty-seven  acres  of  uninelosed  land.  The  title  of  the 
Plaintifib  to  the  inclosed  part  is  not  disputed,  but  as  respects  the 
unindosed  part  the  Defendants  deny  the  title  and  also  the  posses- 
sion of  the  Plaintiffs,  and  say  that  what  is  in  the  bill  styled  the 
uninelosed  part  of  Chreys  is  in  fact  part  of  GarTca  Moor,  and  that 
they,  as  lords  of  the  two  manors,  are  entitled  to  the  soil  of  that 
moor.  This  raises  a  question  of  title  which  ought  properly  to  be 
tried  at  law  by  an  action  of  ejectment;  but  both  parties  have 
requested  us  to  decide  the  question  instead  of  sending  them  to 
law,  and  therefore  before  I  go  into  the  remaining  questions  I  will 
deal  with  that  question  of  title. 

[His  Lordship  then  stated  the  cases  made  by  the  Plaintiffs  and 
Defendants  as  to  the  uninelosed  twenty-seven  acres,  and  the 
evidence  as  to  the  extent  of  the  copyhold  tenement,  and  con- 
tinued : — ] 

(1)  Law  Rep.  4  Ch.  562.  (2)  3  K.  &  J.  695.   ' 

(3)  Jaw  Rep.  6  Q.  B.  56. 
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which  the  mine  owner  derived  title,  and  do  not  apply  where  the       L.  JJ. 
infltroment  gives  a  right  to  work.    Still  less  can  they  apply  where       1872 
the  mineral  is  one  which  can  only  be  got  by  destroying  the  sur-       iiext 
face.    They  only  shew  that  workings  must  not  be  carried  on  in       ^^^^ 
such  a  way  as  to  produce  damage  which  may  be  avoided.    It  is       — - 
clear  that  this  reservation  includea  tin  and  the  right  to  get  it.  But 
at  the  time  of  the  grant  the  uiual  mode  of  getting  tin  was  stream- 
ing, which  is  as  destructive  to  the  surface  as  the  getting  of  cbjna 
clay. 

[They  also  referred  to  EaH  Beauchamp  v.  Winr^  (1).] 

Mr.  Manisty,  in  reply,  referred  to  Bugdale  v.  Bobertson  (2)  and 
Roads  V.  Overseers  of  Trumpingion  (3). 
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L.  JJ.  We  have  to  decide  as  a  qnestion  of  fact  what  is  the  result  of 

1872  that  evidence.  In  the  first  place,  nobody  can  doubt  that  before 
Hext  the  manors  were  separated  Oarka  Moor  was  a  waste  common,  the 
Gill.       freehold  of  which  was  in  the  lord  of  the  manor  of  Trevanion,  the 

copyholders  having  only  certain  rights  over  it    That  being  so, 

whenever  the  manor  was  divided  into  two  it  is  difficult  to  say  that 
what  was  freehold  and  not  copyhold  could  by  any  legal  means 
become  annexed  to  the  copyhold  estate  called  Oreys,  so  as  to 
become  part  of  it,  and  whether  it  could  be  so  annexed  except  by 
Act  of  Parliament  is  doubtful.  It  appears  to  us,  judging  as  a  jury 
would  upon  the  question  of  &ct,  that  the  proper  way  to  reconcile 
the  whole  of  the  evidence  is  to  presume  that  at  some  time,  possibly 
at  the  very  time  when  the  manors  were  separated,  the  tenants 
who  had  a  right  of  common  over  the  Oarka  Moor  common  being 
but  few,  an  arrangement  was  come  to  between  them,  possibly  with 
the  consent  of  the  lord,  that  each  of  them  should  enjoy  a  separate 
common  right  to  take  the  pasture  and  turf  off  a  particular  portion 
of  the  common  instead  of  their  equally  enjoying  it  together. 

If  we  suppose  that  to  have  taken  place,  Mr.  Spry^  who  made  for 
the  duchy  the  old  map  and  terrier  which  have  been  produced,  finding 
that  state  of  things,  might  naturally  come  to  the  erroneous  conclu- 
sion that  a  certain  portion  of  the  waste  was  part  of  the  copyhold 
called  Chreys,  and  lay  it  down  in  his  map  as  being  so.  All  the 
evidence  will  thus  be  accounted  for.  The  result  is  that  this  piece 
of  moor  was  part  of  the  moor  which  the  two  lords  held  as  tenants 
in  common  in  moieties,  and  was  not  part  of  the  copyhold  estate 
called  Greys.  Then  it  was  argued  on  behalf  of  the  Plaintiffs  that 
because  the  parcels  of  the  deed  of  1799  include  a  parcel  of  land 
running  with  Garia  jlfoor  containing  twenty-seven  acres,  and  these 
twenty-seven  acres  cannot  be  found  in  the  inclosed  part  of  Cheys^ 
therefore  twenty-seven  acres  (although  how  we  are  to  get  the 
bounds  I  do  not  know)  are  to  be  taken  out  of  the  moor.  That  I 
think  is  not  the  true  construction  of  the  deed.  The  deed  professes 
to  convey  "  all  that  customary  or  copyhold  tenement  called  Greys,"* 
and  the  rest  is  simply  a  description  of  what  is  contained  in  Chreys, 
and  it  is  said  besides,  *'  which  said  tenement  called  Ctreys  is  now 
held  for  the  life  of  John  Hext,  gentleman,  under  the  yearly  rent  of 
15s.  3d.  by  copy  of  Court  roll.'*    It  appears  to  me  that  nothing 
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but  what  was  part  of  the  customary  or  copyhold  tenement  called      L.  JJ. 
^ei/8  could  pass  under  that,  notwithstanding  there  might  be  any       1872 
misdescription  in  the  parcels.    If  the  tenement  called  Greys  was       Hm? 
entitled  to  an  exclusive  right  of  common  over  a  portion  of  the 
moor  which  by  mistake  had  been  treated  as  if  it  were  parcel  of  the 
copyhold  tenement^  the  consequence  would  be  that  the  exclusive 
right  of  common  would  pass,  but  the  property  in  the  soil  would  not 
pass.    Therefore,  upon  the  whole,  I  come  to  the  conclusion  that 
the  Plaintiffs  have  not  made  out  their  title  to  what  they  call,  as  I 
think  erroneously,  the  unindosed  part  of  Oreys,  and  therefore 
cannot  have  any  relief  respecting  it,  the  bill  not  being  framed 
for  raising  the  question  whether  the  getting  china  day  can  be 
•complained  of  by  persons  only  entitled  to  rights,  of  common  over 
the  land. 

Then  I  come  to  the  question  whether  the  Plaintiffs  are  entitled 
to  relief  respecting  the  indosed  part  of  Oreys,  Mr.  Karslake 
raised  the  objection  that  the  Defendants  have  not  threatened  to 
get,  and  have  not— except  by  mere  accident — ^got  any  china  day 
in  Oreya;  and  therefore  that  this  Court  ought  not  to  grant  an 
injunction,  or  enter  into  the  question  whether  they  are  entitled  to 
get  it  or  not. 

The  fietcts  upon  this  part  of  the  case  are  tliese :  It  appears  that 
the  first  two  Defendants,  as  lords  of  the  manor,  have  let  to  the 
two  other  Defendants  the  right  to  get  china  day  in  the  waste  and 
•over  a  large  portion  of  the  estate  called  Oreya,  and  therefore  they 
profess  to  exercise  the  right  of  ownership  over  it,  and  they  have 
professed  to  give  them  the  power  to  get  diina  clay  from  Greys  in 
the  ordinary  way  in  which  china  clay  is  got  in  that  neighbourhood. 
It  appears  that  the  lessees  have  entered  on  one  occasion  into  the 
•estate  called  Greys  with  the  intention  of  getting  china  clay,  though 
^hey  did  not  get  any,  and  did  not  remain  there.  The  bill  being 
filed  and  the  question  raised,  the  Defendants  being  sought  to  be 
restrained  from  getting  china  clay,  they  say,  ^'  We  have  a  title  to 
get  china  clay  out  of  the  estate  called  Greys^  and  we  are  entitled 
to  get  it  in  the  way  in  which  it  is  ordinarily  got ;  but  we  have  no 
present  intention  of  gettmg  it."  We  are  of  opinion  that  after  this 
it  is  idle  for  the  Defendants  to  say  they  do  not  threaten  to  get  the 
•china  clay  under  the  indosed  part  of  Greys,  and  to  contend  that 

Vol.  VIL  3  Jf  1 


Digitized  by  VjOOQ IC 


712  OHANOEBY  APPEALS.  [L.  B. 

L.  JJ.  this  Court  is  preduded  from  deciding  the  question  whether  they 
1872  are  entitled  to  get  it  in  the  way  in  which  they  say  they  have  a 
Hext       right  to  get  it. 

Q^  That  brings  us  to  the  real  question  on  the  merits^  whether  the 

—  Defendants,  having  had  the  manor  of  Treverbyn  Cowrtenay  con- 
veyed to  them,  have  a  right  to  get  the  china  clay  under  the  reser- 
vation and  exception  in  the  deed  of  1799. 

The  first  question  to  be  determined  is  whether  the  china  day  i& 
within  the  exception  of  ^  mines  and  minerals."  Now  china  day 
is  thus  described : — [His  Lordship  here  read  the  account  of  china 
clay,  and  the  mode  of  getting  it,  from  the  Plaintiffis'  evidence,  a& 
above.] 

Is  this  china  clay  reserved  under  the  exception  of  '*  mines  and 
minerals  ?''    There  was  a  great  deal  of  discussion  before  us  as  to 
the  meaning  of  the  word  **  mines,"  whether  it  is  confined  to  under- 
ground working,  or  may  possibly  extend  to  open  working,  or 
whether  it  does  not  apply  to  the  workings  at  all,  but  in  this  sort 
of  reservation  means  the  metal,  the  veins,  and  seams  themselves,, 
which  are  in  a  secondary  sense  called  '^  mines."    I  think  that  it  i& 
not  necessary  here  to  go  into  those  questions,  for  whatever  may  be 
the  meaning  of  the  word  ^'  mines "  when  used  alone,  it  is  here 
combined  with  the  more  general  word  ''  minerals,"  and  the  autho- 
rities seem  to  shew  that  where  there  is  an  exception  of  **  mines- 
and  minerals,"  the  putting  the  word  ''  mines"  before  ^  minerals" 
does  not  restrict  the  meaning  of  the  word  ''minerals."    Many 
authorities,  some  at  law  and  some  in  equity,  have  been  brought 
before  us  to  shew  what  is  the  meaning  of  the  word  ''minerals." 
But  the  result  of  the  authorities,  without  going  through  them,, 
appears  to  be  this:  that  a  reservation  of  "minerals"  indudes 
every  substance  which  can  be  got  from  underneath  the  surface  <rf^ 
the  earth  for  the  purpose  of  profit,  unless  there  is  something  in 
the  context  or  in  the  nature  of  the  transaction  to  induce  the 
Court  to  give  it  a  more  L'mited  meaning.    Ought  it  to  have  a 
more  limited  meaning  in  the  present  case  ?    The  circumstances, 
as  far  as  they  are  material  to  be  stated,  are  these :  The  seller  was 
the  lord  of  the  manor.    What  he  sold  was  the  freehold  of  a  copy- 
hold tenement.    Now  the  lord  of  a  manor  is,  beyond  all  question, 
entitled  to  all  the  minerals,  in  the  most  general  sense  of  the  word, 


Digitized  by  VjOOQIC 


V. 

Gill. 


VOL.  VTL]  CHANOEBY  APPEALS.  71» 

under  a  copyhold  tenement  There  is  nothing  to  be  got  out  of  L.  JJ. 
the  soil  and  sold  for  a  profit  which  the  copyhold  tenant,  in  the  1872 
absence  of  some  special  custom,  is  entitled  to  get  without  the  hext 
permission  of  the  lord  ;  the  property  of  it  is  in  the  lord,  although 
it  is  true  that,  in  the  absence  of  special  custom,  the  lord  cannot 
get  it  without  the  license  of  the  tenant.  The  position  of  the 
parties,  therefore,  furnishes  no  reason  for  restricting  the  meaning 
of  the  word  **  minerals,"  and  there  being  no  special  words  before 
<<  mines  and  minerals "  which  might  furnish  an  argument  for  re- 
stricting them  to  things  ejusdem  generis,  I  am  of  opinion  that  the 
sur£EU»,  and  all  profit  that  can  be  got  from  cultivating  the  surface, 
or  building  on  it,  or  using  the  surface,  is  intended  to  be  conveyed, 
but  that  the  right  to  everything  imder  the  surface,  and  to  all 
profit  that  can  be  got  from  digging  anything  out  from  under  it,  is 
intended  to  be  reserved.  I  am  therefore  of  opinion  that  china 
day  is  included  in  the  reservation.  The  only  argument  against 
this  is  that  china  clay  cannot  be  got  without  destroying  the  sur- 
face, and  that  it  could  not  be  intended  to  give  power  wholly  to 
destroy  the  surface  without  compensation.  The  case  of  BeU  v. 
WiUon  (1)  appears,  however,  to  be  a  direct  authority  that  the 
mere  circumstance  that  a  mineral  cannot  be  got  without  destroying 
the  surface,  though  it  may  be  a  very  strong  ground  for  holding 
that  the  owner  of  the  mineral  is  not  entitled  to  get  it,  is  not  a 
ground  for  strainmg  the  meaning  of  the  word  '^  mineral."  Li  that 
respect  the  Lords  Justices  differed  from  Y ice-Chancellor  Kinderdey, 
and  we  are  bound  by  their  decision. 

Then  we  come  to  the  important  question,  whether  there  is  power 
to  get  this  china  day  in  the  only  way  in  which,  according  to  the 
concurrent  testimony  of  all  the  witnesses,  it  can  be  got,  by  a 
process  which  utterly  destroys  the  surface  of  the  land.  A  great 
number  of  cases  were  dted  to  us  upon  that  point,  in  none  of  which 
was  the  language  exactly  similar  to  that  in  the  case  before  us,  and 
they  must  be  referred  to  merely  for  the  purpose  of  getting  a  prin- 
ciple from  them.  Now  the  cases  shew  that  where  the  ownership 
of  minerals  is  separate  from  the  ownership  of  the  surface,  prima 
faeie  the  owner  of  the  surface  is  entitled  to  have  his  surface  sup- 
ported by  the  minerals.  That  is  not  confined,  as  contended  by  the 
(1)  Law  Rep.  1  Ch.  303. 

3  if  2  1 
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L.  JJ.  SoL'citor-Greneral,  to  the  case  where  the  Court  has  not  before  it 
1872  the  instrument  under  which  the  owner  of  the  minerals  derives  his 
Ha^  rights,  but  it  also  applies  to  cases  where  the  Court  has  the  instm- 
0^        ment  before  it,  for  the  purpose  of  construing  the  instrument^  to 

this  extent,  that  prima  facie  the  right  to  support  exists,  wid  the 

burden  lies  on  the  owner  of  the  minerals  to  shew  that  the  instru- 
ment gives  him  authority  to  destroy  what  is  described  by  the 
Judges  as  the  inherent  right  of  a  person  who'  owns  the  sur&ce 
apart  from  the  minerals.  The  question  is,  whether  the  words  of 
the  reservation  in  the  present  case  mean  that  the  ownership  of  the 
surface  is  altogether  to  be  subject  to  the  ownership  of  the  minerals, 
so  that  the  owner  of  the  minerals  may  do  whatever  is  necessary  for 
the  purpose  of  enabling  him  to  get  them,  although  it  may  of  neces- 
sity utterly  destroy  the  surface ;  or  do  the  words,  according  to  their 
true  construction,  only  give  a  right,  in  the  nature  of  an  easement,  to 
go  upon  the  surface  and  dig  through  it  for  the  purpose  of  getting  at 
the  minerals  underneath  ?  In  my  opinion,  the  short  and  ambiguous 
words  of  this  reservation,  according  to  their  fair  construction,  only 
give  a  right  to  create  what  I  may  call  temporary  damage,  and  do 
not  authorize  the  owner  of  the  minerals  absolutely  to  destroy  or  to 
cause  a  serious  continuous  and  permanent  injury  to  the  surface. 

Now  if  we  refer  to  the  authorities  we  find  that  there  are 
several  cases  relating  to  the  right  of  the  owner  of  minerals  to 
let  down  the  surface  in  the  course  of  getting  the  minerals  by  pure 
mining-leases  in  which  the  power  of  getting  the  minerals  has 
been  given  in  far  stronger  language  than  it  is  in  the  present  case, 
where,  nevertheless,  the  Courts  held  that  he  was  not  entitled  to  get 
the  whole  of  the  minerals  if  that  involved  the  destructioa  of  the 
surface,  but  that  in  getting  them  he  must  have  regard  to  the  rights 
of  the  owner  of  the  surface  to  support  by  the  minerals.  In  Harri$ 
V.  Ryding  (1)  the  power  was  this :  "  With  full  liberty  of  ingress, 
egress,  and  regress  to  come  into  and  upon  the  thereby  appointed 
and  granted  and  released  premises  to  dig,  &c.,  the  said  mines,  &c., 
and  every  part  thereof,  and  to  sell  and  dispose  of,  take  and  carry 
away,  whatever  might  be  there  found  at  their  or  his  respective 
wills  and  pleasures ;  and  also  to  sink  shafts,  &c.,  for  the  raising  up, 
working,  carrying  away,  and  disposing  of  the  same  or  any  part 

(1)  5  M.  &  W.  CO. 
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thereof,  makiDg  a  fair  compensation  to  T.  P.  (the  grantee)  for  the       L.  JJ. 
damage  to  be  done  to  the  surface  of  the  said  premises  and  the  pas-       1872  ^ 
tare  and  crops  growing  thereon."    In  Boleris  v.  Haines  (1)  the       hext 
owner  of  the  minerals  was  expressly  authorized  "  to  search  for,       q^ 

dig,  get,  and  raise  any  coal  and  ironstone  lying  and  being  in  or       

under  the  commons  and  waste  lands,  and  to  erect  any  work  or  works 
for  that  purpose,  and  to  dig  and  take  earth  for  making  and  to 
make  bricks  for  any  such  work  or  works ;  and  to  carry  away  and 
dispose  of  such  coal  and  ironstone  to  and  for  his  and  their^own 
use."  In  Smart  v.  Morton  (2)  the  words  were :  **  With  free  leave 
and  h'berty  to  sink,  work,  and  win  the  same  in  any  part  of  the 
said  premises,  and  to  drive  drift  or  drifts,  make  Watergate  or  water- 
gates,  or  use  any  other  way  or  ways  for  the  better  and  more  com- 
modious working  and  winning  the  same  in  the  said  hereby  granted 
or  intended  to  be  granted  premises,  or  any  part  thereof."  In  BeU 
V.  Wilson  (3),  which  is  a  most  important  authority,  since  it  related 
not  merely  to  the  letting  down  of  the  surface  by  working  under- 
ground, but  to  the  working  from  above,  the  words  of  the  reserva- 
tion are  such  that  the  case  appears  to  me  almost  decisive  of  the 
present  I  believe  it  will  be  found  that  every  single  word  con- 
tained in  the  present  power  is  contained  in  the  power  in  BeU  v. 
Wilson,  along  with  many  other  words ;  yet  under  that  reservation, 
worded  in  a  way  more  favourable  to  the  owner  of  the  minerals 
than  that  with  which  we  have  to  deal,  the  Lords  Justices  held 
that  although  stone  was  reserved  as  a  mineral,  yet  there  was  no 
right  to  get  it  by  quarrying. 

There  are,  however,  two  cases  which  ought  to  be  referred  to,  in 
which  the  House  of  Lords  held  an  owner  of  minerals  entitled  to 
let  down  the  surface  or  absolutely  to  destroy  the  surface  for  the 
purpose  of  getting  the  minerals.  The  first  of  those  cases  is 
the  case  of  Bowhotham  v.  Wilson  (4).  In  that  case  there  was 
a  covenant  which  the  House  of  Lords  construed  to  be  a  grant 
that  the  mines  should  be  held  and  enjoyed,  worked  and  gotten, 
"  without  any  molestation,  denial,  or  interruption  of  any  other 
person  or  persons  parties  to  these  presents,  and  those  claiming 
under  them  respectively,  who  for  the  time  being  are  or  may  be 

(1)  6  E.  &  B.  643.  (3)  Law  Rep.  1  Ch.  303. 

(2)  5  Ibid.  30.  (4)  8  H.  L.  C.  348. 
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L.JJ.  owner  or  owners  of  the  surface  of  the  lands  under  which  such 
1872  mines  are  situate,  and  without  being  subject  or  liable  to  any 
H^  action  or  actions  for  damage  on  account  of  working  and 
getting  the  said  mines  for  or  by  reason  that  the  surface  of  the 
lands  aforesaid  may  be  rendered  uneven  and  less  commodious  to 
the  occupiers  thereof  by  sinking  in  hollows  or  being  otherwise 
defaced  and  injured  where  such  mines  shall  be  worked."  The 
instrument,  therefore,  said  in  terms  that  the  surface  might  be  let 
down,  and  no  doubt  the  House  of  Lords  decided  contrary  to  what 
was  said  in  the  judgment  in  Hiltan  v.  Earl  QranvtUe  (1),  that 
such  a  grant,  where  it  is  clearly  expressed,  is  not  void.  Again,  in 
the  case  of  the  Buhe  of  Bucdeuch  v.  Wakefield  (2),  the  House  of 
Lords  held  that  power  was  given  absolutely  to  destroy  the  surface. 
That  is  the  only  case  which  resembles  the  present,  in  this,  that  it 
related  to  a  peculiar  kind  of  mineral  which  could  not  be  got  at  aU 
without  destroying  the  surface.  But  if  that  case  is  looked  into  it 
will  be  found  to  differ  from  the  present  in  three  most  material 
respects.  In  the  first  place,  the  iron  ore,  which  was  the  mineral 
then  in  question,  had  been  got  in  very  large  quantities  by  the  lord 
of  the  manor  before  the  Act  of  Parliament  for  inclosing  the  waste 
was  passed.  It  was  a  most  valuable  mineral,  so  that  it  was  impos- 
sible to  suppose  it  not  to  have  been  in  the  contemplation  of  the 
parties  at  the  time  they  obtained  their  Act,  and  it  was  proved 
that  the  lord  of  the  manor  had  constantly  let  similar  iron  mines 
in  the  manor,  pajring  compensation  for  the  damage  which  was 
done.  In  the  next  place,  without  stopping  to  read  the  whole  of 
the  reservation  in  that  case,  it  will  be  found  that  it  contains  far 
more  extensive  words  than  the  reservation  in  the  present  case.  It 
contained  powers  which,  as  is  pointed  out  in  the  judgments,  clearly 
enabled  in  certain  events  the  surface  to  be  destroyed.  There  was 
an  unlimited  power  to  deposit  the  refuse  of  the  minerals  on  the 
surface,  and  there  was  unlimited  power  of  erecting  buildings  upon 
the  surface,  and  there  were  at  the  end  most  general  words  enabling 
every  power  to  be  exercised  which  was  necessary  to  get  the  mine- 
rals. In  the  last  place,  there  was  a  clause  which  enabled  fall  com- 
pensation to  be  given  for  any  damage  that  might  be  done.  Taking 
the  whole  of  these  circumstances  into  consideration,  the  House  of 
(1)  5  Q.  B.  701.  (2)  Law  Eep.  4  H.  L.  377. 
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Lords,  reyersing  the  decision  of  Yioe-Chancellor  Malins,  came  to       L.  JJ. 
the  oonclusioa  that,  according  to  the  true  meaning  of  the  Act,  the        1872 
lord  of  the  manor  was  to  be  entitled,  if  he  found  it  necessary  for       hv^ 
the  purpose  of  getting  what  was  known  to  all  parties  to  be  a  most       ^^ 
valuable  mineral,  to  destroy  the  surface  on  making' compensation ;        — 
or,  in  substance,  that,  for  the  purpose  of  getting  the  minerals,  he 
should  have  power  to  buy  the  surface  back,  paying  the  full  value 
for  it.    I  think  that  no  one  can  read  the  judgment  without  coming 
to  the  conclusion  that  if  the  provision  as  to  compensation  had  not 
been  there  the  House  of  Lords,  notwithstanding  the  strength  of 
the  other  words,  would  in  all  probability  have  come  to  a  different 
conclusion.    In  the  present  case  there  is  no  reason  to  suppose  that 
the  parties  had  china  clay  in  contemplation  at  the  time  when  the 
deed  was  executed.    There  is,  indeed,  one  old  man  who  proves, 
and  I  do  not  dispute  the  correctness  of  what  he  says,  that  china 
clay  was  at  the  time  being  got  in  one  neighbouring  parish,  but  it 
is  proved  that  it  was  not  got  in  the  parish  in  question  for  a  great 
many  years  afterwards.     And  it  is  also  proved  that  it  was  not 
until  years  after  this  that  the  Duchy  of  Oomwdll  received  any  dues 
for  getting  china  clay.    Upon  the  whole,  therefore,  I  come  to  the 
conclusion  that  the  words  here  used  are  not  sufficiently  clear  to 
give  the  owner  of  the  mines  the  absolute  power  of  destroying  the 
surface,  and  that  the  Defendants  have  not  the  right  they  claim. 

There  is  one  argument  that  I  should,  perhaps,  notice.  It  was 
•urged  that  streaming  for  tin  had  been  used  in  CormodU  horn  time 
immemorial ;  that  therefore  it  was  impossible  to  suppose  that  the 
right  of  streaming  for  tin  was  not  intended  to  be  reserved;  and 
that,  as  streaming  for  tin  involved  an  injury  to  the  surface  of  the 
same  kind,  if  not  quite  to  the  same  extent^  as  the  taking  of  china 
day,  the  fact  that  taking  the  china  day  involved  the  destruction 
of  the  surface  was  no  sufficient  reason  for  holding  the  right  to  take 
it  not  to  be  reserved.  I  do  not  wish  to  give  any  decisive  opinion 
whether  the  right  of  streaming  for  tin  is  reserved  or  not,  as  that 
question  is  not  b^ore  us,  and  may  be  of  very  great  importance. 
That  question  does  not  stand  quite  on  the  same  footing  as  the 
question  relating  to  the  taking  of  china  clay.  There  is  no  doubt 
that  streaming  for  tin  was  a  thoroughly  well-known  and  common 
j>rocess.    At  the  same  time,  tin  might  be  got  by  mining,  and  the 
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L.  jj.  owner  of  the  miDerals  would  not,  by  being  precluded  from  stream- 
1872  ing,  be  deprived  of  all  power  to  get  it,  and,  as  at  present  ad- 
]^^  vised,  I  do  not  think  that  the  words  of  the  power  in  the  present 
case  are  sufficient  to  confer  a  right  of  streaming  for  tin.  When 
an  owner  of  both  surface  and  minerals  sells  the  surface  and  reserves 
the  minerals,  with  power  to  get  them,  he  ought,  if  he  intends  to- 
have  the  power  of  destroying  the  surfece  in  getting  them,  to  frame 
his  power  in  such  language  that  the  Court  may  be  able  to  say  that 
such  was  clearly  the  intention  of  the  parties.  The  Vice-Chancellor 
in  his  judgment  folly  acknowledged  the  difficulty  that»  if  the 
Defendants  had  the  right  to  take  china  clay,  the  reservation 
might  be  absolutely  destructive  of  the  grants  but  said  he  could  not 
see  where  he  was  to  fix  the  limit  to  the  reservation  if  its  words 
were  not  to  be  taken  according  to  their  full  and  strict  meaning.  I 
feel  myself  that  it  is  very  difficult  to  say  where  the  limit  is  to  be 
placed.  It  is  very  difficult  to  lay  down  exactly  what  the  owner  of 
minerals  may  do  for  the  purpose  of  getting  them ;  but  I  do  not 
think  it  would  be  right  or  just  to  the  owner  of  the  surface  to  say 
that  his  surface  may  be  destroyed  because  there  may  be  a  difficulty 
in  saying  exactly  what  the  owner  of  minerals  may  do  and  what  he 
may  not  do  in  every  case.  In  the  present  case  I  think  the  result 
is  this,  that  the  general  reservation  of  minerals  includes  the  china 
clay,  a  mineral  the  existence  of  which  apparently  was  not  known 
to  the  parties  at  the  time  when  the  instrument  was  executed,  and 
which  cannot  be  got  without  destroying  the  surface.  It  appears 
to  me  that  the  fair  result  of  that  state  of  things  is  that  the  lord  of 
the  manor  is  practically  in  the  same  position  as  he  would  have 
been  in  if  this  had  remained  a  copyhold  tenement,  viz.,  that  the 
right  to  the  clay  is  in  him ;  but'inasmuoh  as  he  has  not  reserved 
the  power  to  destroy  the  surface,  and  inasmuch  as  this  clay  cannot 
be  got  without  destroying  the  surfietce,  he  cannot  get  the  day 
unless  he  can  make  some  arrangement  with  the  owner  of  the 
surfietce.  I  am,  therefore,  of  opinion  that  the  Plaintifb  are  en- 
titled to  have  an  injunction  to  restrain  the  Defendants  from  getting 
the  china  clay  in  such  a  way  as  to  destroy  or  seriously  injure  the 
surface ;  but  as  they  have  failed  in  one  most  essential  part  of  the 
case — namely,  the  part  relating  to  the  twenty-seven  acres — ^they 
ought  to  have  no  costs. 
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Sir  W.  M.  James,  L. J. : — 

I  entirely  concur  both  with  the  conclusions  and  reasoning  of 
the  Lord  Justice.  The  long  and  uniform  series  of  authorities 
appear  to  me  to  have  established  a  very  convenient  and  consistent 
system,  giving  the  mineral  owner  every  reasonable  profit  out  of 
the  mineral  treasures,  and  at  the  same  time  saving  the  land- 
owner's practical  enjoyment  of  his  houses,  gardens,  fields,  and 
woods,  without  which  the  grant  to  him  would  have  been  illusory. 

But  for  these  authorities  I  should  have  thought  that  what  was 
meant  by  ^' mines  and  minerals  "in  such  a  grant  was  a  question  of 
fact  what  these  words  meant  in  the  vernacular  of  the  mining  world 
and  commercial  world  and  Icmdowners  at  the  end  of  the  last  cen- 
tury ;  upon  which  I  am  satisfied  that  no  one  at  that  time  would 
have  thought  of  classing  day  of  any  kind  as  a  mineral. 

Solicitors :  Messrs.  Bell,  Brodriek,  &  Gray ;  Mr.  T.  QUI. 


L.JJ. 
1872 


Hext 
Gill. 


BUDGE  V.  GUMMOW. 

[1864    B.    154.] 
Trtttteei —Improper  Investment — Insufficient  Value. 

Trustees  were  charged  with  the  loss  occasioned  by  an  investment  of  the  trust 
funds  on  insufficient  security.  The  property  was  a  hotel  in  the  country,  and 
the  trustees  had  sent  down  a  London  surveyor  who  valued  the  hotel,  including 
therein  the  licence,  at  nearly  double  the  sum  to  be  advanced.  The  hotel 
turned  out  to  be  worth  much  lees  than  the  sum  advanced.  The  trustees 
gave  no  further  account  of  the  circumstances  under  which  the  advance  was 
made: — 

EM  (reversing  the  decision  of  Bacon,  V.C.),  that  the  trustees  were  charge- 
able with  the  sum  so  advanced. 

xHE  trustees  in  this  case  held  funds  nnder  the  marriage  settle- 
ment and  nnder  the  will  of  Miehael  Oummaw.  Under  each  instru- 
ment the  trustees  had  power  to  invest  in  Goyemmeut  or  real 
securities.  The  settlement  contained  the  usual  trustees*  indemnity 
clause ;  and  the  will  contained  a  declaration  that  the  trustees  were 
not  to  be  answerable  for  involuntary  losses.  The  trustees  had,  out 
of  the  blended  funds  so  held,  advanced  £1400  on  mortgage  of  a 


L.JJ. 
1872 

/Wy  20,  22. 
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L.  JJ.      freehold  hotel  at  Broadstairs,  upon  which  a  heavy  loss  had  bee 

1872       incurred. 

Budge  '^^^  ^^7  evidence  as  to  how  the  advance  had  been  made  wa 

^  **         on  an  affidavit  of  the  trustees.     By  that  affidavit  it  appeare 

that  before  the  advance  was  made,  Mr.  Harbin,  a  solicitor  and  tl 

acting  trustee,  had  employed  a  competent  London  surveyor  to  g 
to  Broadslairs  and  value  the  property  on  which  the  advance  was  1 
be  made.  The  property  was  a  freehold  hotel  lately  built,  an 
called  the  Balmoral  Hotel,  then  let  for  £120  per  annum.  Tl 
surveyor  made  his  report,  in  which  he  valued  the  property  i 
£2700,  but  that  valuation  included  the  sum  of  £800  at  whic 
he  valued  the  licence.  The  trustees  thereupon,  in  April,  185i 
advanced  the  £1400  to  the  owner  of  the  fee  in  the  hotel,  and  too 
a  mortgage  in  fee  for  that  amount.  The  then  tenant  of  the  hot 
soon  afterwards  failed,  as  did  a  subsequent  tenant,  and  the  hot 
was  shut  up  until  1860,  when  it  was  let  for  £50  a  year.  The  mor 
gagor  had  not  paid  the  interest,  and  the  trustees  had  advana 
sums  for  repairs,  and  in  other  ways,  so  that,  with  the  arrears 
interest,  there  was  a  total  loss  to  the  estates  of  £2114. 

The  trustees,  in  1864,  instituted  a  suit  for  the  administration 
the  two  estates.  A  decree  was  made  and  accounts  were  directe 
The  trustees  made  an  affidavit  as  above  mentioned,  and  the  cesh 
que  trad  produced  evidence  by  surveyors  that  the  property  w 
worth  between  £800  and  £900.  The  Chief  Clerk  disallowed 
the  trustees  the  sum  of  £1400  so  advanced. 

The  trustees  then  took  out,  before  the  Vice-Chancellor  Bacc 
a  summons  to  vary  the  certificate  of  the  Chief  Clerk,  and  11 
Yice-Cbancellor  Bacon  directed  the  certificate  to  be  varied  a 
cordingly  (1). 

(1)  1872.  March  22.  mating  the  value  of  the  property,  t 

Sib  James  Baoon,  V.C.  : —  surveyor  took  into  consideration  1 

There  is  no  doubt  that  a  trustee  who  ^^^'^^  ^^  *^e  public-house  licence,  a 

deals  with  trust  property  as  carefully  as  ^*  ^"  contended  that  this  ought  i 

if  it  were  his  own  property  commits  no  *^  ^*^«  ^^^  ^^ne.    It  is  true  thai 

breach  of  trust.    Now  in  this  case  the  P^Wichouse  licence  is.  a  merely  p 

trustees  employed  a  competent  person  *^°*^  *^>^g»  ^^^  8*»11  *  licensed  puW 

to  go  to  Broadstairs  and  examine  the  ^^"^  ^^  *  particular  value  of  its  ow 

property.    He  found  it  occupied  by  a  ^^  «^^^  ^^  ^«  ^°»°*  ^^  ^  be  tuni 

respectable  tenant  as  a  hotel,  and  held  ^"^  ^^^  ^^^^r  could  have  obtained  a 

at  a  sufficient  rent.    No  doubt,  in  esti-  ^^^^  ^^^^^  ^^^  another  licence,  « 
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The  eesttns  que  trust  appealed.  L.  J  J. 

1872 

Mr.  Eidis^  Q.C.,  and  Mr.  WaUer^  for  the  Appellants,  cited 
Stretton  v.  AshmaH  (1);  Janea  v.  Lewis  (2}. 

Mr.  Kay,  Q.C.,  and  Mr.  Speed,  for  the  trustees : — 

The  trustees  acted  with  as  much  care  as  if  they  had  been  ad- 
vancing their  own  money.  What  could  they  do  more  than  take 
the  opinion  of  a  competent  surveyor?  It  had  been  suggested  that 
they  ought  to  have  employed  a  local  surveyor  who  would  have 
known  more  about  it.  But  the  practice  is  quite  the  other  way,  and 
London  surveyors  in  whom  the  lenders  have  confidence  are  very 
generally  employed.  Certainly  the  investment  has  turned  out 
unfortunately,  but  we  must  not  look  at  it  as  it  appears  now,  but  as 
it  appeared  in  1855. 

[The  LoBD  Justice  James  : — ^I  never  before  knew  a  case  of 
this  kind  in  which  the  trustees  have  not  shewn  how  they  were 
induced  to  lend  the  money.] 

The  trustees  have  made  an  affidavit  which  they  conceived  to  be 
quite  sufficient  There  is  no  case  of  fraud  or  mala  fides  alleged  or 
suggested  against  them ;  at  all  events  there  are  no  materials  now 
before  the  Court  to  enable  tjie  Court  to  say  that  the  trustees  acted 
improperly. 

Sir  W.  M.  James,  L.J.: — 

In  this  case  I  am  compelled  to  decide  against  the  trustees,  how- 
ever painful  it  may  be.    In  my  opinion  it  would  be  pessimi  exempli 


so  the  value  of  the  honse  would  have  quent  events  which  could  not  have  been 

remained  unimpaired.    Then,  after  the  foreseen,  had  resulted  in  a  heavy  loss, 

lapse  of  fourteen  or  fifteen  years,  certain  there  had  been  no  breach  of  trust,  and 

surveyors  and  valuers  are  brought  for-  the  amount  must  be  allowed  to  the 

ward  to  say  that  in  1855  the  house  was  trustees.    As  to  the  sums  paid  for  re- 

not  worth  £900.  But  no  sufficient  case  pairs  and  the  other  expenses,  I  have  no 

has  been  made  for  charging  with  the  sufficient  evidence,  and  there  must  be  a 

loss  the  trustees,  who  had  employed  a  further  inquiry  respecting  them, 

competent  person  to  value  the  pro-  (1)  3  Drew.  9. 

perty  before  they  advanced  the  money.  (2)  3  De  G.  &  Sm.  471. 
Although  the  investment,  from  subse- 
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L.  JJ.      if  it  should  go  forth  to  the  world  that  trustees  might  lend  trust 
1872       money  under  such  circumstances  as  these  before  us. 
BuDOE  We  know  that  £1400  was  lent  upon  property  which  will  not  now 

produce  more  than  £50  a  year,  and  persons  really  acquainted  with 
it  say  that  it  was  not  worth  more  than  £800  or  £900.  The  trustees 
have  contented  themselves  with  producing  the  report  of  the  sur- 
veyor employed  by  them. 

[His  Lordship  then  read  the  report.] 

It  appears  to  me  that  that  report  is  one  upon  which  no  sensible 
or  prudent  man  would  ever  lend  such  a  sum  as  £1400.  The  value 
of  the  hotel  licence  was  thrown  in,  but  how  could  a  land  surveyor, 
who  was  a  stranger  to  the  place,  estimate  the  value  of  the  licence? 
The  trustees  ought  to  have  ascertained,  as  they  might  easily  have 
done,  that  the  hotel  was  but  recently  opened  and  that  the  licence 
oould  have  no  such  value.  The  value  of  a  hotel  is  necessarily  of  a 
very  speculative  character,  and  may,  like  the  property  in  the  case 
of  Stiekney  v.  8ewdl  (1),  arise  from  accident. 

Mr.  Harbin,  one  of  the  trustees,  must  have  known  that  it  could 
not  be  worth  even  £1900,  and  I  suspect  that  the  £800  was  thrown 
in  to  make  up  a  sufficient  value. 

It  was  a  security  which  trustees  were  not  justified  in  taking;  and 
they  have  not  chosen  to  give  any  explanation  of  how  they  were 
induced  to  make  the  investment,  or  how  they  came  to  employ  a 
surveyor  who  was  not  acquainted  with  Broadslaim.  Nor  does  it 
appear  that  there  was  actual  evidence  given  as  to  the  existence  of 
the  lease  for  £120. 

Upon  the  whole,  it  appears  to  me  that  the  Chief  Clerk,  who  neces- 
sarily has  had  much  experience  in  these  matters,  has  come  to  a 
correct  conclusion,  and  that  the  decision  of  the  yice-Chancellor 
must  be  reversed.  The  Appellants  will  have  their  costs  below,  but 
not  of  the  appeal. 

Sib  G.  Mellish,  L.J.,  concurred. 

Solicitor  for  the  Appellants :  Mr.  G.  Cordwell 
Solicitor  for  the  Trustees :  Mr.  W.  F.  Low. 

(l)lMy&Cr.8. 
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In  re  HATTON.  L.JJ. 


Composition — Default  in  payment  of  Instalment — Action — Injunction, 

Where,  by  resolutions  under  the  Bankruptcy  Act,  1869,  the  creditors  agreed 
to  accept  a  composition  payable  by  instahnents,  and  the  debtor  made  default 
in  payment  of  an  instalment  to  a  creditor : — 

J7e^  (reversing  the  decision  of  the  Registrar),  that  the  creditor  could  main- 
tain an  action  against  the  debtor  for  the  balance  of  the  whole  debt  remaining 
unpaid,  and  would  not  be  restrained  by  the  Court  of  Bankruptcy. 

GeOBQE  HATTON,  on  the  24th  of  March,  1871.  ffled  his  Peti- 
tion  for  liquidation  or  composition  with  his  creditors,  and  at  the 
first  meetiDg  of  creditors  the  following  resolutions  were  passed : — 
^^  1.  That  a  composition  of  5d.  in  the  pound  shall  be  accepted  in 
satisfaction  of  the  debts  due  to  the  creditors  from  the  said  Qeorge 
Eatton :  2.  That  such  composition  be  payable  as  follows :  2$.  6d. 
in  the  pound  three  months  after  registration  of  this  resolution,  and 
28.  6d.  in  the  pound  six  months  after  registration  ;"  which  resolu- 
tions were  duly  confirmed  and  registered. 

Messrs.  Hodffe  dk  Co.y  as  creditors  of  HatUm,  assented  to  the  reso- 
lutionsy  and  receiyed  the  first  instalment  of  £5  ISs.  9(2.  on  their 
debt  of  £47  108. 

The  second  instalment  became  due  on  the  26th  of  October,  1871, 
but  was  not  paid,  and  EaUon  now  alleged  that  he  was  unable  to  pay 
it.  Hodffe  dk  Co.  applied  for  payment,  and  on  the  30th  of  April, 
1872,  commenced  an  action  in  the  Court  of  Common  Pleas  to 
recover  a  balance  of  £45  88. 

Hatton  then  sent  them  an  order  for  £5  188.  9d.  as  the  second 
instalment,  which  they  refused  to  receive. 

HcMon  then  obtained  &om  the  Registrar  acting  as  Chief  Judge 
in  Bankruptcy  an  injunction  restraining  Hodffe  &  Co.  from  [pro- 
ceeding with  their  action  until  the  further  order  of  the  Court 

Hodffe  &  Co.  now  moved,  by  way  of  appeal,  to  discharge  the 
order  granting  the  injunction. 

Mr.  Be  Oex^  Q.C^  and  Mr.  Boffley,  for  the  Appellants : — 
Unless  the  terms  of  the  composition  are  observed,  the  creditor  is  re- 
stored to  his  full  rights :  Sewdl  y.Musson  (1) ;  Edtoarda  v.  Coonibe  (2). 
(1)  1  Vem.  210.  (2)  Law  Rep.  TCP.  519. 


1872 
July  25. 
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Mr,  Robertson  Chriffiihs,  for  Hatfon  :— 

The  creditor  ought  to  proceed  in  bankruptcy  to  enforce  hii 
rights,  whatever  they  may  be,  and  onght  not  to  harass  the  debtoi 
and  obtain  payment  in  full,  to  the  disadvantage  of  the  other  ere 
ditors.  Sect.  126  of  the  Act  of  1869  shews  how  the  creditor  oughl 
to  proceed.  One  object  of  the  Act  was  to  prevent  proceedings  ii 
any  other  Court  when  once  the  affairs  of  the  debtor  were  befon 
the  Court  of  Bankruptcy.  In  re  Hemingway  (1)  is  a  direct  authoritj 


(1)  1872.  March  25.    C.  J.  B.       . 
Ex  parte  Hbhingway. 

This  was  an  appeal  from  an  order  of 
the  Registrar  of  the  County  Court  at 
Leeds  restraining  the  Appellant,  Eem- 
ingway,  from  issuing  execution  on  a 
judgment  ohtained  by  him  under  the 
following  circumstances : — 

On  the  12th  of  April,  1871,  one  Howard 
filed  a  petition  under  the  arrangement 
clauses  of  the  Bankruptcy  Act,  1869.  The 
first  meeting  of  the  creditors  was  duly 
held,  and  a  resolution  was  passed  ac- 
cepting a  composition  of  5s.  in  the 
pound,  payable  one  month  after  regis- 
tration. On  the  19th  of  May  the  second 
meeting  of  the  creditors  was  held,  at 
which  this  resolution  was  confirmed, 
and  it  was  registered  on  the  following 
day.  At  the  first  meeting  Hemingway 
attended  by  proxy,  and  tendered  a  proof 
for  £15  12s.  debt,  and  £1 16s.  6(f.  costs. 
The  debt  was  admitted,  but  the  costs 
were  objected  to.  He  also  attended  the 
second  meeting.  No  tender  of  the  com- 
position was  ever  actually  made  to 
Hemingway,  but  on  or  about  the  20th 
of  June  a  circular  letter  was  sent  to  the 
unpaid  creditors,  giving  notice  that  the 
composition  was  payable  at  the  office  of 
Howard's  solicitor,  but  that  if  required 
it  would  be  forwarded  by  Post-office 
order.  TTie  Appellant  alone  of  the  then 
unpaid  creditors  denied  having  received 
such  circular  letter,  and  on  the  5th  of 
December  he  entered  a  plaint  in  the 


County  Court  at  Leeds  for  the  amoan 
of  the  debt  admitted  by  the  bankrupt 
The  County  Court  Judge  gave  a  ver 
diet  for  the  Plaintiff  for  the  full  amount 
but  intimated  that  the  Defendant  might 
apply,  under  the  Bankruptcy  Ad,  1869 
for  an  injunction  to  restrain  the  Plain^ 
tiff  from  recovering  under  his  judgmeo 
more  than  the  composition  and  th< 
costs  of  the  action.  The  Court,  on  ai 
application  being  made,  granted  the  m 
junction,  and  made  the  order  now  ap 
pealed  from. 

Mr.  Bagley,  in  support  of  the  appeal 
Mr.  Bohertson  Griffiths,  contra. 

The  Chief  Judge  was  of  opinion  thai 
the  resolution,  having  been  duly  pa8se<^ 
at  meetings  which  the  Appellant  b} 
his  solicitor  attended,  could  not  now  b( 
called  in  question,  but  was  binding  or 
all  the  creditors  equally. 

As  to  a  tender  of  the  composition  not 
having  been  actually  made,  that,  undei 
the  circxmistanceSy  was  impracticable, 
unless  the  debtor  chose  to  tender  more 
than  he  admitted  to  be  due,  as  the 
amount  of  the  debt  was  disputed.  His 
Honour  thought  that  the  creditor  onght 
to  have  used  the  remedies  given  to  him 
by  the  Act  of  1869,  and  to  have  pro- 
ceeded in  the  Court  of  Bankruptcy  to 
recover  the  composition,  and  that  he 
had  no  right  to  sue  at  common  lawyer 
his  debt.  The  appeal  must  be  dis- 
missed with  costs. 
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on  the   point.    The  original  debt  is  gone  by  the  composition,  and       lu  J  J. 
the  creditor  can  now  only  proceed  in  bankruptcy.  1872 

Sir  W.  M,  James,  L  J. :—  bSttok, 

I   thiuk  that  we  are  bound  by  the  decision  of  the  Court  of 
Common  Pleas  in  Edwards  v.  Coombe  (1). 

"We  find,  indeed,  a  decision  in  In  re  Hemingway  which  appears 
to  be  conflicting  with  that  decision,  but  there  were  peculiar  cir- 
cnmstfitnces  in  that  case  which  may  haye  had  some  influence  upon 
tlxe  mind  of  the  Chief  Judge.  Here,  however,  the  question  has 
resolved  itself  into  the  simplest  form  possible.  If  the  debt  continues 
to  exist  at  common  law,  and  it  has  been  decided  that  the  debt  does 
continue  so  to  exist,  there  is  nothing  in  this  case  to  induce  us,  as  a 
Court  of  Equity,  or  a  Court  of  Bankruptcy,  to  say  that  the  debt 
does  not  exist  in  this  Court. 

Tbe  Act  has  provided  that  a  certain  majority  of  the  creditors 
sliall  have  power  to  bind  every  creditor  to  accept  a  composition, 
or  something  less  than  he  is  entitled  to.     In  this  case  the  creditor 
is    to   accept  5«.  in  the  pound,  payable  by  instalments,  at  three 
months  and  six  months.     It  must  be  conceded  that  if  this  had 
been  an  agreement  with  any  individual  creditor,  that  agreement 
could  not  be  pleaded  as  accord  and  satisfaction  of  the  debt  unless 
actual  payment  of  the  Ss.  modo  et  formd  could  also  be  pleaded  ; 
and  I  do  not  see  why  we  are  to  suppose  any  difference  between  the 
two  cases.     It  is  true  that  the  Act  has  given  not  only  power  to 
make  binding  resolutions  as  to  the  composition,  but  power  to  the 
creditors  to  enforce  in  bankruptcy  payment  of  the  composition.  That, 
however,  amounts  only  to  a  further  security,  and  does  not  alter  the 
nature  of  the  agreement.    If  the  creditors  had  intended  to  make 
such  an  alteration,  they  might  have  said  so.     The  resolution  of 
the  creditors  might  have  provided  that  giving  promissory  notes,  with 
or  without  sureties,  should  be  accepted  in  discharge  of  the  existing 
debts,  and  then  the  execution  of  the  promissory  notes  by  the  debtor 
and  the  sureties  might  be  pleaded  as  accord  and  satisfaction. 

To  give  any  other  interpretation  to  the  Act  would  be  to  inter- 
fere with  the  general  provisions  of  the  Act,  and  would  in  fact 
interfere  with  the  rateable  distribution  of  the  assets,  instead  of 
(I)  Law  Rep.  7  C.  P.  510. 
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L.  jj.       having  the  contrary  effect,  as  had  been  argued.    It  was  said  that 
1872        the  debtor  might  then  be  able  to  pay  half  his  creditors,  and  leave 
^^^       the  others  unpaid,  but  that  is  entirely  met  by  the  proyision  at 
^^'"^^'     the  end  of  the  126th  section,  enabling  the  Court  under  such  cir- 
cumstances to  adjudge  the  debtor  a  bankrupt     If  the  debtor 
applies  great  part  of  his  assets  in  payment  of  some  of  his  debts, 
any  other  creditor,  seeing  that  the  debtor  would  then  not  be  able 
to  pay  him,  can  go  to  the  Gourt  of  Bankruptcy  and  have  the  debtor 
adjudged  bankrupt,  so  as  to  prevent  that  state  of  things. 

It  appears  to  me  that  the  Court  of  Common  Pleas  has  decided 
in  accordance  with  my  own  view,  that  the  composition  must  be 
paid  pursuant  to  the  agreement  as  well  as  agreed  to  be  paid  to 
give  the  debtor  a  valid  defence  to  an  action  at  law ;  nor  is  there 
any  defence  or  any  equity  in  this  Court  There  may  be  cases  in 
which  by  accident,  and  not  by  default  of  the  debtor,  the  composi- 
tion is  not  duly  paid,  and  then  no  doubt  this  Court  would  relioTe 
the  debtor  from  the  effect  of  such  an  accident,  and  remove  an; 
injustice. 

Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  At  common  law,  where  a  body  of  credi- 
tors accept  a  composition,  they  may  either  agree  to  take  the  promises 
of  the  debtor  with  or  without  a  surety  in  satisfaction  of  the  debts, 
or  they  may  agree  that  payment  shall  be  a  condition  precedent, 
and  that  if  the  debtor  pays  the  composition  at  a  certain  time  and 
place  the  creditors  will  accept  that  composition  in  satisfaction  oi 
their  debts.  It  is  a  question  of  construction  of  the  instrument  of 
arrangement,  and  it  is  not  uncommon  for  the  creditors  to  accept  a 
promise  by  the  debtor  and  a  surety  as  a  satisfaction  of  their  debts. 
But  where  they  agree  to  accept  a  composition,  the  debtor  is  not 
discharged  unless  he  pays  the  composition,  for  that  is  the  only 
thing  which  compels  him  to  pay  it,  and  that  is  the  only  hold 
which  the  creditors  have  upon  him.  There  is  nothing  in  the  Act 
to  alter  this  state  of  things.  There  may  be,  as  in  this  case,  a  simple 
composition  which  the  creditors  agree  to  accept  if  paid  to  the  day, 
and  there  is  in  my  opinion  no  reason  why  we  should  construe  these 
resolutions  otherwise. 

In  a  similar  case,  as  I  understand  it,  the  Court  of  Common 
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Pleas  has  held  that  the  creditor  could  maintam  his  action  for  the       L.  Jj. 
full  amount,  and  there  is  nothing  to  induce  us  in  this  case  to       1872 
restrain  him.    The  only  excuse  given  by  the  debtor  is  that  he       j^ 
had  not  money  with  which  to  pay  this  instalment ;  but  that,  under     Hattok. 
the  circumstances,  is  not  a  sufficient  excuse ;  and  it  was  not  until 
the  action  was  brought  that  the  composition  was  tendered. 

The  order  of  the  Begistrar  must  be  discharged.    The  creditors 
will  have  their  costs  below,  but  not  of  the  appeal. 

Solicitor  for  the  Debtor :  Mr.  J.  T.  Mem. 
Solicitor  for  the  Creditors :  Mr.  Q.  D.  Webh. 


In  re  WARD'S  TRUSTS.  l.  jj. 

1872 
Failure  ^  Purpose  of  Gi/i^SeUlement^Advancement'-AhoUtion  of  FurcJiuse        ,^yw 

qf  Commissiom  in  Army — Regtdation  of  Forces  Act,  1871  (34  <fe  85  Vict.       July  27. 

e.  86).  

By  a  separation  deed  a  sam  of  money  was  directed  to  be  held  by  trustees 
upon  trust  for  the  wife  for  life,  and  after  her  death,  as  to  foor-sixth  parts  thereof, 
for  F.  W,f  one  of  the  children  of  the  marriage,  who  was  then  an  officer  in  the 
army,  during  his  life,  and  after  his  death  for  his  children.  And  it  was  de- 
clared that  it  should  be  lawful  for  the  trustees,  if  in  their  discretion  they 
should  think  fit,  to  apply  any  portion  of  the  fund,  not  exceeding  £2000,  in  or 
towards  effecting  the  promotion  of  F.  W,  in  the  army.  The  trustees  applied 
£850  in  the  way  pointed  out  by  the  deed,  but  in  consequence  of  the  abolition 
of  purchase  of  commissions  in  the  army,  under  the  Eoyal  Warrant  of  the 
20th  of  July,  1871,  no  further  sum  could  be  applied  for  the  same  purpose : — 

Eeld^  that  the  purpose  for  which  the  power  was  given  to  the  trustees  having 
failed,  the  residue  of  the  sum  of  £2000  could  not  be  raised  and  applied  in 
any  manner  for  the  benefit  of  F,  W, 

Palmer  v.  Flower  (1)  distinguished. 

xHIS  PetitioQ  was  heard  in  the  first  instaaee  by  the  Lords 
Justices  at  the  request  of  the  Master  of  the  Rolls. 

On  the  24th  of  March,  ISGQ,  a  deed  of  separation  was  executed 
by  Mr.  Frederick  Ward  the  elder  and  Jane  his  wife.  By  this  deed, 
after  reciting,  among  other  things,  that  Mr.  and  Mrs.  Ward  had 
five  children,  of  whom  Frederick  Ward  the  younger  was  one,  it 
was  declared  that  the  two  trustees  of  the  indenture  should  stand 

(1)  Law  Rep.  13  Eq.  250. 
Vol.  Vir.  3  N  1 
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U  JJ.  possessed  of  a  sum  of  £10,969,  which  had  been  paid  to  them,  upon 
1872  trust  to  inyest  the  same  and  to  pay  the  income  thereof  to  Mrs.  Ward 
In  re  during  her  life  for  her  separate  use,  and  after  her  death,  as  to 
^^^  four-sixths  of  the  trust  fund,  upon  trust  to  pay  the  income  to 
— •  Frederick  Ward  the  younger  for  his  life,  and  after  his  death  upon 
trust  for  the  children  o{  Frederick  Ward  the  younger  as  he  should 
by  deed  or  will  appoint,  and  in  default  of  appointment  upon  trust 
for  the  children  who,  being  sons,  should  attain  twenty-one,  (h*, 
being  daughters,  should  attain  that  age  or  marry,  in  equal  shares ; 
and  in  default  of  children,  for  his  sisters  Caroline  Nott  and  Frances 
Ward  and  their  respective  children  as  therein  mentioned.  And 
the  indenture  contained  a  proviso  that  it  should  be  lawful  for  the 
trustees  or  trustee  for  the  time  being,  if  he  or  they  should  in 
their  or  his  discretion  see  fit  (and  they  or  he  should  be  under 
no  fiduciary  obligation  as  to  the  exercise  of  such  discretion),  at 
any  time  or  times  while  the  said  Frederick  Ward  the  younger 
should  continue  to  hold  a  commission  in  Her  Majesty's  army,  by 
and  out  of  the  said  four-sixth  parts,  to  raise  any  sum  or  sums  not 
exceeding  in  the  whole  the  sum  of  £2000,  and  to  apply  such  sum  or 
sums  in  or  towards  the  purchase  of  or  effecting  his  promotion  in 
Her  Majesty's  army;  but  it  was  provided  that  no  sum  should^ 
during  the  life  of  Mrs.  Ward^  be  raised  for  that  purpose  without 
her  consent  in  writing,  and  that  in  that  case  Frederick  Ward  the 
younger  should  by  his  bond  secure  her  an  annual  sum  during  her 
life  equal  to  £5  per  cent  on  the  sum  so  raised. 

In  July,  1869,  the  trustees  applied  £850,  part  of  the  sum  of 
£10,969,  with  the  consent  of  Mrs.  Ward,  in  effecting  the  promotion 
of  Frederick  Ward  the  younger  to  the  rank  of  lieutenant  in  the 
army,  and  he  executed  a  bond  as  required  by  the  separation  deed. 

By  a  royal  warrant  of  the  20th  of  July,  1871,  and  by  the  Begt^ 
lotion  of  the  Forces  Act,  1871  (34  &  35  Vict.  c.  86),  the  purchase 
of  commissions  in  the  army  was  abolished,  and  it  therefore  became 
impossible  to  apply  any  further  portion  of  the  sum  of  £2000  in 
that  way. 

The  trustees  accordingly  presented  a  petition,  under  the  22  &  23 
Vict.  c.  35,  asking  for  the  advice  and  direction  of  the  Court  whether 
they  might  safely  pay  the  sum  of  £1150,  being  the  balance  of  the 
sum  of  £2000,  to  Frederick  Ward  the  younger,  or  whether  they 
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imight  exercise  the  power  of  adyancement  in  any  other  way  for  L.  Jj. 

his  benefit.  1872 

The  Petition  was  presented  in  the  Court  of  the  Master  of  the  jn  re 

BollSy  but,  at  his  request,  was  heard  by  the  Lords  Justices.  ^u^ 

All  the  members  of  the  £Etmily  who  were  adult  consented  to  the  

application. 

Mr.  Waller^  for  the  Petitioners^  referred  to  Pdmer  v.  Flower  (1), 
i¥here  Vice-Chancellor  Bacon  directed  a  sum  of  £6500,  which 
trustees  were  empowered  by  a  testator  to  raise  for  procuring  the 
promotion  of  his  nephew  in  the  army,  to  be  paid  to  him  absolutely, 
under  similar  circumstances  to  those  under  which  the  present 
<lifficulty  had  arisen.  The  only  distinction  between  that  case  and 
the  present  was  that  this  case  arose  on  a  deed  int^r  vivos  instead 
of  a  wilL  But  as  it  was  a  settlement  for  the  benefit  of  the  family, 
and  F.  Ward  the  younger  was  one  of  the  objects  of  the  settlor's 
bounty,  for  whom  a  provision  was  intended,  the  same  principle 
would  apply.  It  was  a  circumstance  to  be  considered  that  he  was  in 
the  army  at  the  time  when  the  deed  was  executed ;  if  he  h^d  not 
been  the  provision  for  his  advancement  would  probably  have  been 
more  general.  He  also  referred  to  Leche  v.  LordJ^ilmorey  (2), 
Barlow  v.  Gratd  (3),  and  Cope  v.  WHmot  (4). 

Mr.  8.  Diehinson,  for  Mr.  J^.  Ward  the  younger  and  his  mother 
^nd  sisters. 

Hr.Streeten,  for  Mr.  F.  Ward  the  elder. 

Mr.  BwUing,  for  the  infant  children  of  CaroUne^NoU,  offered 
no  opposition. 

Sib  W.  M.  Jahes,  L.J. : — 

This  is  not  an  absolute  gift,  it  is  only  a  discretionary  power  to 
advance  money  for  the  benefit  of  the  son  in  one  particular  direc- 
tion. I  think  the  case  is  not  governed  by  Palmer  v.  Flower.  That 
was  a  case  of  a  will,  and  the  Vice-Chancellor  proceeded  on  the 
expressed  intention  of  ^*  making  a  provision  for  the  advancement  '* 
of  his  nephew.   Hero  there  is  a  deed  between  parties,  and  we  must 

(1)  Law  Rep.  18  Eq.  250.  (3)  1  Vera.  255. 

(2)  T.  A  B.  207.  (4)  1  Ck)ll.  396,  n. 

3  ^V  2  1 
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L.  JJ.  be  guided  by  the  express  words.  If  the  way  of  applying  the  monev; 

1872  which  was  legal  at  the  date  of  the  deed,  had  contmned  to  be  legal, 

In  re  it  might  have  been  applied  in  that  way.    As  the  law  now  gtaikk 

^^^  Mr.  Ward  gets  his  promotion  without  the  payment  of  money,  and 

•^  the  fund  cannot  be  so  applied. 

Sib  6.  Mbllish^  L  J.,  concurred. 

Solicitors :  Messrs.  Newbon  dk  Co. ;  Mr.  J.  J.  Varley. 


L.  JJ.  mpoHe  KIVETON  COAL  COMPANY. 

1872  u  re  PHILLIPS. 

JtUit  30 
J_  *       Bankruptcy — Practice — Appeal  from  part  qf  an  Order — Liberty  to  appeal  ofl 

twenty-one  days — Bankruptcy  Rtdes,  1870,  rule  143. 

When  an  appeal  la  brooght  from  part  of  an  order  in  bankmptcy  thewhc 
caae  is  not  open  to  the  Respondent;  but  if  he  wishes  to  complain  of  anotb 
part  of  the  order  he  must  present  a  cross-appeaL 

Where  the  Appellant  had  not  given  notice  of  appeal  until  the  last  di 
allowed  for  the  parpose,  the  Court  gave  the  Respondent  leave  to  present 
cross-appoal,  though  the  time  for  appealing  had  expired. 

XhIS  was  an  appeal  by  the  KiveUm  Coal  Company  fiom  part 
an  order  of  Mr.  Begistrar  Eadiii  sitting  for  the  Chief  Judge. 

On  the  6th  of  September^  1871,  PhiUipB  presented  a  petiti( 
for  liquidation  of  his  afiairs  by  arrangement.  On  the  28th 
May,  1872,  the  trustees  under  the  liquidation  gave  notice  of  moti( 
to  set  aside,  as  fraudulent  and  void,  a  sale  made  by  Phillips  on  tl 
24{h  of  August,  1871,  of  twenty-seven  coal  waggons  to  the  Kivdi 
Coal  Company.  On  the  26th  of  June,  1872,  Mr.  Registrar  Had 
made  an  order  declaring  that  the  sale  of  the  waggons  was  o 
fraudulent  and  Toid,  but  that  the  company  had  become  the  tr 
owners  of  the  same ;  but  the  order  went  on  to  declare  thatsnch 
the  waggons  as  had  not  been  taken  possession  of  by  the  compai 
before  the  commencement  of  the  liquidation  were,  at  the  date 
such  commencement^  in  the  possession,  order,  or  dispositioo 
Phillips,  by  the  consent  and  permission  of  the  company  the  tr 
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owners  thereof;  and  to  direct  that  the  same  shonld  therefore  be 
deliyered  up  to  the  trustees. 

On  the  17th  of  July  the  company  gave  the  trustees  notice  of 
appeal  from  so  much  of  the  order  as  directed  the  waggons  which 
had  not  been  taken  possession  of  by  the  company  before  the  com- 
mencement of  the  liquidation  to  be  delivered  up  to  the  trustees. 

Mr.  Roxburgh,  Q.C.,  for  the  Appellants. 

« 

The  Hon.  A.  Thesiger  (Mr.  /.  LinhkUer  with  him),  for  the 
trustees,  claimed  to  open  the  whole  case,  and  to  have  the  sale 
altogether  set  aside.  He  cited  Sherwiny.  Shakspear  (1)  ;  Watts  v. 
8yme8(2). 

Theib  Lordships  held  that  the  cases  cited  were  inapplicable,  as 
they  related  to  re-hearings  by  way  of  appeal :  whereas  the  present 
proceeding  was  strictly  an  appeal,  and  the  Bespondent  therefore 
could  not  open  the  whole  case  without  a  cross-appeal. 

Mr.  Thesiger  then  asked  for  leave  to  present  a  cross-appeal, 
though  the  twenty-one  days  allowed  by  rule  143  of  the  Bank- 
i-uptcy  Bules,  1870,  had  passed. 

Theib  Lordships  considered  that  they  had  jurisdiction  to  grant 
such  leave,  and  that  it  was  proper  to  grant  it  in  the  present  case, 
as  the  company  had  not  given  notice  of  appeal  till  the  last  day. 
Their  Lordships  thought  it  reasonable  that  a  party  who  might  be 
willing  to  acquiesce  in  an  order  as  it  stood  should  have  an  oppor- 
tunity of  contending  that  it  ought  to  be  varied  in  his  favour  if  the 
other  party  appeals  from  it.  Their  Lordships  accordingly  gave 
the  Bespondent  leave  to  appeal,  and  adjourned  the  hearing  of  the 
present  appeal,  the  Bespondents  paying  the  costs  of  the  day. 

Solicitors :  Messrs.  LinMaler  &  Co. ;  Mr.  /.  W.  Marsh. 
f  1)  5  D.  M.  &  G.  517,  523.  (2)  1  D.  M.  &  G.  240. 


L.JJ. 
1872 


ExpaHe 

EllVBTOV 

Goal  Go. 

In  re 
Phillips. 
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L-JJ.  Ex^rte  LIVERPOOL  LOAN  COMPANY. 

1872  In  re  BULLEN. 

My^.  Execution  for  Sum  exceeding  £60— Bankruptcy  Act,  1869,  ».  87. 

Judgment  having  been  entered  up  against  a  trader  for  £48  19s^  th» 
sheriff  levied  and  sold  goods  of  the  debtor  to  the  amount  of  £50  lis.,  being 
the  amount  of  the  judgment,  with  £1 12«.  for  the  costs  of  the  execution : — 

*ffeld  (affirming  the  decision  of  the  Chief  Judge),  that  the  goods  had 
"been  taken  in  execution  in  respect  of  a  judgment  for  a  sum  exceeding  £50- 
and  sold"  within  the  meaning  of  the  Bankruptcy  Act^  1869,  s.  87 ;  and 
that  the  proceeds  must  be  paid  to  the  trustee  in  bankruptcy,  and  not  to  the 
execution  creditor. 

xHIS  was  an  appeal  from  a  decision  of  the  Chief  Jadge  affirming^ 
a  decision  of  the  County  Court  Judge  at  Liverpool. 

On  the  2nd  of  June,  1871,  the  Liverpool  Loan  Company  signed 
judgment  against  the  partners  in  the  firm  of  /.  <&  H.  Bidlen  for 
£52  19«.  9i.,  being  the  amount  of  a  debt  of  £45,  with  £2  10s.  Zd. 
for  interest  and  £5  9«.  Qd,  for  costs.  Execution  was  issued  almost 
immediately ;  but  before  it  issued  the  debtors  paid  £4  on  account,, 
thus  reducing  the  amount  to  £48  199.  9(2.  The  sheriff  was- 
directed  to  levy  the  £48  19a.  9(2.,  with  £1  12s.  for  the  costs  of 
execution,  making  together  £50  lis.  9(2.  He  seized  on  the  3id 
of  June,  and  sold  the  goods  on  the  6th. 

On  the  10th  of  June,  1871,  two  of  the  partners  in  the  firm  of 
J.  &  SL  BuUen  were  adjudicated  bankrupts.  On  the  14th  the 
remaining  partner  filed  a  petition  for  liquidation;  and  on  the 
30th  of  June  a  resolution  was  come  to  for  liquidating  his  a&irs^ 
by  arrangement.  The  same  person  was  appointed  trustee  of  both 
estates. 

The  question  then  arose  whether  the  execution  creditor  must  be 
paid  out  of  the  proceeds  of  the  seizure  and  sale,  or  whether  the 
proceeds  ought  to  be  paid  to  the  trustee.  The  County  Court 
Judge  at  Liverpool  decided  in  favour  of  the  trustee,  and  this 
decision  was  afiSrmed  by  the  Chief  Judge.  The  Liverpool  Loan^ 
Company  appealed. 

Mr.  W.  Potter,  for  the  appeal : — 

The  question  turns  on  the  Bankruptcy  Act,  1869,  s.  87,  witb 
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which  mu8t  be  read  aeet.  6,  sub-s.  5.  It  is  sabmitted  that,  upon 
the  fair  construction  of  the  Act,  these  provisions  apply  only  where 
the  judgment  is  for  a  sum  exceeding  £50,  and  that  the  costs  of 
execution  are  not  to  be  taken  into  account.  The  provision  as  to 
deducting  expenses  in  sect.  87  confirms  this  view. 

Mr.  WhedeTy  contra^  was  not  called  upon. 

Sir  W.  M.  James,  L.  J. ; — 

In  this  case  two  Judges  have  decided  that  the  87th  section 
applies  if  the  sum  for  which  the  sheriff  levies,  including  the  costs 
of  execution,  exceeds  £50 ;  and  that  the  true  construction  of  that 
section  is  '*  taken  in  execution  for  a  sum  exceeding  £50  in  respect 
of  a  judgment."  This  appears  to  me  to  be  the  plain  meaning  of 
the  words,  that  they  apply  where  a  levy  has  been  made  for  more 
than  £50  and  the  goods  sold.  The  amount  of  £50  being  a  merely 
arbitrary  limit,  for  which  no  reason  can  be  assigned,  there  is 
nothing  else  to  go  upon  than  the  words  which  the  Legislature  has 
used. 

Sir  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 

SoLcitors :  Mr.  E.  Byrne  ;  Messrs.  Bower  &  Cotton. 


L.JJ. 

1872 


Ex  parte 

LiTSBPOOL 

Loan  Co. 
In  re 

BCLLKX. 


MERRY  V.  NICKALLS. 
[1869    M.    125.] 


L.JJ. 
1872 


Jtay28,24.3J. 
Custom  of  Stock  Exchange — Sale  of  Shares — Infant  Transferee — Liability  ...^ 

of  Jobber. 

The  Plaintiff,  through  his  stockhroker,  contracted  with  the  Defendant,  a 
johher  on  the  Stock  Exchange^  for  the  sale  of  fifty  shares  in  a  company.  Oti 
the  name  day  the  Defendant  gave  in  to  the  Plaintiffs  brokers  a  ticket  with 
the  name  of  L.  as  the  intended  purchaser,  which  had  been  passed  to  him  by 
another  jobber.  A  transfer  to  L.  was  accordingly  executed  by  the  Plaintifi*; 
but  it  was  afterwards  discovered  that  L.  was  an  infant,  and  the  transfer  was 
never  registered.  In  a  suit  by  the  Plaintiff  against  the  defendant  for  an 
indemnity  against  caUs : — 

Held  (reversing  the  decision  of  Bacons  V.C.),  that  the  Defendant,  not 
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I^  jj.  having  given  the  name  of  a  transferee  who  was  capable  of  aooeptisg  tb 

transfer,  was  not  discharged  from  liability,  although  the  ten  days  limited  b; 
the  rules  of  the  Stock  Exchange  for  objecting  to  a  proposed  transferee  b 
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Mebbt  expired  before  the  execution  of  the  transfer. 

••  Maxted  v.  Paine  (let  action)  (1)  approved. 

_  Rennie  v.  Morris  (2)  overruled. 

Observations  on  the  judgment  of  EUUklum,  J.,  in  Maxted  v.  Paine  (2i 
action)  (3). 

In  sales  of  shares  on  the  Stock  Exchange  the  ultimate  contract  is  d 
between  the  vendor's  broker  and  the  purchaser's  broker,  but  between  ti 
vendor  and  the  purchaser  named  on  the  ticket,  who  are  brought  tc^tber  1 
means  of  the  jobber ;  and  therefore,  until  a  person  is  named  who  is  capal 
of  contracting,  and  who  has  given  authority  for  the  use  of  his  name,  i 
jobber  is  not  discharged  from  liability  to  the  vendor. 

JLHIS  was  an  appeal  from  a  decree  of  Vice-Chancellor  Bm 
dismissing  the  Plaintiff's  bill. 

On  or  shortly  before  the  11th  of  July,  1865,  Wiaiam  Luc 
Merry,  being  the  registered  ovmer  of  fifty  shares  in  the  Gener 
Estates  Company,  Limited,  instructed  Mr.  Oeorge  Bnmand,  of  tl 
Stock  Exchange,  a  member  of  a  firm  of  stockbrokers,  to  sell  tl 
shares  for  him ;  and  on  the  11th  of  July,  1865,  Bumand  enter 
into  a  verbal  agreement  with  a  Mr.  Patteson  Nickalh,  a  stoekjobb 
also  a  member  of  the  Exchange,  for  the  sale  to  NiekaUs  of  fii 
shares  (which  were  of  the  nominal  value  of  £20,  £2  having  be 
paid  up)  at  a  premium  of  £2  a  share,  making,  with  the  £2  alrea 
paid  up,  the  sum  of  £4  a  share ;  the  purchase  to  be  completed 
the  1st  of  September  following. 

A  few  days  afterwards  NichaUs  sold  fifty  shares  in  the  sai 
company  to  a  Mr.  Baker,  another  member  of  the  Exchange,  w 
a  few  days  previously  had  sold  a  like  number  of  similar  shares 
Mr.  AUen,  a  broker,  who  was  also  a  member. 

On  the  31st  of  August,  which  was  the  "  name  "  day,  Al 
passed  to  Baker,  who  passed  to  NickaUs,  the  name  of  Edm 
Richard  Lloyd  as  the  purchaser  of  the  shares;  the  purcbai 
money  was  paid,  and  a  transfer  of  Merry's  fifty  shares  to  Lie 
was  executed  by  Merry,  and  by  NickalU  direction  was  hand 
to  AUen. 

It  appeared  from  the  evidence  that  Alien  acted  as  the  broker 

(1)  Law  Rep.  4  Ex.  81.  '  (2)  Law  Rep.  13  Eq.  203. 

(3)  Law  Rep.  6  Ex.  132. 
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Mr.  J.  0.  Hodges^  the  manager  of  the  company,  by  whose  instrue-       L.  JJ. 
tions  he  passed  the  name  of  Lloyd.  1^72 

On  the  27th  of  Noyembdr,  1866,  an  order  was  made  for  winding      Mbbbt 
up  the  company,  and  about  the  same  time  the  Plaintiff  discovered 
that  the  transfer  had  not  been  registered,  and  consequently  that 
his  name  was  still  on  the  register,  and  that  lAoyd  was  an  in&nt. 

On  the  9th  of  July,  1868,  a  call  of  £18  a  share,  making  £900, 
was  made  upon  Merryy  who,  on  the  27th  of  April,  1869,  filed  the 
present  bill  against  NieJcaHs. 

The  Plaintiff  alleged  that,  ^'  according  to  the  usage  and  practice 
of  the  Stooh  Exchange,  a  stockjobber  who  has  entered  into  an 
agreement  for  the  purchase  of  shares  in  a  company  is  bound 
either  to  nominate,  by  the  day  fixed  for  the  completion  of  the 
purchase,  a  land  fide  transferee  of  such  shares  capable  of  effec- 
tually accepting  the  transfer  thereof,  or  to  accept  a  transfer  thereof 
into  his  own  name ;"  and  prayed  for  a  declaration  that  the  Defen- 
dant was  bound  specifically  to  perform  the  contract  entered  into 
by  him  for  the  purchase  of  the  shares,  and  to  indemnify  the  Plaintiff 
against  all  liability  in  respect  thereof. 

On  the  14th  of  March,  1870,  the  Defendant  filed  an  answer, 
in  which,  as  well  as  in  his  affidavit,  he  made  statements  to  the 
following  effect : — 

According  to  the  rules  and  usage  of  the  Stock  Exchange  its  mem- 
bers deal  wi^  one  another  as  principals,  whether  they  act  as  brokers 
or  not,  and  persons  outside  who  employ  members  as  brokers  are 
not  recognised  as  parties  to  any  transactions  between  members. 
For  the  convenience  of  business,  there  has  grown  up  a  distinction 
between  brokers  and  jobbers.  The  business  of  a  jobber  is  to 
bring  together  buyers  and  sellers,  or,  in  other  words,  to  make  a 
ready  market.  When  a  broker  is  instructed  by  his  principal  to  sell 
shares  on  the  Exchange,  he  applies  to  a  jobber  to  make  a  price  for 
the  class  of  shares  in  question,  without  saying  whether  he  desires 
to  sell  or  buy,  and  the  jobber  thereupon  names  two  prices ;  the 
lower  being  his  price  to  buy,  and  the  higher  his  price  to  sell,  but 
in  either  case  it  is  always  implied  and  understood  that  such  buying 
or  selling  on  the  part  of  the  jobber  is  to  be  subject  to  the  rules 
and  usage  of  the  Exchange.  According  to  these  rules,  if  the 
broker  agrees  to  sell,  the  sale  is  for  a  certain  specified  day  called 
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L.  JJ.  the  '^  account  day/'  which  is  fixed  by  the  committee  of  the  .Ea^ 
1872  ehange.  In  the  case  supposed,  where  the  jobber  stands  as  pur- 
^^^Y  chaser,  he  is  bound,  on  the  day  preceding  the  acconnt  day,  usually 
^'  called  the  ^'  name  day,"  to  pass  to  the  broker  the  name  of  % 
—  person  as  the  purchaser  of  the  shares ;  or  he  may,  if  he  ^eases^ 
pass  his  own  name  as  such  purchaser,  in  which  latter  case  only* 
is  he  bound  himself  to  take  to  the  shares.  If  the  jobber  fails- 
to  procure  such  purchaser  by  the  name  day,  the  selling  broker 
can  sell  out  the  shares  against  him,  and  compel  him  to  pay 
any  loss  thereon.  Until  the  name  day,  it  is  not  seen  who  may 
stand  ultimately  either  as  purchaser  or  seller ;  in  other  words,, 
who  are  to  be  the  parties  to  the  transfer;  and  until  then  a 
jobber  may  have  had  a  great  many  transactions  of  buying  and 
selling  with  the  same  or  with  various  brokers  or  jobbers;  there 
being  in  every  transaction,  until  the  name  day,  the  right  on  both 
sides  to  find  a  new  name  either  as  purchaser  or  seller.  On  the 
name  day,  in  the  case  supposed,  if  the  jobber  having  purchased 
has  sold  again,  a  ticket  with  the  name  of  the  ultimate  pur- 
chaser on  it  will  have  been  issued  by  and  passed  on  from  the 
ultimate  purchasing  broker  to  his  seller,  and  so  on  through  all  the 
intermediate  sellers  and  buyers,  until  it  reaches  the  hands  of  the 
original  selling  broker.  Every  member  passing  a  ticket  is  re- 
quired to  write  on  it  the  name  of  the  member  to  whom  it  is  passed. 
Such  ticket  will  also  have  contained  the  amount  of  purchase-money 
agreed  to  be  given  by  the  ultimate  purchasing  broker,  and  also  a 
note  that  he  will  pay  the  same.  So  many  transactions  of  this  kind 
take  place  during  the  account,  that  on  the  name  day  the  ticket  re- 
mains in  the  hands  of  an  intermediate  jobber  only  for  the  space  of 
time  necessary  for  taking  the  particulars  of  it.  Sometimes  the 
same  ticket  passes  through  the  same  member's  hands  several  times,, 
he  having  neither  the  opportunity,  time,  nor  means  to  make 
inquiries  respecting  the  name  so  passed.  Tickets  sometimes  have 
the  names  of  more  than  a  hundred  members  indorsed  on  them. 
The  original  selling  broker  is  not  bound  to  deliver  a  transfer  of 
the  shares  to  the  ultimate  purchasing  broker  until  the  expiration 
of  ten  days  after  the  account  day,  and  during  these  ten  days  the 
purchasing  broker  cannot  buy  in  the  shares  against  the  seller.. 
During  this  time  it  is  open  to  the  original  selling  broker  to  object 
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to  the  name  passed  by  his  buyer,  in  which  case  the  buyer  passes      L.  j  j. 
on  the  objection  to  the  person  from  whom  he  received  the  name,        1872 
and  practically  such  buyer  has  no  liability  or  interest  in  the      m^y 
matter,  as  whatever  grounds  there  may  be  for  objecting  to  the    -^^J^ 

name  they  must  be  met  by  the  person  from  whom  the  name        

emanates,  and  who  originally  issues  the  ticket.  The  committee 
of  the  Stock  Exchange  will,  in  such  a  case,  if  appealed  to  by  the 
selling  broker,  decide  as  to  the  validity  of  such  objection,  and  will, 
if  they  think  it  right,  require  another  name  to  be  given.  But  after 
the  lapse  of  these  ten  days,  the  selling  broker  is  required  to  de- 
liver the  certificates  and  transfer  of  the  shares  to  the  ultimate 
purchasing  broker,  or,  in  default,  the  latter  can  buy  in  the  shares 
against  the  seller.  After  the  transfer  has  been  executed,  the  com- 
mittee will  not  consider  any  objection  laid  before  them,  except  on 
the  ground  of  fraud.  The  usual  course  of  business  is  for  the  sell- 
ing broker  to  deliver  the  transfer,  together  with  the  corresponding 
ticket,  to  the  ultimate  purchasing  broker,  from  whom  he  is  to 
receive  the  purchase-money.  The  ultimate  purchasing  broker 
does  not  know  to  whom  his  ticket  has  been  ultimately  passed  until 
the  delivery  of  the  transfer.  According  to  the  long-established 
rules  and  usage  of  the  Exchange^  if  the  original  seUing  broker  does 
not  deliver  his  transfer  and  certificates,  and  obtain  payment  of  the 
purchase-money  within  fifteen  days  from  the  '^  name  day,"  the  im- 
mediate buyer  is  released  from  all  loss  occasioned  by  the  default 
of  the  ultimate  purchasing  broker  to  pay  for  the  same ;  and  the 
latter  alone  remains  responsible.  In  like  manner,  if  the  member 
who  issues  the  ticket  containing  the  name  of  the  intended  trans- 
feree does  not  buy  in  or  attempt  to  buy  in  the  shares  within  fifteen 
days  from  the  ^^  account  day,"  his  immediate  seller  is  released  from 
all  loss  caused  by  the  failure  of  any  member  through  whose  de&ult 
the  shares  are  not  delivered.  Subject  as  aforesaid,  when  the  deed 
of  transfer  has  been  delivered  to  and  the  purchase-money  paid  by 
the  ultimate  purchasing  broker,  the  jobber  has  fulfilled  all  the 
obligations  required  of  him  by  the  rules  and  usage  of  the  SiocTc 
Exchange.  In  an  ordinary  transaction  he  is  not  held  liable  for 
the  non-registration  of  the  transfer.  If  the  selling  broker  wishes 
to  secure  the  registration  of  the  transfer,  or  the  exoneration  of  hi» 
principal  from  all  future  liability,  he  makes  a  special  bargain  with 
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'  L.  JJ.  the  jobber  in  express  terms.  The  consideration  expressed  in  the 
1872  transfer  is  required  to  be  the  consideration  specified  in  the  ticket 
Mkbbt  ^  passed^  and  the  broker  whose  ticket  is  so  passed  is  bound  to  pay 
the  amoant  of  such  consideration  to  the  person  who  produces  the 
ticket,  on  such  person  handing  to  the  broker  the  certificates  and 
transfer.  If  there  are  any  differences  between  the  prices  for  which 
the  shares  have  been  sold  and  purchased,  such  differences  are 
settled  in  account  on  the  account  day  by  the  several  members  who 
have  sold  and  purchased,  without  waiting  for  the  completion  of  the 
transfer.  The  holder  of  the  ticket  who  is  to  deliyer  the  shares, 
and  the  issuer  of  the  ticket  who  is  to  take  them,  complete  the 
transaction  without  communicating  with  the  intermediate  parties. 
The  holder  and  issuer  may  continue  the  transaction  to  the  next 
account,  or  close  the  bargain  by  purchase  and  sale,  without  con- 
sulting the  intermediate  parties.  In  cases  where  a  member  of  the 
Exchange  has  contracted  to  sell  shares,  all  of  which  have  not  been 
purchased  from  the  same  person,  he  retains  the  original  ticket 
passed  to  him,  and  passes  separate  tickets  to  the  several  persons 
from  whom  he  purchases  the  shares ;  the  name  of  the  transferee 
and  the  amount  per  share  named  in  the  subdivided  or  split  ticket 
being  the  same  as  in  the  original  ticket ;  and  in  cases  where  a 
member  who  has  contracted  to  buy  shares  does  not  sell  them  all 
to  the  same  person,  he  is  entitled  to  one  or  more  tickets  from  each 
person  to  whom  he  has  sold  in  respect  of  the  particular  shares  so 
sold  to  that  person. 

The  Defendant  also  alleged  that  if  within  ten  days  from  the  1st 
of  September  the  Plaintiff  had  objected  to  the  name  of  Lloyd  on 
the  ground  of  his  being  an  infant,  the  committee  of  the  Stock  Eo^ 
change  would  have  entertained  such  objection,  and  would,  if  they 
had  found  it  valid,  have  compelled  AUen  to  pass  another  name ; 
and  submitted  that,  as  ten  days  from  the  1st  of  September,  1865, 
had  been  allowed  to  elapse  without  any  such  objection  being  taken, 
he  (the  Defendant)  was  thenceforward  subject  to  no  liability. 

Mr.  CappeVf  a  stockbroker,  a  witness  for  the  Plaintiff,  deposed 
that,  according  to  the  custom  and  usage  of  the  Stock  Exchange  as 
they  existed  in  July  and  September,  1865,  a  stockjobber  who 
entered  into  an  agreement  for  the  purchase  of  shares  in  a  com- 
pany was  bound  either  to  nominate,  by  the  day  fixed  for   tiie 
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completion  of  the  purchasey  a  transferee  of  snch  shares  ^'  capable  of      l.  J  J. 
effectually  accepting  and  willing  to  accept  the  transfer  thereof"        1872 
or  to  accept  a  transfer  thereof  into  his  own  name.    He  denied      umr 
the  statement  in  the  answer  that  after  the  transfer  has  been    ^r   ^' 

executed  the  committee  of  the  Stock  Exchange  will  not  con-        

sider  any  objection  except  in  cases  of  frauds  and  brought  forward 
an  instance  which  had  occurred  in  his  own  experience  to  the 
contrary.  In  February,  1865,  he  sold  fifty  shares  in  a  company 
on  the  ExehanffCf  and  the  name  of  Bichard  Amery  was  passed  to 
him.  The  transfer  from  him  to  Amery  was  executed  and  the 
transfer  registered,  after  which  it  was  found  that  Amery  was  an 
infant,  whereupon  the  deponent  was  placed  on  the  list  of  contribu- 
tories.  The  committee  of  the  Stock  Xkchanffe^  although  there  was 
no  suggestion  of  fraud,  entertained  the  case,  and  decided  that  ^^  the 
broker  who  had  passed  the  name"  of  Amery  was  bound  to  indem- 
nify the  deponent,  and  accordingly  the  broker  paid  to  deponent 
the  amount  of  the  calls  which  had  been  made  upon  him.  After- 
wards, in  proceedings  in  Chancery,  the  Master  of  the  Bolls  decided 
against  the  deponent,  and  the  deponent's  petition  of  appeal  was 
dismissed  with  costs. 

In  reply,  the  Defendant  filed  an  aflSdayit,  in  which  he  said  that 
the  decision  of  the  committee,  directing  the  broker  to  indemnify 
Mr.  Capper,  was  in  accordance  with  the  rules  and  usages  of  the  Ex- 
change, it  having  then  been  the  practice  of  the  committee,  in  cases 
where  shares  had  been  transferred  into  the  name  of  a  minor  or  oi 
some  other  person  to  whom  reasonable  objection  had  been  esta- 
blished, to  hold  that  the  member  who  issued  the  ticket  with  such 
name  should  be  liable  to  indemnify  the  transferor ;  but  since  the 
recent  decisions  of  the  Gourt  of  Chancery,  holding  the  real  buyer 
liable  to  indemnify  the  transferor,  the  committee  bad  ceased  to 
hold  the  broker  responsible  in  such  cases,  and  had  left  the  trans- 
feror to  his  legal  remedies  against  the  transferee  or  the  real  buyer. 
The  committee  had  never,  after  delivery  of  the  deed  of  transfer 
and  certificates,  and]  payment  of  the  purchase-money,  held  a 
jobber,  or  other  member  occupying  the  position  of  a  middleman 
between  the  transferor  and^  the  transferee,  liable  to  indemnify  the 
transferor  in  respect  of  calls  made  upon  shares  the  subject  matter 
of  the  dealing:. 
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The  evidence  of  the  Defendant  as  to  the  rules  and  regulations 
and  the  usage  of  the  Stock  Exchange  was  supported  by  the  testi- 
mony of  Mr.  Be  Zoete,  deputy  chairman  of  the  committee,  and  by 
Mr.  UnderhUl,  a  member  of  the  Stock  Exchange^  who  stated  their 
opinion  that  if  the  name  on  the  ticket  be  accepted  by  the  trans- 
feror, and  a  transfer  made,  the  jobber  is  discharged,  even  though 
the  name  may  turn  out  to  have  been  given  without  authority. 

Mr.  Taihamy  a  broker  also,  made  an  affidavit  in  reply  to  Mr. 
Capper^s  evidence. 

In  the  course  of  the  argument  reference  was  made  to  the  printed 
rules  of  the  Exchange^  which  are  issued  to  the  members  from  time 
to  time.  These  rules,  as  they  existed  at  that  date,  are  given  at  the 
end  of  the  report  of  OrisseH  v.  Bridowe  (1). 

The  Vice-Chancellor  held  that  the  Defendant,  having  furnished 
a  name  which  had  not  been  objected  to  within  ten  days,  was  dis- 
charged from  liability,  and  dismissed  the  bill  (2).  From  this 
decision  the  PlaintiflF  appealed. 


(1)  Law  Rep.  4  C.  P.  53. 

(2)  1872.  March  20. 
SiB  Jambs  6acx)n,  V.C.  : — 

It  has  been  said,  no  doubt  with  great 
truth,  that  the  question  raised  in  this 
case  is  a  very  important  one.  Impor- 
tant it  is  to  the  parties  concerned,  as  all 
cases  are;  but  it  is  very  important  also 
in  a  general  point  of  view,  because  it 
relates  to  transactions  of  great  multi- 
plicity and  enormous  amount  upon  the 
Stock  Exchange.  It  has  engaged  the 
attention  of  various  Courts  on  various 
occasions.  The  particular  cases  sub- 
mitted to  the  Courts  have  been  referred 
to  as  the  authorities  on  either  side  in 
the  course  of  the  present  argument. 

But  of  all  these  cases,  that  which 
has  been  last  mentioned,  Bennie  v. 
Morris  (Law  Rep.  13  Eq.  203),  is  the 
only  one  which  seems  to  me  to  have 
any  direct  application  to  the  present. 
The  facts,  it  is  admitted,  are  exactly 
the  same  in  both  cases— the  law  there- 
fore ought  to  be  the  same.  If  I  had 
found  that  the  cases  at  common  law 


were  directly  at  variance  with  the  de- 
cision in  Bennie  v.  Morris,  then  I 
should  have  been  obliged  to  pause  be- 
fore I  decided  to  which  side  I  would 
adhere — ^whether  I  would  adopt  the 
principle  of  the  common  law  cases,  or 
whether  I  would  follow  the  decision  of 
the  Master  of  the  Rolls.  I  do  not  find 
any  such  diversity ;  but  I  do  find  that 
the  Master  of  the  Rolls  came  to  the 
conclusion  which  is  expressed  in  his 
judgment  upon  principles  and  upon  law 
which  were  not  adverted  to  in  any  <^ 
the  cases  at  common  law. 

The  Master  of  the  Rolls  found,  as  a 
matter  of  &ct  clearly  proved  before 
him,  that  there  was  a  rule  and  a  prac- 
tice, amounting  to  a  law,  (m  the  Siods 
Exchange  by  which  the  dealers  on  the 
Stock  Exchange,  brokers  and  jobbers, 
are  equally  bound ;  and  that  the  effect 
of  that  law  was,  that  if  a  jobber  enters 
into  a  contract,  it  is  to  be  executed  ac- 
cording to  the  forms  and  rules  which 
are  there  prevalent;  that  the  parties 
entering  into   the   contract  must  be 
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Mr.  Eddis,  Q.O.,  and  Mr.  Davey,  for  the  Appellant : — 

The  yio&>Ghanoellor    followed    the   authority   of  Rennie    v. 
Morris  (1);    bat  that  decision  is  inconsistent  both  with  prin- 
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taken  to  have  known  these  rules,  and 
must  be  taken  to  be  bound  by  them. 
I  cannot  depart  from  that  principle. 
The  evidence  in  that  case  and  the  evi- 
•dence  in  this  case  as  to  the  law  on  the 
Stock  Exchange  are  exactly  the  same. 
The  Master  of  the  Bolls  in  his  judg- 
ment points  out  very  clearly  indeed  the 
ground  upon  which  he  proceeds.  At 
page  208  the  usage  is  thus  shortly 
stated  by  the  Master  of  the  Rolls : — 

"The  seller,  through  his  broker,  ap- 
plies to  the  jobber  who  bought  from  his 
broker,  and  the  jobber  who  bought  re- 
fers to  the  broker  who  bought  from 
him.  The  broker,  when  so  applied  to, 
•either  gives  up  the  name  of  his  princi- 
pal, that  is,  the  person  who  instructed 
him  to  buy,  or  he  refuses  so  to  do." 
The  Master  of  the  Rolls  then  goes, 
through  the  facts  of  that  case,  tracing 
the  several  purchasers  who  had  given 
the  names  of  their  principals,  and  then 
•comes  to  Mr.  Lancashire,  who  declined 
to  do  so;  and  then  points  out  the 
•course  which  the  Plaintiff,  in  pursuit 
of  his  real  remedy,  might  have  pursued, 
namely,  that  of  attacking  Mr.  Lan" 
cashire,  who  refused  to  give  up  the 
name  of  his  principal.  That  means 
that  Mr.  Lanatshire^s  principal  was  the 
person  liable,  and  not  the  Defendant  in 
the  suit.  His  Lordship  adds :  **  In  no 
case,  in  my  opinion,  is  any  one  of  the 
intermediate  purchasers,  who  tell  all 
they  know,  liable  to  the  Plaintiff. 
Were  a  different  course  to  be  adopted, 
and  were  this  Court  to  make  the  person 
who  entered  into  the  immediate  con- 
tract liable,  it  is  clear  that  the  matter 
would  give  rise  to  as  many  suits  as 


there  were  jobbers  in  the  transaction ; 
and  so  in  every  Stock  Exchange  trans- 
action every  jobber  would  be  liable  to 
his  vendor  toties  qttoties,  until  at  last 
you  got  to  the  ultimate  broker,  and  from 
him  to  the  person  who  employed  him." 
He  adds:  <'The  usage  of  the  Stock 
Excliange  very  properly  obviates  this 
necessity ;  and  as  it  is  clear  that  the 
person  who  is  the  real  purchaser,  and 
gave  the  first  instructions,  would  be 
ultimately  liable,  it  puts  an  end  to  the 
multiplicity  of  suits  brought  to  make 
each  person  liable  to  his  vendor.  Such 
a  course  would  be  wholly  opposed  to 
the  real  principles  of  equity,  which 
aims  at  shortening  litigation;  and  on 
the  same  principle  the  custom  jumps 
over  the  heads  of  the  innocent  persons, 
and  makes  the  real  delinquent  the  per- 
son primarily  and  exclusively  liable.'* 

The  cases  which  have  been  preferred 
to,  most  of  which,  be  it  observed,  were 
decided  in  favour  of  the  jobber,  not- 
withstanding the  observations  which 
have  been  made  upon  Ccles  v.  Bristowe 
(Law  Rep.  4  Ch.  3),  and  Grisadl  v. 
BrUtowe  (Law  Rep.  4  0.  P.  36),  do 
not  touch  that  which  is  put  promi- 
nently forward  in  the  answer  and  in 
the  evidence,  as  the  Defendant's  case 
here.  After  stating  at  full  length  what 
he  conceives  to  be  the  rules  of  the 
Stock  Exchange^  which  are  in  evidence, 
and  clearly  proved  to  be  the  existing 
rules  and  laws  binding  the  members  of 
this  community  called  the  Stock  Ex" 
change,  the  Defendant  gives  in  detail 
the  dealings  which  he  had  with  these 
shares.  It  is  unnecessary,  perhaps,  to 
observe  that  he  is  a  jobber  who  buys 
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ciple  and  authority,  and  this  Oonrt  will  not  hold  itseU  bound 
by  it.  The  law  has  been  settled  by  a  current  of  authoritiee  since 
the  customs  of  the  Stook  Eouihastge  came  to  be  discussed  in  Courts 
of  Law  and  Equity. 


upon  the  terms  there  agreed  upon, 
namely,  that  he  should  at  the  settle- 
ment day  complete  his  purchase  after 
the  ten  days  within  which  the  shares  are 
to  be  delivered.  As  a  jobber,  of  course 
he  did  not  mean  to  keep  these  shares. 
That  may  be  readily  assumed.  He 
bought  them  that  he  might  deal  with 
them  for  his  own  benefit,  and  he  says 
that  he  dealt  with  them  thus :  first,  **  I 
dealt  with  Mr.  Bumand  as  a  principal, 
and  not  as  an  agent  The  dealing, 
although  it  may  be  called  a  purchase, 
was  in  reality,  as  hereinbefore  ex- 
plained'' (that  is,  in  the  passage  of  the 
answer  which  states  the  rules  of  the 
Stock  Exchange)^  *'a  contract  in  ac- 
cordance with  tiie  said  rules.  I  did 
not  know  that  he  was  acting  as  the 
agent  of  the  Plaintiff;  it  being  one  of 
the  rules  of  the  said  Stock  Exchavge^ 
as  is  hereinbefore  mentioned,  that  the 
members  thereof  do  not  recognise  in 
their  dealings  any  other  persons  than 
themselves.  The  dealing  had  reference 
to  no  specific  shares,  but  to  any  fifty 
shares  of  the  said  company.  Mr.  Bur- 
nand  was  bound  by  his  contract  to 
provide  by  the  account  day,  not  neces- 
sarily the  fifty  shares  mentioned  in  the 
PlaintifiTs  bill,  but  any  fifty  shares 
whatever  of  the  said  company.  The 
dealing,  though  it  may  be  called  a  pur- 
chase, was  in  reality,  as  hereinbefore 
explained,  a  contract,  in  accordance 
with  the  said  rules  and  usage,  on  my 
part  to  pass  to  the  said  Mr.  Bumand^ 
on  the  name  day  for  the  next  account, 
a  name  as  purchaser,  and  to  pay  the 
Kaid  price  ;  and  on  Mr.  Bumand's  part 
to  hand  over  thereupon  the  certificates 


of  the  said  shares,  and  to  pass  a  trana- 
fer  thereof  within  the  ten  days  afore- 
said. Subsequently  I  sold  (using  the 
term  '  sold'  with  reference  to  the  ordi- 
nary transactions  hereinbefore  explained 
in  accordance  with  the  said  rules  and 
usage)  fifty  shares,  but  not  any  specific 
shares  of  the  said  company,  to  Mr. 
Baker,  a  member  of  the  said  Stock  Ex- 
change**— at  a  price  which  he  mentions. 
"  On  the  8th  of  July,  1865,  Mr.  Baker 
sold  fifty  shares  of  the  said  company  to 
Mr.  AUen^  a  broker  and  membc^of  the 
said  Stock  Exchange,  at  a  prenuum  of 
£3  10s.  per  share.  The  said  Mr.  Jllen 
alleges  that  he  acted  in  thb  transaction 
as  the  broker  or  agent  of  Mr.  James 
Clifford  Hodges,  who  was  at  that  time 
the  manager  of  the  said  company,  and 
it  appears  that  Mr.  Hodges  instructed 
Mr.  AUen  that  the  transfer  was  to  be 
made  into  the  name  of  Edward  Btdtard 
Lloyd,  in  the  PlaintifiTs  bill  named  as 
being  the  person  on  whose  behalf  the 
purchase  was  made.  Accordingly,  on 
the  name  day,  the  31st  of  August, 
1865,  Mr.  Men  passed  on  to  Mr.  Baker 
a  ticket  with  the  name  of  the  said 
Edward  Bichard  Lloyd  thereon,  as 
being  the  person  to  whom  the  shares 
were  to  be  transferred.  Mr.  Baker 
passed  this  ticket  on  to  me,  and  I 
passed  it  on  to  Mr.  Bumand,  The  Ist 
of  September,  1865,  and  not  the  5th  of 
September,  1865,  was  the  day  fixed  for 
the  special  settlement  of  transactions  in 
shares  of  the  said  company ;  no  previous 
settling  day  having  been  appointed. 
For  ten  days  after  the  said  1st  of  Sep- 
tember, 1865,  it  was,  as  hereinbefore 
explained,  open   to   the  Plaintiff  to 
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According  to  the  coatom  of  the  Stock  Excliange  the  original 
vendor  of  shares,  through  his  broker,  contracts  with  a  jobber  that 
the  jobber  will  either  purchase  the  shares  himself  or  supply  the 
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object]  to  the  said  name  of  Edward 
Jtichard  Lloyd,  If  the  said  Edward 
Richard  Uoyd  were  at  the  time,  as  the 
Plaintiff  alleges,  an  infant,  that  would, 
no  doubt,  have  been  a  valid  objection, 
and  one  which  the  committee  of  the 
Stock  Exchange  would  have  allowed, 
and  the  consequence  would  be  that  the 
said  Mr.  AUen  (assuming  that  he  was, 
as  I  believe  in  fact  he  was,  the  person 
from  whom  the  said  name  emanated) 
would  have  been  compelled  to  pass 
another  name  to  which  no  objection 
could  be  taken ;  and,  in  effect,  I  should 
have  had  no  responsibility,  risk,  or 
trouble  in  the  matter,  which  would 
thus  have  been  disposed  of  between  the 
ultimate  and  actual  buyer  and  seller, 
80  brought  together  by  means  of  my 
intervention."  I  believe  that  is  all  that 
is  necessary  to  refer  to  from  the  answer. 

Then  the  evidence  of  the  deputy  chair- 
man of  the  Stock  Exchange  is  perfectly 
conclusive,  and  establishes  the  case  be- 
yond any  doubt.  He  has  been  cross-ex- 
amined ;  but  I  do  not  see  that  it  would 
be  useful  to  refer  to  any  part  of  that 
cross-examination.  He  proves  the  prac- 
tice of  the  Stock  Exchange  to  be,  that 
the  successive  buyers,  the  brokers,  to 
whom,  in  this  case,  the  Defendant 
Nickalls  sold,  from  time  to  time,  as 
they  become  purchasers,  pass  on  the 
name  to  their  immediate  vendors,  and 
so,  in  this  case,  the  name  ultimately 
came  to  the  jobber  I^ickaUs,  who  had 
to  hand  the  name  over  to  Mr.  Burnandy 
the  broker  for  the  Plaintiff.  All  that 
seems  to  have  been  done  with  the 
utmost  regularity.  The  money  was 
paid ;  the  transfer  was  executed ;  the 
shares  delivered;  and  the  matter  was 
thereupon  concluded. 

Vol.  VII.  3 


But  then  it  is  said  that  inasmuch  as 
the  name  which  was  upon  the  ticket  is 
the  name  of  an  infant  who  was  in- 
capable of  entering  into  any  contmct, 
the  contract  between  the  Plaintiff  and 
the  Defendant  is  not  performed,  and 
that  it  is  as  much  a  sham  as  if  it  were 
an  imaginary  name.  That  would  bo 
true  if  the  transaction  could  be  severed 
from  the  custom  of  the  Stock  Exchange 
— if  it  were  a  transaction  relating  to 
some  other  things  than  these  which  are 
the  subject  of  the  present  suit.  The 
buyer,  who  undertakes  to  pay  the 
money  and  to  provide  a  name,  does 
not  satisfy  the  obligation  he  comes 
imder,  unless  he  not  only  pays  the 
money  but  furnishes  a  proper  name; 
and  if  that  were  incumbent  on  Mr. 
NickallSy  it  cannot  be  said  in  this  case 
that  he  has  acquitted  himself  of  that 
obligation. 

But  that  is  not  the  contract  between 
the  parties,  as  the  evidence  proves. 
The  contract  is:  "I  will  pay  you  a 
sum  of  money;  in  consideration  of 
that  promise  I  shall  deal  with  these 
shares  as  I  think  fit  between  this  and 
the  next  settling  day ;  if  on  that  day  I 
have  not  sold  them,  I  will  pay  you  the 
money  or  give  you  a  name  on  my  own 
responsibility ;  but  if  in  the  meantimo 
I  sell  and  they  are  sold  again  to  a 
dozen  or  a  hundred  different  people, 
you  shall  be  satisfied  if  I  bring  you  the 
broker's  ticket,  with  a  name  upon  it, 
because  I  shall  thereby  have  shifted 
the  responsibility  from  myself;  I  shall 
have  done  all  which  it  is  incumbent 
upon  me  to  do  when  I  give  you  the 
name  of  a  broker ;  I  give  you  the  name 
of  a  man  whom  the  committee  of  the 
Stock  Exchange  will  make  answerable 
0  1 
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1B72       whose  name  is  supplied  is  not  capable  of  contracting,  or  has  given 

Merry      ^o  authority  for  the  use  of  his  name,  it  is  the  same  as  if  no  name 
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to  perfomi  that  term  of  the  agreement 
which,  if  I  had  not  parted  with  the 
shares,  I  should  have  been  bound  to 
perform,  but  with  which,  having  {»arted 
with  them,  and  furnished  you  with  the 
broker's  certificate  and  the  name,  I 
ihave  nothing  further  to  do." 

Nor  is  there  anything  unreasonable 
-or  irajust  in  that  mode  of  looking  at 
the  contract.  .  llie  Plaintiff  sustains  a 
grievous  loss  by  the  fact  of  an  infant's 
name  being  substituted  as  the  trans- 
feree; but  he  is  not  without  remedy. 
The  evidence  of  Mr,  De  Zoete  in  the 
6th  paragraph  of  his  affidavit  is  this : 
^'  If  the  selling  broker  had  discovered 
that  the  name  passed  to  him  was  that 
of  a  minor  or  person  under  disability, 
such  as  a  married  woman  or  lunatic, 
and  within  the  said  ten  days  and  before 
delivery  of  the  transfer  had  objected  to 
such  name,  he  could  have  called  upon 
the  jobber  to  furnish  him  with  another 
name,  who,  in  his  turn,  could  have 
called  upon  the  ultimate  purchasing 
broker  to  do  the  same ;  and  if  the  latter 
had  failed  to  do  so,  the  said  selling 
broker  might  have  appealed  to  the 
committee,  who,  if  such  fact  had  been 
established,  would  have  ordered  the 
said  ultimate  purchasing  broker  to 
furnish  a  name  to  which  the  above  objec- 
tions would  not  have  been  applicable." 
Then  he  says  in  the  6th  paragraph : 
"  In  like  manner,  if  the  came  of  the 
proposed  tmnsferee  had  proved  to  have 
been  that  of  a  servant  or  person  in  needy 
circumstances,  and  a  mere  nominee  of 
the  real  buyer,  which  the  latter  had 
passed  or  directed  to  be  passed  for  the 
purpose  of  evading  liability,  the  com- 
mittee, on  appeal  within  the  ten  days, 
and  before  the  delivery  of  the  transfer. 


would  have  directed  the  said  ultimate 
purchasing  broker  to  furnish  another 
name.**  So  that  the  remedy  seems  to 
be  clear  under  Hie  laws  which  biiid  tiie 
Plaintiff  and  the  Defendant.  As  to  the 
ten  days,  the  evidence  of  Mr.  Capper 
shews  that  that  sort  of  equitable  juris- 
diction which  the  committee  of  the  Stock 
Exchange  exercises  over  its  members  is 
not  limited  to  ten  days,  although  ten 
days  are  here  referred  to  in  a  somewhat 
indistinct  way.  If  I  am  to  be  guided 
by  what  appears  to  have  been  affirmed 
in  Bennie  v.  Morris  (Law  Rep.  13  Eq.^ 
203),  it  rather  refers  to  that  period  of 
ten  or  fifteen  days  within  which  the 
selling  broker  may  buy  in  as  against 
the  man  who  has  failed  to  complete  his 
contract. 

But,  clearly,  he  is  not  without 
remedy.  It  is  not  a  case  in  which  a 
man  enters  into  a  contract  which  is 
broken  by  the  other  party,  and  which 
leaves  the  seller  entirely  without  relief. 
Here  is  a  clear  remedy  which  might 
have  been  resorted  to  by  the  Plaintiff 
with  the  greatest  readiness.  Instead 
of  taking  that  remedy,  what  he  prefers 
is  to  file  a  bill  in  this  Court,  and  to 
make  his  claim,  supporting  that  claim 
by  an  argument  which  would  perhaps 
be  justifiable  on  general  principles,  and 
quite  in  accordance  with  the  common 
law  cases.  But  because  the  jobber  to 
whom  he  sold  has  failed  to  perform 
perhaps  the  most  important  consequence 
of  the  contract,  which  is  clearly  of  much 
greater  importance  than  the  mere  price 
of  the  shares — that  the  Plaintiff  can, 
thereupon,  upon  the  general  principles 
and  doctrines  of  equity,  claim  from  that 
jobber  the  performance  of  a  eontiact 
which  never  entered  into  the  minds  of 
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had  been  given,  and  the  jobber  is  still  liable.  Here  the  name, 
given  w^  that  of  an  infant,  who  had  no  power  to  contract  or  give 
authority  to  use  his  name.  All  the  cases  are  consistent  with 
this  principle.  In  GrisseU  v.  Brisiowe  (1)  the  Court  of  Exchequer 
decided  in  favour  of  the  jobber ;  but  it  was  stated  that  the  usage 
was  that  the  substituted  person  must  be  "  one  who  was  able  and 
willing  to  perform  the  contract"  (2).  In  Coles  v.  Bristowe  (3) 
Lord  Cairns  repudiated  the  doctrine  that  the  jobber  was  released 
from  liability  "  whether  the  name  supplied  was  objectionable  or 
unobjectionable,  whether  the  person  denoted  did  or  did  not  accept 
the  shares  "  (4).  In  Cruse  v.  Paine  (5)  the  jobber  was  held  liable 
because  the  purchaser,  although  he  executed  the  transfer,  did  not 
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oitber  of  tbem  as  laeing  to  bo  performed 
by  tbe  jobber,  except  only  in  one  case, 
tbat  of  tbe  jobber  keeping  tbe  sbares 
until  tbe  settling  day — cannot  be  sup- 
ported. K  be  bad  done  tbat,  then  of 
course  he  would  bave  been  personally 
liable  to  perform  botb  tbe  terms  of  tbe 
contract 

I  cannot  tbink,  tberefore,  tbat  I 
sbould  be  doing  right  in  departing  in 
tbe  slightest  degree  from  tbe  judgment 
of  tbe  Master  of  tbe  Rolls  in  tbe  case  of 
Bennis  v.  Morris  (Law  Rep.  13  Eq.  203). 
Tbe  cases  are  identical.  The  evidence 
given  in  eacb  case,  as  far  as  I  know  from 
tbe  description  of  what  was  tbe  evidence 
in  tbe  case  before  tbe  Master  of  tbe 
Rolls,  is  tbe  same.  The  evidence  before 
me  is  clear  and  distinct — establishing 
this  practice  on  tbe  Stoch  Exchange ^ 
which  I  am  bound  to  adopt  as  tbe  plain 
law  between  the  parties  here  litigant. 

I  tbink  I  bave  pointed  out  tbat  the 
Defendant  has  in  no  way  failed  to  per- 
fiirm  all  tbat  it  was  incumbent  upon 
bira  to  perform  towards  tbe  vendor, 
and  tbat,  therefore,  there  is  no  ground 
whatever  for  tbe  claim  which  is  made 
to  bold  tbe  jobber  liable  for  tbe  con- 
sequences of  tbe  name  of  tbe  infant 
having  been  ufeed  in  this  contract,  un- 
known to  the  vendor,  and  unknown,  as 

ZO 


1  must  believe  on  tbe  evidence,  to  the 
jobber.  It  ij  not  suggested  tbat  there 
was  any  fraud,  misrepresentation,  or 
wilful  doing  of  wrong.  I  believe  what 
is  staU^d,  that  the  Plaintiff  was  not 
without  a  remedy,  easier,  more  rapid, 
and  less  expensive  than  bo  could  have 
bad  in  this  Court.  If  that  has  failed 
him,  it  can  only  be  through  tbe  lapse 
of  time  that  it  has  failed,  because,  by 
some  rule  which  I  know  nothing  about, 
tho  Stock  Exchange  would  not  now 
entertain  a  complaint  which,  in  its 
origin,  would  have  been  a  perfectly  good 
complaint — not  against  Mr.  Nickans, 
for  he  has  done  all  that  it  was  incum- 
bent upon  him  to  do,  but  against  the 
last  broker,  AEen^  who  bad  brought  in 
the  name  of  Mr.  /lodges^  who  bad  been 
wnnected  with  the  wrongful  act  of 
inserting  the  name  of  an  infant  in  that 
transfer  of  sbares  which  the  infant  was 
not  capable  either  of  accepting  or  of 
performing  the  obligation  of,  I  am 
therefore  of  opinion  that  the  PlaintiiTs 
bill  must  be  dismissed,  but  without 
costs. 

(1)  Law  Rep.  4  C.  P.  36. 

(2)  Ibid.  47. 

(3)  Law  Rep.  4  Ch.  3. 

(4)  Ibid.  n. 

(5)  Ibid.  441. 
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l:  JJ.      get  it  registered.    In  McuUed  v,  Paine  (Ist  action)  (1)  the  jobber 

1872       having  supplied  the  came  of  a  person  who  had  given  no  authority 

Merby      for  the  nse  of  his  name,  was  held  liable.    That  case  really  governs 

NicKALLs.    *^^  present.    Allen  v.  Oravea  (2),  Botvring  r*  Sheflkerd  {Z\  and 

Paine  r.  Huiehinaon  (4)  are  also  in  our  favour.    In  Maxted  v. 

Paine  (2nd  action)  (5)  the  jobber  was  held  to  be  discharged;  but 
in  that  case  the  person  named,  although  a  man  of  straw,  wa& 
capable  of  executing  the  transfer. 

The  ten  days'  rule  has  no  application  to  this  case.  There  is  no 
evidence  to  shew  tliat  the  committee  of  the  StocJc  Exehcknge  hag 
ever  entertained  a  case  of  this  kind  within  the  ten  days^  or  revised 
to  entertain  it  after  that  period.  All  that  the  witnesses  depose  to 
is  as  to  what,  in  their  opinion,  the  committee  would  do.  Mr.  Capper 
refers  to  a  case  in  which  the  committee  did  entertain  an  application 
after  the  t^i  days'  period  had  elapsed. 

Mr.  EiffffinSy  Q.C.,  and  Mr.  Buchanan,  for  the  Defendant  r^— 

The  case  is  covered  by  authority.  In  Bennie  v.  Morris  (6)  the 
Master  of  the  Rolls  only  followed  the  opinions  of  the  majority  of  the 
Judges  in  Maxted  v.  Paine  (2nd  action).  It  is  remarktMe  that 
both  in  law  and  in  equity  the  decisions  of  the  Courts  of  first 
instance  were  against  the  jobber.  In  Coles  v.  Brisiowe  (7),  OrisseH 
V.  Bristowe  (8),  and  Sheppard  v.  Murphy  (9),  it  was  held  that  the 
jobber  could  not  discharge  himself  unless  the  vendor  accepted  the 
name  he  gave  ;  but  in  each  case  the  Courts  of  Appeal  held  a  dif- 
ferent view,  and  the  result  of  the  decisions  is,  that  if  a  jobber 
passes  a  name,  and  no  objection  is  made  within  the  ten  days^ 
allowed  by  the  custom,  the  jobber  is  discharged. 

The  basis  of  the  usages  of  the  Stock  Exchange  is  that  the 
members  deal  with  one  another  in  all  contracts  as  principals^ 
Brokers  and  jobbers  are  alike  members  of  the  Exchange^  and  are 
all  bound  by  this  rule.  This  principle  is  clearly  worked  out  in  Mr. 
Justice  Blackburn's  judgment  in  Maxted  v.  Paine  (2nd  action). 
The  result  is  that  the  ultimate  contract  is  not  between  the  owner 

(1)  Law  Rep.  4  Ex.  81.  (5)  Law  Rep.  6  Ex.  132. 

(2)  Ibid.  5  Q.  B.  478.  (G)  Ibid.  13  Eq.  203. 

(3)  Ibid.  6  Q.  B.  809.  (7)  Ibid.  6  Eq.  149. 

(4)  Ibid.  3  Cb.  388.  (8)  Ibid.  3  C.  P.  112. 

(9)  If.  L.  Rep.  1  Eq.  590. 
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• 
^f  the  shares  and  the  person  whose  name  is  on  the  ticket,  hut      L.  JJ. 

between  the  vendor's  broker  and  the  broker  who  produces  the       1872 

ticket;  and  all  that  is  necessary  for  the  discharge  of  the  jobber  is      ^^JJat 

that  he  can  shew  that  a  name  has  been  passed  by  some  broker    ^^^^^^^^^ 

who  is  a  member  of  the  house,  and  has  not  been  objected  to  within       — —  * 

ten  days  by  the  vendor.     The  contract  being  with  the  broker,  it 

can  make  no  difference  whether  the  name  which  he  passed  is  that 

of  a  person  who  is  able  to  accept  the  transfer  or  not.     He  may  be 

liable  bimself  to  the  vendor,  but  the  intermediate  jobbers  are  dis- 

eharged.      The  decision  in  Maided  v.  Paine  (Ist  action)  (1)  is  not 

applicable,  for  in  that  case  there  was  a  special  contract  that 

registration  should  be  guaranteed. 

Again,  although  in  the  present  case  the  name  on  the  ticket  was 

that  of  an  infant,  there  was  a  real  purchaser  behind,  namely, 

Sodges;  and  if  the  vendor  cannot  hold  the  purchaser's  broker 

liable  for  passing  the  name  of  an  infant,  which  he  might  probably 

do,  he  can  proceed  against  the  real  purchaser  of  the  shares  for  an 

indemnity:   CadeUan  v.  Sdbaon  (2);   Stikeman   v.  Davison  (3); 

Jfelson  V.  Blocker  (4)  ;  Shepherd  v.  Gillespie  (5)  ;  Duncan  v.  HiU  (6); 

Westm's  Case  (7). 

Mr.  Eddis,  in  reply. 


July  31.    Snt  W.  M.  James,  L  J.  :— 

In  this  case  a  very  short  point  is  raised  for  our  decision,  namely, 
whether  the  cases  of  Coles  v.  Bristowe  (8)  and  Qrissdl  v.  Bristowe  (9) 
extend  to  cover  the  case  of  a  jobber  who  has  given  in  the  name 
of  an  infant  as  the  ultimate  purchaser  to  whom  the  transfer  is  to 
be  made.    There  is  really  no  dispute  as  to  the  facts  of  the  case. 

The    Plaintiff,   through   his  broker  on  the  Stock  Exchange, 

entered  into  a  contract  with  a  jobber  on  the  Stock  Exchange  for 

the  sale  of  his,  the  Plaintiff's,  shares  in  a  joint  stock  company. 
.' 

(1)  Law  Rep.  4  Ex.  81.  (6)  Law  Rep.  5  Eq.  29a 

(2)  Ibid.  10  Eq.  47.  (6)  Ibid.  6  Kx.  255. 

(3)  1  De  G.  &  Sm.  90.  (7)  Ibid.  5  Ch.  614. 

(4)  4  De  G.  &  J.  458.  (8)  Ibid.  4  Cb.  3. 

(9)  Law  Rep.  4  C.  P.  36. 
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iere  is  no  doubt  there  was  a  contract  made  with  the  jobber  by 
iiich  the  jobber  was  bound.  The  contract  was  to  be  fulfilled  on 
certain  day,  according  to  the  custom  and  practice  on  the  Stock 
xcliange.  In  the  meantime  the  jobber  had  sold  the  shares,  and 
lere  had  been  one  or  two  subsequent  sales,  and  on  the  day  wheu 
le  contract  had  to  be  completed  the  jobber  handed  in  to  the 
laintiflTs  broker  the  name  of  a  transferee,  that  name  having 
ached  the  jobber's  hands  from  a  person  who  was  the  broker  of 
le  ultimate  purchaser  of  the  shares.  Thereupon  the  broker 
«epted  that  name,  and  the  transfer  was  executed  by  the  I*lain- 
BF  to  the  person  named  as  transferee.  It  turned  out  that  that 
^rson  was  an  infant. 

Now  the  Master  of  the  Kolls  has  held,  in  the  case  of  Bennie  v. 
h'ris  (1),  which  the  Vice-Chancellor  has  followed  on  this  occa- 
on,  that  under  such  circumstances  the  jobber  was  discharged. 
I  Maoeted  v.  Paine  (1st  action)  (2),  before  the  Court  of  Ex- 
lequer,  in  which  a  person's  name  had  been  given  without  autlio- 
by,  the  Court  of  Exchequer  came  to  the  conclusion  that  the 
bber  remained  liable  notwithstanding  the  transfer  to  the  person 
bose  name  had  been  so  given  without  his  authority.  In  the 
resent  case  the  infant  certainly  did  not  give  any  authority  for 
le  insertion  of  his  name,  for  the  best  of  all  possible  reasons,  that 
3  was  legally  incompetent  to  give  any  such  authority.  There- 
re  we  have  to  decide  whether  there  is  any  distinction  between 
le  two  cases — the  case  in  the  Court  of  Exchequer,  in  which  it 
is  been  decided  that  a  transfer  to  a  person  who  had  not  autho- 
zed  the  transfer  to  be  made  to  him  was  nothing,  and  the  case* 
3fore  us,  which  is  the  case  of  an  infant  who  has  in  the  like  manner 
3t  authorized  it,  because  he  could  not  do  so. 
Now,  how  would  the  case  stand  on  principle  independently  of 
ithority?  It  appears  to  me  that  up  to  and  at  the  moment 
hen  the  jobber  gave  in  the  name  to  the  broker  the  jobber  was 
)und  in  law  to  complete  the  bargain  which  he  had  made.  He 
Eis  at  that  time  under  an  obligation  to  take  the  shares  from  the 
laintifi^  and  to  take  them  in  such  a  way  as  to  give  the  Plaintiff 
i  entire  release  and  indemnity  against  all  future  liability  in 
spect  of  them.  That  was  the  nature  of  the  transaction,  that  was 
(1)  Law  Rep.  13  Eq.  203.  (2)  Law  Rep.  4  Ex.  81. 
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^fe  position  up  to  the  moment  when  he  gave  in  the  name.     What        Xj.  jj. 
^^as  the  effect  of  giving  in  the  name,  and  the  execution  of  the         I872 
transfer  on  the  name  being  so  given  in  ?    It  cannot  be  said  to  be       >ubry 
^  fulfilment  of  the  contract  with  the  jobber.     The  contract  re-     j.    •• 
Gained  unfulfilled.    The  shares  still  remained,  in  point  of  law,       '^i^^* 
vested  in  the  Plaintiff,  because  the  transfer  was  a  piece  of  waste 
paper.      Therefore  there  was  no  fulfilment  of  the  contract  in  that 
Way, 

'-Then  was  there  anything  which  amounted  to  a  release  of  the 
^^mract  ?  Can  it  be  said  that  the  Plaintiff  and  Defendant  met 
*^gether  and  virtually  discharged  each  other,  one  from  the  obli- 
gation to  pay,  and  the  other  from  the  obligation  to  transfer  ?  There 
is  no  pretence  that  there  was  any  such  tiling.  Was  there  anything 
^^  the  nature  of  accord  and  satisfaction,  or  anything  in  the  nature  of 
'^^'Ovaiio  contractus  ?  In  my  opinion  it  is  impossible  to  say  that  a  piece 
^f  Waste  paper  or  a  void  contract,  professing  to  be  made  by  a  person 
incapable  of  entering  into  a  contract,  can  amount  to  a  satisfaction 
^^  law.  It  is  equally  impossible,  in  my  view,  to  hold  that  there 
^^n  be  a  ruyvatio  cmiracius  when  there  is  no  new  person  capable  of 
entering    into  the  contract.     That  is  how  the  case  stands  upon 

principle. 

How  is  it  upon  authority  ?     The  principle  of  those  authorities 
of  GrisselZ  v.  Bristowe  (1)  and  Coles  v.  Bristowe  (2)  was  explained  in 
a  judgment  which,  to  my^mind,  is  binding  upon  us.    It  is  a  judg- 
ment of  this  Court  given  by  the  Lord  Chancellor  Eaiherley  in  Cruse 
V.  Faine  (3),  in  which,  while  he  distinguished  the  case  on  the  ground 
that  there  was  there  a  guarantee  of  registration,  he  laid  down  what 
the  principle  of  the  previous  cases  was.    Lord  Eaiherley  there  says : 
«  Col^  V.  Bristowe  and  Paine  v.  Hutchinson  (4)  had  established  tlmt, 
in  tb©  c*^se  of  an  ordinary  sale  to  a  jobber,  the  real  contract  was  that 
at  the  settling  day  he  would  either  take  the  shares  himself  or  give 
the  names  of  one  or  more  transferees,  who  would  pay  for  the  shares, 
and  to  whom  no  reasonable  objection  could  be  taken.    In  this  case, 
^lO'*^®^®^*  there  was  superadded  an  express  provision  that  the  sale 
>vas  made,  not  ordinarily  and  simply,  but  with  registration  guaran- 
teed.    These  words  introduced  a  material  distinction,  the  exact 

(1)  Law  Rep.  4  C.  P.  3G.  (3)  Law  Rep.  4  Ch.  441,  443. 

(2)  Ibid.  4  Ch.  3.  (4)  Ibid.  3  CL  388. 
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L.  JJ.  meaniDg  of  which  the  Court  was  now  oalled  upoa  to  arrive  at  Sir 
1872  EoundeU  Palmer  had  contended  that  the  only  meaning  was  that  the 
U^Y  vendor  could  call  upon  the  jobber  to  proceed  against  the  purchaser 
and  oompel  him  to  register ;  but  that  was  not  a  sound  construction  of 
the  contracti  which  was  one  inseparable  bargain  lor  a  price  iixed  with 
reference  to  this  guarantee ;  and  the  terms  were  not  merely  that  the 
jobber  should  find  a  purchaser  who  would  pay  for  the  shares  and 
accept  the  transfer,  but  that  the  jobber  should  find  a  purchaser 
who  would  do  that,  and  would  also  register  the  transfer,  and  until 
that  had  been  done  the  jobber  was  not  discharged  from  his  engage- 
m^itk"  That  is  to  say,  that  in  the  simple  case,  from  which  that  case 
was  an  exception,  the  bargain  was  that  the  jobber  should  find  a  pur- 
chaser who  would  pay  for  the  shares  and  accept  the  transfer.  In  this 
case  I  am  of  opinion  that  the  jobber  has  not  found  a  puivshaser  who 
has  paid  for  the  shares  and  accepted  a  transfer,  because  the  infant  was 
utterly  incapable  of  accepting  the  transfer.  It  seems  to  me,  there- 
fore^ that  according  to  the  principle  of  the  cases,  as  judioiidly 
expounded  by  the  decision  of  the  Lord  Chancellor,  it  was  essential 
to  tho  dischai^e  of  the  jobber  that  there  should  be  a  real  pur- 
chaser, a  man  named  who  would  pay  for  the  shares  and  accept  the 
transfer.    In  my  opinicm  that  is  sufficient  to  dispose  of  the  case. 

It  is  true  that  in  the  second  action  of  MaxUd  v.  Paine  (1), 
before  the  Court  of  Exchequer  Chamber,  tbere  is  a  very  elabo- 
rate judgment  of  Mr.  Justice  JBlackburn  which^  whtm  one  reads 
it  at  length  and  considers  the  whole  tenor  of  it,  would  appear  to 
bo  rather  an  exposition  of  the  law  intended  for  the  guidance  of 
the  House  of  Lords  if  and  when  the  whole  noatter  should  ever 
come  to.be  reviewed  before  that  tribunal  of  ultimate  appeal; 
because  the  thesis  of  the  learned  Judge  is,  not  that  the  cases 
were  wrongly  decided,  but  that  the  cases  were  decided  on  a  wrong 
principle.  However,  that  is  not  the  way  a  Court  like  this  deals 
with  the  decisions  of  a  Court  of  co-ordinate  jurisdiotioQ.  The  cases 
which  are  cited  do  not  bind  us  as  rea  jfesUe^  because  they  are 
inter  alios  acta;  but  they  bind  us  in  so  far  as  they  are  authorita- 
tive  expositions  and  statements  of  the  law.  It  is  the  principle  of 
the  decision  by  whidi  we  are  bound,  not  a  mere. rule  that  in 
exactly  the  same  circumstances  we  are  to  arrive  at  the  same  con- 
(I)  Law  Rep.  6  Ex.  132. 
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^dusions.    Therefore  to  say  that  the  decisions  are  wrong  in  point      L.  JJ. 
of  principle,  if  that  principle  was  clearly  laid  down,  does  not  relieve       1872 
us  from  the  obligation  of  foUowing  the  principle  of  the  decision,      mesby 
becanse  the  whole  theory  of  our  system  is,  that  the  decision  of  a 
isuperior  Court  is  binding  on  an  inferior  Court  and  on  a  Court  of 
co-ordinate  jurisdiction,  in  so  far  as  it  is  a  statement  of  the  law 
wliich  the  Court  is  bound  to  accept.   The  law  as  laid  down  by  the 
Lord  Chancellor  is,  that  the  jobber  was  entitled  to  be  discharged  if 
«nd  if  only  he  found  a  jmrchaser  who  would  pay  for  the  shares 
and  accept  a  transfer. 

Having  read  the  judgment  of  that  learned  Judge  (Mr.  Justice 
JBIaekhwrn)  with  great  care,  I  am  obliged  to  add  that  he  has  not 
satisfied  me  of  the  thesis  which  he  purports  to  establish,  that  the 
ijases  were  rightly  decided  on  a  wrong  principle  of  law.  I  am 
bound  to  confess  that  he  has  very  nearly  satisfied  me  that  the 
<;ases  were  wrong,  if  it  were  open  to  me  to  discuss  them.  He  has 
nearly  satisfied  me  that  the  jobber's  contract  was  not  completed 
tmtil  there  was  an  actual  registration,  that  is  to  say,  that  ^ery 
contract  did,  in  its  very  essence,  imply  that  which  was  in  terms 
expressed  in  Cruser.  Paine  (1),  that  not  only  there  should  be  a  trans- 
fer, but  that  the  transfer  should  be  registered,  so  that  the  vendor 
«lK)uld  find  himself  in  the  position  he  contmoted  to  be  in,  viz., 
actually  released  from  and  indemnified  against  all  subsequent  lia- 
bilities. However  I  am  of  opinion,  if  that  was  the  law,  it  would 
be  still  more  fatal  to  the  contention  of  the  Defendant  in  this  case. 

I  am  of  opinion  that  the  jobber  has  not  discharged  himself  from 
his  liability,  either  to  take  the  shares  himself  or  to  take  them  by 
a  person  competent  and  willing  to  do  so.  That  being  so,  I  think 
that  the  judgment  ought  to  be  reversed,  and  that  the  Plaintiff  is 
-entitled  to  the  relief  which  he  asks  by  his  bill. 

Sir  G.  Melush,  L  J. : — 

I  am  of  the  same  opinion.  In  the  first  place,  I  think  the  case 
now  before  us  cannot  be  distinguished  from  Maxted  v.  Paine  (Ist 
action)  (2).  In  that  case  the  Court  of  Exchequer  held  that  if  the 
person  whose  name  was  on  the  ticket,  and  to  whom  the  transfer 
was  made,  had  given  no  authority  to  the  broker  who  issued  the 

(1)  Law  Rep.  4  Ch.  441.  (2)  Law  Rep.  4  Ex.  81. 
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L.  JJ.      ticket  to  insert  his  name,  thoD,  inasmuch  as  there  was  no  pur 

1872        chaser  to  accept  the  transfer  of  the  shares,  the  jobber  was  no 

Merbt      discharged.    In  the  present  case  the  person  whose  name  was  pu 

NicKALLs.    ^P^^  ^^®  ticket  was  a  youth  of  sixteen,  and  the  only  evidence  tha 

—        is  given  as  to  his  having,  in  point  of  fact,  given  any  authority  to  pu 

his  name  on  the  ticket  was,  that  he  remembered  about  that  time 

in  1865,  the  manager  of  the  company  used  to  ask  him  occasioDall; 

to  execute  transfers,  some  fully  filled  up  and  some  in  blank,  bu 

that  he  had  no  recollection  of  having  executed  any  transfer  i 

this  particular  case ;  and  the  transfer  itself  has  not  been  found. 

Under  these  circumstances  it  would  be  very  diflBcult  indeed,  anc 
as  it  seems  to  me,  absurd  to  say  that  the  broker  could  have  an 
authority  to  put  the  name  of  this  boy  in  the  ticket.  I  may  observ 
that  it  is  not  exactly  like  the  case  where  an  infant  purchases  share 
for  himself,  or  even  where  a  father,  wishing  to  make  a  present  t 
his  son,  who  is  an  infant,  buys  shares  and  registers  them  in  hi 
name.  In  such  a  case  there  is  a  possibility  that  the  infant  migh 
adopt  the  contract  when  he  comes  of  age,  and  that  it  might  l 
a  contract  for  his  benefit.  But  when  an  infant  has  no  interes 
in  the  shares  whatever,  and  is  not  intended  to  have  an  interesl 
but  his  name  is  simply  used  to  free  others  from  liability,  it  i 
utterly  impossible  that  such  a  transaction  can  be  for  the  benefit  c 
the  infant.  In  this  case,  therefore,  it  is  quite  clear  that  the  infan 
never  gave  any  authority  to  put  his  name  in  the  ticket  at  al 
That  being  so,  the  case  comes  within  that  decision  of  the  Court  c 
il^xchequer,  and  the  question  we  have  to  consider  is  whether  w 
ought  to  follow  that  ease,  or  treat  it  as  overruled.  Mr.  Justice  J5tei 
hum,  in  his  very  elaborate  judgment  in  the  second  action  of  Maxiei 
V.  Paine  (1),  stated  principles  which  certainly  cannot  be  reconciltn 
with  the  decision  in  the  first  action  of  Masded  v.  Paine  (2) ;  indeed 
he  as  much  as  said  that  he  did  not  agree  with  it.  The  decisioi 
of  Lord  Romillt/,  also,  in  Rennie  v.  Morris  (3),  which  was  the  cas 
of  a  tran9fer  to  an  infant,  cannot  be  reconciled  with  the  principle 
upon  which  the  Court  of  Exchequer  acted.  Therefore  we  have  t( 
consider  what  decision  we  will  follow.  Now,  we  are  in  8om< 
respects  in  a  difierent  position  from  the  Judges  in  Courts  of  Lavr 

(1)  Law  Rep.  C  Ex.  132.  (2)  Law  Bep.  4  Ex.  Hi. 

(3)  Law  Rep.  13  Eq.  203. 
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hecan^^     in  those  cases,  the  custom  had  all  been  found  by  arbitra-       IX  jj. 
•  n  iM'^*^^^  stated  in  the  special  case,  and  the  Judges  were  bound  by        1872 
-^-^^j^*  here   we  are  acting  as  Judge  and  jury,  and  have  to  say       MEtta 
^  '       -^13- ^  custom  was,  and  whether  the  custom  alleged,  if  it  really     j^.    ^' 

^  ,       ^^      on    the    Stock  Exchange,  was  binding    in   point  of  law. 

^^\      _^^^«,Tticvilar  sale  of  which  we  have  to  consider  the  lesral  effect, 

^^     rXB.^*-^^   »8  ^^^  ^^^  ^  J"b%  1^6^  5   it  was  made  before  the 

^^^   r^      ^^   OrereTiJ,  Gurney,  &  Co,,  before  Coles  v.  Bridowe  (1)  or 

^^^  .  ^^77    Y.  Bristowe  (2)  had  been  decided,  and  before  the  question 

,    ixiriseii  to  any  serious  extent,  if  at  all,  as  to  what  the  liability 

c   \o\dV:>^^3  was.     Nevertheless,  no  doubt  the  practice  and  usage 

oi  A^xe  Stock  Exchange  was  substantially  the  same  then  as  it  is  now. 

33ut  1  think,  as  Lord  Cairns  said  in  Coles  v.  Bristowe,  we  ought  to 

put  a  reasonable  construction  on  the  usages  of  the  Stock  Exchange. 

AVe  must  look  not  so  much  to  what  the  jobbers,  now  five  years 

afterwards,  and  when  they  are  fully  alive  to  the  liabih'ties  they 

may  incur,  may  say  they  think  is  the  legal  effect  of  the  usage  of 

tbe  Stock  Exchange,  but  we  must  look  at  what  the  usage  is,  for 

what  purpose  it  was  instituted,  and  what  is  the  proper  legal  effect 

of  it. 

Now,  looking  at  the  evidence  in  this  case — we  have  the  evidence 
of  Mr.  Ca;pper,  a  broker,  who  has  made  an  affidavit  for  the  Plain- 
tiff as  follows :    He  states  that  the  usage  of  the  London  Stock 
Exchange  in  July  and  September,  1865,  was  this,  that  a  stock- 
johber  who  entered  into  an  agreement  for  the  purchase  of  shares 
in  a  company  was  bound  either  to  nominate,  by  the  day  fixed  for 
the  completion  of  the  purchase,  a  transferee  of  such  shares  capa- 
ble of  effectually  accepting  the  transfer  thereof,  or  to  accept  a 
transfer  thereof  into  his  own  name.     Therefore,  according  to  that 
statement  of  the  usage,  unless  the  person  whose  name  was  on  the 
ticket  was  a  person  who  was  both  ready  and  able  to  accept  the 
transfer  of  the  shares,  the  jobber  was  not  discharged. 

Now,  the  evidence  on  the  other  side  is  of  the  Defendant  him- 
self and  two  other  gentlemen,  who  state  that  they  are  members  of 
the  Stock  Exchange,  but  do  not  in  terms  state  whether  they  are 
jobbers  or  brokers,  but  I  presume  they  are  jobbers.  They  state 
the  usage  in  substantially  the  same  manner  as  it  has  been  stated 
(1)  Law  Rep.  4  Cb.  5.  (2)  Law  Rep.  4  C.  P.  36. 
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L.  JJ.  in  all  the  numerous  oases  that  have  occurred ;  but  they  draw  the 
1872  inference  that  the  jobber  is  absolutely  discharged  if  the  name  of 
Mer^  the  man  in  the  ticket  is  accepted,  and  a  transfer  made  to  him, 
although  that  transfer  may  be  an  utter  nullity  from  the  person 
haying  no  authority.  They  draw  that  inference  from  the  usage. 
»  Then  I  observe  that  Mr.  Tatham  is  brought  to  make  an  affidavit 
for  the  purpose  of  accounting  for  one  particular  transaction  which 
took  place,  which  seems  to  have  little  or  nothing  to  do  with  the 
present  case.  He  being  a  broker  is  not  asked  to  give  any  evidence 
of  what  the  custom  was.  Therefore  it  looks  as  if  there  was  a 
difference  of  opinion  on  the  Stock  Eocchange  as  to  what  had  been 
the  usage  at  that  time  between  the  brokers  and  the  jobbers. 

Now,  independently  of  the  question  whether  the  members  of  the 
Stock  Exchange  could  legally  make  such  a  rule,  I  am  not  con- 
vinced as  a  matter  of  fact  that  it  was  a  well-established  rule  of  the 
Stock  Exchange  in  the  year  1865,  that  if  the  person  named  in  the 
ticket  turned  out  to  have  given  no  authority,  then  the  jobber  was 
discharged.  As  I  understand  the  view  which  Mr.  Justice  Black- 
hurn  takes,  and  which  has  been  now  argued  before  us,  it  is  this — 
that  what  is  called  the  novation  or  substituted  contract  that  is 
made  when  the  jobber  is  discharged  is  not  made  with  the  person 
whose  name  is  put  on  the  ticket,  but  is  made  with  the  broker 
who  issues  the  ticket ;  and  this  view  is  based  upon  the  fact  that 
the  brokers  and  jobbers  on  the  Stock  Exchange  deal  only  with  each 
other,  and  enforce  contracts  only  against  each  other.  That,  no 
doubt,  is  perfectly  true,  because  the  brokers  have  no  jurisdiction 
over  the  principals,  neither  do  they  give  any  benefit  to  them. 
The  principals  cannot,  go  on  the  Stock  Exchange  and  get  any 
redress  from  the  Stock  Exchange  against  a  broker  or  a  jobber ;  but 
beyond  all  question,  the  rule  of  law  has  always  been  that  the 
undisclosed  principal  of  the  broker  (because  they  must  know  that 
a  broker  has  an  undisclosed  principal)  may  come  in  and  sue  upon 
the  contract. 

Now  the  real  question  is,  giving  a  fair  construction  to  the 
usage  of  the  Stock  Exchange^  what  is  the  contract  which  the  undis- 
closed principal  of  the  broker  makes  with  the  jobber?  Is  it  a  con- 
tract that  he  will  take  and  accept  the  broker  who  issues  the  ticket 
as  a  person  who  is  to  be  liable  to  him  in  lieu  and  instead  of  the 
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jobber  ?  Or  is  it  a  contract  that  he  will  take  the  person  whose  L.  Jj. 
name  is  put  in  the  ticket  as  a  transferee  and  purchaser  from  1872 
him  in  lieu  of  the  jobber,  so  that  the  jobber  is  not  discharged  from  mebbt 
his  contract  with  the  purchaser  unless  a  transfer  is  made  to  a  j^j^^lij^ 
person  who  has  given  authority  to  have  that  contract  accepted  ?  — - 
Beyond  all  question,  in  all  the  earlier  cases^  the  opinion  the 
Judges  came  to  upon  the  real  meaning  of  the  rules  of  the  Stoeh 
Exchange — ^and  what  I  cannot  help  thinking  is  their  real  meaning 
— ^was  that  the  real  object  of  the  rules  was  to  bring  the  seller  and 
the  purchaser  together,  that  is,  not  the  broker  and  the  jobber,  but 
the  real  seller,  the  man  who  wants  to  dispose  of  the  shares,  and 
the  real  purchaser,  the  man  who  wants  to  get  the  shares  trans- 
ferred to  him— to  bring  them  together  and  enable  them  to  contract 
with  each  other.  The  reason  why  it  was  necessary  to  have  a  ticket, 
and  why  these  tickets  pass  through  a  great  number  of  hands, 
is,  as  is  well  known,  that  besides  purchasers  and  sellers  on  the 
Stock  Exchange  there  are  a  great  number  of  people  who  are  not 
sellers  or  purchasers,  but  who  are  "  bulls  "  and  "  bears,"  who  are 
betting  on  the  rise  or  fall  of  the  shares  between  the  time  of  making 
their  contract  and  the  account  day ;  who  never  intend  to  transfer 
shares  or  to  accept  tbe  transfer  of  shares,  but  only  intend  to  receive 
and  pay  the  difference.  This  is  a  most  convenient  usage  to  them, 
because  as  the  ticket  passes  from  hand  to  hand  the  differences  are 
marked  and  paid,  and  these  people,  who, never  mean  eithea*  to 
deliver  shares  or  to  accept  shares,  get  their  differences,  and  their 
contracts  are  all  over.  But  then  the  object  of  the  custom  is,  that 
if  there  happen  to  be  a  real  seller  and  a  real  purchaser  they  may 
be  brought  together.  . 

Now  what  is  the  ticket  ?  The  ticket  is  issued  by  the  purchaser's 
broker,  and  it  appears  to  me^the  broker, who  issues  that  ticket 
professes  to  be  the  agent  of  the  man  whose  name  is  on  the  ticket. 
I  cannot  agree  with  Mr.  Justice  BlacVburn  that  he  offers  to  make 
a  contract  on  his  own  account.  It  appears  to  me  that  what  he 
does  is  this :  he  represents  that  the  person  whose  name  is  on  the 
ticket  is  his  principal ;  that  he  has  authority  to  bind  him ;  that 
he  is  a  person  capable  of  accepting  the  shares;  and  that  he,  the 
broker,  has  authority  to  accept  the  transfer  on  his  account  so  as 
to  bind  him.    It  appears  to  me  that  he  makes  that  representation. 
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L.  JJ.  aiul  if  tbat  representation  is  true,  if  the  person  whose  name  is  on 
1872  the  ticket  has  really  authorized  the  broker  to  put  his  name  on  it, 
Herbt  then  it  appears  to  me  the  person  whose  name  is  on  the  ticket 
offers  to  make  this  contract:  He  says,  in  effect,  to  any  person 
to  whom  this  ticket  may  come  in  the  course  of  the  ordinary  busi- 
ness of  the  Stock  ^change,  if  he  is  a  person  who  has  got  the  shares 
to  transfer :  *^  You  may  make  out  the  transfer  of  the  shares  and 
insert  my  name  as  the  purchaser^  and  when  the  transfer  is  brought 
to  my  broker,  whose  name  is  on  the  ticket^  he  will  on  my  account 
pay  the  purchase-money  which  I  have  agreed  to  pay,  not  to  the 
person  from  whom  I  haye  purchased,  but  to  the  broker  who  brings 
the  transfer,  and  I  will  engage  to  accept  that  transfer."  It  appears 
to  me  that  when  the  broker  of  the  original  vendor,  having  received 
the  ticket^  fills  in  the  transfer  and  gets  his  principal  to  execute 
the  transfer  to  the  person  whose  name  is  on  the  ticket,  and  then 
takes  it  to  the  broker  whose  name  is  on  the  ticket^  and  he  accepts 
it  and  pays  the  purchase-money,  then  a  perfect  privity  of  contract 
is  estabh'shed  between  the  vendor  and  the  ultimate  purchaser. 
Then  the  contract  of  the  jobber,  that  instead  of  himself  he  will  find 
another  purchaser,  is  fulfilled.  But  the  broker  who  issues  the 
ticket  is  not  liable  on  the  contract  as  a  purchaser  at  alL  I  do  not 
at  all  mean  to  say  that  he  is  not  liahle;  on  the  contrary,  if  the 
representation  he  makes  is  untrue,  if  the  person  whose  name  is  on 
the  ticket  has  really  never  authorized  him  to  put  his  name  there, 
or  is  a  person  who  is  incapable  of  taking  shares,  being  an  infant, 
then  it  appears  to  me  the  broker  who  issues  the  ticket  makes  an 
untrue  representation,  and  whether  he  makes  it  fraudulently  or 
not  I  apprehend  that,  according  to  the  rules  of  this  Courts  if  any- 
body to  whom  that  ticket  passes  in  the  ordinary  course  of  busi- 
ness alters  his  position,  and  incurs  pecuniary  loss  from  believing 
and  trusting  in  the  truth  of  that  statement,  tlie  broker  would  be 
liable  to  make  good  his  representation.  It  may  be,  if  the  broker 
had  an  ultimate  principal  who  put  somebody  else's  name  on  the 
ticket,  that  in  this  Court  that  ultimate  principal  would  be  liable ; 
and  indeed  it  has  been  so  held.  But  I  cannot  see  that  there  is 
any  privity  of  contract  by  the  original  vendor  with  the  broker 
who  issued  the  ticket,  or  indeed  with  the  principal  of  that  broker, 
unless  his  name  is  put  on  the  ticket,  because  it  appears  to  me  that 
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the  only  contracts  are  the  original  contract  between  the  vendor      L.  Jj. 
and  the  jobber,  and  then,  by  the  nsage  of  the  Stock  Exchanpe,  the       1872 
further  contract  that  in  lieu  and  instead  of  the  jobber  the  vendor      Mbbrt 
will  accept  the  name  of  the  person  who  is  on  the  ticket.    But  it    jfrcKAixs. 

appears  to  me  that  all  that  is  on  the  assumption  that  there  is  a 

real  purchaser  or  a  real  transferee.  I  make  a  distinction  between 
the  terms,  because  in  Maxted  v.  Paine  (2nd  action)  (1)  the  Judges 
came  to  the  conclusion  (and  I  do  not  dispute  the  correctness  of 
that  decision)  that  the  person  whose  name  is  on  the  ticket  need 
not  be  a  person  who  has  really  purchased  the  shares ;  but  the 
person  who  has  purchased  the  shares  is  entitled  to  put  the  shares 
in  the  name  of  somebody  else,  and  that  in  that  case  there  would 
be  a  compliance  with  the  rules  of  the  Stock  Exchange.  That  I 
would  not  at  all  dispute.  But  certainly  it  has  never  been  held 
yet  (unless  it  was  so  held  in  the  case  before  the  Master  of  the 
Bolls)  that  the  jobber  was  discharged  unless  he  produced  some- 
body else  to  take  his  place. 

Kow  there  is  some  evidence  in  this  case  which  I  think  is  not 
immaterial  to  refer  to,  which  is  given  by  the  Defendant  and  some 
of  his  witnesses  respecting  the  present  usage  in  the  Stock  Exchange^ 
and  illustrates  what  appears  to  be  said  by  Mr.  Justice  Blackhum^ 
that  as  all  the  contracts  are  really  with  the  members  of  the  Stock 
Exchange^  if  they  are  discharged  their  principals  must  be  dis- 
charged, because  the  real  contracts  are  made  with  them.  They 
give  this  evidence  because  one  witness  on  behalf  of  the  Plaintiff 
gives  evidence  that  on  one  occasion,  after  the  whole  of  the  transac- 
tion had  been  completed,  the  committee  of  the  Stock  Exchange  made 
the  ultimate  broker  personally  responsible.  Now  the  evidence  of 
the  Defendant  is  to  this  effect:  "The  decision  of  the  committee 
directing  the  said  broker  to  indemnify  the  said  Oeorge  Copeland 
Capper  was  in  accordance  with  the  rules  and  usages  of  the  Stock 
Exchange,  it  having  been  the  practice  of  the  committee  in  cases 
where  shares  had  been  transferred  into  the  name  of  a  minor  or  that 
of  some  other  person  to  whom  reasonable  objection  had  been  estab- 
lished, to  hold  that  the  member  who  issued  the  ticket  with  such 
name  should  be  liable  to  indemnify  the  transferor  ftom  the  conse- 
quences thereof;  but  since  the  recent  decisions  of  this  honourable 
(1)  Law  Rep.  6  Ex.  132. 
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L.  J  J*  Court  holding  the  real  buyer  liable  to  indemnify  the  transflsror  they 

1873  have  oe^aed  to  bold  the  broker  responsible  in  snch  cases,  and  hare 

H^Y  ^^  the  transferor  to  his  legal  remedies  against  the  transfi^ee  or  the 

ic,.  J. , .  -  r^  buyer  J'  Now,  observe  what  the  oommittee  have  done  since  Aev 

XV  XL'S  ALIA  <f  '  • 

—  fonnd  that  this  Court  will  hold  either  the  transferee  or  thepeison 
who  put  tl|ie  broker  in  inotion  responsible ;  they  have  mi^eit  a  rale 
ofAheMtocb  Exchange  that  the  broker  of  the  ultimate  pbKhaser 
.^^  shalLnot  be  liable^  although  he  has  put  on  th^  ticket  th^  name 
of  an  infant  or  the  name  of  a  person  incapable  of  taking  diares. 
Accordixig  to  the  dootrine  of  Mn  Justice  BlaeJAum,  the  broker 
being  discharged,  the  employer  of  the  broker  would  be  dfecfaarged 
also. 

Can  tliey  really  make  such  rules  as  that?  According  to  their 
rules  nobody  is  liable.  The  broker  of  the  original  vendor  cannot 
be  made  liable  for  his  ^^u-elessneas  in  not  finding  out  that  the  name 
oil  the  ticket  was  that  of  an  infant,  and  the  jobber  canBOt  be  made 
liable  for  the  breach  of  his  contract,  and  the  broker  who  issne^the 
ticket  cannot  be  made  liable  unless  he  has  been  guilty  ef  actual 
fraud,  and  then  they  say  that  dutside  persons  are  to  sne  eacb 
other.  ^ 

We  must  look  to  the  rules  as  they  existed  before  these  questions 
arose,  and  it  appears  to  me  that  tlie  fair  and  reasonable  construc- 
tion of  them  is,  that  the  jobber  made  the  contract  for  the  pur- 
chaser, but  that  he  made  it  with  the  condition  that  inasmuch  as 
he  did  not  want  to  taHe  the  shares  himself,  if  by  means  of  the  rule 
of  the  Stack  Exdiange  he  produced  another  person  who  did  accept 
tlia  transfer,  then  he  was  discharged.  If  it  turns  put  unfortuniktely 
that  the  person  whose  name  is  put  on  the  ticket,  and  to  whom  the 
transfer  is  made,  is  a  person  who  has  given  no  authority  to 
take  tlie  transfer,  and  who  is  aot  a  purchaser;  then  it  appears 
to  me  the  jobbc^r  has  not  performed  his  contract,  and  therefore  is 
not  discharged. 

Now  there  is  one  passage  which  I  wish  to  read,  in  addition  to 
what  has  been  read  by  the  Lord  Justice,  simply  to  shew  that  the 
other  Judges  did  not  concur  with  Mr.  Justice  BlacJclurn,  and  that 
in  the  decision  oi  Maxted  v.  Paine  (2nd  action)  (1)  they  have  not 
altered  the  principle  upon  which  they  have  hitherto  proceeded. 
(1)  Law  Rep.  C  Ex.  132. 
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After  Mr.  Jastice  BlaMwrn  had  deHrered  his  judgment  in  that      L.  JJ. 
case.  Lord  CShief  Justice  CodAum  gave  his  judgment,  and  he  put       1872 
it  entirely  gbl  the  ground  that  the  case  could  not  be  distinguished      Mi^ 
from  OriseM  r.  Briihwe  (1).  He  says  (2) :  **  K  this  be  so,  tiie  case    jjj^j^;^^ 
is  brought  directly  within  the  decision  in  OrisseU  v.  Bristcwe,    In       — 
that  case  the  Court  held  that  while,  according  to  the  reasonable 
oonstroction  of  the  usage  of  the  8tofik  Eoiehang6f  tiie  first  buyer,,  in 
-availing  hims^of  the  right  afforded  by  the  usage,  and  therefore 
implied  by  and  comprehended  within  the  terms  of  the  original 
>contract,  of  substituting  another  buyer  for  himself,  was  bound  to 
give  the  name  of  a  person  willing  and  able  to  lolfil  the  contract ; 
yet  if  the  seller,  instead  of  objecting  to  the  person  so  proposed, 
accepted  such  person  as  the  buyer,  and  proceeded  to  transfer  the 
shares  to  him,  he  took  him  for  better  or  worse,  and  in  so  doing 
xeleased  the  original  buyer  firom  all  further  liability." 

In  my  opinion  that  is  a  true  description  of  the  contract.  If 
the  person  whose  nione  is  on  the  ticket  is  willing  and  able  to  ftilfil 
the  contract,  then,  as  soon  as  the  transfer  is  made  to  him,  the 
jobber  is  discharged.  But  in  the  present  case,  there  being  no 
person  willing  and  able  to  fulfil  the  contract,  and  the  person  whose 
name  was  on  the  ticket  having  given  no  authority  to  the  jobber  to 
put  his  name  there,  the  jobber  is  not  discharged. 

Sm  W.  M.  James,  L. J, : — 

I  desire  to  add  that  our  decision  in  this  case  will,  in  my  judg- 
ment, do  no  injustice.  The  vendor,  who  is  not  a  member  of 
the  Stoeh  Eachange^  has  his  remedy  against  his  purchaser,  the 
jobber ;  and  the  jobber,  having  been  misled  by  somebody  else  on 
the  Stock  Exchange,  and  so  left  liable,  will  have  such  relief  from 
that  domestic  tribunal  as,  according  to  the  rules  of  that  body,  he 
is  entitled  to  have  against  the  member  who  has  really  caused  the 
mischief;  and  possibly  they  may  think  it  right  to  alter  their 
irules  accordingly. 

Solicitor  for  the  Plaintiff:  Mr.  W.  A.  Crump. 
Solicitors  for  the  Defendants :  Messrs.  Morley  dt  Shirref. 

(1)  Law  Rep.  4  C.  P.  36.  (2)  Law  Rep.  6  Ex.  183. 

ToL.  vn.  3  P  1        . 
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LJJ.  In  r6  SAVIN. 

1872 

Mortgagee — Inspectorship  Deed — Bankruptcy — Siihsequent  Interest — VaUtatic 

A  debtor  executed  an  inspectorship  deed  under  the  Bankruptcy  Ad,  186 
A  Judge  in  Chanceiy,  acting  under  the  Liquidation  Act,  1868,  asoerttiDi 
the  value  of  the  securities  held  by  the  secured  creditors,  which  valae  tl 
creditors  were  to  take  in  discharge  of  their  debts,  and  to  be  allowed  to  pro 
for  the  deficiency : — 

Beldy  that  the  rule  in  bankruptcy  prevailed,  and  that  the  value  so  asce 
tained  must  go  in  reduction  of  the  principal  and  interest  due  to  the  secuit 
creditors  at  the  date  of  the  inspectorship  deed,  and  to  be  proved  for  by  tl 
creditors,  and  could  not  be  applied  by  the  creditors  in  the  first  place  towar 
payment  of  interest  accrued  on  their  debts  since  the  date  of  the  inspectonhi 

Decision  of  Bacon,  V.C.,  reversed. 

JLmOMAS  savin f  who  had  been  engaged  in  constructing  rai 
ways  and  other  works  to  a  very  great  extent,  on  the  17th  < 
February,  1866,  executed,  under  the  proyisions  of  the  BankrupU 
Act,  1861,  a  deed  of  inspectorship,  by  which  he  covenanted  1 
carry  on  his  business  and  to  get  in  his  estate  for  the  benefit  of  h 
creditors,  under  the  control  and  inspection  of  three  inspectoi 
therein  named.  The  deed  further  provided  that  his  estate  shoul 
be  administered  in  accordance  with  the  principles  of  the  the 
bankrupt  law  in  England,  or  as  near  thereto  as  circum8tanc( 
would  permit. 

.  In  pursuance  of  the  provisions  of  the  Liquidation  Ad,  186 
(31  &  32  Vict  c.  68),  the  inspectors  under  this  deed  propo8e( 
before  the  Yice-Chancellor  James,  a  scheme  for  the  valuatioi 
division,  and  disposition  of  certain  assets  of  the  debtor.  Thi 
scheme,  amongst  other  things,  provided  that  the  assets  of  th 
debtor  should  be  valued  by  the  Judge  in  Chambers,  as  hoIdiD 
and  not  as  selling  securities ;  that  this  valuation  should  be  coi 
elusive  for  all  purposes  connected  with  the  scheme,  and  that  tb 
secured  creditors  should  take  the  securities  held  by  them  respec 
tively  in  or  towards  discharge  of  their  debts,  and  should  be  ad 
mitted  as  creditors  on  the  general  estate  for  their  balances,  i 
any. 
The  scheme  was  confirmed  by  the  Court,  and  the  Chief  Clerk 


Digitized  by  VjOOQIC 


VOL.  TLL]  CHANOEKY  APPEALS.  761 

proceeding  under  it,  made  his  certificate,  dated  the  9th  of  May,      L.  J  J. 
1872,  by  which  he  certified  that  he  had  been  attended  by  the       1872 
solicitors  of  different  parties  (amongst  whom  were  the  solicitors       j^ 
of  the  Joint  Stock  DiscowU  Company),  and  that  the  assets  had      Saydv. 
been  valued  according  to  the  scheme.    Amongst  the  securities  so 
valued  were  shares  in  the  Brecon  amd  Merthyr  ^Tydfl  Jimction 
BaUway  Oompany,  and  in  several  other  railway  companies.    The 
Joint  Stock  Discount  Company,  to  whom  Thomas  Savin  was  in- 
debted at  the  date  of  the  deed  of  inspectorship  in  the  sum  of 
£160,000  principal  and   £83  interest,  held  a  great  number  of 
shares  in  these  railway  companies  by  way  of  security  for  the 
debt  due  from  Thomas  Savin  to  them.    Fart  of  these  shares  had 
since  been  sold  by  the  Discount  Company,  and  the  Discount  Com- 
pany  now  claimed  by  summons  to  be  allowed  to  apply  the  sum 
received  by  them  from  the  sales,  and  also  the  ascertained  value  of 
the  securities  so  held  by  them,  first,  in  satisfaction  of  the  interest 
which  had  accrued  on  the  £160,000  since  the  date'  of  the  in- 
spectorship deed,  and,  secondly,  in  part  payment  of  the  £160,083. 
The  Vice-Chancellor  Bacon  held  that  the  Discount  Company 
might  so  apply  their  securities  (1),  and  the  inspectors  appealed. 

(I)  1872.  July  26.  tributed  in  the  bankruptcy,  and  does 

Sib  Jambs  Bacon,  V.C.  :•—  not  affect  the  rights  of  a  mortgagee. 

In  this  case  the  rule  in  bankruptcy  The  terms    of   Lord    Loughborough* b 

must  unquestionably  prevail,  and  the  order  (8th  of  March,  1794),  and  of  the 

creditor  can  have   no  more  than  he  orders  of  the  Court  which  were  made 

would  have  if  it  were  the  most  formal  in  the  cases  of  equitable  mortgages,  to 

bankruptcy.    The  creditor  is  a  mort-  which  Lord  LoughborougKB  order  did 

gagee,  that  is  to  say,  he  holds  property  not  apply,  were  always  the  same, 

which   was   the  bankrupt's,    and    is  If  this  was  an  ordinary  mortgage, 

now  the  creditor's,  as  security  for  his  and  the  assignees  desired  to  redeem  it 

debt,  and  it  is  a  debt  which  carries  for  the  benefit  of  the  bankrupt's  estate, 

interest.    If  the  inspectors  or  assignees  they  could  only  do  so  upon  the  term* 

in  bankruptcy  desire  to    take    these  of  paying  principal,  interest,  and  costs 

securities  out  of  the  creditor's  hands  *©  the  mortgagee, 

they  can  only  do  so  upon  the  terms  In  bankruptcy  the  mortgagee  may 

applicable  to  all  mortgages,  that  is,  by  come  to  the  Court  either  as  legal  or  a» 

paying  principal,  interest,  and  costs.  equitable   mortgagee,    and   have   his 

The  law  in  bankruptcy  does   not  security  sold  and  turned  into  money  ^ 

take  away  from  the  mortgagee  any  of  and  the  orders  provide  that  upon  the 

his  rights.    The  role  as  to   interest  sale  there  shall  be  deducted  from  the 

stopping  at  the  date  of  the  fiat  ap-  proceeds  of  the  sale  the  assignee's  costs 

plies  only  to  the  bankrupt's  estate  dis-  of  the  sale,  that  there  shall  be  ascer- 

3  P2                                            1 
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Mr.  Kay^  Q.C.,  and  Mr.  WesUakey  for  the  inspectors : —     ^ 

This  case  is  governed  by  the  same  rules  as  a  bankmpUsyi  and  it 
has  been  long  settled  that  interest  ceases  at  the  date  of  the  bmik- 
ruptcy,  and  that  a  secured  creditor  cannot  include  interestr  u^  the 
deficiency  for  which  he  can  prove.     Ex  parte   WardeU  (1);  Ex 


tained  what  is  due  for  principal,  inte- 
rest, and  costs,  and  that  that  amount, 
whatever  it  is,  ehaU  he  pai^  to  the 
mortgagee,  and  if  there  is  a  deficiency, 
he  'Shdll  be  at  liberty  to  prove  tmder 
the  baitkniptcy;  for  tbe  defi^encjr.  "The 
rule  \n  bankruptcy  as  tp  inter^t  haf 
been  foun4  fault  with^  but  it  is  per- 
fectly rational  and  just  A  mortgagee 
ift  fin)  tthe  same  {Aig^t  as  ^  judgment 
cf^to^i  Both  of  them  a^re  l^  law 
entitled  to  interest,  thoi^gh  neither, of 
them  can  have  interest  ott  of  the 
bttnkrtipt*8  estate.  Btkt  the  law  Uever 
199B  0»t  4  BuxtgBge«  conld  inot  obtain 
his  interest  out  Q?  ,^u^  pledge.  H^  i^ 
entitled  to  have  his  pledge  realised,  and 
out  of  that  to  be  paid  the  principal, 
intcreftt^aikd  ooetA;  laaid  if  that  is  not 
eAoi^  he  iia  e»titl04]U>vpc0v^  for  the 
deficiency.  If  the  pledge  wiU  pa^  th^ 
principal,  interest, and  costs,  the  creditor 
takes  them  at  once;  but  itnoti,  theti 
he  is  entitled  to  have  his  principal, 
interest,  and  costs  paid  out  of  the 
pledge,  and  to  prove  for  the  diflference. 

Now  it.  is  said  thi^t.  J^m  part^  L^dn  • 
hock  (9  Jur.  (N.S.)  854)  introduced  a 
different  rule.  1  Ao  not  think  it  did. 
It  «as^«  <X)mpliea[ted  ^aise;  ^There  had 
been  Aeveial,  mo]|tg^ig«(i^  Mai^d  fKnue  j9f 
them  were  to  be  f^lised  out  pf  .the 
bankruptcy.  The  case  of  £x  parte 
Keimngtan  (2  litbnt:  <S^  A.  306)  was  one 
of  yery  jpeoud  oinmmrtanoca,  andaU 
though,  ther^  ^  in.  the  j|u4gQiei)t 
general  allusions  to  what  is  called  a 
rule  in  bankruptcy^  the  reason  for  de- 
ciding that  case  was  ihat  the  Plaii^tiff*8 
estate  had,  in  theintejreat  of  the  estate 
and  at  the  instance  of  the  assignees, 


derived  a  benefit  from  the  postpone- 
ment of  the  sale.  That  does  not  touch 
the  principle  which,  as  T  tonk,  niust 
govern  this  and  all  «ther  case^  in 
bankhi^tcy :  the  mortgagee  is  ^ntiHed 
to  be  paid  hfts  prinoipfel^  interest,  and 
costs  out  of  his  aecuiity«  and  ^cc  to 
prove  against  the  estate  for  the  defi- 
ciency, not  of  that  aggregate  amount, 
but  of  the  deficiency  in  his  capital  debt. 
Idt  may  pay  hutSBlf  the:  -interdBt  as 
well  as  he  cap  out  o(,  thiB  proceeds  of 
the  pledge  when  the  account  comes  to 
be  taken,  and  all  that  reniains  must  be 
the  d^bt  Ininta  tiie  iutereM;  v^hicli 
woi\ld  have  been  oatisfied^  and.  ht  toay 
prove  for  aU  tiiat  regains  of  his  debt. 
That  I  take  to  be  the  settled  riile  in 
bankruptcy ;  and  I  do  Tiot  thiht  that 
Jkuy  of  the  casea^tp^op^l^  oilnaid«i^ 
.  will  be  fo^oxid .  to  inf^ge  :  tjbat  pim- 
cipie.  The  terms  of  Rule  55  ^f  .19th 
October,  1S52^  under  tiiie  Act  orParlia- 
ment  which  regulates  this  particuUr 
case,  and  al^  the  Rule  (Geiv  R^^  78) 
made  imder  th^  preseiit  law  in  bank- 
rqp^y,  all  proceed  upopjth^san^,  fat- 
ing. The  debt  and  the  mtei^e^  are  two 
totally  distinct  and  separate  tilings. 
When  iSie  val^  of  tbe  property 
pledged  id  aso^rtttoed  thiri  IntQUBiimay 
be.  deducted  by  the  lu^er,  of  the 
pledge,  for  the  property  is  ht^  and  is 
applicable  to  the  payiHent  of  the  debt, 
tjunsgh  he  canncit  ^te  it  in  bank- 
ruptcy.. That  hew  I'ie^WJ'o^ ;  V^^at 
remains  of  the  value  of  the  pledge  un- 
satisfied by  the.  application  o^  tjie  pro- 
ceeds, the  company  may  prove  for  in 
the  liquidation. 
(1)  1  Cooke,  B.  L.  195. 
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parte  Bamsbottom  (1) ;  Ex  parte  Badger  (2) ;  Ex  parte  Pen/old  (3).  L.  JfJ. 

Sx  parts  Kensington  (4)  is  an  exception  which  proves  the  rule.  i872 

The  role  has  been  repeated  in  the  same  words  from  the  time  of  ^^^ 

Lord  Xj&agHborough  to  the  present  time,  and  the  same  interpre-  Savin. 
tation  has  always  been  put  upon  it.    tlx  parte  Johnson  (5)  and 
Ex  parte  Lubbock  (6)  are  in  our  favour. 

Mr.  JDe  Oex,  Q.C«>and  Mr»  JaeJcsoth  for  the  Disoaimt  Compwnjf: — ^ 

Ex  parte  Lubboeh  was  a  complicated  case,  and  as  to  this  point 
there  is  only  a  dictum.  The  order  in  Ex  parte  Badger  is  clearly 
wrong,  and  it  is  said  that  no  such  order  can  be  found.  At  all 
events,  the  circumstances  of  this  case  bring  it  within  Ex  parte 
Kensington.  The  rule  in  bankruptcy  is  very  iniquitous,  and  must 
not  be  extended  to  inspectorships :  KeUoeJc's  Case  (7).  Why  may 
the  creditor  not  apply  this  money  towards  payment  of  the  interest 
which  is  due  on  his  security  ?  But  for  the  interference  of  the 
Court  in  this  case  we  should  have  retained  our  aecurttiesy  and  we 
could  not  have  been  redeemed  without  receiving  principal,  interest, 
and  costs.  Under  this  scheme  we  were  obliged  to  have  pur  secu- 
rities  valued,  but  we  ought  not  thereby  to  be  deprived  of  our  un- 
questionable rights.  It  is  said  that  this  rule  has  been  established, 
but  in  none  of  the  orders  made  at  different  times,  from  the  time  of 
Lord  JLouglAoroufih,  has  it  eve?  been  expressed. 

Sir  W.  M.  Jambs,  L  J.:— 

I  am  of  dpinion  that  the  Yice-Cbancellor,  in  mating  this  order, 
omitted  to  give  sufficient  weight  to  a  series  of  decis^ns  which  he 
does  not  i^pear  to  have  noticed  in  his  judgment  What  was  said 
by  Lord  Weslkiny  in  Ex  parte  Lnbboek  app^rs  to  me  not  in 
any  way  open  to  the  observation  that  it  was  in  the  nature  of  an 
obiter  dictum  which  fell  from  the  Lord  Chanoellor  in  dealing  with  a 
very  complicated  state  of  cirouoistanoes.  The  decision  in  that  case 
is  plain  and  distinct,  and  is  solely  and  exclusively  addressed  to  the 

(1)  2  Mont.  &  A.  79;  4  Dea.  &  W  2  Mont  &  A.  300;  1  Deac.  58. 
Ch.l98.  (5)8D.M.&G.218. 

(2)  4  Ves.  165.  (6)  9  J^r.  (N.S.)  854. 

(3)  4  De  G.  &  Sm.  282.  (7)  Law  Rep.  3  Ch.  769. 
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1872       to  an  equitable  mortgage,  which  was  the  case  before  him ;  b«t 

In  re       there  appears  to  be  no  distinction  between  a  legal  and  an  equitable 

Sat«.      mortgage  in  the  case  of  a  proof  in  bankruptcy  by  a  creditor— 

already  secured  by  way  of  mortgage — and  the  decision  is,  that 

the  proof  is  to  be  so  dealt  with  as  not  to  allow  him  to  prove  for 

interest  subsequent  to  the  bankruptcy. 

There  is  a  general  rule  in  bankruptcy — ^whether  a  r^t  and  a 
reasonable  rule  or  not — ^that  there  is  to  be  no  proof  in  bankrnptej 
for  interest  subsequent  to  the  bankruptcy.  There  was  also  a  rule  in 
bankruptcy,  that  a  creditor  holding  a  mortgage  security  is  to 
make  up  his  mind  whether  he  will  rely  upon  his  secitrity  or  give  it 
up  and  come  in  and  prove  with  the  other  creditors.  This  rule  was 
relaxed  in  favour  of  the  creditor  by  a  rule  that  his  security  might 
be  sold,  and  then  he  was  to  apply  the  realised  proceeds  in  payment 
of  his  debt.  On  this  rule  a  judicial  decision  was  made  nearij 
eighty  years  ago,  that  the  proceeds  of  the  sale  were,  in  case  ot  de- 
ficiency, to  be  applied  in  payment  of  principal  and  interest  up  to 
the  date  of  the  bankruptcy,  and  up  to  the  date  of  the  bankruptcy 
only ;  and  then  the  creditor  was  to  prove  for  the  residue  of  his 
debt,  which,  of  course  did  not  include  any  interest  subsequent  to 
the  date  of  the  bankruptcy. 

That  rule  has  been  repeated  in  the  very  same  tenns  by  every 
writer  on  the  subject,  and  by  every  Judge,  with  the  exception 
perhaps  of  Mr.  Commissioner  Montagu's  note  to  Ex  parte  Bame- 
bottom  (1).  It  seems  to  have  been  considered  as  the  established  mle 
in  bankruptcy,  and  so  it  was  laid  down  by  Lord  Westbuty  in  tiie 
case  already  referred  to. 

That  being  so,  it  appears  to  me  that  we  cannot  go  into  any 
reasoning  whether  the  rule  is  unjust  or  unreasonable,  or  alter  the 
rule,  or  say  that  the  rule  is  only  to  be  applied  in  the  same  eases  in 
which  it  has  been  applied,  or  that  the  rule  is  not  quite  consistent 
with  the  existing  state  of  circumstances. 

I  believe,  however,  that  if  the  question  now  arose  for  the  first 
time  1  should  agree  with  the  rule,  seeing  that  the  theory  in  bank- 
ruptcy is  to  stop  all  things  at  the  date  of  the  bankruptcy,  and  io 
divide  the  wreck  of  the  man's  property  as  it  stood  at  that  time. 
(1)  2  Mont.  &  A.  p.  83,  App.  A. 
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But  then  it  is  said  that  the  rule  in  bankruptcy  does  not  apply  to  this  u  J j. 
Iparticalar  case^  because  thds  is  a  liquidation  under  an  Ajct  of  Parlia-  i872 
ment  It  is  said  that  in  this  particular  case  the  creditor  did  not  come  ^^ 
for  the  assistance  of  ihe  Court,  aod  was  exactly  in  the  position  of  any  Savik. 
otiier  mortgage  creditor  who  chose,  according  to  ihe  usual  expres- 
sion,  to  sit  up(m  his  securities.  Of  course  a  man  may  sit  upon  his 
securities,  and  wait  until  he  is  redeemed  or  foreclosed,  and  there  h^ 
remains  until  the  assets  are  distributed  amo^  Hie  creditors.  ISut  in 
this  particular  case  the  very  ground  oi  the  application  before  us  is 
that  the  Di$count  Company  is  actually  coming  here  for  the  assistance 
'Of  the  Oourt  The  Disoount  Company  must  be  considered  to  have 
been  a  party  to  the  scheme,  which  does  not  seem  to  have  b^n 
opposed.  In  fact  it  was  said  at  the  bar  that  the  company  appeared 
and  assented.  I  do  not  know  how  far  that  is  material,  but  it  is  clear 
that  this  scheme  never  could  have  been  adopted  by  the  Court 
unless  it  had  been  generally  approved  of  by  the  secured  creditors. 
The  scheme  then  provided  that  the  creditors  should  take  the  securi- 
ties at  a  valuation ;  and  if  the  DiicourU  Company  chose  to  do  that, 
instead  of  availing  themselves  of  their  right  to  foreclose,  they  have 
obtained  the  advantage  of  taking  the  assets  at  a  valuation,  and 
then  proving  for  the  diflFerence. 

It  seems  to  me  that  the  valuation  must  be  taken  exactly  in  the 
same  way  and  upon  the  same  principles  as  are  applied  in  ordinary 
bankruptcies — ^that  is  to  say,  the  creditor  murt  prove  for  the 
^iflferenoe  in  exactly  the  same  way  as  he  could  prove  for  the 
difference  in  bankruptcy  if  he  had  realised  his  security,  either  by 
a  suit  in  Chancery  or  by  a  sale,  aiui  then  had  come  in  to  prove. 
In  that  position,  according  to  my  view  of  the  established  cases,  he 
^would  have  been  prevented  from  either  directly  or  indirectly 
proving  for  the  interest  accrued  subsequently  to  the  bankruptcy. 

That  being  so,  it  appears  to  me  that  it  was  the  intention,  and 
the  express  intention,  of  tJie  Ajct  of  Parliament  and  of  the  scheme^ 
that  each  creditor  should  be  dealt  with  in  exactly  the  same  way  as 
a  creditor  would  be  dealt  with  in  an  ordinary  bankruptcy  after  he 
had  come  in  for  the  purpose  of  realising  the  sequrity,  and  that  each 
creditor  will  be  entitled  to  prove  for  the  deficiency,  but  will  not 
be  allowed  to  take  into  account  the  interest  subsequent  to  the 
4)ankruptcy. 
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BaTing  amTed  at  that  conchiBioni  I  am  ^  ofimod  timt  tl 
otder  of  the*  Yioe^CSiatioeUor  ought^  to  be  diseharged  and  ti 
sttinmoBB  dflsmiased. : 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors  for  the  Discount  Company:  Messrs.  Mactenzie,  trinde 
it  Co.  '^  ■'  ■•    -     '   •  ■  •  ''■'^•• 

Solicitors  for  the  Ins^tors :  Messrs.  Ashut'st,  Morris,  dt  Co, 


L.JJ. 

1872 

/tiZy  31. 


Inre  HOPE. 

'?.tfneeriificated  Soltcit&r— Costs,         '      '   • 

A  person  who  has  been  ordered  to  pay  oosts  cannot^  on .  tbe  ^t^mA  \h 
the  solicitor  on  the  other  side  was  uncertificated^  refuse  to  pay  the  costs. 
Order  of  the  Master  of  the^U*  affirmed.  .  i       • ;  .  • 

In  this  case  Oeorgie  Hawkins  and  others  had  obtained  an  order  o 
petition  of  course  that  Benjamin  Hope^  a  solicitor^  should  delirc 
his.  t»i]ii^^^9q9ts.i0flie|taxQ4-  ^r.MopomQYfii^1^or^,t}/Lt^^B^i 
the  Bolls,  to  discharge  this  ord^,  c^M  the  motion  was  dismisse 
with  costs.  The  Bespondents'  costs  of  this  motion  were  taxec 
Mr.  Bope  objecting,  as  to  part  of  them,,  that  the  solicitor  of  th 
F<8tHioofii3Ll\^  x¥^:certi£mte^;  but  Jiis  ol^'ectioaL  was.  ov^Roled  b 
Mr.  Drew,  the  Taiung  Master.  lilLr,  Hope  then  took  out  a  summoii 
that  the  Master  should  review  the  taxation.  It  w^  admitted  tha 
the  solicitor  had  npt  ta,ken  put  his  qertificate  ix^  ^nie.  ., 
.  The  Master  of  the  BoUs  made  no  order  on  ike  aamDM)ns  ezeep 
that  Mr.  Hope  should  pay  the  costs  thereof. 

Mr.  Hope  appealed. 

Mr.  Bope,  in  person  in  support  of  the  appeal,  said  thai  unde 
6  <S^  7  Vict,  c  73,  s.  26,  an  uncertificated  attorney  could  not  reeo?e 
any  costs:  In  re  Jones  (1).  There  was  no  proof  that  the  clien 
had  paid  the  costs  to  the  solicitor. 

Mx».J%mi^,  £br  the  l^etition^B.  ^      i 

(1)  LawBep.  9Eq.j83. 
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VnussL  Lordships  thought  that  tiie  case  was  gowm&i  by  the         !■.  Jj. 
<iecision  in  In  re  J^nea  (1);  aod  both  the  Taxi^  Master  axid  the  isra 

Jtfaeter  of  the  Kolls  had  been  of  opinion  that  the  oosta  must  be         IhT^ 
P*id*      The  Act  said  that  no  person  who  as  an  attorney  or  solicitor         ^^*^- 
shonld  carry  on   any  action  or  suit  without  having  previously  * 
obtaizi^.  a  stasaped  certificate,  should  be  capable  of  maintaining 
^^y  action  for  the  recovery  of  any  fee,  reward,  or  disbursemjOi^t ; 
but    tbera  was  nothing  to  preveot  the   clie^vt  from  paying  the 
attorney,  and  the  want  of  a  certificate  could  not  create  any  im- 
propriety on  the  part  of  the  ^ient  in  doing  so.     No  doubt  he 
iiiiglit  liave  refused  to  pay  the  costs  incurred,  but  he  was  bound  in 
lionour  to  pay  them,  and  if  he  had  dotoe  -so,  and  there  was  nothing 
to  shew  tliat  he  had  not,  he  had  a  right  to  recover  them  from  the 
IpeTBou  who  had  been  ordered  to  pay.     The  appeal  must  be  dis- 
missed witti  costs. 

Solicitors:  Mr.  B.  Hope;  Mr.  T.  S.  IStrangways. 


ATTOBNET-QENERAL  i;.  GREAT  WESTERN  RAILWAY         l.  jj 

COMPANY.  ig,2 


[1872     A.     70.]  .     .      .     ,    .     JtrfySl. 

.  XJnder  the  powers  of  certain  Act«  pf  Parliament  juiictiona  u-^EMrd.mtule  \^ 

tween  the  main  line  o^  a  railway  company  and  two  branch  lines  of  railway  on 

opposite  sides'of  the  tnain  line ;  so  that  trains  coming  fh>m  one  o^  thehianch 

:     ham  ranSor  jone-diBta&oe along  tha  maia  line  aod  then  passad^dki  to tl^e 

other  branch  line.    Some  yean  aft^irards  the  ooqipai^y.  laU  iiown  a'SftienPiC 

railway  parallel  to  their  main  line  for  about  a  mile,  and  substituted  for  one 

of  the  original  junctions  a  new  junction,  nearly  opposite. to  the  other arigi|ial 

j auction,  ao  as  to  form  between  the  two  branch  lines  a  level  crossing  over 

the  main  lxtx% .  The  company  also  made  two  new.stations  on  thia  new  line  h-  . 

^eld  (affirming  the  decision  of  fVickenSf  V.C.),  that  the  new  line  was  a 

milway  or  portion  of  niiFway  which,  under  5  *  6  Vict,  a  55,  s.  4,  conid  not 

he  ^pewki  v^jjbt,(lQt}.pB5i^ou8  notice  tothe'Boardof  ^  ' 

T>  -     . ,     .    . 

X3Y  the  SctmmervmUh  and  City  BaUway  Act,  1861,  »  company 

was  incorporated  with  power  to  coiwtract^  among  oih&i  thiaga^ia 

(1)  LawHep.9Eq.  $a 
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L.  JJ.      railway  oommenoiiig  by  a  joncfion  with  ike  Great  Wmtem  Bail- 

1872        Miy  (which  was  then  and  had  for  maay  yeafs  been  coBstmcted) 

ATTomr*  ^^^^  Oreei^  Lane  Bridge^  a  point  distant  about  rather  more  than  a 

GBrnii^     iQJi^  fg^^  the  Paidm^tm  Station  of  the  Ghwi  Wedmm  BaAway, 

GuAT      and  the  point  of  jonotion  was  shewn  (m  the  p]ao& 

Bailwat  Co.      The  railway  was  accordingly  constnicted  with  the  junction  near 

Qteen  Lane  Bridge^  and  notice  of  the  company's  intention  to  open 

the  line  for  public  traffic  was  duly  given  to  the  Board  of  Trade, 

pursuant  to  5  &  6  Yict  c.  55,  s.  4.    The  opting  of  this  line  waB» 

after  inspection,  duly  sanctioned  on  the  10th  of  June,  1864,  and 

the  working  thereof  was  commenced  shortly  afterwards. 

By  the  Metropolitan  BaUway  Act,  1854,  power  was  given  to  the 
Metropolitan  BaUway  Company  to  construct  (amongst  other  rail- 
ways) a  branch  line,  which  was  to  commence  at  a  point  in  PraeA 
Street  and  to  terminate  by  a  junction  with  the  line  of  the  Cheat 
Western  Bathoay  in  or  near  their  new  station  at  Padiington^  whidi 
was  then  in  course  of  construction ;  but  the  point  of  junction  was 
not  shewn  on  the  plans.  In  the  year  1862  the  MetropoUtam  BaU- 
way Company  had  completed  the  construction  of  that  branch  line, 
with  a  station  at  its  western  extremity,  known  as  Bi$hop'$  Bead 
Station,  close  to  the  Paddington  Station. 

The  Metropolitan  BaUway  Company  gave  due  notice  of  th^  in- 
tention to  open  this  branch  line  for  public  traffic,  and  the  Board  of 
Trade  after  inspection  sanctioned  the  opening,  which  took  place  in 
January,  1863.  About  this  time  the  junction  between  the  Metro- 
politan BaUway  and  the  Great  Western  BaUway,  beyond  Bishops 
Boad  Station  and  near  Westbourne  Bridge,  had  been,  constructed. 
There  was  a  dispute  whether  this  was  done  before  or  after  the 
inspection ;  and  no  formal  sanction  to  the  junction  appeared  to 
have  been  given. 

By  means  of  these  junctions  the  trains  of  the  Metropolitan  Bail- 
way  came  on  the  line  of  the  Great  Western  BaUway  near  WesBxmme 
Bridge,  and  running  for  some  distance  along  the  line  of  the  Great 
Western  BaUway,  ran  on  to  the  line  of  the  Hammersmdih  BaUway 
near  Chreen  Lane  Bridge. 

Some  time  prior  to  October,  1871,  the  Cheat  Western  BaUway 
Company  constructed  a  double  line  of  railway  over  their  own 
land,  running  parallel  to  the  main  line  of  the  GrecU  Western  BaU- 
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^ay,  in  continuation  of  the  line  of  tiie  HammersmUh  BaUiway^  ih)m       L.  J  J. 
near  Ofeefn  Leme  Bridge  to  a  point  near  Wes(boume  BridgSy  and        1872 
formed  a  new  junction  there  (in  substitution  for  the  old  Qrem   attobnst- 
Lcme  junction,  which  they  removed),  nearly  opposite  to  the  junction     Gmbal 
with  the  Meiropditcm  Bailway,  so  that  the  pair  of  junctions  con-    ^^^^ 
stituted  a  level  crossing  over  the  main  line  of  the  Orsai  WeHem  Railway  Co. 
BaiUoay,  by  means  of  which  the  trafiSc  from  the  Hanimenmith  to 
the  MetropoUtim  Line  was  worked  by  the  Metropolitan  Bmlway^ 
with  tiie  permission  of  the  Oreat  Western  Compcuny. 

The  Oreat  Western  Bailimy  Oompa/nf  also  made  two  new  stations 
on  this  new  line  of  railway,  called  W^Bxmme  Park  Station  anl 
Boyal  OcJe  Station. 

The  new  line  of  railway,  and  the  new  stations,  and  the  new 
junctions  were  never  submitted  for  inspection,  and  no  notice  in 
recpect  thereof  was  ever  given  to  the  Board  of  Trade  in  pursuance 
of  5  &  6  Vict.  c.  55  (1),  and  the  use  of  them  was  never  sanctioned 
by  the  Board  of  Trade. 

The  Board  of  Trade,  after  some  correspondence  with  the  Great 
Western  Baihoay  Company,  proceeding  under  7  &  8  Vict.  c.  85, 
s.  17,  on  the  17th  of  May,  1872,  certified  to  the  Attomej^eneral 
that  the  provisions  of  5  &  6  Vict,  c  55,  had  not  been  complied 
with  on  the  part  of  the  Oreat  Western  Bailway  Company ,  inasmuch 
as  they  had  continued  within  a  year,  and  were  still  continuing)  to 

(1)  By  5  &  6  Vict  a  55,  b,  4,  it  waa  '  B}-  s.  6,  it  was  enacted  that,  if  the 
enacted,  that  no  railway  orportion  of  any  officer  appointed  to  ini^)ect  any  such 
railway  shall  be  opened  for  public  con-  railway  or  portion  of  railway  should,  after 
veyance  of  passengers  until  one  calendar  inspection  thereof,  report  in  writing  that 
month  after  notice  in  writing  of  the  in-  in  his  opinion  the  opening  of  the  same 
tention  of  opening  the  same  shall  have  would  be  attended  with  danger  to  the 
been  given  by  the  company  to  whom  public  using  the  same,  by  reason  of  the 
such  railway  shall  belong  to  the  Lords  incompleteness  of  the  works  or  per- 
of  the  Committee  of  the  Privy  Council  manent  way,  or  the  insufiBciency  of  the 
appoizited  for  Trade,  and  imtil  ten  days  establishment  for  working  such  rail- 
after  notice  in  writing  shall  have  been  way,  together  with  the  grounds  of  such 
given  by  the  company  to  the  Lords  of  opinion,  it  should  be  lawful  for  the 
the  Committee  of  the  time  when  the  Lords  of  the  Committee  to  order  and 
said  railway,  or  portion  of  railway,  direct  the  comptay  to  postpone  such 
will  be,  in  their  opinion,  sufiSciently  opening  for  any  period  not  exceeding 
•completed  for  the  safe  conveyance  of  one  calendar  month, 
passengers  and  ready  for  inspection. 
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t.J3. 
1872 


Attoiwet* 
General 

V, 

Gbeat 

WttTER.V 

Railway  Co. 


use  the  new  portion  of  railway  for  the  pabfic  conveyance  of 
passenger^  without  any  notice  X)f  their  intemtion  of  opanitig jtbe 
same  bemg  given  to  the  3oai:d  of  Trade;  and  that  it'woiild  be 
for  the  public  advantage  that  the  company  should  be  reatraiiied 
fi^om  using  the  said  portion  of  railwav. 

On  the  12th  of  July,  187: 
Attorney-General  against  tht 
and'  the  secretary  thereof,  sta 
ways  crossed  was  a  source  ( 
danger  had  been  iticreased 
crossing ;  and  praying  a  deck 
ol  railway  without  notice  to  tl 
not  complied  with  the  provisi 
an  injunction  against  the  use 

Hyidence  was  ^iven  in  p 
crossing  was  dangerous,  and  1 
pened  there.  The  Defendant 
crossing  was  much  safer  than 
d6nts  were  not  attributable  tc 
av6rylarge  sum  of  money! 
alterations  in  sidings  and  si 
without  giving  notice  to  the  1 

A  motion  was  made  on  bel 
tion,  which  was  granted  by  il 


(1)  1872.  July  26. 
SiB  John  Wickeks,  Y.C.  : — 

Nearly  all  the  argomentfi  in  oppo- 
sitioii  to  this  motion  are  covered  by 
the  oaie  ai  Jitomey^O^nerai  v.  Oxford, 
WfnveaUr^  and  Wdvtrhampitm  Kail- 
wi»y  Company  (2  W.  R.  332).  That 
was  the  first  decision  on  the  subject, 
but  it  has  always  been  xxmsidered  as 
laying  down  the  law  correetly. 

It  ia .  said,  however^  that  the  urn- 
sanctioned  alteration  is  an  improve- 
ment, and  tends  to  the  greater  safety 
and  advantage  of  the  public ;  but,  in 
my  opinion,  that  is  a  matter  with 
which  we  have  nothing  to  do.    Then 
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Attobnbt- 
Gbeax 


The  company  appealed. 

Sir  /,  JT^rrfaid,  Q.C.,  Mr.  Dickinnon,  Q.C.  (Jffr.  S^d  ancl  Mr. 
J5*  -i.  iUfard  with  them),  for  the  company : — 

It  is  the  avowed  intention  of  tlie  Board  of  Trade  to  compel  U3       

to  make  a  bridge  or  tunnel,  although  Parliament  has  exprewly  bIJ^^o. 

-anthOTzed  the  lines  to  cross  at  a  level,  and  haa  taken, away  tte         

Authority  of  the  Board  of  Trade  on  that  subject     However  dan- 
^eroufl  the  inspector  may  consider  a  level  crossing  to  be,  he  cannot 
stop  it  if  it  is  authorized  by  Parliament  and  is  properly  constructed. 
We  have  merely  altered  the  position  of  the  junction,    W§  had  a 
right  to  cross  at  a  level,  and  we  have  merely  altered  the  mode  of 
doing  it;  thereby,  in   fact,  making  the  crossing  much  less  dan- 
gerous.    The  company  have  merely  put  upon  their  owp  land  addi- 
tional lines  of  railway  for  their  own  convenience,  and  it  is  impos^le 
to  toy  that  in  all  sucli  alterations  the  Board  of  Trade  is  to  be  coa- 
solted.     The  Board  of  Trade  does  not  pretei^  to  say  that  the 
works  ^re  hicotnplete  or  insufficient.     In  the  case  of  Attorney^ 
Oenerdl  v.'  Oxfiyrdy  Worcester,  and  Wolvm-hampton  BaUw<;ty  Com" 
P^^if  (^y»  on  which  the  Vice-Chancellor  relied,  the  inspjBctor  had 
reported  one  of  the  lines  incomplete  and  unsafe.    Moreover,  it  la 
inipossible  for  us  to  make  either  a  tunnel  or  a  bridge  w;^tbout 
further  powers  from  Parliament.    The  inconvenience  of  ^pping 
the*traffic  by  injunction  will  be  enormous. 


right    to  interfere.    But  the  Board  of 
Trade    is  a  public  body  appointed  to 

ph>tect  the  piubHc,  and  it  is  diflScult  to 
.see  how  their  abstention  from  action 

in  a  p&rticular  case  can  be  held  to  be  a 

waiver  of  the  right  to  interfere  in  a 
,  subsequent  and  diflferent  case.  Lastly, 
it  is  said  that  the  Attomej-General 
ought  to  have  moved  more  promptly^ 
4ind  they  ought  not  now  to  be  allowed  to 
have  an  interlocutory  injunction.  This 
objection  fails  on  the  facts,  even  if  the 
Attorney-General,  moving  ex  officio, 
were  subject  to  the  same  consideration 
:as  regards  promptitude  which  affects  an 
individual  seeking  to  enforce  his  per- 
sonal rightfi.    The  Court  is  always  un- 


willing to  decide  on  a  motion  for  an 
injunction  the  question  to  be  decided 
on  the  healing ;  but  where,  a^  fh  this 
case*  the  mateoals  are  not  snaoefrtible 
of  variaticHi  or  addition*  and  when  the 
final  and  cctopetexit  authoritieB  deolaro 
that  the  oontinuaDoe  of  the  thing  oonn^ 
j^^ained  of  pats  the  jjMiUic  in  peril,  I  «in 
booD^,  as  I  entertain  no  doubt  as  to 
the  right,  to  giant  the  injunction  at 
once.  To  give  the  company  time  to 
ni4kk€  the  necoBsary  anangcaoents,  the 
iDJtmotion  is  not  to  oome  into  opemtloa 
beft»«thelrtof  Octobornsxt,  tlKw^, 
perhaps,  I  taay  be  doing  'wrong  in 
granting  so  long  a  delay. 

(I)  2  w.  R  aaa 
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The  SolicUoT'Generdl  (Sir  G.  Jem[)y  and  Mr.  Eemming^  in  sap- 
port  of  the  information,  were  not  called  upon. 


Attobniy- 
Gehxsal 

V. 

Obeat 
Webtebn 
Railway  Co.  Vice-Chancellor,  for  this  reason 


Sib  W.  M.  James,  L.  J. : — 

It  appears  to  me  that  we  cannot  alter  the  order  made  by  th( 

The  Act  5  &  6  Vict  c.  55,  s.  4 
says  that  a  company  must  not  open  a  line  of  railway,  or  a  por 
tion  of  a  line  of  railway,  without  giving  the  proper  notice  to  the 
Board  of  Trade,  so  that  it  may  be  duly  inspected.  That  is  what 
the  Act  of  Parliament  has  said,  and  the  Board  of  Trade  say  thai 
they  are  bound  to  exercise  their  powers  for  the  protection  of  the 
public.  The  only  question  upon  that  point  is,  whether  this  is  £ 
railway,  or  a  portion  of  a  railway,  which  has  been  opened  without 
such  notice.  I  must  confess  that  I  cannot  bring  my  mind  to  doubl 
that  this  really  is  a  portion  of  a  railway— that  is  to  say,  it  is  a  line 
of  railway  between  half  a  mile  and  a  mile  long,  over  which  pas- 
senger trains  are  to  run,  and  as  to  which  it  is  as  essential  for  the 
Board  of  Trade  to  see,  for  the  protection  of  the  public,  that  the 
works  are  complete  and  safe  as  it  would  be  for  them  to  inquire 
into  anything  else.  It  is  not  because  it  happens  to  be  upon  the 
land  of  the  Chrecd  Western  Railway  Company^  and  parallel  witli 
some  other  line  of  the  company,  that  it  may  not  be  the  source  oi 
great  danger. 

Then  as  to  the  time.  The  company  will  have  plenty  of  time 
between  this  and  the  Ist  of  October  to  give  the  notice,  and  there 
will  be  a  month  further  after  the  notice.  Then,  of  course,  it  will 
be  for  the  ofiScer  appointed  by  the  Board  of  Trade  to  inspect  the 
railway,  and  it  will  be  for  him  upon  his  responsibility  to  report; 
and,  of  course,  the  Court  must  suppose  that  he  will  report  honestly,, 
truly,  and  fairly,  whether  in  his  opinion  the  opening  will  be  attended 
with  danger  to  the  public  using  the  same,  by  reason  of  the  incom- 
pleteness of  the  works  or  permanent  way,  or  the  insufficiency  of 
the  establishment  for  working  the  railway.  He  will  have  to  report 
that,  and  the  ground  of  his  opinion,  to  the  Board  of  Trade,  and  if 
he  does  not,  within  the  proper  time,  make  such  a  report,  or  if  his 
report  is  one  which  the  railway  company  think  they  can  bring 
under  the  notice  of  the  Court,  shewing  that  there  is  no  danger,  then 
there  will  be  liberty  for  them  to  apply  to  dissolve  the  injunction. 
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I  think  they  ought  to  have  liberty  to  apply  to  the  Yacation  L  JJ. 

Judge  in  case  of  no  report  being  made,  or  after  any  report  made  1872 

by  the  proper  officer  appointed  by  the  Board  of  Trade.    Li  the  attobnet- 

meantime,  the  injunction  must  stand,  merely  giving  them  the  time  ®"^*^^ 

they  have  under  the  order  of  the  Vice-Chancellor  in  which  to  jGreat 

,  Westers 
give  the  notice  to  the  Board  of  Trade.                                              Bailwat  Co. 

Sib  G.  Mellish,  L.J.,  concurred. 

Solicitors  for  the  Informant :  Messrs.  Baven  &  Bradley. 
Solicitors  for  the  Defendants :  Messrs.  Young,  Maples,  dk  Co. 


JONES  V.  FEOST.  L.jj. 

[1867    J.    186.]  W2 

In  re  FIDDET  (a  Solicitor).  '^•!!!!^- 

Solicitot^i  Lien — Charge  on  Property  recovered — 28  <fc  24  Vid,  c  127,  «.  28— 
UseUss  Suit — Suit  no  longer  pending — BecitcU  in  Deed  by  Married  Woman 
— Eitoppel. 

A  solicitor  is  entitled  to  a  charge  for  his  costs  on  property  the  subject  of 
a  sucoessful  suit  conducted  by  him  against  an  incumbrancer,  although  the 
incumbrance  be  entirely  valueless,  provided  it  formed  a  cloud  upon  the  title. 

It  is  no  objection  to  an  application  for  such  a  charge  that  it  is  made  in  a 
suit  which  is  no  longer  pending,  and  which  was  never  brought  to  a  hearing, 
nor  that  the  property  has  been  sdd  before  the  application  of  the  solicitor. 

Semhle,  a  married  woman  is  bound  by  estoppel  by  a  recital  in  a  deed  duly 
executed  and  acknowledged  by  her,  in  the  same  manner  as  if  she  were  a 
feme  sole. 

Order  of  the  Master  of  the  Rolls  affirmed. 

X  HIS  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls. 

William  Blackman,  by  his  will,  dated  the  18th  of  December^ 
1822,  devised  a  freehold  messuage  and  premises  in  the  city  of 
London  to  trustees  upon  trust  to  pay  the  income  to  his  wife, 
Martha  Blackman  (afterwards  Martha  Wright)^  during  her  life, 
and  after  her  death  upon  trust  to  pay  the  income  to  his  daughter, 
EUen  Waits  Blackman,  during  her  life  for  her  separate  use,  and 
after  her  death  in  trust  for  all  the  children  of  his  said  daughter  as 
tenants  in  common  in  fee ;  and  in  default  of  children  he  declared 
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L.  Jjr.      that  the  hereditaments  should  be  held  in  trust  for  his  son,  WiRiafn 
1872       Blaekman  the  younger,  in  fee.    The  testator  died  in  Koyember 
1828. 
Ellen  WaHaBlOfehman  maxried  G.  Bradbury,  but  had  no  chQdren 
W.  Bhekman  the  younger  had  one  child  only,  namely,  Jam 
FiBDxT      Nottmgham  Jonn,  the  wife  of  Thanuu  Jomb, 
<aSouoitob).       q^  ^^  27th  of  NOY 

WaiiB  Bradbury,  and  f 
Mr.  and  Mrs.  Jones  ex 
that  W.  Blaekman  the  ] 
ration  of  £25,  they  con 
estate  ajad  interest  of  t 
said  T.  Jones  in  her  rig] 
trusts  of  the  will  (^  IF. 
ham  JaneSf  as  the  only  c 
deoeased,  was  or  would 
mainder  expectant  or  cc 
Wright,  and  upon  the 
without  issue." 

This  indenture  was  duly  acknowledged  by  Mrs.  Jonee. 

W.  Blaekman  the  younger  died  on  the  12th  of  March,  186i 
intestate. 

On  the  31st  of  December,  1867,  Mr.  and 
bill  in  the  Bolls  Court  against  JVos<  for  the  p 
the  sale  of  Mrs.  Jone^  expectant  interest  TA 
solicitor  employed  by  the  Plaintiffs  in  fllii 
12th  of  June^  1868^  Mr.  Fiddey  was  substii 
solicitor  for  the  Plaintiffs ;  but  on  the  15th 
BuU  was  restored  as  solicitor  in  Mr.  Fiddey\ 
of  December,  1868,  Frost  put  in  his  answ 
mitted  td  reconvey  to  the  Plaintiffs  their  inl 
on  being  repaid  the  sum  of  £25. 

On  the  26th  of  February,  1869,  Mr.  Btii 
and  Mr.  Fiddey  was  t^nstated  as  solicitor  t 
tiie  16th  of  August,  1869,  Mr.  and  Mrs.  Jone^ 
sionairy  interest  for  its  full  talue  to  8.  0.  H 
it  to  J.  L.  Heinrieh. 

On  the  27th  of  October,  1869,  Messrs. 
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Beinri^'s  solidtons,  were  substitated  for  Mr.  Fiddey  as  solicitors  L.  JJ. 

for  tjbie.F]aiD|(i£b  in  the  suit  1S72 

In  June,  1870,  the  bill  in  Jones  v.  Frost  was  dismissed  by  con-  jq^ 

seixfc  of  all  parties,  and  the  property  reoonveyed  by  Frost.  Y^on. 

In  November,  1870,  the  suit  of  Boinrioh  v.  SuUon  was  com-  - — 

menced  by  Beinrteh  against  some  other  persons  claiming  interest  Fiduxt 

ia  the  property.  (aSoucito.). 

Hr.  Fiddey  had  his  bill  of  costs  in  Jones  v.  Frod  taxed  at  £120, 
^jid  took  out  a  sumxaons  in  the  Chamber  of  the  Master  of  the 
Holls,  asking  |or  a  charge  for  his  costs  upon  the  property  recovered 
in  that  suit,  under  the  28th  section  of  the  8oUeiiors  Act,  1860  (28  & 
24  Vict,  c  127).  The  Chief  Clerk  refused  the  application  on  the 
ground,  as  was  stated,  that  the  summons  was  not  intituled  '*In  re 
Fiddey,  (a  Sclicitar),'*  and  that  the  suit  of  Jones  v.  Ftost  no  longer 
existed ;  and  the  summons  was  never  adjourned  into  Court, 

M^,  Fiddey  then  took  out  a  similar  summons  before  Yice-Chan- 
-cellor  MaUns  in  the  suit  otHeinrieh  y.  Sutton,  who  made  the  order 
asked  for ;  but  his  decision  was  reversed  by  the  Lords  Justices  on 
the  ground  that  the  application  ought  to  have  been  made  in  the 
branch  of  the  Court  to  which  the  suit  of  Jones  v.  Frost  had  been 
attaohed  (1). 

Mr.  Fiddey  then  presented  this  Petition  to  the  Master  of  the 
BoUs^  which  was  served  upon  Mr.  and  Mra  Jones  and  upon  ffeinrichj 
stating  the  circmnstapces^  and  praying  for  a  declamtion  that  tiie 
Petitioner  was  entitled  to  -a  charge  upon  the  reversionary  estate  of 
thQ  Plaintifll^  Mr.  and  Mrs.  Jones,  for  the  amount  of  his  tabled  costs 
with  interest.  The  Master  of  the  Rolls  made  the  order  prayed  for, 
and  fromr  this  decision  Bi0inriA  appealed. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Bamadge,  for  the  Appellaut: — 
The  order  is  erroneous  for  several  reasons^    In  the  first  place, 
the  28th  section  of  the  Solicitors  Ad,  I860  (23  &  24  Vict.  o.  127), 
under  which  this  application  is  made,  gives  power  to  make  the 
order  "  to  the  Court  or  Judge  before  whom  any  such  suit,  matter, 
or  proceeding  has  been  heard  or  shall  be  depending."    The  suit,  of 
Jones  V.  Frost  never  was  heard  and  is  not  now  depending,  for  it  has 
been  dismissed ;  therefore  the  Court  has  no  jurisdiction. 
(1)  See  Iltinrich  t.  Sutton,  Law  Kep.  6  Ch.  865. 
Vol.  Vn.  3  g  1 
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L.  JJ.  In  the  secoutl  place,  nothing  at  all  was  recovered  or  preserred 

1872  hj  means  of  that  soit.  For  at  the  time  wiien  the  deed  was  exe- 
cnted  Mrs.  J<mee  had  no  interest  but  a  mere  possibility,  which  she 
could  not  convey.  If  she  had  been  a  feme  sole  she  might  have 
been  bound  by  ^vay  c^  estoppel  by  the  statement  in  the  deed  that  hei 
father  was  dead,  but  there  is  no  authority  for  holding  a  married 
(A  LiaTOB>  ^j^jjj^Q  bound  by  estoppel  in  such  a  case.  She  did  not  even  pro- 
fess to  convey  the  estate,  but  only  her  '*  interest "  in  it,  M'hidh  vai 
nothing.  The  suit  and  subsequent  reconveyance  were  therefore 
entirely  useless. 

[The  LoKD  JuBTiCE  James  referred  to  Crofts  v.  Middlehm  (1). 

Again,  Mr.  Fiddey  was  not  the  solicitor  at  the  time  wlien  th( 
bill  was  filed,  nor  when  the  suit  was  dismissed.  He  cannot  be  8ai( 
to  have  recovered  or  preserved  anything. 

Mr.  SofUhffatey  Q.C.,  and  Mr.  Ceett  Daley  for  the  Petitioner,  wer( 
not  called  on. 

Mr.  Pace,  for  Mr.  and  Mrs.  Joms. 

Sir  W.  M.  Jakes,  L.J. : — 

In  this  case  several  points  have  been  raised  and  argued  whici 
have  no  real  bearing  on  the  question  at  issue.  A  solicitor  asks  fa 
a  declaration  that  he  has  a  charge  on  some  property  recovered  ii 
a  suit  in  which  he  was  employed,  and  the  Respondent  says  tha 
•  he  recovered  nothing  whatever,  because  the  suit  was  practical!] 
useless.  The  solicitor  was  employed  by  Mr.  and  Mrs.  Jones  fo 
the  purpose  of  getting  rid  of  a  deed  which  Mrs,  Jones  had  executed 
and  by  which  she  was  bound  as  fully  and  effectually  as  if  she  hac 
been  a,  feme  sole.  By  the  deed  she  purported  to  convey  all  hei 
interest  in  the  property,  and  it  contained  a  statement  that  he 
father  was  dead.  It  is  not  necessary  now  to  decide  what  is  th( 
effect  of  a  married  woman  making  a  statement  of  that  nature  in  t 
deed,  but  I  apprehend  that  when  the  point  comes  to  be  decided  r 
will  be  held  that  it  has  exactly  the  same  effect  as  if  she  were  i 
feme  sole.  However,  the  suit  was  carried  on,  and,  as  it  seems  t( 
me,  for  the  benefit  of  Heinrich,  who  was  the  purchaser ;  and  then 
(1)  8  1\  M.  &  G,  192L 
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by  a  eompromisey  the  bill  was  dismissed  and  a  reconveyance  made       L.  JX 
which  was  really  for  the  benefit  of  the  purchaser*    Under  these        1872 
circumstances,  I  am  of  opinion  that  the  property  was  property       j^j^ 
recovered  by  the  instrumentality  of  the  solicitor.    It  was  freed      ^^ 

from  that  charge,  incumbrance,  or  cloud  which  afibcted  it,  by  the        

suit ;  and  therefore  the  solicitor  is  entitled  to  the  charge  he  asks  Fiddev 
for.  I  can  see  no  difference  between  the  position  of  the  Plaintiflfis  ^^  ^"^'"^^^ 
and  the  purchaser.  He  knew  that  there  was  a  pending  suit^  and 
that  costs  must  have  been  incurred  in  it,  and  he  ought  to  have 
inquired  whether  the  solicitor  had  been  paid ;  at  all  events,  the 
purchaser  ought  not  to  stand  in  the  way  of  the  solicitor's  right  to 
a  charge. 

I  am  therefore  of  opinion  that  the  order  was  right;  and  the 
appeal  must  be  dismissed  with  costs. 

Sib  G.  Mellish,  L.  J.,  concurred. 

Solicitors :  Messrs.  WUhinson  &  Howlett ;  Mr.  Fiddey. 


BEATTIE  V.  LORD  EBURY.  L.JJ' 

[1868    B.    257.]  iSI? 

Juy2  g, 
Misre])resentaiion  of  Fact  cr  Law — Liahility  to  make  good  Keprescntatim^ —  1 1,  29. 

Direetor$^^Personal  lAability^  """" 

Three  directors  of  a  railway  company  opened,  on  behalf  of  the  comj^ny, 
an  account  with  a  bank,  and  aent  a  letter  signed  by  the  three  as  directors 
requesting  the  bank  to  honour  cheques  signed  by  two  of  the  directors  and 
countersigned  by  the  secretary,  Tho  account  baring  been  largely  overdrawn 
by  means  of  such  cheques,  the  bank  sued  the  company  at  law,  recovered 
judgment  in  1865,  and  issued  an  elegit  The  proceeds  being  insuflBcient  ti» 
satisfy  the  debt,  the  bank  filed  a  bill  to  make  the  directors  personally 
liable : — 

UM  (reversing  the  djecision  of  Bacon^  V.C.),  that  tho  letter  did  not  make 
the  directors  personally  responsible  for  the  debt,  for  that,  assuming  the  letter 
to  contain  a  representation  that  the  directors  had  power  to  overdraw  the 
account,  and  such  representation  to  be  erroneous,  this  was  not  a  misi^preBenta- 
tion  of  &ct  which  the  persons  making  it  were  bound  to  make  good,  but  oaly 
a  mistaken  representation  of  the  law ;  and,  moreover,  that  even  if  it  had  been 
such  a  false  representation  as  the  directors  were  bound  to  make  good,  the 
bank  would  have  had  no  claim  against  them,  since  it  had  been  able  to 

8C2  1 


Digitized  by  VjOOQIC 


778  CHANCERY  APPEALS.  [L. 


1872 


L.  J  J.  enforce  the  same  remedies  against  the  conrpany  as  if  the  tepresentetien  1 

been  true. 

«S^^^  tbat  the  letter  did  sot  iaTolve  any  representation  that  the  direct 
r.EATTiE  had  any  other  power  than  the  ordinary  powers  of  directors. 

,  **•  In  1864  a  negotiation  took  place  between  the  company  and  the  bank  as 

EuLRY.  the  company  giving  security  fur  the  overdrawn  aooottnt>  and  in  l>eceiDl 

1864,  the  bank  manager! wrota  to  tJje  secretary  of  the  eomjpany,  "I 

directed  to  apply  to  you  for  a  traiisfer  of  at  least  £20,000  of  the  unissi 
preference  shares  into  the  joint  names  of  myself  and  J.  A.  B^  to  be  held 
the  bank  as  collateral  security,  and  I  am  to  request  that  your  mdsff 
debentures  are  to  be  transferred  into  the  same  mimes,  you  ondertakhig  to 
this  when  you  are  in  a  position  to  issue  tbem/*  The  secretary  replied  t 
the  directors  assented,  and  had  directed  him  to  allot  the  sliares  to  the  Ix 
manager  and  J,  A,  B,  as  collateral  security.  In  the  following;  xnonti], 
company  having  sanctioned  the  issue  of  the  preference  shares,  the  secret 
wrote,  ^*  I  am  now  prepared  to  place  the  shares  and  debentures,  named 
your  letter  in  yoiir  possession  as  collateral  security  to  the  bank.  I  prop( 
as  the  course  usually  adopted  in  such  cases,  to  register  the  shares  in 
names  of  two  of  the  directors  of  the  oompany,  who  will  execute  a  transfer 
them  to  you  and  J^  A.  B,  on  a  mutual  underatandfaig  tbafc  tiiey  are  to 
held  by  you  only  as  collateral  security  for  the  debt  due  to  the  bank.**  \ 
manager  replied,  ''I  am  quite  prepared  to  accept  the  shares  and  debenti 
as  collateral  security  pending  your  disposal  of  them.**  Preference  shares  \^ 
accordingly  issued  to  two  of  the  directors,  and  transferred  by  tbem  to 
bank  manager  and  J,  A,  B^  and  debentures  given  to  the  same  two  direct 
which  were  similarly  transferred.  Nothing  had  been  i^aid  on  the  shares, : 
the  company  were  not  yet  in  a  position  legally  to  issue  the  clebentures. 

Hdd  (reversing  the  decision  of  Bacon^  V.C.),  that  the  above  circmofitaQ 
did  not  make  the  directors  personally  liable,  and  that,  on  the  construct 
of  the  correspondence,  the  directors  had  not  made  any  representation  that 
shares  iand  debentures  were  valid  and  fully  paid-up  shares  and  dcbentu 
but  the  nature  of  the  agreement  was  only  that  the  shares  and  debenti] 
should  be  placed  under  the  ixmtrol  of  the  bank,  so  that  when  they  were  tal 
up  by  the  public  the  money  paid  for  them  must  come  to  the  hands  of 
bank. 

Cdl€n^.WHglU{\),B 
Bank  of  Australasia  (3) 

1  HIS  was  an  appeal  I 
maniwarih  Ratltoay  Con 
'Bacon,  who  had  held  th 
the  company  to  the  Unu 
The  bill  was  filed  by  < 
managers,  and  VoAn  Cha 

(1)  8  E,  &  B.  647. 

(2)  Law  Rep.  6  Q.  B.  27( 


Digitized  by  VjOOQ IC 


VOIi.  VII.] 


CHANCERY  APPRAIA 


779 


bank,  againfit  Lord  Ebury,  the  Hon.  B.  A.  Caj^,  the  Hon.  B.  TV. 
Oro8veru>i\  Joseph  Cary,  and  /.  H.  DiUon,  five  of  the  directors  of 
the  Watford  and  Rickmansworfh  Railway  Company^  Mexancld' 
Forbes,  the  secretary,  and  the  railway  company  itself. 

By  tbe  Waiford  and  Rickmansworfh  Railway  Act,  I860,  passed 

on  the  3rd  of  July,  1860  (23  &  24  Vict,  a  cxi.),  it  was  enacted 

that  the   four  first-named  Defendants,  with  four  other  persons, 

shonld  be  incorporated  by  the  name  of  the  Watford  and  RicimuTi^a^ 

^vcnrth  Railway  Company  ;  and  the  same  eight  persons  were  named 

the  first  directors.    The  share  capital  of  the  company  was  to  bo 

£40i,000  in  4000  shares  of  £10  each. 

Sect.  9  provided  that  the  company  might  borrow  on  mortgag-e 
any  sum  not  exeeeding  £13,000,  but  no  part  of  saoh  sum  was  to 
be  borrowed  until  the  whole  of  the  capital  should  have  been  sub- 
scribed for  and  one  half  paid  up. 

The  Union  Bank  were  appointed  the  company's  bankere;  and, 
in  pursuance  of  a  resolution  passed  at  a  board  meeting  of  the  com- 
pany's directors,  held  on  the  4th  of  July,  1860,  the  following  letter 
was  on  the  same  day  written  and  sent : — 
"  To  the  Directors  of  the  Union  Bank  of  London,  or  their  Manager, 

ait  the  Temple  Bar  Branch,  Cliancery  Lane. 
"  Grentiiemen — 

"  Waiford  and  Rickmantwoiih  Railway. 
"  Please  to  honour  the  cheques  of  this  company  signed  by 
tivo  of  the  directors,  and  countersigned  by  the  secretary. 

''Joseph  Gary,  \  Three  of  thedirec- 
"Rey.  Capel,     I       tors  of  the  above 
""J.  Warwick.  J       company. 
**  Dated  this  4th  July,  1860." 

Barly  in  1861  an  advance  of  £6000  from  the  bank  beiny  re^ 
quested,  the  bank  took  from  the  Defendants,  Lord  I^mry,  Capel, 
ajad  Gary,  and  a  fourtfi  (then)  director,  Warwick,  a  letter  whereby 
the  writers  "undertook,"  in  consideration  of  t}ie  advance  of  that 
sum  by  the  bank,  "  that  the  said  sum  of  £600Q  a^d  interest  shall 
be  repaid  you  within  six  months  from  the  date  of  tlie  advance, 
from  the  calls  due  on  the  shares  of  the  company." 

On  the  8th  of  August,  1861,  the  Defendant  DiUon  became  a 
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director.  The  account  of  the  company  having  become  consider- 
ably overdrawn,  Beattie^  as  manager  of  the  bank,  wrote  on  Ae 
10th  of  December,  1862,  to  the  solicitor  of  the  company  to  say 
that  he  had  been  instructed  by  the  directors  of  the  bank  to  call 
the  attention  of  the  company's  directors  to  the  large  amount  owing 
to  the  bank,  and  to  request  an  early  liquidation ;  and  he  asked  the 
solicitor  to  obtain  the  signature  of  the  chairman  and  directors  to  a 
form  of  guarantee,  which  he  inclosed,  making  them  personally 
liable  for  repayment  by  the  company  of  what  was  due.  To  this 
form  of  undertaking  the  railway  directors  objected ;  whereupon, 
on  the  11th  of  December,  Mr.  BeaUie  again  wrote,  saying  that  he 
must  have  the  personal  guarantee  of  the  directors ;  and  again,  on 
the  12th  of  December,  he  wrote,  "  My  application  to  you  on  the 
10th  instant  was  not  for  an  indemnity  by  the  company,  for  that 
would  not  alter  my  present  position  .  .  .  but  I  require  ...  the 
personal  undertaking  of  every  director  to  hold  the  bank  harmlesB.'' 
After  this  BeaUie  had  an  interview  with  the  five  ficst-named 
Defendants,  and  on  the  19th  of  December,  1862^  be  wrote  to  Lord 
Ebury  as  follows : — 

"  Watford  and  Bdchmanevoortk  Bailioaff. 
"  My  Lord, — I  have  to  thank  your  Lordship  and  the  directors  for 
so  kindly  granting  me  an  interview ;  and,  in  compliance  with  your 
request,  now  beg  to  state  that  I  shall  be  obliged  by  your  giving 
directions  for  my  being  allowed  to  inspect  all  the  books  of  the 
company  bearing  on  cash  matters ;  also  that  I  may  be  furnished 
with  a  copy  of  the  share  register,  shewing  the  number  of  shares 
issued,  with  the  amount  of  calls  in  arrear.  I  have  further  to 
request  that  the  unissued  shares  be  given  to  the  bank  as  collateral 
security,  and  that  your  board  will  undertake  to  hand  to  the  bank 
such  preference  shares  and  debentures  as  you  may  obtain  authority 
to  raise  in  next  session  of  Parliament." 

Of  the  same  date  there  appeared  the  following  entry  iji  the 
directors'  minute  book : — 

"  Mr.  Beattie  attended  on  behalf  of  the  Union  Bank  to  make 
arrangements  with  regard  to  the  debt  due  to  the  bank,  and  a  letter 
was  subsequently  received  fh)m  him  to  which  Mr.  Jetjee  "  (the  thea 
secretary)  "  was  instructed  to  reply,  consenting  to  his  appHcation." 
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Accordingly,  ou  the  same  day,  the  SQcretary  replied,  stating  that       L.  J j. 
insti'uctions  had  been  givea  to  allow  the  inspection,  and  to  furnish        1872 
A  copy  of  the  share  register  shewing  the  number  of  shares  regis-     b^TJ^ 
tared,  with  the  amount  of  calls  in  arrear;  And  the  writer  con-  ^' 

tinued : — "  My  directors  desire  me  to  assure  you  that  all  unissued      Ebuuy. 
and  all  preference  shares  and  debentures  to  be  created  by  a  bill 
about  being  introduced  into  Parliament  shall  be  handed  to  your 
bank  in  a  sufiScient  amount  to  coyer  the  balance  now  due  upon  the 
account  of  the  company." 

Odl  the  13th  of  July,  1863,  was  passed  the  "  Wa^ard  and  Bick- 
mansvmth  Railway  {Sale)  Aci^  1863  "  (26  &  27  Vict  c.  cxxxi.), 
intituled  "  An  Act  to  grant  furtlitr  powers  to  tlie  Wat/ord  and  Bick- 
Tnansworth  BaMway  Company.''  The  Act,  by  its  preamble,  recited 
iihe  former  Act,  and  that  the  company  had  constructed  the  railway, 
and  that  the  same  had  been  opened  for  traflSc ;  and  continued : — 

**And  whereas  the. company  have  issued  the  whole  of  their 
shares,  and  none  thereof  have  been  forfeited,  and  the  company 
have  borrowed  and  now  owe  £13,000 ;  and  whereas  the  amount 
which  the  company  are  authorized  to  raise,  by  shares  and  by  bor- 
rowing, is  insufficient  for  the  purposes  of  their  undertaking,  and  it 
18  expedient  that  they  be  authorized  to  raise  additional  funds." 

It  was  then  enacted  (sect.  6)  that  the  company  might,  from  time 
to  time,  raise  (in  addition  to  the  sums  which  they  were  already 
authorized  to  raise)  any  further  sums  not  exceeding  £30,000  by 
the  creation  of  new  shares ;  and  might,  from  time  to  time,  fix  the 
amounts  and  times  of  payment  of  calls,  and  dispose  of  such  shares 
*'  on  such  terms  and  conditions,  not  being  less  than  the  nominal 
amount,'*  as  might  be  resolved  upon ;  also  (sect.  7)  that  the  com- 
pany might,  with  the  consent  of  shareholders  thereby  prescribed, 
attach  to  all  or  any  of  the  shares  to  be  created  under  the  powers  of 
the  Act  any  preferential  dividend ;  provided  that  such  dividend, 
should  not  exceed  £5  per  cent  on  the  amount  for  the  time  being 
paid  up  ;  any  deficiency  not  to  be  made  np  out  of  the  profits  of 
any  subsequent  year. 

It  was  also  (sect.  9)  enacted  that  all  such  new.  shares  should  l>^ 
offered  to  "  the  then  holders  of  shares  or  stock  iu  the  company  •** 
and  (sect.  12)  that  if  at  the  time  of  the  creation  of  new  shares  tl^L^ 
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L.  J  J.       existing  shares  or  stodk  were  not  at  a  premium,  then  saoh  m 
1872        shares  might  be  of  such  amount,  and  mtigfat  be  issued  io.  8ii 
B^Im^     manner,  as  the  company  should  think  fit 
jj^  By  sect.  16  the  company  was  empowered  to  bwrow  on  mortga 

Ebubt.  nn  additional  sum  not  exceeding  £10,000,  hut  no  part  of  that  si 
was  to  be  borrowed  **  until  the  whole  of  the  additional  capital 
this  Act  authorized  to  be  raised  by  new  shares  is  hona  fide  si 
scribed  for  or  taken,  and  one  half  thereof  is  paid  up,  and  until  1 
company  shall  proye  to  the  justice  who  is  to  certify  .  .  .  before 
so  certifies,  that  all  such  additional  capital  has  been  subscribed  \ 
or  taken  hond  fide^  and  is  held  by  the  subscribers  or  their  assig 
and  that  such  subscribers  and  their  assigns  are  l^ally  liable  for  t 
same ;  and  by  sect.  17  it  was  provided  that  all  existing  mortgag 
should  have  priority. 

On  the  same  day  the  following  letter  was  signed  and  sent  :— 

« 25,  Parliament  Street,  Westminster,  S,} 

"  13th  July,  1863. 

*'  Dear  Sir,-— We,  the  undersigned,  as  directors  of  the  Waffc 

and  Biekmansworth  Railway,  agree  to  become  personally  responsil 

to  the  Union  Bank  to  the  extent  of  £4000,  now  required  for  i 

claims  due  on  the  company. 

"  To.  J.  Beatiie,  Esq.  **  Ebury. 

"  Union  Bank,  Temple  Bar.  "  Joseph  Cartj. 

"JP.  jF.  Jeyes,  Secretary." 

On  the  22nd  of  January,  1864,  Beattie  wrote  as  ibllows  to  t 
Defendant  Forles,  who,  in  the  previous  November,  had  becoo 
and  then  was,  the  secretary  of  the  cojnpany  :7- 

'*In  the  moiith  of  March  last,  under  permission  of  the  direoto 
I  endeayoured  to  unravel  the  accounts  of  this  company,  with 
view  to  finding  out  what  had  become  of  the  large  amount  of  ca 
drawn  from  this  bank.  After  several  attempts  I  gaVe  the  joatl 
up  for  the  time,  and  relying  upon  the  promises  of  the  board  ti 
the  bank  debt  should  be  the  first  charge  upon  the  prefereo 
i^haresand  debentures,  about  to  b^  raised  by  a  bill  theQ  i^  Farii 
ment,  I  b&'f^e  be6n  anxiously  waiting  some  com?nunioation  i 
nxpnths  in  fulfilment  of  this  promise,  and  in  default  of  the  s$iiie 
liave  to  aisk  you  to  call  an  early  meeting  of  the  directors  for  ti 
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purpose  of  covering  mj  debt  with  snch  an  amount  of  shares  and    '  L.  Jl. 
debentures,  as  collateral  secority,  as  may  be  sufficient.''  1872 

On  the  26th  of  February,  1864,  Forbes  wrote  to  BeatHe^  stating     beatta 
that  the  coupons  for  the  half  year's  interest  due  on  the  l^t  of       ^;^ 
March  on  the  company's  mortgage  deeds  would  be  presented  at      Eotrt. 
the  bank,  and  requesting,  on  behalf  of  the  directors,  the  manager 
to  give  instructions  that  they  might  be  paid,  debiting  the  com- 
pany with  the  yarious  ainounts,  as  on  previous  occasions. 

From  the  minute  book  it  appeared  that,  the  amount  of  the 

coupcms  being  about  £325,  on  the  same  26th  of  February  a 

resolution  was  passed  by  the  company's  directors  that  for  that 

sum  '^the  undersigned  directors  do  hereby  give  their  personal 

guarantee. 

*'Ebury, 

"Joseph  Cary,      Directors. 

''Re^.  Capel, 

"  Alex.  ForleSy  Secretary.'* 

In  answer  to  the  last-mentioned  letter,  Beaiiie,  on  the  27th, 
wrote  to  say  he  could  not  pay  the  interest  on  the  debentures 
without  the  personal  undertaking  of  the  directors ;  and  on  the 
29th  Jbrtes  replied,  inclosing  the  required  undertaking,  the  receipt 
of  which  as  **a  personal  undertaking"  was  acknowledge  by 
BecUtie, 

Throughout  the  same  year  repeated  applications  were  made  on 
behalf  of  the  bank  for  liquidation  of  the  debt. 

On  the  18th  of  November,  1864,  Forbes  wrote  inclosing  to 
Seatiie  a  guarantee.  This  was  in  the  form  of  a  letter  signed  by 
Lord  Ebury  and  Mr.  Dillon,  whereby  the  writers  requested  "the 
manager  to  place  at  the  company's  credit  at  the  bank  the  dum  of 
£1000,  for  which  (they  said)  **we  hereby  give  our  guarantee." 

At  length,  on  the  8th  of  December,  1864,  Beattis  wrote  to 
i^br5«8  as  follows: — 

"  Dear  Sir, — The  delay  in  settling  the  large  amount  due  to  this 
bank  causes  my  directors  considerable  uneasiness,  and  I  have  b^^n 
directed  to  apply  to  you  for  a  transfer  of  at  least  £20,000  6f  the 
unissued  preference  shares  into  the  joint  names  oF  myself  and 
/.  A.  Barton,  Esq.,  of  2,  Princes  Street,  Mansion  Bonse,  to  be  held 
for  the  bank  as  collateral  security;  and  I  am  to  request  nt  the  same 
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'  time  that  your  unissued  debentures  are  to  be  transferred  to  tke 
same  names,  you  undertaking  to  do  this  when  you  are  ia  a  position 
to  issue  them.  As  my  directors  meet  on  Wednesday  next  to 
audit  the  accounts  of  this  branch,  it  is  most  important  that  I 
should  be  in  a  position  to  report  that  their  wishes  had  been  comr 
plied  with,  requesting  you  to  bring  this  before  your  board,  which  I 
understand  has  a  meeting  to-morrow." 

At  a  meeting  of  the  company's  directora  on  the  9th  of  Decein- 
Ler,  the  following  minute  was  entered : — 

"Eead  letter,  dated  the  8th  instant,  from  Mr.  Beattiey  the 
manager  of  the  Union  Bank,  stating  that  he  has  been  instructed  to 
apply  to  the  company  for  a  transfer  of  at  least  £20,000  of  the  un- 
issued preference  sliares  of  the  company  into  the  joint  names  of  him- 
self and  John  Arthur  Bartw,  Esq.,  of  No.  2,  Frincea  Street,  Mansion 
House,  to  be  held  for  the  bank  as  collateral  security  for  the  debt 
owing  from  the  company,  and  to  request  that  at  the  same  time  the 
company's  unissued  debentures  be  transferred  to  the  same  iiamesj 
and  that  an  undertaking  be  given  to  them  that  this  shall  be  done 
when  the  company  are  in  a  position  to  issue  shares  and  debentures. 
Eesolved,  that  the  secretary  be  instructed  to  reply  to  Mr.  JBeattie$ 
letter  that  his  suggestion  will  be  complied  with." 

On  the  20th  of  December,  1864,  Forbes  wrote  to  Beattie  as 
follows: — 

*'  Dear  Sir, — I  submitted  your  letter  of  the  8th  instant  to  the 
directors,  and  I  am  instructed  to  inform  you  that  they  will  hare 
no  objection  to  carry  out  the  arrangement  you  suggest^  and  have 
instructed  me  to  allot  the  shares  you  name  to  Mr.  Barton  and 
yourself,  to  be  held  by  you  as  collateral  security  for  the  debt 
owing  to  the  bank."  The  letter  concluded  by  expressing  regi^t  for 
the  delay  which  had  occurred. 

On  the  28th  of  December,  1864,  Mr.  Alemnder  J)obie,  6oli<sitor 
to  th^  Union  fanii;,  addressed  a  letter  to  the  secr^ary  of  the 
company,  pressing  for  payment  of  ''the  long  outstandirtg  and 
large  "  amount  doe,  and  threatening  proceedings. 

On  the  same  28th  of  December,  1864,  a  general  half-yearly  meet- 
ing of  the  company  was  held,  at  which  it  was  resoWed  ''  that  the 
directors  be  and  are  hereby  authorized  to  issue  the  Sbew  jux^erQuoe 
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capital,  £30,000,  in  shares  bearing  dividends  at  the  rate  of  £5  per       l.  JJ. 
cent,  per  annum,  subject  to  the  conditions  of  the  Act  of  1863,  and        i872 
to  the  regulations  of  the  company;  and  that  the  shareholders      beattdb 
already  on  the  books  of  the  company  shall  be  offered  allotments       ^^ 
prior  to  the  disposal  of  the  shares  otiherwise  by  the  directors;"      Ebcbt. 
should  they  decline,  and  the  surplus  share  remain  imallotted,  then 
that  the  directors  be  authorized  to  sell,  cancel| "  or  otherwise  dispose 
•of  the  same  in  such  a  manner  as  they  may  deem  most  advanta- 
geous to  the  company,  and  may  also,  in  like  manner,  dispose  of 
the  debentures." 

On  the  3rd  of  January,  1865,  Forbes  wrote  to  Beattie  as  follows : — 

*•  Reverting  to  the  proposal  contained  in  your  letter  of  the 
8th  ult.,  and  to  its  acceptance  by  my  directors,  conveyed  to  you 
by  my  letter  of  the  20th  ult,  I  have  now  to  acquaint  you  that  the 
issue  of  the  new  preference  shares  having  been  finally  sanctioned 
at  the  half-yearly  meeting  of  the  company,  held  on  the  28th  ult, 
I  am  now  prepared  to  place  the  shares  and  debentures  named  in 
your  letter  in  your  possession,  as  collateral  security  to  the  bank 
for  the  debt  owing,  pending  some  more  definite,  and  I  trust  speedy, 
arrangement  for  the  liquidation  of  that  debt  I  propose,  as  the 
course  usually  adopted  in  such  cases,  to  register  such  shares,  &c., 
in  the  names  of  two  of  the  directors  of  the  company,  who  will 
execute  a  transfer  of  them  to  you  and  Mr.  Barton,  on  a  mutual  under- 
standing that  they  are  to  be  held  by  you  only  as  collateral  security 
to  the  bank.  On  hearing  from  you  that  you  agree  to  this,  the 
shares  and  debentures  shall  at  once  be  prepared  and  sent  to  you." 

*  Seattle  replied  on  the  9th : — **In  reply  to  your  letters  of  the  Si-d 
and  9th  inst.,  I  beg  to  say  I  am  quite  prepared  to  accept  the  shares 
and  debentures  as  collateral  security  pending  your  disposal  of 
them.    In  no  other  light  would  they  be  taken  by  the  bank." 

On  the  18th  of  January,  1865,  it  appeared  from  the  minute 
book  that  at  a  board  meeting  of  the  company's  directors  proposals 
were  submitted  for  sealing  the  below-mentioned  preference  shares 
and  mortgage  deeds,  ^  to  be  lodged  with  the  Union  Bank  as  a 
collateral  security  for  the  debt  owing  by  the  company,  in  accord- 
ance with  the  suggestion  in  Mr.  Beattie's  letter  of  the  8th  of 
December,  and  agreed  to  by  the  board's  resolution  of  the  9tlu" 
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**  Twenty  certificates  for  £1000,  representing  preference  skuesv 
Nos.  1  to  2000,  for  £10  each: 

''  Ten  mortgage  deeds,  16  to  26,  for  £1000  each,  due  tb6  let  of 
March,  1870,  with  eonpoi»  attached,  for  interest  due  thereon  half- 
yearly. 

**  All  the  above  shares  and  deeds  issued  t^  Lord  Mury  and  Mr. 
DtOonr 

'*  Submitted  also  two  deeds  of  transfer,  conveying  tlie  above 
shares  and  debentures  from  Lord  Ebury  and  Mr.  Dillon  to  John 
BeaUie  and  John  Arthur  Barton^  such  deeds  to  be  executed  by 
Lord  Eburij  and  Mr.  Billon  in  accordance  with  the  arrangement 
made  with  Mr.  Beattie. 

"  Besolved  that  the  share  certificates  and  mortgage  deeds  above 
particularised  be  sealed. 

**  The  documents  were  accordingly  sealed  and  attested. 

"Resolved,  also,  that  deeds  of  transfer  conveying  these  deeds 
and  shares  to  Mr.  BeaUie  and  Mr.  Barton  jointly,  to  be  held  by 
them  as  collateral  security  for  the  bank  debt,  be  executed  by  the 
chairman  and  Mr.  DiUon. 

"  The  deeds  were  accordingly  executed  and  attested, 

"  Hesolved,  that  the  deeds  and  share  certificates  be  now  forwarded 
to  Mr.  BeaUie  as  collateral  security  for  the  debt  owing  to  the 
bank,  as  arranged  between  him  and  the  secretary,  and  in  pur- 
suance of  Mr,  Seattle's  letter  of  the  8tb,  and  the  secretary's  reply 
of  the  20th  of  December." 

On  the  same  18th  of  January,  1865,  Forbes  wrote  to  BeatHe  as 
follows  :— 

"  In  pursuance  of  the  arrangement  suggested  by  your  letter  of 
the  8th  ult.,  and  agreed  to  on  the  part  of  the  djrectors  of  this 
company  by  my  letter  of  the  20th  ult,  I  have  now  the  pleasure  to 
forward  you  herewith  the  undermentioned  preference  share  certifi- 
cates and  mortgage  deeds  standing  in  the  names  of  Lord'JE^ry 
and  Mr.  /.  W.  DiUony  two  of  our  directom,  acoompaaied  by.deed 
of  transfer  ezecoted  by  the  above  gentlemen  in  fevour  of  yourself 
and  Mr.  J.  A  Barton^  to  whom  the  said  debentures  are.  asaigiied 
as  collateral  security  for  the  debt  owing  to  the  Unum  Baatk  of 
London  by  this  company,  viz.,  twenty  certificates  of  £1000  «Bob, 
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Tepresenting  5  per  cent,  poeferenoe  abares^  No8«  1  to  2000  for  £10 
•«ach ;  ten  mortgage  deeds  for  £1000  eacb,  numbered  respectively 
16  to  25,  bearing  interest  at  £5  per  cent,  from  the  1st  inst,  antil 
iiie  date  of  the  expiration  of  the  deeds  on  the  1st  of  Marcdi,  1870, 
4ind  for  the  payment  of  which  interest  ten  coupons  payable  half- 
yearly  on  the  Ist  of  March  and  Ist  of  September  in  each  year  are 
attached  to  each  deed." 

Each  of  the  certificates  inclosed  in  the  last-mentioned  letter 
<»ertified  that  Lord  Ebury  and  Dillon  were  the  proprietors  of  the 
4«n  preference  shares  numbered  —  to  —  of  the  company,  nothing 
being  stated  as  to  tbe  amount  paid  up.  By  each  mortgage,  wHich 
was  under  the  seal  of  the  company,  it  was  witnessed  that  in  con- 
laideration  of  £1000  paid  to  them  by  Lord  Ebury  and  Dillon  the 
-company  assigned  to  Lord  Ebury  and  Dillon,  their  executors, 
administrators,  and  assigns,  the  undertaking,  and  all  the  rates,  tolls, 
and  sums  of  money  arising  by  virtue  of  the  two  Acts  of  Parliament, 
^antil  the  said  sum  of  £1000  and  interest  from  the  1st  of  January, 
1865,  at  the  rate  of  £5  per  cent.,  should  be  satisfied ;  the  principal 
sum  to  be  paid  on  the  1st  of  March,  1870.  Attached  to  each  deed 
were  ten  coupons  for  interest. 

The  deeds  of  transfer  of  the  shares  and  the  mortgages  were  in 
^e  common  form. 

A  letter  acknowledging  the  receipt  of  these  documents  "  to  be 
held  as  a  collateral  security  for  the  debt  owing  to  the  bank,"  was 
on  the  same  18th  of  January  sent  by  BeaUie  to  Forbes  ;  and  on 
^he  30th  of  January  BecfMie  and  Barton,  returned  the  transfers 
executed  by  them,  with  a  request  that  they  might  be  registered. 

On  the  4th  of  February,  Forbes  sent  to  BeaUie  certificates  of 
transfer  for  the  shares  and  debentures.  Indorsed  on  the  back  of 
•^ach  was  the  following  memorandum : — 

**Notioe. 
^  The  preference  shares  "  (or  "  mortgage  deeds/')  "  within  referred 
tO/  are  transferred  to  Mr.  John  BeaUie  and  Mr.  John  ArOmr  Barton, 
to  >be  held  by  them  as  collateral  seeurity  for  aooneys  owing  by  the 
Waiford  and  Bidrnmnsttorth  Bailwof  Compan^^io  the  Union  Bank 
of  London^  and  the  holders  thereof  are  not  entitled  to  vote  at  meet- 
ings of  the  company,  or  to  use  these  shaces ''  (or  '^are  aot  entitled 
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to  use  these  deeds,")  '-  in  any 
security  for  the  said  moneys  o 
London^ 

The  certificate  of  a  justice  re 
Act  of  1863  had  never  been  o 
time  of  these  transactions  had  n 
on  debentures.  The  security  thi 
not  available. 

The  bank  subsequently  brougl 
and  on  the  25th  of  March, 
£82,408  68.  M.  On  the  25th 
served  a  notice  on  the  bank  c 
deposited  securities.  On  the  8tl 
issued  under  which  was  realised  , 
paid  the  sums  for  which  they  had 
guarantees,  but  there  remained  a 

On  the  8th  of  August,  1868, 
filed  to  make  the  five  directors 
to  the  bank,  to  have  the  trans 
cancelled,  and  to  have  the  nam< 
from  the  register  of  shareholdera 

Vice-Chancellor  Bacon  made 
what  was  due  from  the  compan] 
directors  personally  liable  to  paj 
the  company  to  the  bank.    The 
fers  of  the  shares  and  debenture 
of  Beattie  and  Barton  to  be  taken 

(1)  1872.  Mar.  6. 
Sir  James  Bacon,  V.C.  : — 

This  suit  is  brought  by  the  Union 
Banh  qf  London,  and  persons  who  re- 
present the  interest  of  that  bank,  against 
five  of  the  directors  of  the  Watford  and 
Jiickmansworth  Bailway  Company, 
the  secretary,  and  the  company.  The 
Plaintiffs  seek  to  enforce  the  payment 
by  the  directors  of  a  sum  of  upwards 
of  £20,000,  and  they  further  ask  that 
certain  debentures  and  certain  transfers 
of  shares  in  the  compaDy>  which  have 
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rated  by  the  **  Watford  and  HickmanS' 
worth  Bailvxty  Act,  18(>0,"  and  in  that 
Act  the  first-named  five  Defendants 
(except  the  Defendant  Dillon),  were 
Tvlth  otbflr  peraonB  named  as,  and  tlie 
some  four  Defendants  ever  since  and  the 
Defendant  2>»2/o»,  since  his  appointment 
in  August,  1861,  have  continued  to  be, 
directors  of  the  company. 

The  Union  Batik  were  appointed  and 
acted  as  the  bankers  of  the  company, 
and  on  the  '4th  of  July,  1860,  the 
directors,  at  a  board  mcetinj;,  resolved 
that  all  cheques  should  be  signed  by 
two  directors,  and  countersigned  by  the 
secretary  for  the  time  being.  In  pur- 
suance of  this  resolution,  three  of  the 
directors  Signed,  and  there  was  trans- 
mitted to  the  bank  an  order  or  authority 
in  these  terms: — [Bis  Honour  read  the 
authority  as  stated  above.] 

Cheques  were  accordingly  drawn  in 
the  manner  specified,  and  wore  paid  by 
the  bank ;  and  in  the  result  a  very  large 
sum  became  due  to  the  company.  Many 
communications  took  place  between 
the  manager  of  the  bank  and  the  direc- 
tors with  reference  to  this  accoimt;  the 
bank  desiring  payment  of^  or  security 
for,  the  sums  due  to  them,  and  the 
directors  not  having  the  means  of  com- 
plying with  the  requests  of  the  bank, 
the  available  resources  of  the  company 
being  then  all  exhausted. 

Now  it  is  upon  this  state  of  things 
that  the  bank,  in  the  first  instance, 
found  their  claim  against  the  directors. 
The  bank  insist  that  the  written  au- 
thority to  which  I  have  referred 
amounted,  in   effect,   though   not  in 


express  terms,  to  a  representation  by 
the  directors  that  the  company  were 
legally  empowered  to  borrow  or  take  up 
the  sums  which  had  been  drawn  for  by 
the  cheques,  and  that  the  company 
would  pay  such  amount  aa  might  be- 
come due  in  respect  of  them ;  and  that, 
inasmuch  as  the  company  had  failed  to 
fulfil  their  engagement,  the  directors, 
upon  whose  authority  the  advances 
were  made  by  the  bank,  are  now  per- 
sonally liable  to  pay  the  debt,  and 
make  good  the  defeult  of  the  company ; 
and  that,  in  thia  view  of  tihe  oase,  it  is 
wholly  immaterial  whether  the  com- 
pany were  or  were  not  legally  compe- 
tent to  borrow  moneys  beyond  the 
amount  limited  by  their  Act  of  incor- 
poration. 

The  other  head  of  relief  which  the 
Plain tifi*3  advance  requires  a  fuller  state- 
ment. The  Act  of  1860  anthorized  the 
company  in  the  usual  manner  to  raise 
a  capital  of  £40,000  by  the  issue  of 
4000  £10  shares,  and  to  borrow  £13,000 
on  mortgage  or  bond.  Before  the  end 
of  1862  the  company  had  constmoted 
the  railway,  had  issued  all  but  600  of 
the  shares,  had  exercised  their  borrow- 
ing powers,  and  were  moreover  very 
considerably  in  debt.  It  was  necassary, 
therefore,  for  them  to  apply  to  Parlia- 
ment for  authority  to  raise  additional 
sums ;  and  accordingly  a  bill  had  been 
prepared  by  them  for  this  purpose. 

Matters  stood  thus  when,  in  Decem- 
ber, 1862,  the  manager  of  the  bank 
pressed  the  directors  for  payment  of  the 
amount  due,  and,  after  an  interview 
with  the  five  first-named  Defendants, 
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bank  never  considered  it  a  guarantee,  fo^  jth^y^topk^.aff^riyards 
several  limited  personal  guarantees  jfrom  directors,  wbich  would 
have  been  useles^  if  this  letter  had  beep  a  general  one.    A  naan 


he  wrote  to  them  a  letter  on  the  19th 
of  December  containfing  this  passage  :— 
[Hid  Honour  read  the  request  con- 
tained in  the  letter  set  out  above.]  At 
a  meeting  of  the  directors  held  on  the 
19th  of  December  the  receipt  of  this 
letter  was  acknowledged  by  them,  and 
their  then  secretary  was  instructed  to 
reply  to  the  manager,  consenting  to  his 
application.  The  secretary  did  so  reply, 
and  in  his  letter  said :— [His  Honour 
read  the  passage  extracted  above.] 

The  only  shares  which  then  remained 
unissued  were  GOO  ordinary  shares,  and 
which  were  afterwards  allotted  to  and 
registered  in  the  name  of  the  manager, 
the  Plaintiff,  Mr.  Beattie;  but  upon 
his  finding  that  such  allotment  and 
registration  had  exposed  him  to  per- 
sonal liability,  and  did  not  constitute 
such  collateral  security  to  the  bank  as 
he  had  by  his  letter  applied  for,  ho 
Hied  a  bill  against  the  directors,  and  the 
company,  to  have  his  name  removed 
from  the  register.  In  that  suit  a  decree 
was  made  in  January,  1869,  by  which 
he  was  declared  not  to  be  a  shareholder, 
and  his  name  was  removed,  as  he  had 
prayed.  It  is,  therefore,  unnecessary 
to  refer  further  to  this  topic 

In  July,  1863,  the  company  ob- 
tained another  Act  of  Parliament : — [His 
Honour  referred  to  the  preamble  of  the 
statute,  and  to  the  clauses  relating  to 
i>hare8  and  mortgages.  These  will  be 
found  extracted.  His  Honour  con- 
tinued : — "] 

Nothing  further  having  been  done 
respecting  the  bank's  debt,  in  January, 
1864,  the  manager  wrote  to  the  Defen- 
dant, Forbes  (who  had  then  become  the 
ijecretary  of  the  company)  to  the  effect 
that  he  had  been  relying  upon  the  pro- 


mise of  the  board,  and  asking  the  secre- 
tary to  call  an  early  meeting.  [The 
letter  of  the  22nd  of  January,  18G4,  is 
stated  above.] 

The  directors  and  the  secretary  pro- 
mised to  do  what  was  thus  required, 
but,  delay  having  ensued,  the  managa-, 
on  the  8th  of  December,  1864,  wrote 
again  to  the  secretary,  thus ; — [His 
Honour  read  the  letter,  the  minute 
embodying  the  resolutions  passed  oe 
the  9th  of  December,  and  Mr.  ForM 
letter  of  the  20th  of  December,  18G4.] 

At  about  the  same  date  Mr.  DobU^ 
the  solicitor  to  the  bank,  wrote  to  the 
secretary,  requiring  immediate  payment 
of  the  amoimt  duo  by  the  company  to 
the  bank,  and  threatening  legal  pro- 
ceedings. This  fact  the  secretary  com- 
municated to  the  directors  at  their 
board  meeting  held  on  the  28th  of 
December,  1864.  He  informed  them 
also  that  he  had  duly  carried  out  the 
intentions  of  the  board,  and  bad,  on  the 
9th  instant,  written  to  Mr.  Beame  the 
letter  of  the  20th  of  December  ju«t  re- 
ferred to.  Whereupon  the  directori 
resolved : — [His  Honour  read  the  reso- 
lution of  the  28th  of  December,  1864, 
also  the  letters  of  the  3rd  and  9th  of 
January,  1865,  the  resolution  of  the 
directors,  and  the  two  letters  of  the 
18th  of  January,  1865  ;  and  described 
the  fonn  of  the  documents  which  were 
sent  on  that  day.] 

The  manager  having  required  certi- 
ficates of  the  registry  on  the  company *^ 
books  of  the  transfer  of  the  debentun-s 
and  shares,  Mr.  Forbes^  on  the  4th  oi' 
February,  1865,  sent  to  the  nuuLiger 
certificates  in  this  form,  indorsing  upon 
each  of  them  a  notice  shc\ving  the  (pur- 
pose for  which  they  had  Ix^en  trans^ 
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ferred : — [His  Honour  read  the  form  of 
certificate  and  the  indorsement  as 
above.] 

In  the  share  register  of  the  company 
these  shares  were  entered  as  belonging 
to  "Lord  Ebury  and  Mr.  Daim;'' 
with  this  memorandum  (see  above). 
The  mortgages  were  also  entered  in  the 
company's  register  with  this  note  (see 
the  note  above). 

Neither  at  this  nor  at  any  other 
time  had  the  certificate  of  the  justice, 
required  by  the  16th  section  of  the  Act 
of  1863,  been  obtained,  nor  was  the 
company  authorized  to  borrow  any  sum 
whatever  on  mortgage. 

On  the  25th  of  December,  1866,  the 
solicitors  for  the  directors  served  upon 
the  bank  and  their  manager  the  follow- 
ing notice  : — "  In  the  name  of  all  the 
directors  we  are  instructed  to  give  you 
notice  that  in  consequence  of  certain 
arrangements  which  had  been  entered 
into  "between  the  Watford  and  Bick- 
mantworth  Hailway  Cornpany  and  Lord 
Ebury ^  Joseph  Cary,  Esq.,  and  the  other 
directors,  those  gentlemen  now  claim  a 
lien  upon  the  preference  shares  and  de- 
bentures of  the  company  now  on  deposit 
at  the  Union  Bank,  subject  to  any  prior 
lien  or  claim  the  bank  may  have  thereon. 
And  they  ftirther  give  you  notice  that 
upon  payment  of  the  sums  in  respect 
of  which  you  now  hold  the  same  as 
security,  they  will  require  you  to  cause 
the  said  preference  shares  and  deben- 
tures to  be  transferred  into  their  joint 
names,  or  to  such  person  or  persons  as 
they  shall  jointly  nominate." 

I  believe  I  have  now  stated  all  the 
transactions  which  are  material  to  the 


subject  of  this  suit  ITiere  have  been 
various  other  proceedings  between  the 
bank  and  the  company.  The  bank 
brought  an  action,  and  in  March,  1865, 
obtained  judgment  against  the  com- 
pany for  ^2,408;  but  the  debt  is 
disputed  in  a  suit  referred  to  in  the 
pleadings,  and  which  is  still  pending. 
Subsequently  a  sum  of  £9436  was  paid 
by  some  of  the  directors  in  respect  of  a 
direct  personal  liability  incurred  by 
them.  A  writ  of  elegit  was  afterwards 
issued  by  the  company,  upon  which  a 
sum  of  £212  was  recovered.  But  there 
remains  due  to  the  bank  a  large  sum, 
as  the  Plaintiffs  allege  and  as  the  De- 
fendants admit,  exceeding  £20^000,  in 
respect  of  their  advances ;  and  it  does 
not  appear  necessary  for  the  present 
purpose  to  advert  more  particularly  to 
these  matters. 

All  the  &cts  I  have  hitherto  stated 
are  admitted  or  proved  in  evidence.  The 
Defendants,  the  directors,  and  the  com- 
pany, and  Mr.  Forbes,  the  secretary, 
have  answered  separately. 

The  directors,  against  whom  the 
principal  relief  is  prayed,  admit  that 
the  Uy^ion  Bank  "  became  the  bankers 
of  the  company,"  and  that  "  they  did," 
but,  as  the  directors  say,  "  well  know- 
ing what  were  the  powers  of  the  said 
company,  and  at  the  request  of  the  said 
company, through  the  then  secretary  and 
solicitor,  F.  F,  Jeyes^  and  the  directors 
of  the  said  company,  and  upon  cheques 
signed  by  such  directors,  or  some  of 
them,  on  behalf  of  the  said  company, 
pay  various  sums  of  money  to  cm*  on 
behalf  of  the  company,  and  for  the  pur- 
poses of  the  comjiany;  and  all  of  the 
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which  his  principal  is  bound,  he  is  not  ond^r  any  liability;  and 
even  where  he  had  no  authority  he  is  not  liable  to  fulfil  the  con- 
tract, but  is  only  liable  for  the  amount  c^  damage  occasioned  by 


said  STUBS  were  duly  applied  to  the 
purposes  of  the  said  company  accord- 
ingly." Upon  these  groimds  it  has 
been  argued  on  behalf  of  the  directors 
that  they  did  not,  by  the  authority 
of  the  4th  of  July,  1860,  incur  any 
personal  responsibility.  On  the  part  of 
the  Plaintiffs  it  is  contended  that  the 
bank  were  under  no  obligation  to  sec  or 
to  inquire  into  the  ability  of  the  com- 
pany to  contract  a  debt  by  borrowing; ; 
that  it  was  to  them  wholly  immaterial 
whether  the  company  could  validly 
contract  a  debt,  or  whether  they  had 
the  means  of  satisfying  the  debt — for 
that  the  written  authority  referred  to, 
acted  upon  as  it  was,  amounted  to  a  re- 
presentation by  the  directors  that  the 
company  were  enabled  to  contract 
the  debt — and  an  undertaking  that, 
being  contracted,  such  debt  should  be 
paid — and,  as  a  consequence,  that,  the 
debt  remaining  due,  the  directors,  upon 
whose  representation  it  was  contracted, 
are  personally  liable  to  pay  it. 

Many  cases  were  referred  to  in  the 
course  of  the  argument  for  the  purpose 
of  shewing  that  persons  who  had  trusted 
companies  not  authorized  to  borrow  or 
to  contract  certain  other  forms  of  debt, 
must  bear  the  consequences  of  their 
own  want  of  caution,  and  remain  with- 
out any  enforceable  remedies  against 
such  com|)anies — and  there  can  be  no 
question  that  such  is  the  well-esta- 
blished law.  But  I  take  it  to  be  no  less 
clear  that  if  any  agent,  or  any  other 
person  acting  on  behalf  of  a  company,  so 
acts  that,  without  any  words  to  that 
effect,  his  acts  amount  to  a  representa- 
tion that  he  has  authority  to  enter  into 
the  contract  upon  which  the  deah'ngs 
which  may  be  in  question  are  based,  he 


incurs  a  personal  liability  to  make 
good  such  representation.  If  the  autho- 
rity to  draw  cheques  had  been  under 
the  seal  of  the  company,  the  signature 
of  cheques  by  the  directors  would  have 
exposed  them  to  no  personal  liability — 
because  such  drawing  would  have  been 
merely  in  the  exercise  of  their  lawful 
ministerial  powers,  and  would  have  been 
referable  only  to  the  original  authority 
given  by  the  company.  But  the  trans* 
action  here  is  of  a  wholly  different 
character.  I  do  not  dwell  upon  what 
is  said  on  the  part  of  the  Plaintiffs, 
that  the  bank  in  their  dealing  had 
reliance  upon  the  high  position  and  the 
reputation  for  honour  and  probity  of 
the  directors — Ijecause,  although  I  have 
no  doubt  that  what  is  so  said  is  perfectly 
true,  such  reliance  is  not  enough  of 
itself  to  impose  upon  the  persons  so 
trusted  a  l^al  liability ;  but,  since  it 
is  the  settled  law  that  persons  nv>VinT 
rei)resentation8  upon  which  others  are 
induced  to  deal  with  them  are  bound  to 
make  good  such  representations  to  their 
full  extent,  I  cannot  hesitate  to  say  that 
the  directors  have  personally  incurred 
that  liability  which  is  sought  to  be  en- 
forced against  them  in  this  suit.  The 
authorities  for  the  principle  of  law  to 
which  I  have  last  referred  are  so  nume- 
rous and  so  well  known  (indeed  C^en 
V.  Wright  (8  E.  &  B.  647)  and  many 
others  were  mentioned  in  the  conise 
of  the  argument)  thai  it  would  be  a 
useless  occupation  of  time  to  cite  them 
more  particularly.  There  are,  however, 
two  which  I  think  it  right  to  pcrint 
attention  to.  The  first  is  Richardson 
V.  'Wmiamson  (Law  Kep.  6  Q.  B.  276) 
in  which  it  was  decided  that  the  direo 
tors  of  a  company  which  had  no  power 
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the  alleged  principal  not  being  'bonnd,  which  in  this  case  is 
nothing.  Here,  however,  the  company  was  liable,  for  judgment 
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to  "borrow  money,  had,  by  signing  a 
receipt  acknowledging  the  deposit  of 
money  with  the  company,  to  be  repaid 
on  demand,  in  effect  represented  that 
they  had  authority  to  make  a  binding 
contract  on  behalf  of  the  company,  and 
had  become  personally  responsible  to 
repay  the  sum  so  received. 

The  other  is  Chen^  v.  Cdonidt 
Bank  of  Australasia  (Law  Bep.  3 
P.  C.  24),  where  two  of  the  directors 
-of  a  mining  company,  having  written 
ix>  the  manager  of  a  bank  a  letter  in 
which  they  stated  that  they,  as  direc- 
tors, had  "  authorized  "  one  Clarke  "  to 
draw  cheques  upon  the  account  of  the 
said  company,**  and  the  company  dis- 
puting their  liability,  the  bank  brought 
an  action  against  the  directors,  in  which 
they  recovered  a  verdict,  which  was  ul- 
tunately  'fixed  at  the  amount  which 
became  due  to  the  bank  in  respect  of 
ijums  overdrawn  by  the  manager  sub- 
.sequent  to  the  date  of  the  letter. 

Upon  these  authorities,  then,  I  think 
that,  in  respect  of  all  advances  mad^ 
by  the  bank  afler  the  4th  of  July,  1860, 
the  Defendants,  the  directors,  are  bound, 
by  reason  of  the  authority  of  the  4th  of 
July,  1860,  to  make  good  the  amount 
due  to  the  bank,  incurred  upon  the 
faith  of  that  authority. 

There  remain  to  be  considered  the 
facts  relating  to  the  transfer  to  the  two 
frst-named  Plaintiffs,  as  trustees  for 
the  bank,  of  the  preference  shares  and 
the  mortgages.  As  to  these,  the  Plain- 
tiffs insist  that,  having  regard  to  the 
correspondence  and  the  documents  I 
have  mentioned,  the  Defendants,  the 
directors, and  their  secretary, Mr.  Forbes^ 
must  be  taken  to  have  represented  as 
facts  that  the  things  which  were  so 


transferred  were  good  and  valid  secu- 
rities for  the  whole  amount  of  the  debt 
which  was  due  at  the  time  of  the  trans- 
fer, and  which  still  remains  due — such 
facts  being  in  themselves  untrue,  and 
being  known  by  the  persons  so  repre- 
senting them  to  be  untrue.  The  De- 
fendants, on  the  other  hand,  contend 
that  the  Plaintiffs  have  had  all  they 
ever  asked  for  or  expected;  that  the 
manager  in  the  first  instance  asked  for 
the  shares,  under  the  first  Act,  which 
remained  unissued,  !and  that  this  re- 
quest was  complied  with  ;  that  he  fur- 
ther required  a  transfer  of  unissued  pre- 
ference shares,  to  be  held  as  collateral 
security,  and  unissued  debentures,  as 
soon  as  the  company  were  in  a  position 
to  issue  them,  and  that  such  last-men- 
tioned shares  and  debentures  were  duly 
transferred  to  him ;  that  the  object  of 
the  bank  and  its  trustees  was  to  obtain 
dominion  over  the  shares  and  deben* 
tures,  so  that  the  moneys  payable  in 
respect  of  them  could  not  be  received 
by  the  company  without  the  knowledge 
of  the  bank,  and  so  that  such  moneys 
should  be  applied  in  reduction  of  the 
bank's  debt ;  that  for  this  purpose  the 
manager  required  that  "  forms  "  of  cer- 
tificates and  mortgages  should  be  lodged 
in  his  hands  as  tnistee  for  the  bank,  to 
be  held  by  him  as  collateral  security 
for  the  repayment  of  the  debt ;  that  he 
objected  to  the  shares  being  registered 
in  his  name,  and  required  that  they 
should  be  registered  in  the  names  of 
two  of  the  directors,  and  transferred  to 
him,  and  that  such  transfer  should  be 
lodged  with  him,  together  with  the 
before-mentioned  "  forms  " ;  that  the 
bank  was  at  this  time  without  any 
security,  or  any  acknowledgment  of  the 
R2  1 


Beattie 

V, 

Lord 
Ebury. 
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compafiy*8  indebtedi 
i\ebit  .entries  in  the 
book ;  aud  iha^t  tbe ,  £ 
urged  tha^hpsb^ould  1 
the  shares  au4  49^ 
by  way  pf  ackapwled^ 
debtedaess  of  the  coi 
of  B^urity,  for  the  del 

The  Pefendaats,  t 
th^r  sta|«  thatj  the  lu 
discussed,  it  was  thoi^ 
able  that  the  bank 
security,  they  asked 
their  debt » that  the 
Ehwry  and  Mr.  DiUoi 
names  to  jbe  uaed  si 
for  the,  coija\p»ny ;  %\i\ 
tractc4  to  l>ecomc  ^ 
of  the  sbai^  and  m 
it  was  understood  b 
they  wefe  tp  be  indc 
harmless  by  the  cc 
bank^.^nd  that  thej 
responsibility  pf  anji 
the  company,  the  ba 
teep^  They  deny  th 
alleged  by  the  Plain 
made  to  ^hem»  and  as 
and  their  trustees  wei 
thing  ^d  been  paid, 
to  be  paid,  by  Lord 
DUlon. 

The  statements  I 
are  denied  by  Mr.  B( 
dayit  n^e  in  the  caui 
by  the  answers  of  tb( 
contents  of  which  an 
respective  affidavits, 
nasses  have  been  croc 
the  jexception  of  Lc 
personal  recollection  ^ 
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whilch  x^te'  tupgently  deihwided'  by 
thehj;  attd  ibr  t^vering  Vhich '  they 
hfld  tnkeh,  diid  threatened,  legial  pro- 
ceedings, the  directors  purport  to  com- 
'ply  with  their  demand  that  they  should 
be  put  into  poftession  of  secarityfor 
their  debt  For  this  purpose,  and  in 
order,  as  it  is  admitted,  to  avert  the 
rthreatened  proceedings,  documents 
which  are  called  by  the  name  of  **  secu- 
rities,** and  by  no  other  name,  are 
handed  by  the  directors  to  the  bank. 
These  securities  consist  of  certificates 
of  shares  under  the  seal  of  the  com- 
pany, representing  that  Lord  Ebury 
and  Mr.  Dillon  were  "  the  actual  pro- 
prietors of"  those  shares.  There  is 
nothing  on  the"  face  of  the  certificates 
to  express  or  imply  that  the  £10,  the 
amount  of  each  share,  had  not  been 
paid.  They  are  accompanied  by  formal 
-transfers  under  the  hfftid  and  seal  of 
the  persons  who  were  stated  in  the 
certificate  to  be  "  the  proprietors  of " 
the  shares.  Together  with  these  cer- 
tificates are  the  mortgages,  executed  in 
like  manner,  each  of  them  purporting 
to  be  made  in  consideration  of  £1000 
paid  to  the  company,  acknowledged  by 
the  company's  seal,  and  confirmed  by 
the  signature  of  the  secretary ;  and  the 
transfers  of  these  mortgages  are  also 
executed  by  the  two  directors;  each 
'and  every  of  these  things  having  been 
resolved  upon  and  done  by  the  direc- 
tors at  their  board  meeting.  At  a  later 
period,  when  the  bank  applied  for  a 
'Certificate  that  the  several  instruments 
had  been  registered  in  the  books  of  the 
•company,  the  secretary  sends  such  cer- 
tificates, with  indorsements  upon  them, 
stating  that,  as  to  the  mortgages,  they 
were  to  be  held  by  the  Plaintiffs  as 


cbUateral  secunty,'biit  that  the  Wain- 
tiffs  were  not  eiAitled  to  use  them  in 
any  otber  way;  and,  as  to  the  shares, 
that  they  also  were  to  be  held  as  colla- 
teral security,  but  that  the  holders  were 
not  entitled  to  "vote  at  meetings  of  the 
company,  or  to  use  the  shares  in  any 
other  way  than  as  sitch  collateral  secu- 
rity. Besides  all  this,  the  directors  in  a 
body  caused  a  notice  to  be  served  upon 
the  bank,  claiming,  on  behalf  of  the 
directors,  a  lien  on  the  shares  and  mort- 
gages— as  if  they  were  real  and  actual 
securities — and  requiring  the  re-trans- 
fer to  be  made  into  their  joint  names  on 
payment  of  the  debt.  It  is  under  these 
circumstances  that  the  Defendants,  the 
directors,  insist  that  the  bank,  which 
demanded  security  for  their  debt,  ought 
to  be  satisfied  with  having  received 
things  which  are  no  securities,  but  only 
the  empty  **  forms  "  of  securities. 

Now,  having  regard  to  the  principles 
of  law  established  by  the  cases  relied 
on  by  the  Plaintifis,  and  which  may  be 
shortly  stated  to  be,  that  persons  deal- 
ing in  matters  of  direct  personal  interest, 
and  making  representations  upon  the 
faith  of  which  others  are  induced  to 
advance  moneys,  or  to  forbear  the  en- 
forcement of  just  demands,  or  otherwise 
to  act,  are  bound  to  fulfil  such  repre- 
sentations, I  find  it  impossible  to  say 
that  the  Defendants,  the  directors,  did 
not  represent  to  the  bank  that,  in  con- 
sideration of  their  forbearing  to  resort 
to  legal  proceedings  for  compelling  pay- 
ment of  their  debt  (a  debt  for  which 
the  directors  were  already  personally 
responsible),  they  would  transfer  to 
them  valid  securities.  Can  it  be  said 
that  their  representation  was  true  in 
fact,  or  that,  by  the  manner  in  which 
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son  y.  WSUanncm  (1)  and  Cherry  v.  ColonialJBanb  ofAuslrakma(ji^. 
The  cases  of  Horsiejf  y.  jB^S  (3)  and  Si^gim  y.  Liinngdone  (4)^ 
which  were  cited  against  us  below,  baye  no  beanng;  they  w«re 


the  directors  dealt,  the  bank  received 
from  them  any  Becurity  whatever  ?  It 
18  admitted  that  no  mon^  had  been 
paid  by  the  directors  whose  names 
appeared  in  respect  of  either  the  shares 
or  the  mortgages.  It  is  admitted  that 
the  compBDy  had  no  power  to  oaake 
any  such  mortgagee  Neither  class  of 
tiie  so-called  securities  is  worth  more 
than  the  pai)er  on  which  they  are 
written,  and  the  whole  of  the  dealing 
is  as  imsubitantial  as  a  dream. 

In  this  state  of  things,  X  am  of 
opinion  that  I  am  bound  to  say  that 
the  Defendants,  the  directors,  have 
iiK)iirred  the  liability  to  jMty,  and  that 
they  must  be  decreed  to  pay  to  the 
bank,  the  whole  amoxmt  remaining 
due  to  them,  and  to  take  back  the 
utterly  worthless  instruments  which 
were  transferred  as  I  have  mentioned. 

The  company,  who  are  also  Defen- 
danto»  repudiate  the  authority  of  the 
directors  to  issue  the  shares  as  security 
to  the  bank,  and  they  insist  that  the 
indorsement  on  the  certificates  of  trans- 
fer to  the  bank  was  vUra  vireSy  and 
not  binding  on  the  company.  They 
assert  that  nothing  has  ever  been  paid 
to  them  in  respect  of  the  shares,  and 
that  the  bank  must  be  taken  to  have 
accepted  the  shaies  in  respect  of  which 
they  say  that  £20,000  is  diis  to  the 
company ;  and  fnrther,  thai  they  never 
had  power,  under  the  second  Act,  to 
borrow  moneys  on  mortgage,  and  never 
authorized  the  creation  of  such  mort- 
gages. They  go  fUrther  by  their  answer, 
at  considerable  length,  into  several 
matters  relating  to  the  judgment  ob- 


tained against  them  by  the  bank,  the 
validity  of  which  they  dispute^  and  to 
pioceedings  in  other  sulu  pending, 
which,  as  they  are  not  within  the  scope 
of  the  present  suit,  it  is  unneoefisary  to 
notiee  further;  and  they  have aleo  con- 
tended tiiat  the  Plaintiffs  ai»  not  «ir 
titled  to  have  their  jiames  removed 
from  the  register  of  shareholders  in  the 
company,  or  that  if,  in  any  crent,  it 
should  be  held  that  the  Flaibtiffii  aieso 
entitled,  they  must  pay  the  eoats  theie^ 
by  occasioned,  and  the  company's  costs 
of  this  suit. 

I  have  nothing  to  do,  at  present, 
with  any  questions  which  may  exist 
or  may  arise  between  the  company  and 
the  directors,  bnt  I  thkik  the  Fkiintil& 
are  weU  entitled  as  i^nst  the  com- 
pany, in  whose  name,  under  whose 
Real,  and  by  the  acta  of  whose  directors 
the  sevCTal  dealing  with  sbacfes  aad 
dobenturea  of  whidi  the  Plaiutifis  com- 
plain have  been  conducted,  to  the 
relief  which  they  ask,  to  have  their 
names  removed  fboin  the  OQitipan}^^ 
register;  Mlasmadi  as  no  valid  oofi- 
tract  ever  existed  between  the  Plaintiffi» 
and  the  company  in  respect  of  those 
dealings^  and  they  ar^  in  my  judgment^ 
wholly  inefieotual,  and  are  to  be  tiested 
as  never  having  taken  place. 

The  decree^  therefore,  will  contain  a 
declaration  to  the  effect  that  the  txansiefs^ 
of  the  shares  and  of  the  mortgages  by 
the  directors  to  the  Plaintiffs  are  wholly 
null,  and  an  order  that  they  be  oanoelWd. 
An  aooonnt  must  bo  tnken  of  what  is 
due  from  the  company  to  the  bank  (or 
principal   and   interest,  and  an  Ofder 


(lyLawRep.  6Q.  B.  276. 
(2)  Ibid.  3  P.  C.  24. 


(8)  Amb.  770. 
(4)  4  Dow.  34L 
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cases  of  diiect  contract  for  the  performance  of  certain  works.    The       h-  J.J. 
oterdrawing  a  banking  account  in  the  ordinary  oonrae  oi  business        1972 
does  not  come  under  the  head  of  borrowing :  In  re  Oefn  OiUen     B^^nm 
Mining  Company  (1) ;    WaUrlow  v.  Sharp  (2) ;    OHibs  dk  West*8       jj^ 
Case  (3) ;  so  it  is  hard  to  make  out  any  mis-statement  at  all,  and      iKBusv. 
if  there  was^  it  was  a  mere  misrepresentation  of  a  matter  of  law, 
and  to  such  the  doctrine  as  to  making  representation  good  does 
not  extend :  RashdaU  v.  Ford  (4). 

Then  as  to  the  other  branch  of  the  case,  we  say  that,  looking  at 
the  correspondence,  it  is  clear  that  the  bank  were  not  misled  by 
any  representation,  and  in  fact  only  bargained  for  this,  that  the 
unissued  shares  and  debentures  should  be  placed  in  their  hands  so 
that  when  they  were  issued  the  money  must  come  to  the  hands  of 
the  bank.  The  bank  perfectly  knew  that  they  were  not  at  the 
time  an  available  security,  and  the  claim  made  by  this  bill  is  a 
mere  afterthought. 

The  Solicitor-General  (Sir  0.  Jessel),  Mr.  Swanston,  Q.C.,  Mr. 
Wood,  Q.C.,  and  Mr.  T.  A.  Roberts,  for  the  Plaintiflf:— 

As  to  the  first  point,  there  is  no  diflference  in  principle  between 
this  case  and  Cherry  v.  Colonial  Bank  of  Australasia  (5),  There 
was,  by  the  letter,  a  representation  that  all  drafts  signed  in  the  way 
there  mentioned  would  bind  the  company.  A  person  who  makes  a 
representation  must  ma^e  it  good,  whether  he  knows  it  to  be 
incorrect  or  not:  Baxdins  v.  Wickham  (6);  nor  is  mala  viens  a 
necessary  ingredient  in  the  equity  :  Slim  v.  Croucher  (7). 


made  for  payment  of  the  amount  which  he  neoessary  or  requisite  to  effect  such 

shall  he  found  dae  hy  the  Defendants  canoellation.  Consid^iigthepartwhich 

to  the  hank,  together  with  the  Plain-  has heen  taken  hythesecretary  in  issuing 

tiffs'  costs  of  the  suit ;    and  thereupon  the  debentures,  at  a  time  when  he  must 

the  certificates  of  shares  and  debentures  have  known  that  no  such  debentures 

will  he  delivered  up  by  the  Plaintiffs  could  be  lawfully  issued,  I  cangire  him 

to  [the  persons  by  whom  they  were  nooosts  of  the  suit,  nor  can  I  give  any 

deposited,  without    prejudice  to  any  costs  to  the  Defendants,  the  company, 

questions  ^between  the  co-Defendants.  (1)  Law  Rep.  7  Eq.  88. 

It  will  be  further  declared  that  the  (2)  Ibid,  8  Eq.  501. 

entry  of  the  names  of  the  Plaintifib  in  (3)  Ibid.  10  Eq.  312, 318^  319. 

the  register  of  the  company  was  im-  (4)  Ibid.  2  Eq.  750. 

properly  made ;  and  ordered  that  such  (5)  Ibid.  3  P.  C.  24. 

entry  be  forthwith  cancelled,  and  that  (6)  3  De  G.  &  J.  304. 

the  Defendants  do  all  such  acta  as  may  (7)  1  D.  F.  &  J.  518. 
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1976       pony  (1 )  ectid  Ki$cJkr t«  tiWrnI  MaHf/MyCknnpm^^f: 

BiATtn         -^  ^  ^  ^eeoiid  pomt,  the  bfetnk  bargained  lor*  sc 

j^      wbat^'had  only  the  twmnf  a  seenrity,  "and  iwa«, 

Ebvbt.      DOthfagi:    C!ikaiii&e9i9  v^  Mandnsler  imd  MSfML  i: 

2>af9l(d).    Tbe  duectois  fepreoeiited  ikat  ivkil  idv 

was  a  security,  and  this  representation  they  must  m 

JVlTv^oy^  (Q^C,  and  Mr.  IfOcook  Webb,  fipr  the  qqs^] 

At  the  close  of  the  BespondoD 
their  Lordships  adjourned  the  c 
timely  notice  in  case  they  shoi 
reply. 


July.29.    6^  G.  Mblus^,  Ij.J.  ; 

TUs  is  a  suit  l)ioaght 
pnblie  ()fficers  of  the  Ur 
and  tb^  8e(^0tary  of  tl 
Oompamf^  and  also  agaii 

The  >0iiit,  so  fisir  as  the 
part  of  it  to  which  this  1 
Union  Bank  that  the  dii 
a  sum  of  about  £22,00C 
mantwor^  BaiUoay  Covd 
drawn  their  account 

The  claim  is  founded 
made/irepBesentations  01 
these  represetitations  w 
must  in  thi^  Court  mal 
representation,  on  whi( 
agidnst  the  directors,  it 
authority  to  bind  the  rai 
with  them  for  loaa^^  a 
a  tepresentation^  that  •  tl 
these  representations  w( 

(1)  Law  Hep.  4  Ch.  748. 
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aa-iu?  OA  1ii6  biU^duiDOiioomed)  i$  obvio^alj  the  mma  gromid  of      l.  jj. 
t^6 .3uUy  J8  tfait  cartom  fiharaa  and  debentures,  jwete ,  imnd^Kred       1872 
bj  tka  lailway  <iQmpaBkj  to  ih^  .Uiim)  iSofiA  ea  a.saelirity  for     bbat^s 
tbiair  'dobt^iand  tfant  tbe  direetorsri^efleDtted  that  they  Tuote^      ^^ 
valid jshasea  atid  valid  'debmtoree  foUy  i^d  up  cK>.aa  to  foim  a      ^.b^ht* 
vatid/flecnrity  foe  therdebty  wheveas  m  &et  they  wede  totally  impaid 
iip,  and^  wQ^^iiojeoniaty  at  aUL. 

The  facts  as  to  the  first  part  of  the  case  may  be  shortly  stated 
thus :  In  Jtily,  1860,  on  the  day  after  the  pas^itig  of  the  Act'  of 
Pai;lian^ent.  r^hich  constituted  the  railway  oomp^ny,  three  of  the 
directqr^  Messrs,  (Jafy,  Caj^^f  and  Warwick,  signed^  and  sejnt  to 
thebanjc  the  following  documept: — "To  the  Directors  of  the  Union 
Bank  of  London^  or  their  Manager,  at  the  Temple  Bar  Branch. 
Gentlemen — Watford  and  Riekmansworih  Bailway — Please  to 
honour  the  cheques  of  this  company  signed  by  two  of  the  directors^ 
and  countersigned  by  the  secretary.  Dated  thi6  4th  ^July,  I860 ." 
One  of  those  diteotar8,.Ur^JFar«)i»eX;,  iA  not  ote  of  IhoPefendants, 
aadMri  J9*2Ztm^^o:ii6  a  DeCetidanty  w^noi  at  that  itimaa  direotcor 
atdy^  ;  That  dooument  ImVing  bete  seht^  the  account  was  thereby 
opened  between  the  railway  company  and  the  1JnkA^..B(MiJQ^  and 
tb^^alhgatioil  im  the  bill  ifl^  ^^The  said-  Union  Bmnh  of  Lombm  were 
dufy  appointed  and  became  thfi  bankers  of  the  conpaay;  and,  at 
tho're^ltiatt  of.  the  directors,  paid  Tarknis  eoms -of .'money  to  and  xyai 
behaff  of  .the  company  and  for  the  purposee  of  tlte  ooiBpaaiy^  and 
all  mcb  ononeyB*  were  a]^lied:ft)r  sudi  pulposes  accoidiiigly.V 
The  bill  then  goes  on  to  state  that  the  directors  land  the  eompony 
havings  in  the  month  of  December,  1662^  become  laigeiy  indebted 
to  the  bank,  the  bank  required  payment.  Thus  the -bill  lalleg^ 
that  all  the  moneys  wkicii  were  drawn  out  neexi^  drawn  out^^on 
bdmlf  fA  the  company;  and  wei^e  applied  for  the  purposes  of  the 
company*' 

Thai  tbe  debt  having  been  so  Iqcurred^  for  dome  part  of  ^^ 
debt^  whioh  Was  a  debt  for  preoiae  loans,  the  directors  *were^  asked 
to- give  and  did  give  theij^  personal  guarantees^and  in  Mardb)186S{ 
ibebank  sned  both  the  eovipany  and  the  df  rectors  to  reeopv^ri  the 
moneiy  doe.  ^Hieieupon  the  directors  paid  a  «am  of  about  £10,€00^ 
which  represente<i  the  sum. they  had  guaranteed^  but  fpr  the  oest 
of  the  money  the  bank  recovered  judgment  against  the  railway 


Digitized  by  VjOOQIC 


m 


OfiANCERY  APPEALS. 


'D 


L.JJ. 
1872 


Beattie 

Lord 
Ebuby. 


company.  After  that  thej  issued  an  elegit,  and  f hey  rddoT 
all  the  money  that  they  could  recover.  Thete  has,  it  apfM 
been  a  suit  in  Chancery  for  the  purpose  of  administering  the  af 
of  the  company,  and  in  that  suit,  as  well  as  in  this  suit^tfae 
way  company  allege  that  they  are  not  bound  by  this  overArai 
of  the  account,  but,  nevertheless,  up  to  the  present  time  no 
has  been  filed  to  set  aside  that  judgment,  though  it  was  obti 
so  far  back  as  March,  1865. 

The  question  is,  on  those  facts,  are  the  directors  persoi 
liable  for  making  a  representation  to  the  manager  of  the  ban 
the  effect  that  they  had  pow6r  to  overdraw  the  account, 
representation  being  untrue  ?  The  Vice-Chancellor  has  dfeic 
that  they  are  so  liable  on  the  authority  of  three  cased,  whicls 
all  cases  in  the  Courts  of  Law,  and  which  come  to  this,  thfiit  iv 
an  agent  makes  a  contract  on  behalf  of  his  principal  he  impli 
watrants  that  he  has  authority  to  bind  that  principial,  and 
turns  out  that  he  has  nO  authority  to  bind  his  prindpal,  anc 
principal  repudiates  the  obligation,  and  loss  is  thereby  occa8i< 
then  an  action  on  that  warranty  can  be  maintained.  But  if  1 
cases  are  examined  it  will  be  found  in  all  of  them  that  iken 
a  mifitrepresentation  in  point  of  fact  as  to  thei  agent  having  p 
to  bind  his  principal,  and  though  I  have  not  found  any  ^caise  ii 
Courts  of  Law  on  the  question,  I  have  no  doubt  myself 'tfi 
would  be  held  that  if  there  is  no  misrepresentation  in  point  of 
but  merely  a  mistake  or  misrepresentation  in  point  of  law,  that 
say,  if  the  person  who  deals  with  the  agent  i»  fully  aware  hi  ] 
of  fact  what  the  extent  of  the  authority  of  the  agent  is  to  hi& 
principal,  but  makes  a  mistake  as  to  whether  that  authori 
sufficient  in  point  of  law  or  not,  under  those  circumstances  I 
no  doubt  that  the  agent  would  not  be  liable.  For  instance, 
posing  when  an  agent  comes  and  professes  to  make  a  contra 
behalf  6f  his  principal,  instead  of  trusting  his  repreeentation 
he  has  power  to  bind  his  principal  the  person  dealing  witb 
agexft  were  to  ask  to  see  his  authority,  and^a  power  of  attc 
executed  by  the  principal  was  shewn  to  him,  and  he  iddk 
opinion  of  his  lawyer  as  to  whether  the  power  of  attorney 
sufficient  to  bind  the  principal,  and  was  advised  that  it  was 
ficient  to  bind  the  principal,  and  then  after  that  a  contract 
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made,  and. it  turned  out  when  the  point  was  raised  in  a  Court  of      L.  JJ. 
Law  that  the  power  of  attorney  was  insufSoient — under  such  cireum-       1^72 
stances  I  am  clearly  of  opinion  that  there  would  l>e  no  warranty     Bbatth: 
on  the  part  of  the  agent  that  the  power  of  attorney  was  good  in       jj^ 
point  of  law.  .    Ebvbt. 

I  will  shortly  state  the  three  cases  whaoh  were  relied  upon  before 
the  Yice-ChanceUor  to  shew  that  they  aU  invelye  a  misrepresenta- 
tion in  point  of  isLct  The  first  case  maitioned  on- the  subject  was 
OoUen,  V.  Wright  (1).  That  was  a  simple  case,  where  the  steward 
of  a  gentleman  executed  an  agreement  for  a  lease  in  his  name, 
and  when  a  suit  was  brought  for  specific  performance  it  turned 
out  that  the  gentleman  had  nerver  given  any  authority  to  the 
steward  to  make  an  agreement  for  a  lease  in  his  nama  Specific 
perf<»rmance  was  therefore  refused.  The  Flaintifif  then  brought  an 
ac^n  against  the  steward  to  recover  damages,  and  was  held 
entitled  to  recover.  There  it  is  perfectly  plain  that  the  Defendant 
had  made  a  misrepresentatioin  in  point  of  fact* 

The  next  case  was  the  case  of  Bichardion  v.  WUUamson  (2). 
There  the  Plaintiff  l^t  £70  to  a  benefit  building  soci^y,  and 
received  a  receipt  sogned  by  the  Defendants,  as  two  of  the  diree- 
tors,  certifying  that  the  money  had  been  lent,  and  then  it  turned 
out  that  in  point  of  law  they  had  no  power  to  borrow  money. 
But>  then,  their  power  to  borrow  money  depended  upon  whether 
they  had  made  a  rule  to  borrow  money,  because  a  benefit  building 
society  may  receive  money,  at  any  rate  to  a  certain  amount,  on 
deposit,  if  it  has  a  rule  enabling  it  so  to  receive  money.  Therefore 
that  Was  taken  as  a  representation  by  the  directors  that  they  had 
such  a  rule,  and  that  the  Ix^rowing  was  within  the  rule  when,  in 
point  of  fact,  there  was  no  such  rule  at  all. 

Then  the  third  case,  and  the  one  whidi  I  think  has  been  prin- 
cipally relied  upon  in  the  argument  before  us,  was  Cherrtf  v. 
CkHoniai  Bank  of  AmiraUma  (3).  There  the  director  of  a  joint 
stock  company  gave  authority  to  their  manager  to  overdraw  the 
account.  If  the  facts  of  the  case  are  examined  it  will  be  found 
that  the  directors  had  power  to  borrow  money,  provided  they  got 
the  consent  of  a  meeting  of  the  shareholders,  but  not  otherwise. 

(1)  8  E.  A  B.  64T.  (2)  Law  Bep.  6  Q.  B.  278. 

(3)  Law  Rep.  3  P.  C.  24. 
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There  was,  therefore,  a  misrepreisentation  In-  po^t  of  fact;  bcfcAuise 
when  they  represented  they  had  power  to  IxJttrbw  they  Jprturtically 
represented  they  had  obtaihed  authority  from  a  meeting  of  the 
Aareholders  to  enable  them  to  Tx)rfow^      *  ' 

'  Now^  although  t  tave  found 'no  case  at  law,  tiiere  is  a'cafiie^ih 
ecjufty  wlilch  clearly  shews  that  the  rule  in  tliife  Ctlurt  is"fhat  a 
pers6n  cannot  be  made  liable  for  making  a  niisrepres^ntatidn 
unless  it  is  a  misrepresentation  in  point  of  fact,  and  not  merely  in 
point  of  law.  I  think  anybody  would  be  startled  if  it  was  said 
that  if  you  asked  somebody  what  was  the  law  upbn  a  particular 
point,  and  he  gave  you  his  opinion  as  to  what  the  law  was,  and 
yon  acted  upon  it  and  altered  your  position,  a  bill  could  be 
maintained  against  him  to  make  good  the  representation,  if  his 
opinion  turned  out  to  be  wrong.  The  case  I  refer  to  is  BaahdoR 
V.  Ford  (1),  the  head-note  to  which  is  as  follows : — "  The  Plain- 
tiff alleged,  that  being  desirous  of  adTancing  money  on  deben- 
tures, he  applied  to  a  secretary  of  a  railway  company,  who 
wrote  offering  him  a  bond  of  the  company  for  £1500,  and  stating 
that  the  company  were  not  yet  in  a  position  to  issue  permanent 
debentures ;  but  that  they  expected  to  be  able  to  do  so  in  four  or 
five  months'  time.  With  the  letter  was  sent  a  prospectus,  from 
which  it  appeared  that  the  company  was  incorporated  by  Act  of 
Parliament,  and  that  three  persons  named  were  directors.  Plain- 
tiff advanced  the  money  and  received  in  return  a  Lloyd's^  bond, 
signed  by  the  secretary,  whereby  the  company  purported  to 
acknowledge  the  debt,  and  to  covenant  to  pay  the  same  with 
interest  at  6  per  cent.  The  company  having  ceased  to  pay 
interest,  and  being  in  difSculties,  Plaintiff  filed  a  bill  against  two 
of  the  three  directors,  and  the  representatives  of  the  third,  praying 
that  they  might  be  decreed  to  pay  the  amount  advanced  by  the 
Plaintiff,  with  interest : — Held,  that  the  principle  of  relief  on  the 
ground  of  misrepresentation  by  third  persons  did  not  extend  to  an 
incorrect  statement  of  a  matter  of  law,  and  demurrer  by  the  repre- 
sentatives of  the  third  director  allowed."  Now,  in  that  case,  as 
far  as  regards  there  being  a  representation  that  they  had  power 
to  bind  the  company,  there  was  as  direct  a  representation  as  could 
possibly  be  conceived.  The  Plaintiff  offered  to  lend  money  to  the 
(1)  Law  Eep.  2  Eq.  750. 
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coiijpanjr,  and  jbho  company  said,  We  will  give  you  a  Lhyd^s  bou^,      L.  JJ. 
as  security,  and  they  gave  him  a  Ijloyd's  bond  9fi  security.  Accord-        1872 
log.  tp  the  authorities^  that  was  a  representation  that  they  had     bea'ttir 
power  to  bind  the  comply  by  a  Lloyd's  bond,  but  becauae^  as  %       ^og^ 
matter  of  law,  a  JCjlaycFs ,  bond  is  npt  a  good  in^tramept  binding      ^*^i^ 
uppn  the  Qpmpipiy  when  it  is  given  for  money  borrowed,  and  (^  it 
was  a?  much  the  business  of  th^  Plaintiff  as  of  th^  directors  ip, 
kno,^  what  ^the.  law  was,  it  was  held  thftt  no  sriit  co^ld  b^  mavn- 
ta|ned.  .  .  . 

I  ^^ye  stated  what  I  conceive  to  be  the  law  on  this  point>  be?* 
cause  the  Yicei-Oh^c^Uoir  has  not  gone  into  the  question  aa.to. 
whetl^er  thq.represep^tion,  if  there  be  one,  by  the  directors  of  the, 
CQinpan^  i^  this  case,  that  they  had  power  to  bii^d  the  compfiny  by 
borrowing  money  ^nd  overdrawing  the  account,  was  ^  misrepresen- 
tation .of  fja^t.  Now,  what  do  the  words  of  the  letter  of  the  4th, 
of  July,  1860,  amount  to  ?  I  must  confess  tl^t  this  dpcwpaent^ 
appears  to  me  nothing  but  the  common  ordinary  notice,  whiph, 
directorsiof  a  JQijpJt,  stock  company  or  a. railway  company,  would 
send  when  th^y  intended  to  open  an  account  with  a  .bank«,  ^o^ 
doubt  i^  contains  representations  of  fact.  It  is  ):^efi4ed  '*  Wafford 
and  fiickrimnaworth  Bailway^  that  is. a  representation,  that  th& 
rail^a^  <^om|)a;ny  had  obtained  their  Act, of  ffurliament,  and  was 
an  incorporated  railway  oompany.  It  is  signed  by  Aree  directors  ; 
that  is  ^,repr^sentation  IJiat  those  three  persons  are  directors;  a^^ 
I  think,  when  it  says,  "  Please  to  honour  the  cheques  of  .this?  comj- 
pany  signed  by  two  of  the  directors,  rand  countersigned  by  the 
se^et^y,"  that  is  a  representation  tha^  the  directors  had  agreed, 
to  open  an  aoepunt  with  the  Union  B<mh  and  tb^t  tixe  cheque^ 
which  would  be  drawn  upon  that  account  would  be  aigned-by  twp 
of  the  directors  and  the  secretary.  Does  it  represent  anything 
more  ?  ,!Whai  does  it  xepresent .  respecting  the  authority  of  tha 
directors  to  overdraw  ?  Does  it  represent  more,  or  could  it  }^ 
understood  by  the  manager  of  the  bajik  to  represent  more,  than 
that  they,  had  the  ordinary  authority,  whatever  that  may  be,,  of 
railway  directors  to  bind  the  company  ?  It  surely  doe^  not  repre- 
sent, and  could  not  be  fairly  or  properly  understood  to  mean^  that, 
the.di^ectqrs  of  the  Watford  and  BicJmanmporth  Railway  Company 
had  some  power  to  bind  their  company  beyond  that  which  the 
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L.  JJ»       directors  of  other  railway  c 

1872        pears  to  me  that  there  is 

Beattie     authority,  except  that  thej 

j^^^       and  therefore  had  such  aul 

Ebubt.      pany  have,  and  I  cannot 

understood  it  in  any  other 

misrepresentation  in  point 

answer  in  my  opinion  to  tl 
I  am  not  quite  certain 

think  that  there  was  a  repr 

so  as  to  make  them  liable 

cause  they  have  not  paid. 

after  reading  his  judgmen 

was  on  which  he  really  ] 

ground,  I  should  remark  tl 
'         misrepresentation  in  point 

exists  at  that  moment  whi 

that  something  will  be  don 

tation  that  something  will 

true  or  false  at  the  momen 

it  a  representation,  if  it  ii 

The  directors  cannot  be  11 

have  made  default,  and  ha 

ing  to  the  true  construct 

guarantee.    It  is  perfectl; 

guarantee,  and  moreover  I 

Bank  never  considered  it  t 

wanted  a  guarantee  &om  t 

part  of  the  sum  they  did  r 

they  asked  them  to  give  i 

unquestionably  they  never 
If  it  were  necessary,  the 

to  this  part  of  the  case, 

the  directors  had  not  poi« 

events  there  is  nothing  t 

all  the  benefit  which  the 

had  power  to  bind  the  C( 

understood  him^  put  his  ( 
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cannot  bind  their  company  by  borrowing  money^  even  from  a  bank, 

but  they  may  bind  them  by  drawing  cheques  in  payment  of  debts 

which  have  been  properly  incurred,  although  the  account  is  thus 

overdrawn.     Whether  that  is  a  correct  statement  of  the  law  or 

not,  I  do  nqt  think  it  necessary  in  this  case  to     ' 

because  the  authorities  on  the  subject  do  not  aj 

•each  other,  and  the  question  is  one  of  considers 

supposing  that  to  be  the  law,  there  is  not  the 

that  the  directors  made  any  misrepresentation 

Whenever  the  company  told  the  bank  they  w 

made  a  loan  •  and  in  the  pttss-book,  when  they  were  loans,  they 

were  headed  "  Loans,"  and  it  is  by  no  means  clear  that  the  whole 

of  the  loans  have  not  been  repaid  by  i'      " 

of  the  other  sums,  there  is  not  an  atom 

the  whole  of  those  other  sums  which  w 

not  overdrafts^  which,  according  to  th< 

Solicitor-General,  would  be  perfectly  h 

pay  the  debts  due  by  the  company. 

that  th^y  Yfere  so,  and  therefore  there  i 

ground. 

Again,  it  is  to  be  observed  that  the  bank  Jl>rougbt. their  action, 
recovered  judgment,  and  issued  execution  against  the  company. 
What  further  benefit  could  they  have  obtained  bad  it  been  per- 
fectly clear  that,  the  directors  had  power  tq  bind  the  company  ? 
Sev^n  years  have  elapsed,  and  I  should  be  very  m^ch  surprised 
if  aft^r  such  ft  lapse  of  time  as  this  a«y  bill  would  be  success- 
ful which  might  be  filed  by  any  shareholder  of  the  company  for 
the  purpose  of  setting  aside  that  judgment — a  perfectly  honest 
judgment — for  a  debt  for  which  the  company  had  received  full 
consideration.  It  appears  to  me,  for  that  reason  also,  that  the 
directors  are  not  liable  on  the  first  ground  on  which  the  Yice- 
Chancellor  rested ;  for  supposing  them  to  have  represented — which, 
in  my  opinion,  they  did  not — that  the  directors  had  power  to  bind 
the  company  by  borrowing  money,  the  bank  have  not  sustained 
damage  to  the  amount  of  a  shilling  by  the  absence  of  such  a 
power,  inasmuch  as' they  have  had  every  remedy  against  the 
company  which  they  could  have  had  if  such  power  had  existed. 

The   second  ground  upon  which  the   PlaintifiB  rely  is   this : 


L.  JJ. 

1872 


Beattib 

V, 
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'  h.  J  J.      Afler  tba  debt  bad  be^n  inourredtth^b^ak  very  i^iiTf^Uy  b^^pfMlie 
1^72       aaxicma  ae  to  how  it  should  be  pojd,  aoda  eo]Se9p<H^MC)e.  took 

BEATTiB     lilace  whicdi  ended  iu  the  dureetois  fjcsmbrtrng  to,  tw^  <rf.  the 
^^^       managaffi  of  the  {Won  ;Banfc,  m.  trqrt  for  the  ba»k,  £80>Q0Q  pre- 

Tbcbt.  iarenee  9hai60  wUck  tl»dj  had  beesi  atitboiiaseditta  rtaia^  bjljie 
ei^oovid  Aft  whjeh  wa«  passed  in  ISSS^.aoid  i£li6lP0P  deb^tves. 
The  Pkmtifis  contend  that  the  directors  cepreaent^  ^hfil.d&sse 
were  paidrup  shares,  and  paid-^np  debenture^ — yidid  shares  snd 
valid  debentures — and  are  bound  to  make  good  the.  loss  9^iwg 
from  the  £9^t  that, that  rqpreaentntm. was  ^not.to^e^        •  ^.  i 

Upon  this  part  of  the  case  the  first  thing^to  be  decided  is  what— 
aecprding  to  the-  true  construction  of  the  letters  jRhiohpssaed 
,  bettveeavthe  manager  of  the  bank  and  the  searetory  (^,  ij^e  railway 
company-^waa  the  security  whi^h  the  nail^y  compfmy  figrqed  to 
give  the  bank?  The  Plaintiffs  contend  that  the  covnpanj;  agreed 
to.aUot  the  shares  and  issue  the  debentures  to  p^r^s^B.who  had 
given  full  consideraition  for  those  shares  aAd  debentpne^^^and  then 
to  procure  those  persons  who  had  so  received  the  shares  and-fd^ebsn- 
,  tures  to  transfer  tb^m  to  the  trustees  of  the;  b^.  Qif  tt^other 
handi  the  DefendtMitssay  that  there  never  was  any  a^eep^espit  to 
that  effect,  but  aU  that  was  ititeiaded  was  that  the  oprnpaoj^^al^ald 
.  plaee  these  shares  and  debentures  under  the  control  ^.^.bank, 
and  give  the  bank  the  power  of  issuing  them;  so  tb^t  if  ^ere 
.vfer^  any  persons  among  the  public,  who  were  willing  to  f^^i^V^e 
shares  or  the  debentures  at  their  full  price»  thsin  the  ban  ^  dfffQiif 
by  leaving  the  shares  and  debentures  stwding  in  the  v  ^lO^  of 
tmstees  foK  them,  have  security  that  the  mopey  pajd  by  thq^pi^c 
iin  taking  them  up  should  oome  through  the  baqk^^^sp^jgpi^ 
satisAiction  of  their  debt  When  I  say  ^*  paid-up  shares^"  it  is 
neeessajry  to  distin^paiah  between  shares  which  have  actoally  been 
paid  up  and  diares  whioh  may. be  ente^  ^.pcMd  up;  for  one 
possible  view  of  some  of  the  letters  which  passed  i^  thftt.,tbe 
aearetaiy  of  the  company  thought  that  these  shares  and  debentures 
.xnight  be  legally  entered  as  paid  up,  i^nd  transferred  aapaid^p 
isdiares  and  debentures.  He  nxight  very  well  bA^ethoaght  so^ 
without  thinking  that  anybody  would  pay  the  amount  in  casbi  or 
give  lull  value  for  thenu  Although  this  would  clearly  be  a  mi^^e^ 
in  law,  it  would  not  be  a  very  extraordinary  mistake.    If  the.debt 
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to  the  bank  was,  as  I  am  disposed  to  think  it  was,  a  good  debt,  the       L.  jj. 
bank  might  have  agreed  to  take  the  shares  or  the  debentures  in        ISTS 
ftatisftfction  <if  tthat  debt ;  and  if  the]r  had  so  taken  them,  that  woold     beIttie 
have  made  them  paid*up  shares  and  paid-np  debentures,  and  it       y** 
yvoxAd  not  be  an  extraordinary*  mistake  for  any  on^  to  snppoee^that      Ebdbt. 
if  thejr  were  tmnrfbi^,  n^  in  mi&afy^on  but  as  s^tnityi^that       ""^ 
nerer^^lesB  the  debt  due  from  the  railway  company  t^  die  bank 
would  justify  the  railway  company  and  tlie  bank  treating  theih  as 
paid-up  shares.    I  only  state  that  as  one  of  the  possible  explana* 
tions  of  these  letters. 

But  I  must  proceed  to  read  the  letters  for  the  purpose  of  seeing 
which  of  the  two  views  is  correct,  and  what  was  the  real  contract 
between  the  railway  company  and  the  bank  as  to  giving  security. 

The  first  letter  was  written  in  December,  1862,  by  Mr.  Beattie 
to  Lord  Ebury: — [His  Lordship  read  the  letter  of  the  19th  of 
December,  1862.] 

This  letter  obviously  was  written  before  the  company  obtained 
the  second  Act,  and  when  they  intended  to  obtain  it  What  is  the 
meaning  of  that  passage,  **  that  your  board  will  undertake  to  hand 
to  the  bank  such  preference  shares  and  debentures  as  you  may 
•obtain  the  authority  to  raise  in  next  session  of  Parliament?"  It 
appears  to  me  that  that  clearly  bears  the  meaning  ^which  the 
Defendants  put  upon  it  That  is  very  important,  because  this  is 
the  beginning  of  the  negotiation,  and  this  is  the  letter  written  by 
the  manager  of  the  bank  himself.  It  seems  to  me  utterly  impos- 
sible l4at  Lord  Ebury  when  he  read  this  letter*  could  have  sup- 
posA^'it  to  mean  that  Lord  Ebury  or  some  of  the  other  directors 
should  pay  up  to  the  railway  company  the  full  value  of  those 
shares  and  debentures  and  then  transfer  them  to  the  bank.  It 
«eems  to  me  that  it  means  what  the  Defendants  say,  that  the  com- 
pany should  give  the  bank  the  power  of  issuing  the  preference 
shares  and  the  debentures,  so  that  if  the  public  took  them  up  the 
bank  might  get  the  money.  The  minute  entered  in  the  minute 
book  is  this : — **  Mr.  Beaitie  attended  on  behalf  of  the  Union  Bank 
to  ftiake  arrangements  with  regard  to  the  debt  due  to  the  bank, 
and  a  letter  was  subsequently  received  from  him  to  which  Mr. 
Jeyes  was  instructed  to  reply  consenting  to  his  application.''  The 
answer  by  the  secretary  was  this : — [BUs  Lordship  read  the  secre- 
•'yoL.VII.  Z8  1 
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L.  JJ.      tary's  letter,  which  is  given  above.]    I  cannot  conceive  this  to-. 

J 872        mean  anything  more  than  what  I  have  said,  that  liia  bank  was  to 

BjJ][^     have  the  power  of  issuing  the  shares  and  debentures  so  as  to 

^-         obtain  the  money  which  the  pnWic  mig^t  give  on  taking  them  np» 

EsuBT.  The  next  letter  is  one  from  Mr.  BeaUie,  dated  the  22nd  of  Janu-- 

ary,  1864>  after  the  second  Act  had  been  obtained : — [His  Lordship 

read  this  letter,  and  the  letter  from  BeaHie  of  the  8th  of  Dee$mber^ 

1864,  the  minute  of  the  9th  of  December,  1864,  and  the  letter  of 

the  20th  of  December,  1864,  from  Forbes  to  Beattie.'] 

Now  what  is  the  bargain  made  in  that  last  letter?  BdiaiiC0> 
was  placed  on  the  nse  of  the  word  "  transfer  "  in  the  proposal  made.. 
"  I  have  been  directed  to  apply  to  you  for  a  transfer  of  at  least 
£20,000  of  the  unissued  preference  shares."  Who  were  to  execate 
the  transfer  ?  No  doubt  the  company.  The  letter  is  written  to 
the  secretary.  There  is  not  a  word  in  these  letters  that  I  can  see 
from  beginning  to  end  which  raises  any  suggestion  that  either  the 
directors  or  any  one  eke  were  to  eoi^  under  atiy  personal  liability. 
If  what  was  understood  was,  that  some  person  who  had  paid  full 
value  or  had  given  full  consideration  was  to  give  up  his  own  pro- 
perty for  the  purpose  of  securing  the  bank,  surely  it  would  have* 
been  stated  in  plain  terms.  When  we  find  letters  written  by  the 
manager  of  the  bank  simply  asking  the  directors  in  tb^r  character 
of  directors  of  the  railway  company  to  give  security,  surely  that 
must  mean  such  security  as  the  directors  in  their  character  of  direc- 
tors can  give.  It  was  quite  obvious  that  ih^  company  had  no^ 
power  to  pay  up  their  own  diare^  and  to  transfer  them  as  paid  up. 
All  that  they  could  do  was  to  give  the  bank  the  power  erf  issuing 
the  shares,  so  that  when  the  shares  were  taken  up,  if  they  ever 
were  taken  up,  the  money  would  come  into  the  bdnk.  It  may 
be  quite  true  that  it  was  a  very  imperfect  security  ;  there  is 
nothing  to  shew  that  the  bank  did  not  treat  it  as  a  very  imperfect 
security,  they  gave  no  consideration,  they  did  n<>t  bargain  to  ^ve 
any  time,  and  in  point  of  fact  they  did  not  give  any  time  (for 
these  letters  having  been  written  in  1864,  and  the  transaction  com- 
pleted in  January,  1865,  the  bank  commenced  their  action,  and  got 
their  judgment  in  March  following).  They  were  simply  askii^ 
the  company  to  give  «uch  security  as  they  could.  Then,  if  we 
look  at  the  answer  of  the  secretary  the  matter  appears  to  be  made 
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perfectly  clear,  for  he  has  translated  the  expression  "  transferred 
into  the  joint  names  of  myself  and  Mr*  Barton  "  as  follows :  "  I  am 
instructed  to  inform  you  that  they  (the  directors)  will  have  no  objec- 
tion to  carry  out  the  arrangement  yoa  suggest,  and  have  instructed 
me  to  allot  the  shares  you  name  to  Mr.  Bmton  and  yourself."  It 
was  therefore  understood  that  the  shares  were  to  come  direct  from 
the  company.  The  shares  and  debentures,  however,  were  not  ix^ 
fact  allotted  direct  to  the  manager  of  the  bank,  but  were  first 
allotted  to  Lord  Ebwy  and  Mr.  Dillon^  and  perhaps  it  is  right  to 
shew,  as  far  as  it  can  be  done,  how  that  came  to  pass. 

I  may  observe  that  on  the  28th  of  December,  whilst  these  nego- 
tiations were  going  on^  Mr.  Dobie,  the  solicitor  of  the  bank,  wrote  a 
letter  to  the  secretary  simply  demanding  payment  of  the  money. 
Then  on  the  3rd  of  January  there  is  this  letter  (vom  the  secretwy 
of  the  railway  company  to  JB^^^e^; — [His  Lordship  read  the  letter.] 

Now  looking  to  this  letter,  when  the  secretary  says ;  "  I  pro- 
pose, as  the  course  usually  adopted  in  such  cases,  to  register  the 
shares  in  the  names  of  two  of  the  directors  of  the  company,  who 
will  execute  a  transfer  of  them  to  you,"  could  Mr.  Beattie^  or 
any  one  who  understood  the  letter  and  read  the  letter  have  pos- 
sibly supposed  that  these  two  dii*ectors  were  to  pay  full  value  for 
the  Glares.  That  is  what  the  Plaintiffs  now  contend  hx — their 
case  beixig  that  Lord  Ebwry  and  Mr.  Dillon^  the  two  directors  into 
whose  names  these  shares  were  transferred,  and  Jfrom  them  transr 
ferred  to  the  two  manners  of  the  bank,  represented  tha;t  they  had 
given  full  value  for  those  shares.  But  when  we  look  at  the  words, 
*^  I  propose  as  the  cojuw  usually  adopted  in  suph  cases  to  register 
the  shares  in  the  names  of  two  of  the  directoiis^"  can  any  one  pos* 
sibly  suppose  that  those  two  directors  bad  paid  up  the  full  amoi^nt 
of  the  shares  and  debentures  ?  The  next  letter  is  this,  from  Mr. 
Beattie: — "  In  reply  to  your  letters  of  the  3ni  and  9th  insi,  I  beg 
to  say  I  am  quite  preptp^ed  to  accept  the  shares  c^  de^ntures  as 
collateral  security  pei^ng  your  disposal  of  theim.  In  no  other 
light  would  they  be  tiken  by,  the  bank,"  Does  not  this  shew 
that  the  bank  perfectly  understood  the  proposal  in  the  sen^ 
now  contended  for  by  the  Defendant!,  &r  the  bank  in  fact  say  by. 
this  letter :  ^  You  may  transfer  the  shares  and  debenture!  into  the. 
names  of  trustees  for  us,  and  if  you  dispose  of  them  then  the  p^r-^ 


L.JJ. 
1872 

BEATTm 
V. 

Lord 
Ebury^ 
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L.  JJ.      sons  who  give  the  money  for  them  will  come  to  us  and  get  the 

1872        transfer  from  our  trustees,  and  so  the  monej  will  come  to  us."     I 

Beattib     cannot  but  think  that  if  there  had  been  any  doubt  tipM  any  of 

j^*  ^       the  other  letters  that  la$t  letter  would  have  made  the  matter  quite 

Ebcby.      clear. 

Then  we  have  a  letter  from  the  secretary  of  the  railway  com^ 
pany  to  Mr.  Beattie  on  the  18th  of  January :— ^His  Lorddup  read 
that  letter.]  It  is  quite  impossible  that  that  letter  or  the  heading  of 
the  document  eoald  alter  the  bargain  and  the  undertaking  con- 
tained in  the  previous  letters. 

Beliance  was  placed  on  the  form  of  the  certificates  and  the  form 
of  the  debentures.  The  certificates  are  in  a  form  which  does  not 
shew  whether  they  are  paid  up  or  not.  The  debentures,  no  doubt, 
are  in  the  common  form,  as  if  they  were  paid  up,  which  debentures 
always  are.  I  think,  indeed,  that  if  the  directors  had  sold  these 
diares  and  debentures  in  the  market  there  would  have  been  an 
implied  warranty  that  they  would  have  been  available  as  shares 
and  debentures,  and  that  they  were  paid  up ;  but  I  think  that  here 
the  terms  of  the  negotiation  between  the  parties  exclude  any 
such  warranty. 

The  conclusion  I  come  to  upon  the  whole  of  this  case  is,  that 
from  the  beginning  to  the  end  Mr.  Beattie  knew  tlie  whole  circum- 
stances of  this  railway  company  just  as  much  as  the  directors 
themselves  knew  them ;  that  there  was  no  concealment  from  him, 
and  that  there  was  no  deception  in  point  of  fact^  and  no'  mistake  in 
point  of  fact.  Whether  there  was  any  mistake  in  point  of  law, 
whether,  for  instance,  either  party  supposed  that  these  might  be 
treated  as  paid-up  shares  and  paid-up  debentures,  although  they 
were  not  paid  up,  I  do  not  know ;  but  it  appears  to  me  that  Mr. 
Beattie  must  have  known  from  the  nature  of  the  transaction  the 
real  state  of  the  facts. 

I  do  not  go  into  the  evidence,  which  is  somewhat  contradictory, 
as  to  what  passed  at  interviews  between  Mr.  Beattie  and  Mr.  Fwbe$. 
I  think  this  case  is  to  be  decided  on  the  written  documents  which 
were  diewn  to,  seen  by,  and  acted  upon  by  the  directors,  and  that 
it  is  wholly  immaterial  to  consider  what  passed  between  the  secre- 
tary and  the  manager  in  private. 

No  doubt  the  directors  had  not  power  to  issue  debentures,  be- 
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ca\^$e  tbey  had  not  got  a  eertifioate  from  a  magistrate,  and  they      L.  JJ. 
copldnot  ^t  a  oertificate'  until  the  shares  were  plrid  up ;  but  in       1872 
my  opinion  AIrt  iBeOitie'  knew  that  theae  shai^  wei-enot  paid  top,     beattie 
and  therefore  knew  that  in  posnt  of  lAw  the  time  had  not  c6me       ^^^^ 
when  the  debentures  could  be  issued.     Upon  the  whole,  therefore,      Ebury 
I  have  com^<  to  the  conclusion  that  the  directbfs  did  not  mak6  tiny 
misrepr^Moitationiin  pmn/t  of  fact,  and  that  '1^  managers  of  the  ' 
Union  Bn^  were  not  deceived  by  any  alleged  misrepresentation ; ' 
that  consequently  the  caee  against  th^  dibectbrs  feils,  and  as 
against  the  directors  who  have  appealed  the  bill  must  be  dimissed 
with  coats.  ' 

Sir  W.  M.  Jam^,  LJ.: —  .  .      , 

I  am.  entirely  of  the  same  opinion. 


Solicitors :  Mr.  Po&iV  ;  Messrs,  Baxter^  ftoBp,  NortQnii(S>  Ch. ;  Mn 
W.  Clarice. 


END  OF  VOL.  VII. 
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ABSEHTIHO  HDCSELF—Intent  to  avoid  creditors 

[188 

See  Defeating  and  delating  Cbeditobs. 
AOCEFTAHGE  OF  SEARES^Acceptanee  hy  Letter 
— Bevocation — Allotment  of  Shares— Delegation  of 
Power— New  Condition,']  A  contract  is  complete 
when  a  letter  has  been  posted  accepting  an  offer 
which  can  be  accepted  by  letter  bo  sent. — A  letter 
of  application  for  shares  in  a  company  was  put 
into  the  post,  and  was  duly  received  by  the 
directors.  A  committee  appointed  by  the  direc- 
tors alloted  100  shares  to  tne  applicant,  and  the 
secretary  of  the  company  pat  into  the  post  a 
letter  addressed  to  the  applicant  informing  him 
that  the  shares  had  been  alloted  to  him,  and  that 
10  per  cent,  interest  would  be  charged  on  the 
balance  due  in  respect  of  the  shares.  The  letter 
was  duly  received  by  the  applicant,  but  before  he 
received  it  he  had  sent  by  post  a  letter  declining 
to  accept  any  shares  i--Hdd,  that  the  contract 
was  completed  when  the  letter  announcing  the 
allotment  of  the  shares  was  put  into  the  post: — 
JSddf  that,  under  the  articles  of  association  of  the 
company,  the  allotment  of  shares  by  a  committee 
instead  of  by  the  whole  board  of  directors,  was 
yalid: — Held,  ihsX  the  provision  for  payment  of 
interest  on  the  balance  was  not  a  new  term 
introduced  into  the  contract.— Decision  of  MaUne^ 
V.O.,  affirmed.— DunZop  v.  Higgim  (1  H.  L.  0. 
381)  discussed. — British  and  American  TeUqraph 
Company  v.  Colson  (Law  Bep.  6  Ex.  108)  disap- 
proved of.  In  re  Imperial  Land  Company  op 
Mabseilles.  Habbis*  Case  -  -  687 
AOCOMlIODATIONBILia— Proof  against  drawer 

— ^Letter  of  credit— Double  proof        99 

See  Lbtteb  of  Cbsdit. 
AOOOUVTB — Agent  and  principal — Composition 

deed  ....        61 

See  Bankbuptct  Jubibdiotion.  1 
ACKHOWLEDOMSHT  BT  MAUTITW)  WOXAH 
—  Power  to  contract  —  BecU  Estate  —  Acknow- 
ledged Deed  not  in  Form  a  Disposition  by 
Wife-- Reversion —  S  A  4  Ft».  4,  c.  74.  s.  77.] 
By  a  deed  of  separation  made  between  a  hus- 
band and  a  wife  and  trustees,  and  duly  ac- 
knowledged by  the  wife,  it  was  agreed  that  the 
wife  should  hold  all  the  real  and  personal  estate 
of  the  husband  and  wife,  or  either  of  them  in 
right  of  the  wife,  as  her  separate  property,  and 
should  have  power,  by  will,  to  devise  or  bequeath 
the  same.    The  husband  then  purported  to  oon- 

VoL.  vn.— Ch.  8 


AOKVO  WLEDOMENT  BT  XABBIED  WOXAH— 

continued, 
vey  to  a  trustee  all  such  real  and  personal  estate, 
to  be  held  upon  corresponding  truste : — HM,  tiiat 
though  the  wife  did  not  expressly '  convey  real 
estate  vested  in  her,  it  was  the  intention  of  the 
deed  that  she  should  have  power  to  disnKJse  there- 
of as  if  she  was  unmarried,  and  accordingly  that 
a  certein  estate  of  which  a  trustee  was  seised  in 
trust  for  her  separate  use  during  her  life,  with 
remainder  to  herself  in  fee,  passed  by  her  will. 
A  married  woman  may  pass  her  separate  real 
estete  by  deed  or  will  as  a  feme  sole, — ^Decree  of 
the  Master  of  the  Bolls  affirmed.  Pbidb  v.  Bubb. 

[64 
AOQUIESOEirOK— Novation  of  contract  -         661 

See  Novation  op  Contbaot. 
ACT  OF  BANKBUPTOT— Assignment  of  all  debt- 
or's property        -         90, 214, 309, 636 
See  Assignment  of  all  Debtob's  Pbo- 
pebtt.    1 — 4. 

Absenting  himself    -         -  -         189 

See  Defeating  and  delating  Cbeditobs. 
AD  MJfiDlUtf  mUlC  ▼!&— Bight  of  landowner 
See  Soil  of  Highway.  [ttl 

ADMINIBTRATION- Loan  to  executors— Bankers 
.   See  Bankebs'  Account.  [128 

ADYAKCEMEHT—  Will  —  Ademption  —  Advances 
to  Children — Double  Portions — Residue — Widow 
and  Children.!  A  testator  directed  his  trus- 
tees to  pay  the  income  of  one  moiety  of  his 
residuary  estate  to  his  widow  during  her  life, 
and  to  divide  the  other  moiety  behreen  his 
children  in  equal  shares,  as  tenants  in  com- 
mon. Advances  were  made  by  the  testator  to 
some  of  his  children  after  the  date  of  his  will : — 
Held  (affirming  the  decision  of  Bacon,  V.C.,  that 
the  advances  could  only  be  brought  into  account 
for  the  benefit  of  the  cmldren  among  themselves, 
and  that  the  widow  was  not  entitled  to  have  her 
income  increased  by  having  the  advances  brought 
into  account  in  estimating  tne  readne.—Monte&re 
V.  GuedaUa  (1  D.  F.  &  J.  93)  distinguished. 
MEiNEirrzAGBN  v.  Waltebs         -         -        670 

Purchase  of  commission       -  -         727 

See  Failubb  of  Pubpose  of  Gift. 

Statute  of  Limitations  -  -         17 

See  Limitations,  Statute  of.    1. 
AITIDAVIT— Costs  of  perusing^Three  counsel 
iS^  Taxation  OF  Costs.   2.  .618 

U  1 
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AJnWAyJT— continued, 

'—  Offliflsion  of  jurat— Committal  of  bankrupt 

See  Affidavit  without  Jubat.  488 
A7FIDAYIT  WITHOUT  JUBAT— Cbmmf^toZ.]  A 
warrant  for  the  committal  of  a  bankrapt  was 
expressed  to  be  made  on  the  reading  of  the 
i^davits  therein  referred  to.  The  Commissioner 
before  whom  one  of  these  affidavits  was  sworn  had 
ommitted  to  sign  the  jurat : — Hdd,  that  the 
warrant  must  be  discharged,  and  that  the  Court 
-could  not  enter  into  the  question  whether  there 
was  enough  in  the  other  affidavits  to  support  it, 
and  that  the  defect  could  not  be  cured  by  the 
Commissioner  signing  the  jurat  in  Court  on  the 
hearing  of  the  application  to  discharge  the  war- 
rant. Ex  parte  Hbtvaitn.  In  re  Hetxahk.  488 
ATTXR-AOQUIBED  FBOPEBTT—  Uncertificated 
»       bankrupt  -  -  -  186 

See  Uncebtipicatkd  Bakkbuft. 
AGENT — Accounts — Composition  deed  executed 

by  principal  -  -  -         61 

See  Bankbuptct  Jurisdiction.   1. 
Manager  of  company — Repayment  of  money 

borrowed  -  -  -  -         427 

See  Building  Societt. 
AOBEEMEHT — Committee  of  lunatic— Lease  829 

See  AOBEEHENT  BT  COMMnTKE. 


Corporation — Not  under  seal 

See  Contract  bt  Corporation. 


662 


406 


Letter — Agreement  for  lease 

See  Agreement  by  Letters. 
^-^  Railway  company — Additional  land        864 

See  Duration  of  Agreement. 
AOBEEKSHT  BT  COMMITTEE— Ltina6y—Prao- 
iiee—Juriedieiian — Lease.']  A  gentleman  entered 
into  an  arrangement  by  letter  with  the  land  agent 
who  acted  for  the  committee  of  a  lunatic's  estate, 
to  take  a  lease  of  part  of  the  estate  for  a  term  of 
three  years.  No  formal  agreement  was  entered 
into,  nor  was  the  sanction  of  the  Master  in  Lunacy 
applied  for,  butthe  tenant  was  let  into  possession, 
and  expended  a  considerable  sum  in  repairs  and 
improvements.  After  he  had  been  nearly  eighteen 
months  in  possession,  the  committee  gave  him  six 
months'  notice  to  quit,  upon  which  he  applied  by 
Petition  to  have  the  terms  of  his  arrangement 
with  the  agent  carried  into  effect : — Hddy  that  the 
-Court  had  jurisdiction  to  make  an  order  giving 
e£fect  to  that  arrangement ;  and  order  accordinglv. 
In  re  Wynne  -----  229 
AOREEMEET  BY  USTHEBB— Memorandum  in 
Writing^Statute  of  Fraude.]  The  Plaintiff,  in  a 
bill  for  specific  performance  of  an  agreement  to 
take  a  lease  of  a  nouse,  alleged  and  produced  evi- 
dence of  a  verbal  agreement  which  was  denied  by 
the  Defendant.  In  order  to  take  the  case  out  of 
the  Statute  of  Frauds,  the  Plaintiff  relied  on  a 
letter  written  by  the  Defendant,  in  which  the 
Defendant  agreed  to  take  the  house  for  seven 
years  on  certain  terms,  but  in  which  the  day  of 
the  commencement  of  the  lease  was  not  men- 
tioned ;  and  on  another  letter  from  the  Defendant 
mentioning  the  dav  of  commencement,  and  adding 
terms  to  which  the  Plaintiff  did  not  agree : — 
HeiH  that  there  was  no  memorandum  of  agree- 
ment sufBcient  to  satisfy  the  requirements  of  the 
Statute  of  Frauds, — ^Decree  of  the  Master  of  the 
Rolls  affirmed.    Nebham  v.  Selbt.  -     406 


ALIEV- Trust  of  land  for— Rights  of  Crown  848 
See  Conversion, 

AMBIOUITY — Gift  to  charitable  object  or  par- 
ticular society.  -  -  -  170 
See  Imperfect  Description  or  Chabitt. 

AEHUITT — ^Life  insurance  company— Transfiar 
ofbusiniss  -  -         -         -     651 

See  Novation  of  Contract. 

AEEULLnrO  AJiJUmCATIOV --- Bankruptcy  — 
Equitable  Grounds  —  Intention  to  emoarram 
Cnanoerff  Suit — Bankruptcy  of  Next  Friend — 
Bankruptcy  Act,  1869,  s,  8.]  A.,  who  was  a 
Plaintiff  in  an  admimstration  suit,  and  also  next 
friend  of  the  infant  co-Plaintiffs,  was  ordered  to 
pay  the  costs  of  certain  interlocutory  proceedings 
in  the  suit  to  tiie  Defendants.  The  money  not 
being  paid,  the  Defendants  took  out  a  debtor 
summons  against  A^  and  obtained  an  a4Jndicatioa 
of  bankruptcy  against  her : —  Heldj  that  the 
bankruptcy  of  the  next  Mend  would  not  embarrass 
the  Chancery  suit,  and  theref(»e  there  was  no 
equitable  ground  of  defence  to  the  adjudication  of 
bankruptcy.  Whether  the  old  rule  as  to  staying 
proceedings  or  annulling  the  adjudication  on 
equitable  grounds,  is  applicable  to  proceedings 
under  the  Bankruptcy  AjU,  lS69y  quxre;  but  if  so, 
the  question  ought  to  be  raised  by  special  applica- 
tion and  not  by  way  of  defence  to  the  adjudication. 
Ex  parte  Claxton.    In  re  Claxton.  -     638 

APPEAL— Bankruptcy— Notice     '-         -     808 

See  Assignment  [of  all  Debtor's  Pbo- 
pertt.    3. 
Costs  of  three  counsel  -         -         -       4S 

See  Taxation  of  Costs.    1. 
Bankruptcy — ^Enlargement  of  time — Appeal 

from  part  of  order      -         -  790 

See  Appeal  in  Bankeuptot. 
Person  not  a  party  to  suit       -  -     217 

See  Vacation  of  Inrolment. 

—  Trivial  amount  -         -  -     an 

See  Appeal  fob  Small  Amocnt. 

—  "^iniiding-up— Submission  to  Judge   -       45 

Bee  Appeal  from  Submission  to  Jcdgb. 
APPEAL  70B  SXAIX  AMOTHST  —  Practice^ 
Solicitor — Lien  on  Property  recovered — 23  d  24 
Vict.  c.  127,  «.  iS—Winding-upA  A  solicitor, 
who  had  successfully  prosecuted  a  claim  on  behalf 
of  a  creditor,  under  the  winding-up  of  a  company, 
applied  to  the  Court  for  a  lien  on  the  divioenoa 
payable  to  his  client  for  the  amount  of  his  costs, 
which  amounted  to  £1  15s.  The  application 
having  be^i  refused,  the  solicitor  appealed  to  the 
Lords  Justices. — The  Lords  Justices  refused  to 
oitertain  an  appeal  for  so  trifling  an  amount ; 
although  it  was  stated  that  it  was  a  remeaentatiTo 
case,  which  would  govern  many  otnera.  In  re 
National  Assurance  and  Inve^msnt  Associa- 
tion, In  rs  Cross  -  -  -  -  SSI 
APPEAL  FBOX  SUBIOBSIOV  TO  JUSOS-Jurv^- 
diction — Submission  to  Judge  aetma  in  TTtnif tng- 
up — Eight  of  Appeal"]  Questions-  having  arisen 
between  the  offlcud  liquidator  of  a  oompanj  and  a 
mortgagee  with  whom  the  tmstees  haa  deposited 
deeds  belmiging  to  the  oompany,  with  respect  to 
the  validity  of  the  security,  the  parties  signed  an 
agreement  that  their  rights  should  be  determined 
in  a  summary  way  by  the  Judge  acting  in  the 
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•  mox  suBmsaioir  to  jTrDOZ—eont 

^ja^tter  of  the  winding-up;— ^aW,  on  the  con- 
struotian  of  the  agreement,  tliat  this  was  a  snbmis- 
"^^^^^  to  the  Jndge  personally,  and  that  no  appeal 
,;^?^d  be  brought  to  the  Court  of  Appeal  in 
^****icery.  In  re  Durhait  County  Pebmanent 
"•^^JrapiT  BuiLKEWQ  Soc?iBTT.  -Kc  parte  WiLBoir  [46 

5;^'^XAL     nr     BASKRVTTCT  ~  Practice— Ap- 

*2^*  frwn  Fart  of  an  Order ~  Liberty  to  appeal 

^-Lj"  '^^Joeniy-orie  bays^Bankruptcy  BuUs^  1870, 

^««ce  143 -J     When  an  appeal  is  brought  from  part 

-^^^"^  or^fer  in  bankruptcy  the  whole  case  is  not 

«iL?^  to  the  Respondent ;  but  if  he  wishes  to  com- 

^  ^Ui  of  another  part  of  the  order  be  must  present 

^i^jBa-appeal.      "Where  the  Appellant  had  not 

tViJ^  iiotioe  of  appeal  until  the  last  day  allowed 

:i^-^^®  purpose,  the  Court  gave    the  Rewpondent 

to^^®  *o  present  a  cross-appeal,  though  the  time 

"Ooa?%^*^K  had  expired.     -Ee  j>arte  Kiveton 

^^^^*  OoMPAirr.    Jn  re  Philups       -  -     780 

A:p'b«v      ^  Tbustkb  Acts. 
^f^^WniKHT  OF  BEPRE8EHTATIVE— Proc 


-     228 


--^<>^^ew'w>r— Deotfc  of  Sole  Plaintiff  after  Decree 

"'^jQPL   ^*^  to  proceed  viithout  Representative  of  Plain- 

*Se  J;f  ^  16  Viet.  c.  86,  «.  44.]     A  tenant  for  life, 

"^fteivS     -^^aintiff  in  an  administration  suit,  died 

jjo  biiJ?^'"®®*  *^  arrear  of  income  remaining  due 

^Ut  ^'    Ho  left  a  will,  appointing  an  eiecutor  ; 

^be  (>®  o^ecTitor  died  without  proving  the  will. — 

f^zitj*  ^Qrt,  on  the  application  oC  one  of  the  De- 

^O  Of?***  Daade  an  order  to  revive  the  suit  against 

'^f  tb  **i©x"  I>©fendants,  without  any  representative 

^tly      orig:iTi.al  Plaintiff,  but  without  prejudice  to 

'^^ijjj^Pplica.taon  by  a  personal  representative  of  the 

^^^al  I*laintiff  to  intervene.    Hatwabd  v.  Pile 

^^^HTXOirilENT  WHERE  KO  ViEiiTR— Absolute 
^a  .  «  r^cl^^t^ed  to  a  Life  Estate— 4:  &  5  Will,  4,  c. 
,^J  33  <fe  34  Yict,  e,  35— Ezecutory  Settlement— 
>i^^    'W.ergt^^mt  ImpeaehmerU  of  Watte — Married 

^^J« -^^*traint  on  Anticipation.^    A  testator 

^ui  Jjis  x-eaiduary  personal  estate,  with  the  accu- 

t\v^j^tion^    "tliereof,  to  his  trustees  in  trust  for  his 

^Ob  ^'^^D^dciaughtors  C.  and  P.,  as  tenants  in  com- 

jJtJ^^.  ^oi:r   sliares  to  be  vested  at  twentj-one  or 

^^^^^ff^^  *lie  income  to  be  applied  for  their  benefit 

"^(^^^     zn^xiority,  and  the  surplus  accumulated. 

%2^    -tli.^     -t^estator  directed  that  in  case  either 

tj^uci*aixg^"bter    married    under   twenty-one   the 

^wJJ^es  8l3.oald  settle  her  share  for  her  life  for  her 

l^^^'V©      -ose.    with  remainder  to  her  children. 

^^^^^Vrto   ^T^raJiddaughters  married  under  twenty- 

^1 CJ.  iTx      1867  and  P.  in  1870,  which  was  after 

^?  paoBiz^^    of  the  Apportionment  Act  (33  &  34 

^^ct.  c.    3S)  : — Bdd,  that  in  both  cases  the  in- 

^^e  of  -tba^  Fmuiddaughter*s  share  was  apportion- 

jple  Tip     ix:>    the  time  of  her  marriage.    Ouv»  v. 

^^VB  —  «  _  _  -  -     488 

•^ssifinczKzrr  of  ail  debtoe's  peopebty— 

-BtU  o[  Sttge  ^ct  of  Bankruptcy — Bankruptcy  Aet^ 
1 B69,  «»•  ^  3.  T2.i  An  advance  of  £55  was  made  to 
a  trader,  c>ii  tlie  security  of  bills  of  sale  of  all  the 
g^^^  alia,  ^jeffects  of  the  trader,  which  were  valued 
^^  £0^*  "-Thiore  was  an  agreement  between  the 
X^Xi^et  wa^  tlie  trader  that  the  bUls  of  sale  should 
v^  ^josix  txme  to  time  renewed,  so  as  to  render  it 
^o^  neceasQ^y  to  register  them.    The  bills  were 


aooordingly  renewed  every  nineteen  days,  and 
this  was  d^e  three  times.    The  trader  then  be- 
came bankrupt  :—JBiBld,  that  the  last  Wis  of  sale 
were  mvahd,  as  constituting  an  act  of  bankruptoy 
—Decision  of  Bacon,  CJ^  affinned.     JEb  parte 
Cohen.    In  re  Spabsx  -  -  -       20 

2. Bankrwptcy^SubstantiaZ  Exception — 

Pension  from  the  East  India  Company. "i  A  debtor 
executed  as  security  for  an  antecedent  debt  of 
£1500,  an  assignment  which  included  all  bis  pro- 
perty of  any  appreciable  value,  except  a  pension  of 
10«.  6d.  a  day  to  which  he  was  entitled  as  a  re- 
tired servant  of  the  East  India  Company ; — Held 
(affirming  the  order  of  Bacon,  C.  J.),  that  as  this 
pension  would  not  pass  to  a  trustee  in  bankruptcy, 
and  could  not  be  t^en  in  execution  by  a  creditor, 
it  constituted  no  substantial  exception  from  the 
assignment,  which,  being  an  assignment  of  sub- 
stantiallv  the  whole  of  toe  debtors  property,  was 
an  act  of  banJoruptcy.    Ex  parte  H  awkeb.    In  re 

Kkbly 214 

3. Bankruptcy — Practice — Notice  of  Ap- 
peal—Bankruptcy  Rules,  1870.  Rule  144— Act  of 
Bankruptcy  —  Fraudulent  Conveyance  —  Bank- 
ruptcy Act,  1 869,  8. 6.]  The  law  that  a  conveyance 
of  a  man's  whole  property  to  secure  a  past  debt, 
whether  he  be  a  trader  or  a  non-trader,  is  an  act 
of  bankruptcy,  has  not  been  altered  by  the  BarU^ 
ruptcy  Act^  1869. — Decision  of  Baeon,  C.J.,  re- 
versed.— The  effect  of  Rule  144  of  the  Bankruptcy 
Rules,  1870,  which  prescribes  that  four  aays' 
notice  of  an  appeal  shall  be  given,  is  merely  that 
the  appeal  motion  shall  not  be  heard  until  the 
four  days  have  elapsed.    In  re  Wood        . .     802 

4. Actof  Bankruptcy  ^Bia  of  Sale— Fresh 

Advance,']  Where  a  sum  of  money  is  advanced 
upon  the  faith  of  a  promise  by  the  debtor  to  give 
a  bill  of  sale  of  his  property,  the  sum  so  advanced 
is  to  be  oonslderedas  advanced  upon  the  security 
of  the  bill  of  sale ;  but  in  such  a  case  the  promise 
must  be  an  absolute  one. — Where  a  debtor  on  the 
eve  of  bankruptcy  assigns  all  his  property  to  a 
creditor  to  secure  a  past  debt  as  well  as  a  fresh 
advance,  the  smallness  of  the  fresh  advance,  al- 
though not  necessarily  making  the  assignment  an 
act  of  bankruptcy,  is  strong  evidence  that  the  ad- 
vance was  made,  not  to  enable  the  debtor  to  con- 
tinue his  trade,  but  to  secure  the  past  debt. — A 
trader  applied  to  a  creditor,  who  had  previously 
advanced  him  £600,  for  a  further  advance  of  £100, 
which  was  accordingly  made  on  the  debtor  giving 
a  conditional  promise  that  if  he  did  not  repay  the 
£100  within  ten  days  he  would  make  an  assign- 
ment of  all  his  property  to  the  creditor  to  secure 
both  the  past  and  fresh  advance.  Default  was 
made  in  payment,  and  the  assignment  was  exe- 
cuted^ .  Shortly  afterwards  the  debtor  became  bank- 
rupt, and  the  property  was  sold  for  about  £700  :— 
Held  (reversing  the  decision  of  Bacon,  0.  J.),  that, 
having  regard  to  the  conditional  nature  of  the 
promise  and  the  smallness  of  the  firesh  advance, 
the  assignment  was  an  act  of  bankruptcy  and 
void  against  the  creditors.  Ex  parte  Fxs^b,  In 
re  Ash  -----«     ^^ 

ATTAOEMERT— Debtors  Act,  1869— Solicitor 

iSeeOoMMiTTALUNPSBDzBTOBsAcT.  r528 
172  I     ^ 
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BAVKSBS*  AOOOinXT—Creditar'-AdmmiBtratton 
-^Loan  to  Executor,'^  The  executrix  of  a  testator 
kept  an  exeootorship  aoooont  with  a  bank,  and 
having  a  power,  under  the  will,  to  mortgage  the 
real  estate  in  aid  of  the  personalty,  she  deposited 
with  the  bank  the  title  deeds  of  part  of  the  testa- 
tor's real  estate  as  security  for  tl^  balance.  The 
account  was  considerably  overdrawn  by  the  exe- 
cutrix, and  the  moneys  to  a  great  extent  misap- 
plied, but  without  the  bank  having  notice  of  the 
misapplication.  The  security  having  proved  in- 
aufficient  to  cay  the  balance,  the  baiuc  applied  to 
prove  as  creditors  against  the  testator's  estate  for 
the  difference : — Held  (reversing  the  decision,  of 
Baaonj  y.C),  that  they  were  not  entiUed  to  prove ; 
for  that  a  person  cannot,  by  contract  with  an  exe- 
cutor, acquire  a  right  to  prove  as  a  creditor  against 
the  estate,  though  the  executor  has  power  to  give 
him  a  lien  on  specific  assets.  Fabhall  v.  Fab- 
hall     ----••     123 

BAHKBTJPT  SEABSHOLDSB^Ompanu— FtW- 
ina-vp — Companiei  Act,  1862,  m.  75, 77.J  A  con- 
tributory in  a  mining  company  became  bankrupt, 
and  obtained  his  order  of  discharge.  Nearly  two 
years  afterwards  a  call  was  made  under  the  wind- 
ing-up :—Held  (afiftrming  the  decision  of  the  Ke- 
gistrar),  that  the  contributory  was  released  by  the 
order  of  discharge  &om  all  liability  to  the  calL 
JEb;  parte  Mabshall.  In  re  Waddington  -  884 
BAHKBUPTOT^Act  of— **  Absenting  himself" 

[188 
See  Defkatinq  and  Delating  Gbedi- 

T0B8. 

Act  of— Assignment  of  all  debtor's  property 

[80,  814,  808,  686 
See  AssiOHiaMT  of  all  Dxbtob's  Pbo- 

PBBTT. 


Act  of— Mortgage  of  partnership  property  684 

See  MoBTGAOE  of  Pabtmxbship  Pbo- 


—  Act  of— Renewable  bill  of  sale  -       80 

See  AflBiONifiMT  of  all  Dkbtob's  Pbo- 

PEBTT.      1. 

-^—  Annulling  adjudication — ^Equitable  grounds 
See  Anhullinq  Abjudication.         [688 

—  Committal  of  bankrupt — Affidavit  without 

jurat  -----     488 
See  Affidavit  without  Jurat. 

-^—  Default  in  payment  of  composition 

[788, 784,  n. 
See  Injunction  in  Bankbuftot.    2, 3. 

Disclaimer  by  trustee— Lease  -         -       88 

See  DiBOLADEBB  BT  Tbusteb  in  Bank- 
buftot. 

Double  proof— Estate  administered  in  two 

countries.     -  -         .  -     480 

See  Bankbuftot  in  Two  Ck)UNTBiaB. 

—  Debtor  summons  -         -         -     818 

See  Debtob  Summons. 

—  Execution  creditor       -         -  814,  886,  788 

See  Execution  Gbeditob.    1,  2,  8. 

—  Extraordinary  resolution  of  creditors— Be- 

ffistration      -  -         -         -     626 

we  EXTHAOBDINABT  BeSOLUTION  OF  CbB- 

ditobs. 
-^—  Forfeiture  clause — Past  bankruptcy  -     848 
See  FoRFEiTURB  Clause. 


^iJSnSXUFTCY^eotUinued, 
-^—  Fraudulent  preference  -         -        -      81 
See  Fbaudulemt  Pbefebxncb. 

—  Injunction  -         -      20, 788, 784,  a. 

iS^  Injunction  IN  Bankbuptct.  1,2,3. 
-^—  Jurisdiction— Opening  accounts        -      61 

See  Bankbuftot  Jorisdiotion.    1. 
Jurisdiction — Setting  aside  bill  of  sale   481 

See  Bankbuftot  JuBisDicnoN.   2. 

—  Next  friend — Effect  on  Chancery  suit     688 

See  Anncllino  Adjudication. 
-^—  Order  to  pass  public  examination     -    668 

See  Obdib  to  pass  Pubuo  Exaxihatioil 
Privilege  of  Parliament  -         -    518 

See  Pbivilboe  of  Pabliamemt. 
Proof — Contingent  debt  -         -      U 

See  Proof  fob  Contingeht  Liabhitt. 
'—  Proof—- Joint  and  several  contract      -    178 

See  Proof  fob  Joint  and  Several  Cox* 

TRACT. 

^—  Shareholder  in  company— Calls        -    184 

See  Bankrupt  Shareholder. 
Uncertificated  bankrupt — ^After-acquired  pro- 
perty- -  -  -  -  IW 
See  Uncebtificated  Bankbuft. 
BAHKBUPTOT  IH  TWO  QOWTBISB—DMe 
Proo/^Bankrupiey  Act,  1861,  «.  152.1  D^  irho 
earned  on  business  in  England  under  tne  finn  of 
D.  d:  Co.f  and  in  Bratil  under  the  firm  of  D^  I^ 
A  Co,j  executed  %.  deed  of  assignment  of  all  hi» 
property  for  the  benefit  of  his  ci«ditorS|  which  m 
registered  under  the  Bankruptcy  Ady  1861.  His 
Brazilian  assets  were  administered  under  a  oMr 
eordata — a  proceeding  analogous  to  bankruptcy 
under  which  by  the  law  of  Bratil  the  cieditoo 
whose  debts  were  contracted  in  the  name  of  the 
Brazilian  firm  had  priority.  The  holders  of  cer- 
tain bills  of  exchange  drawn  by  D.,  L^  &  Ob. 
upon,  and  accepted  by,  D,  <fe  Co^  proved  in  BraxUy 
and  reoeived  a  divided.  They  then  claimed  to 
prove  in  England^  and  the  proof  was  admitted 
without  qualification  by  the  County  Conrt  Judge : 
—Held,  on  appeal,  that  sect  152  of  the  Bankntfitf 
Act,  1861,  did  not  apply,  as  there  were  not  two 
estates  beong  administered  in  bankruptcy,  bat  oDe 
estate,  whiph  was  administered  partly  in  Braxil 
and  partly  in  England :  and  that  the  biUholdeia 
coula  not  receive  a  dividend  in  England  until  aH 
the  creditors  had  received  a  dividend  at  the  same 
rate  as  the  Brazilian  dividend.  Ihc  parte  Wosos. 
In  re  Douglas  -  -  -  -  490 
BAHKBUPTOT  JUBISDIOTIO  V  —  Compomtum 
Deed— Opening  Aeeount—Creditore.^  The  Plain- 
tifif  had  made  a  composition  with  his  creditm 
under  which  he  paid  tnem  8«.  in  the  pound,  and 
was  released  from  his  debts.  One  of  the  creditoit 
was  the  Defendant,  who  had  been  agent  for  th» 
Plaintiff,  and  claimed  from  him  a  baluice  of  £900 
on  which  he  received  the  composition.  The  Plain- 
tiff afterwards  filed  the  bill  in  this  suit  aeaiofttbe 
Defendant,  alle«ng  that  the  Defendant  had  made 
overcharges,  and  asking  for  an  account  and  pay- 
ment of  the  balance.  Overchaiges  were  shewn: 
—HM  (afEhming  the  decision  of  the  Master  of 
the  Bolls),  that  this  Court  had  jurisdictioii  in 
the  matter,  and  that  the  Plaintiff  was  not  obliged 
to  apply  to  the  Court  of  Bankruptcy  .-—That  the 
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BAHXBTJFTOT  TUBJSDKTTUHS— continued. 

CAmposition  deed  was  not  a  bar  to  the  suit : — ^That 
the  Defendant  could  not  set  up  any  rights  of  the 
creditoroinbarofthesuit.   Pkb  v.  Dio&msoN   61 

S. Selling  aside  BiU  of  Sdl&— Bankruptcy 

Act,  1869,  $.  72.]  On  the  5th  of  May,  1871,  L. 
filed  a  petition  for  liquidation  by  arrangement. 
On  the  9th  of  May  A  was  appointed  receiver, 
aad  took  possession  of  the  debtors  goods.  On  the 
9th  of  June  the  creditors  passed  resolutions  ap- 
pomting  B.  trustee,  and  accepting  a  composition 
tor  which  promissory  notes  were  to  be  given  and 
handed  to  B,  for  distribution  among  the  creditors. 
On  the  27th  of  July,  B.  having  a  lien  on  the  iroods 
for  his  costs,  L.  gave  him  a  memorandum  by  which, 
in  consideration  of  B,*8  satisfying  a  distress  for 
rent,  and  giving  time  for  payment  of  the  costs,  he 
agreed  to  give  B.a  charge  on  the  goods  for  the 
casts,  and  to  execute  any  deed  required  for  giving 
edfoot  to  that  charge.  B,  delivered  his  bill  of  costs, 
and  in  August  L,  gave  liim  a  bill  of  sale  of  the 
CDods  for  the  amount,  upon  which  the  goods  were 
delivered  ioL,  L,  afterwards  applied  to  the  Court 
of  Bftnknmtcy  for  taxation  of  6,'$  charges  and  an 
aoooont  ci  the  moneys  received  by  him,  and  to 
have  the  bill  of  sale  set  aside  as  obtained  by  pres- 
sure : — HM  (afltening  the  decision  of  the  Be- 
^'strar),  that  the  Court  of  Bankruptcy  had  no 
juriBdiotion  to  set  aside  the  bill  of  sale,  and  that, 
therefore,  no  relief  oould  be  given  on  the  applica- 
tion.— Semblcy  that  there  would  have  been  juris- 
diction to  settle  the  amount  of  B'$  charges  if  it 
had  not  been  settled  between  the  parties,  that 
beiDg  a  matter  incident  to  the  compoaition.  Ex 
jsmie  Lyons.  Jn  re  Ltons  -  -  .  494 
naUXBT  07  8HABE  OF  PABTHXB8EIP  PBO- 
nSLTY^WiUr—Speeifie  Legaey^Exaneration.']  F. 
And  L.  were  partners  entitled  in  equal  shares. 
Part  of  the  assets  consisted  of  leasehold  premises 
vested  in  them  as  joint  tenants,  in  wnich  the 
business  was  carrieid  on.  F.,  by  his  will,  be- 
queathed to  L,  *'  all  my  share  of  the  leasehold 
premises  in  which  my  business  is  carried  on." 
After  F,*$  death  the  assets  of  the  partnership 
proved  insufficient  to  pay  the  partnership  debts, 
though  £.  and  the  estate  of  F.  were  amply  solvent. 
L.  bought  the  share  of  F,  in  the  leasehold  pre- 
mises, without  prejudice  to  his  rights  under  the 
betjuest ;  and  a  certificate  having  been  made  in  a 
amt  for  the  administration  of  F/b  estate,  shewing 
that  it  was  solvent,  /^.presented  a  petition  to  have 
it  declared  that  the  effect  of  the  oequest  was  to 
give  him  a  moiety  of  the  leasehold,  exonerated  out 
of  FJ'b  estate  from  the  partnership  debts,  and  for 
(he  return  of  tiie  purchase-money  which  he  had 
paid: — Held  (reversing  the  decision  of  Stuart^ 
V.C.),  that  the  bequest  only  gave  such  interest  in 
the  leasehold  as  F,  had,  namely,  a  right  to  a 
moiety  subject  to  payment  of  tiie  partnership 
debts;  and  that  as  the  partnership  debts  ex- 
hausted the  assets  the  bequest  fuled.  Fabquhab 
V.  HADDXir        -----  1 

BUL  DEAWV  AGAHrST  CABGO— Xten-£^a. 
(Me  A»tign7nent.']  B.  consigned  to  the  Defendants 
bv  the  ship  Acacia  a  cargo  which  had  been  pur- 
chased at  the  joint  risk  c^  himself  and  the  Defen- 
dants, and  Advised  them  of  the  particulars  of  bills 
which  he  had  drawn  against  the  cargo  payable  to 
hia  own  order.    The  I^fendants  replied,  prcnms- 


BILL  DEAWV  A0AIV8T  QABBO—ctrntinued. 
ing  to  protect  the  bills.    B.  indorsed  to  the  Plain- 
tiffs three  of  these  biUs,  which  ran,  **  Pay  to  the 
order  of  myself  the  sum  of  £  sterling,  which 

place  to  account  cargo  per  A,"  B.  having  stopped 
paynient,  the  Defendants  refused  to  accept  the 
bills ;  but  after  selling  the  cargo,  offered  to  pay  to 
the  PlaintifEs  the  surplus  of  the  proceeds,  after 
satisfying  a  balance  due  to  them  from  B.  on  the 
general  account  between  them.  The  Plalntifis 
refused  to  accept  this,  and  filed  their  bilL  claim- 
ing a  lien  for  the  full  amount  of  the  three  bills  :— 
Bkld  (affirming  the  decision  of  the  Master  of  the 
Bolls),  that  the  Plaintiffs  had  no  Uen  on  the  pro- 
ceeds of  the  cargo.  Friih  v.  Forhe$  (4  D.  F.  & 
J.  409)  discussed.  Bobkt  &  Co.'s  Pebskvbbakcb 
Ibomwobks  17.  Oluzb  -  -  -  -  696 
BILL  OF  EZCEAHOS^Contract  of  indemnity — 
Proof  in  winding  up  -  -       99 

See  Lktteb  or  Obedft. 

Drawn  against  cargo— Lien    -         -     696 

See  Bill  Dbawn  against  Cabgo. 
BILL  OF  SALS— Assignment  of  all  debtor's  pro- 
perty -         -  -     90,214,809,686 
See  AssiGKMXNT  of  all  Debtob'8  Pbo- 

PEBTT.      1 — 4. 

Jurisdiction  of  bankruptcy  to  set  aside    494 

See  Bamkbuttot  J ubudiotion.     2. 

Benewable — Act  of  bankruptcy         •       20 

See  Assignment  of  all  Debtob's  Pbo- 

PEBTT.      1. 

BOABD  OF  TRADE— Notice  of  opening  railway 

fite  Notice  OF  Opening  Bailway.  [767 
BOABD  OF  WOBXS— Metropolitan  Management 

Act 697 

See  Genebal  Linb  of  Buildings. 
BOBOTOE  EHOUSE— Bight  to  soil  of  highway 

See  Soil  of  Highway.  [421 

BOBBOWIKO  P0WEB8— Building  society      427 

See  Building  Sooiety. 
Money  borrowed  for  purpose  of  rigging  the 

market — ^Notice      -  -         -     161 

See  Unauthobized  Dealing  in  Shabes. 
BREACH  OF  TRXTST— Directors  of  building  socieW 

See  Building  Sooiety.  [4Sft 

— ^  Plea  of  purchase  without  notice         -     269. 

See  Pubohasb  fobYalub  without  Notioe. 
BROKER— Custom  of  Stock  Exchange      -     788 

See  Custom  of  Stook  Exouanob. 

BUILDnfO  SOCIETY— Company— Preacfc  of  Truit 
by  Directors— Unauthorized  D^poeil  of  Money  with 
another  Cknnpany — Money  ttiU  in  the  hands  ^  the 
borrowing  Company— Manager— Agent— Moneu 
Demandr— Jurisdiction.']  The  directors  of  a  build- 
ing society  deposited  money,  in  a  manner  unautho- 
rized by  their  rules,  with  a  finance  comnany,  the 
manager  of  which  was  also  manager  of  tne  build- 
ing society.  Afterwards  the  deposit  was  called 
in,  and  the  directors  of  the  finance  company  gave 
a  cheque  for  the  amount  to  their  manager,  to  be 
paid  bv  him  to  the  building  society.  He  appro- 
priated it  to  his  own  use.  A  bill  was  then  filed 
by  the  tru&teee  of  the  building  society  to  recover 
the  money  from  the  finance  company : — HeUd  Tre- 
versing  tbe  dodsion  of  the  Master  of  the  Rolls), 
that  the  manager  held  the  money  as  agent  for  the 
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BniIJ>nfO  BOCiSlY^corUinued. 
finance  company  until  he  should  pay  it  to  some 
person  competent  to  give  a  receipt  on  behalf  of  the 
Didlding  society ;  and  that  as  he  never  paid  it  over, 
the  money  mnst  be  taken  to  be  still  in  the  hands  of 
the  finance  company,  who  were  liable  to  repay  it 
to  the  building  society  i—HMj  also,  that  as  it  was 
trust  money  a  suit  to  recover  it  was  maintainable, 
and  the  finance  compeny  were  accordingly  ordered 
to  repay  the  money,  with  interest.  Habdt  v,  Mb- 
TBOPOUTAN  Land  asd  Finakoe  Gomfant  -     427 

GALLS — Bankrupt  shareholder  -  -  824 
See  Bankbcft  Shabeholder. 

CAHCELLATION — Shares — Misrepresentation  i  u 
prospectus    .  -  -  -       66 

See  MiSBEPRESENTATION  IX  FBOSPBCTrUS. 

CASOO — ^Bill  drawn  against — Lien  -  -     696 

See  Bill  obawn  against  Cabgo. 

CABBIEBa— Forged  trade-mark     -  -     180 

See  Tbade-mabk.    1. 

CABE8^Bamed*8  Banking  Company,  In  re  (Law 
Rep.  2  Ch.  350)  observed  on  -  207 
See  Pboduotion  of  Docuuents.    1. 

—  Barrow  v.  Wadkin  (24  Beav.  1)  approved  of 

See  CoNVEBSioir.  [843 

Blanehard,  In  re  (3  D.  F.  &  J.  131)  explained 

See  Tbiisteb  Acts.  [223 

BriUeh  and  Ameriean  Telegraph  Company  v. 

Co2Mm(Law  Rep.  6  Ex.108)  disapproved  of 
See  Acceptance  of  Shabes.  [687 

Carter  v.  Carter  (3  K.  &  J.  617)  disapproved 

of 269 

^SosPubghasefobValue  without  Notice. 

'—  Cherry  Y.  Colonial  Bank  of  AuslraJUuia  (Law 
Rep.  3  P.  G.  24)  distiDgaished  -  777 
See  Liability  of  Dibectdbs. 

CoUen  V.  Wright  (8  E.  &  B.  647)  distinguiahed 

See  Liability  of  Dibectobs.  [777 

Cousens  v.  Coueene  (Law  Rep.  1  Ch.  48)  ob- 
served upon ....  518 
See  Taxation  of  Costs.    2. 

CoutU  V.  Acworth  (Law  Rep.  8  Eq.  558)  con- 
sidered ....  244 
See  VoLUNTABY  Settlement.    1. 

—  Day  V.  Ift4^/rc(LawRep.  5  Eq.836)  followed 

See  Sale  of  Public  House.  [12 

—  Dunbp  V.  Higgint  (1 H.  L.  (3a.  381)  discussed 

See  Acceptance  of  Shabes.  [687 

EveriU  v.  EverUt  (Law  Rep.  10  Eq.  405) 

considered  ....  244 
See  Voluntaby  Settlement.    1. 

FoxweU  V.  Bostook  (12  W.  R.  723)  considered 

See  Specification  of  Patent.  [670 

Fnth  V.  Forbes  (4  D.  F.  &  J.  409)  discussed 

See  Bill  obawn  against  Cabgo.      [696 

' Garrard  v.  Lord  Lauderdale  (2  Rubs.  &  My.) 

discussed  ....  71 
See  Tbubteb  of  Cbedttors*  Deed. 

Oraham,  ^  parte  (5  D.  M.  &  G.)  observed 

upon  .....  142 
See  Discharge  of  Surety. 

• Mamer'e  TrusU,  In  re  (Law  Rep.  Eq.  432)  fol- 
lowed ....  609 
See  Tbustee  Relief  Act. 


aJSEB-^continued. 

Maxted  v.  Paine  (1st  action)  (Law 

Ex.  81)  approved    - 

See  Custom  of  Stock  Exchange 
MaxUd  V.  Paine  (2ndaction)  (Law  Be 

132)  commented  oh 

See  Custom  of  Stock  Exchange 
MonUfiore  v.  OuedaUa  (1  D.  F.  &  J. 

tinguished    ... 

See  Advancement. 
Owen  V.  Homan  (3  Mac.  &  G.  378)  c 

upon-  ... 

See  DiscHABGE  of  Subety. 
Palmer  v.  Flower  (Law  Rep,  13  i 

diflting^uished 

See  Failubb  of  Pubfosb  or  Gir 
—7-  BaahdaU  v.  Ford  (Law  Rep.  2  Eq. ' 

proved  .  .  - 

See  Liabiuty  of  Dibbctobs. 
Bennie  v.  Morrie  (Law  Rep.  IS  Eq.  2( 

ruled  -  -  - 

See  Custom  of  Stock  Exchangi 
Bichardeon  v.  Williamson  (Law  Rep 

276)  distinguished  - 

See  Liability  of  Dibectobs. 
SlieUey's  Case  (1  Rep.  93)  followed 

See  Rule  in  Sheluby's  Case. 
Teneh  v.  Cheese  (16  D.  M.  &  G.  4£ 

mented  on    - 

See  ExoNEBATiON  op  Pkbsonali 
Turner,  Expatte  {S  Yea.  243)  distil 

See  Pboof  by  Subbtt. 
r  Washoe  Company  v.  Ferguson  (Lan 

Eq.  371)  followed  - 

See  Sboubity  fob  Cosib. 
WoUasUm  v.  Tribe  (Law  Bep.  9  Eq. 

sidered         ... 

iSse  Voluntaby  Bbttlbmbnt. 
CERTIFICATE— Delivery  of   gooda— Re 

give  certificate         -> 

See  CONTBACT  BY  FOKEION  GOVI 

CEABOE— Solicitor— Property  recovered 

See  Soucitob's  Liek. 
GHARITT— Charitable  object   or  partic 

ciety  .  -  . 

iSee  Impbbfect  descbiption  of  ( 
•— ^  Mortmain — Gift  to  erect  or  endow  ( 

See  Mobtmain. 
CHIKA  CLAY — ^Reservation  of 

See  Rbsebvation  of  Minebals. 
CHURCH— Gift  to  erect  or  endow — ^Mort 

See  Mobtmain. 
CODICIL — ^Repetition  of  l^acies  in 

See  Cumulativb  Gift. 
COHBIHATION  OF  IH7SHTI0H8  - 

See  SpBomoATiOH  of  Patent. 
COMMISSION— Army— Abolition  of  pure) 

See  Failubb  of  Pubpo6b  of  Gif 
Army — ^Mortgage  of     - 

See  MOBTQAGE  OF  COMMISSION. 

C0MMIS8I0HER8 — ^Endowed  schook 

See  Endowed  Schools  Commissi 

For  town   improvement — Bonds — 1 

out  of  rates      -  -  - 

See  COBIOBATION  B0ND6. 
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OOXlEmAL— Bankrupt— Affidavit  -     488  | 

See  APFIDATIT  WITHODT  JUHAT.  | 

Debtors  Act,  1869        -  -         -     628  j 

See  Ck)]fMiTTAL  u^EB  Dkbtobs  Act.       j 

COmiTTAL  TTHDEB  DSBT0B8  ACT,  1869  (32  I 
A  dSVitt  e.  62),  «.  4,  »ub-8.  ^— Order  on  Solicitor 
to  pay  Costs— A  ooaunon  order  was  made  against  i 
a  sofieiior  for  delivery  of  his  bill  of  oostd  and 
taxation.  He  moved  to  discharge  this  order,  and 
his  applioation  was  dismissed  with  costs.  He  then 
appealed,  and  his  appeal  was  also  dismissed  with 
costs:— JETelcL  that  the  non-payment  of  the  costs 
of  the  appeal  was  not  a  de&ult  in  payment  of  a 
sum  of,  money  by  a  solicitor  as  an  ofiioer  of  the 
Court  within  the  Debtors  Aet,  1869,  s.  4,  sub-s.  4, 
and  that  an  attachment  could  not  be  issued 
against  him. — Decision  of  the  Master  of  the  Bolls 
reTorsed.    Jn  re  Hope  -  .  -     628 

CO]I]aTTES—Lanatic>— Agreement  lor  lease  229 

See  AOBEBMSNT  BT  COMMITTEE. 

COMPAHY— Acceptance  of  shares  -  -     687 

See  ACCEFTANOE  OF  Sbabes. 
Bankrupt  shareholder  -  -  -     824 

See  Bankbuft  Shabkbolder. 
^—  Compulsory  powers       -  -         161, 476 

See  CoMPULSOBT  Fowbbb.    1, 2. 
-^—  Directors^-Breachoftrust^Building  society 


[427 

-  777 

-  116 
661 
809 

66 


iSes  BuiLDun}  SocDCTY. 
—  Directors — ^Liability     - 

See  Liability  or  DittECxous. 

Infant  transferee 

See  Infakt  Tbansfebee. 
— >  Life  insurance— Transfer  of  business 

See  Notation  of  Contract. 
— ^  Liquidator— Compromise  by   - 

See  CoMFBOMiSB  BY  Liqcidatob. 
,  Misrepresentation  in  prospectus 

See  MiSBCPBESENTATIOK  IK  PbOSPEOTCS. 

Past  members    -  -  -  -     200 

See  Past  Mbmbebs. 
.Scripholder        -  -  -  -     184 

See  8cBirH0LD£B. 
Superfluous  lands         -         -  -     174 

See  ScFEBFLUous  Lands. 
Transfer  of  shares         -      292.  296,  n.,  486 

See  Transfeb  of  Shabes.    1—4. 
Unauthorized  dealing  in  shares         -     161 

See  Unatjthobized  oealino  in  Shares. 
Winding-up— Claim  barred  by  Statute  of 

Limitations  -  -     646 

See  Limitations,  Statute  of.  2. 
— ^  "Winding-up — ^Proof  by  surety  -     680 

See  Fboof  by  Surety. 

OOlEPOSinOK  WITH  CBEDIT0S8— Default   in 

payment  of  composition — ^Action  by  cre- 
ditors .  -  -  728, 724,  n. 
See  Injunction  in  Banxbuftoy.    2, 8. 

OOUFBOIOSS  BY  JJXlTnDlLTOJSL--Winding-up— 
Juri$dietion— Companies  Act,  1862,  s.  160.]  The 
Court  has  no  jurivdiction  to  order  the  liquidator 
in  a  winding-up  to  consent  to  a  compromise  with 
a  contributory. — The  decision  of  Maiins,  V.C.,  re- 
versed. In  re  East  of  England  Banking  Com- 
pany.   Peabbon'b  Casb        -         -         -     809 


COMPULSOBT  KWZBB — BaUway  Company — 
Compulsory  Sale — Agreement — Specific  perform' 
anoe— Assignment  of  Lease — Covenants^  A  rail- 
way company,  after  notice  to  treat  for  land  has 
be^  given  to  the  landowner,  and  the  price  of  the 
land  has  been  fixed  by  arbitrators  pnder  the 
Lands  Clauses  Consolidation  Act,  is  in  the  sama 
position  with  regard  to  the  landowner  as  an  ordi- 
naiT  purchaser,  and  wiU  be  compelled  by  a  Court 
of  Equity  to  complete  the  purchase. — A  railway 
company  which,  after  giving  notice  to  treat,  hays^ 
paid  the  purchase-money  for  leaseholds,  and  has, 
with  the  consent  of  the  lessee,  been  admitted  into 
possession,  will,  at  the  suit  of  the  lessee  within  a 
reasonable  time,  be  compelled  to  accept  an  assign- 
ment containing  the  usual  covenants. — Decree  of 
the  Master  of  the  Bolls  reversed.  Habding  v. 
Metbopolitan  Bailway  Company  -     154 

2.  Railway  Company— Deposited  Plane 

— Stopping  up  Streets — General  Act-Spedal  AatA 
A  railway  companv  deposited  with  the  clerk  of 
the  peace  plans  and  sections  of  a  railway  and  sta- 
tion which  they  intended  to  obtain  power  to  make, 
shewing  that  they  proposed  to  stop  up  certain 
streets,  but  proposed  to  cross  Sun  Street  on  an 
arch.  The  Act  which  the  companv  obtained  re- 
ferred to  the  plans  and  sections  but  gave  the 
company  power  to  stop  up  all  the  streets  within  a 
certain dehned  area,  which  included  Sun  Street: — 
Held  (reversing  the  decision  of  Bacon^  V'C),  that 
the  company  had  power  to  stop  up  Sun  Street : — 
Held,  nlso,  that  the  18th  and  14th  sections  of  the 
Bailway  Clauses  Consolidation  Ad^  8  Vict  c.  20, 
were  controlled  by  the  section  in  the  special  Act 
which  gftve  power  to  stop  up  the  streets  within 
the  defined  area.  Attobney-Gsnebal  v,  Gbeat 
Eastebn  Bailway  Company  -         -     476 

COVCUBBENT  SUITS — Transfer  to  same  branch 
of  Court      .         -         -         -     617 
See  Tbansfeb  of  Suit. 
COHmnONAL  OBBEB  — Bankruptcy  — Passing 
public  examination  -         -     6w 

See  Obdbb  to  pass  Pubuo  Examination. 
COHSIDEBATION — Assignment  of  all  debtor's 
property — ^Freehoid  and  leasehold      686 
See  Assignment  of  all  Debtob's  Pbo- 

PEBTY.     4. 

COHTIKOENT  DEBT— Proof  for  in  bankruptcy  86 

See  Pboof  fob  Contingent  LiiBiLiTY. 
OOHTBAOT— Corporation— Not  under  seal       662 

See  CoNTBACT  by  Cobpobation. 
Foreign  Government    -  -  -     660 

iSM  Contbact  by  Fobeign  Govsbnmsnt. 
Xew  term — Payment  of  interest        -     687 

See  Acceptance  of  Shares. 
-*— Novation  -         -  -  -     661 

See  Novation  of  Contbact. 
When  broken — ^Indemnity       -         -       86 

Sec  Pboof  fob  Contingent  Liability. 
GOHTBAOT  BY  COBPOBATION- ^^emenl  not 
under  Seal— Money  demand— Part  Performance — 
Building  on  the  Land  of  anoUierJ]  The  agent  of 
a  railway  company  made  a  verbal  agreement  with 
the  contractor  for  the  line,  that  if  he  would  build 
on  land  of  the  company  certain  cottages  more 
substantially  than  would  be  required  for  his  own 
purposes,  and  would  leave  them  for  the  use  of 
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OOHTRAOT  BT  OOBFOEATION— conf/nu«(2. 

the  company,  then  the  company  would  pay  him 
£5000.  The  cottages  were  accordingly  bailt,  and 
when  the  railway  was  completed  the  contractor 
left  them  on  the  land,  and  the  agent  of  the  com- 
pany made  an  agreement  with  the  contractor  that 
he  should  be  paid  £500  a  year  for  the  cottages  by 
way  of  rent,  with  an  option  to  the  company  to 
purchase  them  for  £5000.  This  agreement  was 
confirmed  by  a  resolution  of  the  board  of  directors. 
The  company  paid  the  £500  a  year  for  some  years, 
and  then  refused  to  pay : — Held,  that  the  claim  of 
the  contractor  being  simply  for  payment  of  money 
could  not  be  enforced  in  the  Court  of  Chancery  ; 
and  that  though  the  contractor  was  unable  to  sue 
at  law  because  the  agreement  was  not  under  seal, 
he  did  not  thereby  obtain  an  equity  to  enforce  a 
claim  for  money : — Heidj  also,  that  inasmuch  as  the 
contractor  did  not  act  in  ignorance  of  the  rights 
of  the  company,  he  could  not  claim  compensation 
for  having  been  induced  to  build  on  the  land  of 
the  company. — Order  of  the  Blaster  of  the  Holls 
affirmed.  Cbampton  v,  Varna  Railway  Com- 
pany    ------     562 

OOHTRACfT  BY  FOBEIOV  OOVERNMBHT— £>!- 

farcing  Contract — DepotU  in  this  Country — Pay- 
ment  —  CertifiecUea  re/used.']  Where  a  foreign 
government  has  made  a  contract  in  this  country, 
and  has  lodged  money  in  the  hands  of  agents  in 
this  country  for  payment  of  the  sums  to  oecome 
due  under  the  contract,  the  Court  will  not  reftise 
relief  to  the  contractor  because  the  contract  was 
with  a  foreign  government,  nor  because  the  foreign 
government  does  not  appear  before  the  Court. — 
where  goods  are  to  be  paid  for  when  received, 
and  money  is  lodged  for  payment  on  the  produc- 
tion of  certificates  from  an  agent  of  the  purchaser, 
the  Court,  if  certificates  are  refused,  may  direct  an 
inquiry  and  order  payment  of  what  is  due  to  the 
contractor  who  has  supplied  the  goods. — The 
French^  Government  contracted  in  England  for 
the  purchase  of  a  large  number  of  cartridges, 
which  were  to  be  inra^oted,  and  when  accepted 
were  to  be  paid  for  through  the  French  amoas- 
sador;  and  bankers  in  England^  who  had  in  their 
hands  funds  belonging  to  the  French  Government, 
wrote  to  the  contractor  in  England  that  a  special 
credit  for  £40,000  had  been  opened  in  his  favour, 
and  would  be  paid  to  him  upon  receipt  of  certi- 
ficates from  the  French  ambassador.  Some  car- 
tridges were  supplied  and  paid  for,  and  others  were 
delivered  to  agents  for  the  French  Government ; 
but  other  agents  of  the  French  Government  alleged 
that  the  time  for  the  delivery  had  expired.  (Cer- 
tificates were  refused,  and  the  bankers  refused  to 
make  any  further  pavments.  The  contractor 
thereupon  filed  his  bill  against  the  bankers  and 
the  French  Government,  prayinpf  to  have  the 
balance  of  the  £40,000  brought  into  Court,  and 
for  an  Inquiry  and  payment.  The  French  Govern- 
ment did  not  appear.  The  bankers  were  ordered 
to  bring  the  monev  into  Court ;  and  the  contractor 
was  declared  to  be  entitled  to  payment  for  all 
cartridges  delivered  under  the  contract ;  and  in- 
auiries  what  cartridjges  had  been  delivered  were 
aireoted.— Decree  oi  MaXins,  V.C.,  affirmed,  with 
variations.    Labivi)£be  v.  Moboan  -     650 

COHTBIBUTOBT— Acceptance  of  shares   -     687 
8te  lLOCKBTkSQi&  OF  Shabes. 


OOHTBIBUTOBT— coTiftnued. 

Bankrupt  shareholder  -         -         -    824 

8e€  Bankrupt  Shabeholdeb. 
Compromise  by  liquidator       -         -809 

See  COMFBOMISE  BT  LiQUIDATOB. 

Indemnity  by  cestui  que  tn«t— Suit  by  liqui^ 

dator  in  name  of  trustee  -         -    89i 

See  Official  Liquidatob. 
Infant  transferee  -         -         -     111 

See  Infant  Tbansfbbeb. 
Misrepresentation  in  prospectus        -      65 

See  Mi8BEPBE8S3rrATioM  IN  Pbosfbctcs. 
Fastmembers    -         ...    900 

See  Past  Hembkbs. 
Transfer  of  shares        -     «»,  S98,  IL,  485 

See  Transfer  of  Shares.  1—1 
iX3itmSBSiO'S--EUcUonr-'Wiaof  Married  Woman 
—Trwt  of  Land  for  JUen^NatwraUzation  M 
1870  (33  Viet,  e,  14),  m.  2. 18.]  By  an  indenture, 
dated  in  March,  1862,  lands  were  conveyed  by  two 
tenants  in  common,  L.  and  S,^  to  a  trustee  upon 
trust  to  sell  and  to  hold  the  proceeds  in  trust  for 
L,  and  8.  in  equal  shares,  and  as  to  the  share  ol 
S.  for  her  separate  use.  The  indenture  cfrntained 
powers  of  exchange  and  partition;  and  it  wm 
declared  that  until  the  sale  the  trustee  should  bold 
the  lands  upon  trust  as  to  one  moiety  for  L,  sad 
as  to  the  other  moiety  for  S.  for  her  semtiate  use.— 
By  articles  cf  agreement  made  in  the  following 
month,  it  was  agreed  that  the  trustee  should  M 
the  lands  described  in  the  first  schedule  to  L^  sad 
those  described  in  the  second  schedule  to  8.,  and 
shoidd  stand  possessed  of  the  allotments  upon  the 
same  trusts  as  were  by  the  deed  of  March,  1862, 
declared  of  the  respective  moieties,  but  without 
prejudice  to  the  powers  vested  in  the  trustee  by 
that  indenture.— S.  was  a  married  woman,  wd 
her  husband  was  an  alien.  By  her  will,  made  m 
August  1862,  she  gave  all  her  landed  property 
situated  at  E.,  being  her  allotment  under  the 
articles  of  agreement,  which  still  remained  unaold, 
to  her  husband  for  life,  with  remainder  over:— 
Held  (reversing  the  decision  of  StuarU  V.O.),  thit 
the  trust  for  sale  had  been  put  an  end  to  by  ttje 
agreement  of  April,  1862  ;  and  that  the  P«>gr^ 
passed  as  real  estate  under  the  will  of  8.  :--^;°«J 
also,  that  if  the  trust  for  sale  had  been  stiU  »bd- 
sisting,  S,  had  elected  to  take  the  property  as  reel 
estate.— The  Naturalization  Aet,  1870  (33  Vict 
c.  14),  s.  2,  is  not  retrospective.— The  Court  of 
Chancery  will  enforce  in  favour  of  the  Otowii  a 
trust  of  land  for  an  alien  created  prior  to  the  Act. 
—Barrow  v.  WadJnn  (24  Beav.  1)  approved  ot 
Shabp  v.  St.  Satjveur  -         -        -    3« 

COPYHOLDB— Beservation  of  minerals —China 

clay  .         -         .        -    «W 

See  Rbsbrvation  of  Minerau. 
COBHWALL— Custom  of— Cost  book        -    ^ 

See  Cost  Book  Company. 
OOBFOEATION— Contract  not  under  seal  -    «» 

See  Contract  by  Corporation. 
Town  Improvement  O)mmissione»— B(MJ^ 

See  Corporation  Bonds.  v*^ 

COBFOEATION  BOHBS  —  fltaW  to  P«r»f»Jf 
Payment  by  Lot— Becetw.]  By  an  Act  of  W 
liament.  Commissioners  were  appomted,  wno 
were  to  expend  money  in  improving  a  town. 
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^^^^W)EAnOH  BOJmB—aaniinued. 

«^^S^  ^ere  authorized  to  levy  rates  on  the  town 
^*^^  to  borro-w  money  on  the  security  of  the  rates, 
^^w^*^  bonds  for  the  money  ao  borrowed,  of  which 
^I^v?  **  *^®  ^®*^  shonld  be  chosen  by  lot,  and 
*<*  off  every  year.     Interest  on  the  bonds  had 


^^?|*  >)een  paid  off  every  year,  but  above  £15,000 
r^^JS.^^^  on  the  security  of  the  bonds:— fleW 
i^?J^ing  the  decision  of  Baeon,  V.O.),  that 
^^^^'^  of  bonds  to  the  amount  of  £800  were  not 
V^  ^  *^ed  to  immediate  payment  out  of  the  rates  or 
^^  >^*«eiver  of  the  rates,  Prkstos  r .  Cobpobation 
fl^^^J^T  Yakmouth  -  -  -  .     665 

^^tw?*^®'  in  a  CJomish   mine  worked  on  the 
^%fi»^^  system,  relinquislied  hia  shares  in  July. 


^^ft      ^  system,  relinquished 


. July. 

^tj^  *^d  paid  his  share  of  the  expenses  up  to  his 

^^^ent.    In  August,  1869,  an  order  for  wmd- 

^H^j3*  ♦he  oomim,ny  was  made,  and  the  retired 

^^i,_"°lder  claimed  to  prove  as  a  creditor  for  the 

!S?^^  of  his  share  of  the  stock  and  plant.    The 

*b«^  ^  ^««*  ^■'^-Tifficient  to  pay  the  creditors  of  the 

ing  been  found   by  a  jury  that, 

e  custom  of  Cornwall,  an  adventurer 

mine,  upon  relinquishing  his  shares 

S  his  proportion  of  the  liabilities  of 

tt  that  date,  is  entitled  to  be  paid 

^  then  value  of  the  stock  and  plant, 

share  is  due  to  him  immediately, 

within  two  years,  the  proof   was 

t  re  Pbospeb  IJNrrED  Miwlno  Com- 

reePALHEB        -  -  -       286 

\       -t^^^^^*^— Respondent's  salt  affected  by  ap- 

\      ^*^^j>y         "Tbade-mabk.    1. 

%  '^^^^'s  fees— Three  counsel     - 
^^-    ^    Taxation  of  Costs.    1,  2. 

^•^)  pay — Committal  under  Debtors  Act 

COMIUTTAL  XJNDEB  DkBTOBS  AOT. 

J  for— CroflSHMiit— Bill  by  company 
^^g  wound  up      -  -  -     226 

SEOUBirY  FOB  Costs. 
r  of  suits  -  -  -     617 

Traksfkb  of  Suits. 
Belief  Act— Income  and  corpus  609 

TBUffTEB  ReLISF  AcT. 

^^C^nificated  solicitor  -  -  -     766 

v^^e  Taxation  of  Costs.    3. 

'8  ITEBS— Costs  of  three  oonn8el--When 
allowed  -  -  -    ,     -     **»"* 

See  Taxation  of  Costs,    l,  -*. 
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^ 


^ 


iiroa— Extraordinary  resolution  of  c^^^i^gT? 
— ^Liquidation  by  arrangement     -     o»o 


Besolution    of 


See     Extbaobdinaby 
CBBorroBS. 

^ Secured— Proof  by— Bankruptcy       -     780 

See  CBBDiroB  holding  Sxcubitt. 

CBXDITOB  HOLDIHO  8ECUBITT— CredtWPeed 

^Liquidation  Act  {ISGS)  —  Bankruptcy— Sub^e^ 

J^Intereri-VaiuaUon.-]     A   debtor  executed 

STinspectorship  deed  under  the  Bankruptcy  Jc<, 

1861     A  Judge  in  Chancery,  acting  under  the 

ziunUdation  Act,  1868,  ascertained  the   value  of 

the  eecurities  held  by  the  secured  creditors,  which 

^ue  the  creditors  were  to  take  in  discharge  of 


OBEDITOB  EOLDIVG  SECUBJTY—eontinved, 
their  debts,  and  to  be  allowed  to  prove  for  the 
deficiency  .'—JETeU,  that  the  rule  in  bankruptcy 
prevailed,  and  that  the  value  so  ascertained  must 
go  in  reduction  of  the  principal  and  interest  due 
to  the  secured  creditors  at  the  date  of  the  in- 
spectorship deed,  and  to  be  proved  for  by  the 
creditors,    and    could   not   be   applied   by    the 
creditors  in  the  first  place  towards  payment  of 
interest  accrued  on  their  debts  since  the  date  of 
the  inspectorship. — Decision  of  Bacon,  V.C.,  re- 
versed.   In  re  Savin  -  -  -  -     760 
CBEDITOBS*  DEED— Not  executed  by  creditors — 
Bight  of  trustee  to  sue  strangers  -       71 
See  Tbustbb  of  Cbbditobs*  Deed. 
Opening  accounts — Overcharges — Jurisdic- 
tion   -          -          -           -  -       61 
See  Bankbdftot  Jubisdiotion.    1. 

Secured  creditor — Interest — ^Liquidation  Act, 

1868  -  -  -  -         .     760 

See  Cbeditob  HOLniNO  SBCTBrrr. 
GR088-BZMAIin>KB8  BY  DEFLICATIOV— TftZl 
—  Construction — Issue.']  A  testator  gave  his 
residuary  personal  estate  upon  trust  to  pay  the 
income  equally  between  his  three  daughters,  F^ 
jr.,  and  C.,  during  their  respective  lives ;  and  if 
all  or  any  of  them  should  die  leaving  issue,  to 
pay  one-third  of  the  principal  amongst  the  issue 
of  each  daughter  so  dying,  in  equal  shares ;  and  if 
only  one  such  daughter  should  die  leaving  issue, 
then  in  trust  to  pav  and  apply  the  whole  residue 
equally  amongst  the  issue  of  such  one  daughter; 
but  if  all  the  daughters  should  die  without  leav- 
ing issue,  then  over.  C.  died  leaving  issue,  and 
afterwards  F.  died  without  leaving  issue : — Held 
(reversing  the  decision  of  Wickene,  V.C.),  that 
croBS-limitations  were  to  be  implied  between  the 
daughters  and  their  families,  and  that  the  issue  of 
each  daughter  were,  for  all  purposes,  to  be  ascer- 
tained at  her  own  death ;  and  that  therefore  one 
moiety  of  F.'s  share  was  payable  to  the  issue  of  C. 
living  at  C,'$  death,  and  the  other  moiety  went  by 
way  of  accretion  to  E:$  original  share.  In  re 
BiDOE*8  Tbusts  «  -  -  -     666 

CB0B8-SUIT— Security  for  costs— Bill  by  company 
being  wound  up      -  -  -     286 

See  Seoubitt  fob  Costs. 
GBOWK— Bights  of— Trust  of  land  for  alien    848 

See  CONVXBSION. 
OmCULATiyS  Om— Legacies— Two  Codicils— 
Evidence— Letter  from  Solicitor  to  Testator,]  A 
testator,  by  codicil,  gave  legacies  of  various 
amounts  to  nine  legatees,  and  a  year's  wages  to 
every  one  of  his  servants.  He  afterwards  made  a 
second  codicil,  which  was  substantially  a  copy  of 
the  former,  e7.cept  as  follows : — One  of  the  le^tees 
named  in  the  first  oodioil  was  not  named  in  the 
second — three  of  the  legacies  given  by  the  second 
codicil  were  less  than  those  given  by  the  first  to 
the  same  persons— one  legacy  was  given  by  the 
second  codicil  to  a  person  not  named  in  the  first — 
the  gift  to  servants  by  the  second  codicil  was  of 
"  a  year's  wages  Uberally  interpreted,"  and  the 
second  codicil  conlamed  a  direction  for  payment 
of  duty  on  legacies : — Hold  (affirming  the  decision 
of  Bacon,  V.C),  that  the  case  was  not  taken  out 
of  the  general  rule  that  the  gift  of  a  legacy  hy  a 
subsequent  instrument  to  a  person  who  takes  a 
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CUXULAnVE  QirS— continued, 
legacy  under  au  earlier  inatrument  ig  cumtdatiye 
and  not  sobstitatioDary : — Held,  also,  that  a  letter 
written  to  the  testator  by  his  solicitor  admiog 
him  to  reeopy  hiB  first  codicil  was  inadmissible. 
Wilson  v.  CKLeabt  -  -  -  -  448 
OUSTOX— Cornish  mines —Cost-book        -     886 

Bee  OofiT-BOOK  CoMFAmr. 
Stock  Exchange  -         -         -     788 

See  Odstom  gw  Stock  Exohahgb; 
CnSTOlC  OF  STOCK  SZCHAHOS— ^noZe  of  Shares 
—In/ant  Trane/eree—Liabiliiv  of  Jobber,']  The 
Plaintiff,  through  his  stockbroker,  contracted  with 
the  Defendant,  a  jobber  on  the  Stock  Bkechange, 
for  the  sale  of  fifty  shares  in  a  company.  On  vie 
name  day  the  Defendant  gaye  in  to  the  Plaint^s 
brokers  a  ticket  with  the  name  of  X.  as  the 
intending  purchaser,  which  had  been  passed  to 
him  by  another  jobber.  A  transfer  to  L.  was 
accordmgly  executed  by  the  PloiDtiff ;  but  it  was 
afterwards  discovered  that  L.  was  an  infent,  and 
the  transfer  was  never  registered.  In  a  suit  by 
the  Plaintiff'  against  the  Defendant  for  an  indem- 
nity against  calls : — Held  (reversing  the  decision 
of  Bacon^  V.C),  that  the  Defendant,  not  having 
given  the  name  of  a  transferee  who  wad  capable  of 
i^xiepting  the  transfer,  was  not  disohareed  from 
liability,  although  the  ten  days  limited  by  the 
rules  of  the  Stoat  Exchange  for  objecting  to  a  pro- 
posed transferee  had  expired  before  the  execution 
of  the  transfer. — Maxted  y.  Paine  (1st  action) 
(Law  Rep.  4  Ex.  81)  approved.— i^ennie  v.  IforrM 
(Law  Rep.  13  Eq.  203)  ovemaed.— Observa- 
tions on  the  judgment  of  Blaekhum,  J.,  in  Maxted 
y.  Paine  (2nd  action)  (Law  Rep.  6  Ex.  132).— 
In  sales  of  shares  on  the  Stock  Exchange  the 
ultimate  contract  is  not  between  the  vendor's 
broker  and  the  purchaser's  broker,  but  between 
the  vendor  and  tbe  purchaser  named  on  the 
ticket,iwbo  are  brought  together  by  means  of  the 
jobber;  and  therefore,  until  a  person  is  named 
who  is  capable  of  contracting,  and  who  has  given 
authority  for  the  use  of  his  name,  the  iobber  is  not 
discharged  from  liability  to  the  vendor.  Merbt 
V,  NiGKALLS      -----      *tiZ 

CT-PEE8— Impracticable  objects— Gift  to  endow 
future  church  -  .  .  28S 
See  MoBTMAiK. 

DEATH— Plaintiff  in  suit— Appointment  of  repre- 
sentative -  -  -  -  684 
See  Apfointmxnt  ot  Repbdentativk. 

Presumption  of         -  -         -     lao 

See  Pbesumftion  of  Death. 
DEBTOR  SUmOHB-BatOmipecy  Act,  1869.  s.  7 
— Security.']  Where  a  person  served  with  aaebtor 
summons  disputes  the  debt,  the  Court,  in  deter- 
mming  whether  the  alleged  debtor  must  give 
security  under  the  Banktvptoy  Act,  1869,  s.  7, 
Wfll  have  regard  not  only  to  the  state  of  the 
debtor's  pecuniary  cirouinstances,  but  to  the 
probability  of  the  claimant  being  able  to  establish 
the  debt  In  a  case,  therefore,  where  it  appeared 
extremely  doubtful  whether  the  claim  could  be 
substantiated  at  law,  the  Court  of  Appeal  dis- 
charged an  order  directing  tiie  debtor  to  give 
seourity,  though  it  was  admitted  that  he  was  in 
very  poor  cireumstanoes.  Ex  parte  WiSB.  In  re 
WiEB  -----         $19 
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!  DEGREE— Inrolment  of— Vacating 

!  See  Yaoatiok  of  Inbolmxht. 

DEED — ^Married   woman  —  Deed   admowkdged, 

I  but  not  in  form  of  conveyance— Sepsnte 

estate         -         .         -         .       M 

I  See  ACKNOWLEDOMENT  BT  MABHTia)  Wo- 


71 


—  Obtained  by  firaud — ^Negligence 

See  Pbiobitt  fbom  Nbouoknoi. 


79,2. 


701 


— —  Obtained  by  fraud- Negligence  - 
See  Deed  obtained  bt  Fbaxjix 

Obtained  by  imdue  pressure 

See  Ukdue  Pbbssubb. 
DEED  OBTAINED  BT  JFBAUl^—Fraud  of  SciUei' 
tor— Forged  Signature,']  An  annuity  was  settled 
on  a  mother  for  life,  and  after  her  death  on  ber 
daugliterf*.  Their  solicitor  prepared  a  deed  by 
which  tbe  life  interest  of  the  mother  and  the 
reversion  of  one  of  the  daughters  was  mortgaged 
to  A.  He  then  induced  the  daughter  to  execute 
the  deed  by  misrepresenting  the  effect  of  the 
deed,  and  by  forging  the  name  of  her  mother  to 
it.  The  solicitor  received  and  misapplied  the 
mortgage  money : — Hdd,  on  a  bill  by  tbe  mother 
and  daughter  against  A,  that  the  deed  must  be 
set  aside.    Lee  v.  Akoas  -         -        79,  a. 

DEFSATINO  AND  DELATINO  CBEDIT0B8 — 
Aetof  Bankruotey—'' AbeenUng  himeeff**— Intent 
to  defeat  or  aday  Oreditors  —  Banknuptey  Ad, 
1869,  s.  6,  «ti6-t.  3— FailtMV  to  keep  Appoinimed 
with  Creditor.]  A  debtor  promised  to  odl  at  an 
appointed  time  on  a  creditor  and  pay  the  debt 
Having  failed  to  procure  the  money  be  did  not 
call ;  but  he  was  to  be  found  at  his  own  place  of 
business : — Held  (afl9rming  the  decision  of  the 
Begistrar),  that  the  failure  to  keep  the  appoint- 
ment did  not  constitute  an  absenting  himself  with 
intent  to  defeat  or  delay  tbe  creditor,  and  that  no 
act  of  bankruptcy  had  been  committed.  Ezparte 
Meteb.    In  re  Stepuant-  ^         -        111 

DELAT— Setting  aside  deed— Undue  influence  09 

See  VoLorrABT  Sbttlememt.    2. 
DEPOSITED  FLANS— BaUway  company  -  Stop- 
ping up  street      -  -         -       471 
See  OoMFULSOBT  Powebs.    2. 
DESCRIPTION  07T&ANSFSBEE—'*  Gentleman" 

[89S,S96,>- 
See  Tbansfeb  of  Shabes.    1, 2. 
DIBECTOBS— Breach  of  trust'by  building  socie^ 
See  Building  Sooiett.  [w 

Delegation  of  power  to  committee  -        WT 

oee  AcoEFTAKCE  OF  Shabbb. 
LiabiUtyof     -  -  -         -        777 

See  LlABILITT  OF  DiBXOTOBS. 

—  Unauthorized  dealing  in  shares— Bagging 
the  market— Notice  -  -  Itt 
See  Unauthorized  Deauno  in  Shabs. 
DIBCHABGE  07  SUBETT— Pnncf p<a  and  Sftrdjf 
— Giving  Time.]  The  holder  of  a  security  who 
agrees  with  the  principal  to  giye  time  to  the 
surety  by  so  doing  discharges  the  surety.— The 
holder  of  a  secunty  is,  in  dealing  with  the 
security,  affected  by  knOwled^  acquired  after 
taking  the  security  as  to  which  of  the  parties 
liable  on  the  security  is  the  principal  and  whjdi 
is  the  surety. — ^A  financial  oompany,  by  agree- 
ment with  an  agent»  accepted  bills  of  ezohangt 
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"^^S^^^WB  OP  VnXIY— continued, 
JJ^^i^^^re  discounted  for  the  agent  by  a  discount 
,J*4^o*J*^y,  the  agent  guaranteeing  payment  The 
vT^^  ^J^^^^^y  ^ere  not  at  the  time  aware  of 
♦t?**  -w^  .^  between  the  acceptors  and  the  agent, 
5^«  ^[^^wjformed  before  the  bills  matured  that 
^^tW^?^;. ^^*«  principal,  and  that  the  acceptors 
fiw^^^^^'V?*  -After  this  the  discount  company 
t^?  jaaJJ'^^^^tt^e  agent  not  to  press  the  acceptors 
Sje:t;^fnt  iintil  certain  other  bills  became 
v^^«d  i^*^*  the  acceptors  were  thereby  dis- 
^^  ^^r"/S^^®^^-*^«'*^V-C'  reversed.— Oii»n 
^  "t^,  5  ^  ^^'  *  ^-  ^'78)  ^^  JSx parte  Graham 
^^^^Ir    ^'  *^6>  ol>«erved  upon.    Oriental 

"^BPOBATiaN    V.    OvEBEfH),    GXJBNET, 

"_L_1         -  -         142 

BY  TBUBTEE  IK  BAKKBUPTOT— 
^  the  Leuor  for  Injury — Batik- 
9,  9.  23.]  The  owners  of  certain 
into  an  agreement  with  H.  to  grant 
the  premises  for  ten  years,  at  an 
^00.  After  the  first  year  J3-.  filed 
9luidation  by  arraugement  The 
the  liquidation  dSsclaimed  the 
^r  the  23rd  section  of  the  BcaO^ 
^9;  and  the  lessors  claimed  to 
<^  for  the  injury  they  had  sustained 
On  of  the  section  " ; — HeUd  (revers- 
of  the  Registrar),  that  they  were 
^  under  the  section ;  and  tlutt  the 
t  Djury  sustained  was  the  difierence 
t  to  be  paid  under  the  agreement 
^ould  now  obtain  for  the  property. 
^,  sitting  as  Chief  Judge,  ought  not 
bs  of  novelty  and  difficulty,  but 
hem  for  Uie  opinion  of  tlie  Chief 
He  liLYNvi  Coal  and  Iron  Com- 
In>B    -  -         -         -        28 

^^njurious  to  Defendant     90,  94,  n. 
■-^isoovBBY   njJXJBiocs   TO  Dbfend- 
«>,     1,  2. 
..  >|^^^      ^b:;^^  o^  documents  -        207, 312,  688 
'*^e^^^     "^^^^jODUCjnoN  of  Documents.    1,  2, 3. 
^^  ^^^rJUBIOUS    TO   DEFSNDAHT  — 

"Muction  of  Document*, — ^Although, 
^whether  the  rule  that  a  Defendant 

0  give  discovery  must  make  full 
^J^^T^^^  be  applied,  the  Court  does  not  in 
^^^Xz^^'V^    nicely    the    materiality    of   the 

>i!^^^t,  still,  if  the  discovery  is  such  as 

1  for  purposes  prejudicial  to  the 
jpective  of  the  suit,  the  Court  will 
to  the  qiiestion  whether  there  is  a 

ct  of  its  being  of  material  service 

t  the  hearing.— The  Defendants 

in  infringement  of  trade-marks 

p  certain   parts  of   entries  and 

o  relate  to  the  matters  in  queslion 

9  ordered  by  Ihe  Ducliy  Court  of 

eal  the  names  of  customers,  and 

le  prices,  forming  parts  of  such 

[iseal  the  portions  of  letters  and 

;vhich  contained  the  names  of  the 

^^^^irtiers  and  of  the  persons  to  whom  the  letters 

^4^ch  were  copied  were  sent,  and  the  places  to 

^^^^Si  from  which  the  letters  were  sent,  and  the 

^^^crlption  of  the  marks  to  be  placed,  or  which 

^^^^^^hoen  placed,  on  the  goods  referred  to  in  such 

*^=*^^j5Je„  •— fleW,  on  appeal,  that  the  Defendants 


^«^ 


DISCOVERY   INJURIOFS    TO    DZFEHDAHT  — 
continued. 

ought  not  to  be  compelled  to  disclose  the  names  of 
customers,  or  the  names  of  persons  to  or  from 
whom  letters  were  sent  or  received,  or  any  prices^ 
inasmuch  as  such  discovery  might  be  used  ina 
manner  prejudicial  to  the  Defendants  in  their 
trade,  and  was  not  likely  to  assist  the  Plaintifis  in 
making  out  their  case  at  the  hearing ;  but  that 
the  order  of  the  Vice-Ghanoellor  was  in  other 
respects  right.    Cabveb  v.  Pinto  Lbitb   -         90 

2. Where  the  discovery  sought  may  be 

prejudicial  to  the  Defendant  independently   of 
the  suit,  the  Court  will  carefully  consider  whether 
it  is  really  material  to  the  Plaintiff    In  a  suit  in 
which  the  Defendant  was  chaiged  with  sellinir 
goods  as  agent  of  the  Plaintifis,  the  Court  refused 
to  make  the  Defendant  set  out  in  his  answer  tho 
names  of  his  customers.  Moobe  v.  Cbavbn    94,  n. 
BIBGBETIOH— Power  of  sale  in  trustees— Exone- 
ration of  personalty      -  .  43^ 
^^     See  Exoneration  op  Pebsoxaltt 
DMTEICT— Endowed  schools- Exhibition  to  uni- 
versity     -         -          -          -         60O 
See  Endowed  Schools  Cohhibsionebs. 
DOOUMENTS-Production  of            207,  812,  888 
See  Pboduotion  of  Docuhents.     1,  2,  3. 
Production  of— Discovery  injurious  to  Defen- 
dant -          -         -         .       90,94,n. 
See  DisoovEBT  injubious  to  Defendant. 
1,2. 
SOmCIL— Legacy  duty— Bent-charge       -     192 

See  Lboact  Duty. 
DOUBLE  POBTIOirB— Advances  to  widow       870 

See  Advanceuent. 
DOUBLE  FBOOF— Bankruptcy— Joint  and  several 
— Premmissory  note  -         '-     I7ft 

See   Pboof   fob   Joint   and   Sevebai» 
Contbaot. 

Estate  —  Administered   in    two    countries 

See  Bankbuptot  in  two  Countbibs.  [490 

Windine  up— Bill  of  Exchange         -       99 

See  Letteb  of  Cbedit. 
DUBATIOK   OF   AQiREEMJSST— -Railway— Pur- 
poses   of  Bailway—Evidenee    that  Land  it  re- 
quired,}    A  landowner  agreed  with  a,  rail  way 
company  to  sell  them  ten  acres  of  land  and  one 
acre  for  a  station,  at  a  certain  price,  and  that  if 
the  company  should  require  more  land  for  the 
station,  or  for  any  purpose,  they  should  pay  for 
the  same  at  the  rate  of  £100  per  acre,  and  the 
agreement  was  to  be  supplemental  to  the  Land^ 
Clauses  Act,    The  ten  acres  were  paid  for  and 
conveyed.    Before  the  compulsory  powers  of  the 
company  had  expired  they  gave  (apparently  by- 
mistake)  notice  to  treat  for  three  acres  more,  and 
before  the  time  for  completion  had  expired  they 
took  possession  of  these  three  acres,  alleging  that 
they  required  the  land.   They  also  took  possession 
of  some  small  pieces  of  land  which  were  covered 
by  earth  slipped  horn  the  railway  :— field,  that, 
under  the  agreement,  the  company  had  power, 
until  the  expiration  of  the  time  limited  for  the 
completion  of  the  railway,  to  take  such  land  as 
they  required  for  the  purpose  of  a  station  or  for 
slips  of  earth  at  £100  an  acre.— The  Court  will 
accept  as  conclusive  the  evidence  of  the  engrineer 
in  the  service  of  the  company  as  to  the  qusmtlty 
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DUBAHOir  OF  AOBEEMXHT—oon/tnued. 
of  land  required  for  the  purpoees  of  the  railway, 
if  the  statement  has  a  reasonable  appearance  of 
^wcoracy.— Decree  of  Bacon,  V.C.,  reversed.  Kemp 
47.  South  Eastebn  Railway  Company       -     364 

XOCLESIASnCAL  OOJOIIBSIOHEBS— Proe^tce^ 
Chancery  or  Lunaq/— 23  &  24  Vici.  c.  124,  8.  38.] 
Where  the  interest  under  a  lease  made  by  an 
ecclesiastical  corporation  is  vested  in  trustees 
without  power  of  sale,  and  the  person  entitled  to 
the  rents  is,  through  unsoundness  of  mind,  in- 
capable of  consenting  to  a  sale,  the  order  sanction- 
ing such  sale  is  to  be  made  in  Chancery  and  not 
in  Lunacy.    In  re  Cheshibe  -         -  -.       50 

JSLECnOH — Doctrine  of—  Conversion  —  Will  of 

married  woman       ...     848 

See  CoNVEBSiON. 
mniATniAflflnfQ  OHAHCSBT  STJIT— Ground  for 

annulling  bankruptcy       -  -     588 

See  Annulling  Adjudication. 
2HD0WED  SCHOOLS  00MMI8SIOHZBS-32  d:  33 
Viet.  c.  56,  M.  5,  li—ExhibiHoM— College— Dis- 
drictJ]  The  Endowed  Schools  Commissioners  have 
power  to  inquire  into  the  endowment  of  exbibi- 
iions  at  a  college  in  an  university,  whenever 
<they  are  restricted  to  a  school  or  district — Wales 
is  a  district  within  the  meaning  of  the  Endotoed 
JSchooh  ild.— Decision  of  WiekenSy  Y.C,  affirmed. 
Jn  re  Metbioks  Fund  ...     500 

XiljrIUUICHTRKM  KHT—Beservation  of  minerals 

See  Reservation  of  Minebals.        [699 
ISEQJWEKSL — ^Evidence  of— Land  is  required  by 

railway        -         -         -         -     864 

See  Duration  of  Agbeement. 
XQUITAfiLB  ASSIOiniEHT— Bill  drawn  against 

cargo  -  -  -  -     695 

See  Bill  dbawn  against  Cargo. 
XQUITAfiLB  DEFSVGE— Adjudication  of  bank- 
ruptcy -  -  -         -     582 

See  Ajooilung  Adjudication. 
JM^XJITAfiLB  ESTATE— Bule  in  SheUey's    Case 

See  Bule  in  Shelley's  Ca6E.  [898 

ESTATE  PUB  AUTBE  VIE— Legacy  duty        192 

See  LEGAOf  Duty. 
ESTOPPEL — Becital  in  deed  by  married  woman 

See  Soucitob's  Lien.  [778 

XVIDEHCE— Affidavit  without  jurat  -     488 

See  Affidavit  without  Jurat. 
Letter  from  solicitor  to  testator  -     448 

See  Cumulative  Gift. 
Pedigree— Production  of  documents  -     686 

See  Production  of  Documents.    3. 
Presumption  of  death   -  -  -     120 

See  Presumption  of  Death. 
Statement  to  discredit  witness  -     895 

See  Statement  to  discredit  Witness. 
JEXECUTIOV— Creditors'  deed— Allegation  of  [71 

See  Trustee  of  Creditors'  Deed. 
Deed— Fraud  of  solicitor         -  -  79,  n. 

See  Deed  obtained  by  Fraud. 
Deed— Fraud  of  solicitor         -         -       75 

See  Priority  from  Negligence. 
Seizure  and  sale  -         -  -     814 

See  Execution  Csiditob.    1. 

Sum  exceeding  £50  -  -     825|  782 

See  Execution  Cbeditob.    2,  3. 


EZECUnOH  CBJOXaOBr-BankriipleyAd^im, 
s.  12 — Seizure  and  Sate,]  A  warrant  of  Jl/o.,  <m 
a  County  Court  judgment,  was  delivered  to  the 
bailiff  of  a  County  Court  to  be  executed.  Luter 
on  the  same  day  the  debtor  filed  a  petition  for 
liquidation,  and  a  receiver  was  appointed.  The 
bailiff^  on  coming  to  the  debtor's  house  to  execute 
the  warrant,  found  the  receiver  in  possession  :— 
Held  (affirming  the  decision  of  the  Chief  Judge, 
who  had  reversed  the  decision  of  the  Conntj 
Court),  that  the  trustee  under  the  liquidation  itu 
entitled  to  the  goods  as  a^nst  tiie  execution 
creditor ;  for  that,  under  the  Bankruptcy  Ad,  1869, 
s.  12,  goods  are  not,  as  against  a  trustee  in  bank- 
ruptcy, bound  by  a  writ  of  ^  /a.  from  the  delivery 
of  the  writ  to  the  sheriff;  but  a  seizure  of  them 
before  the  act  of  bankruptcy  is  necessary.  £> 
jparte  Williams.    Jn  re  Davies      -         -    8M 

2.  Bankruptcy — Trader — Execution  fir 

more  than  £50 — Petition  for  Liguidaiion  after  Sti' 
ture  and  before  Sale — Bankruptcy  Act,  1869, «.  87.] 
The  goods  of  a  trader  having  be^i  taken  in  exs- 
cution  for  a  debt  exceeding  £50,  he  on  the  ftdlow- 
ing  day  presented  a  petition  for  liquidation  bj 
arrangement,  under  which  resolutions  for  liquida- 
tion were  come  to  and  a  trustee  appointed.  The 
execution  creditor  claimed  the  benefit  of  his  exe- 
cution, on  the  ground  that  the  seizure  akme  was 
not  an  act  of  bankruptcy,  and  that  no  sale  had 
taken  place  when  the  petition  was  presented:— 
Held  (affirming  the  decision  of  the  Chief  Judge), 
that  the  trustee  was  entitled  to  the  goods.  Ex 
parte 'Ratstem,    in  re  Johnson       -         -    321 

8. Execution  for  Sum  exceeding  £50— 

Bankruptcy  Act,  1869,  s,  87.]  Judgment  hsTing 
been  entered  up  against  a  trader  for  £48  19fn  the 
sheriff  levied  and  sold  goods  of  the  debtor  to  the 
amount  of  £50  11«.,  being  the  amount  of  the 
judgment,  witn  £1  12s.  for  the  costs  of  the  exe- 
cution i—Hdd  (affirming  the  decision  of  the  Chief 
Judge),  that  the  goods  had  '*  been  taken  in  exe- 
cution in  respect  of  a  jud^ent  for  a  sum  exceed- 
ing £50  and  sold "  within  the  meaning  of  the 
Bankruptcy  Act,  1869,  s.  87 ;  and  that  the  proceeds 
must  be  paid  to  the  trustee  in  bankruptcr,  and 
not  to  the  execution  creditor.  Ez  parte  uvek- 
pool  Loan  Company.  In  re  Bullen  -  Ttt 
EXECUTOE— Loan  to,  by  bankers  -         -    1S3 

See  Banksbs*  Aocx)UNt. 
Tenant  for  life— Waste— Account      -    W6 

£1^  Waste. 
ZXECUTORT    8ETTLE1CSHT  — Estate  without 

impeachment  of  waste— Bfarned  woman 

See  Impbaohmbnt  of  Waste.  [4tt 

JUUiimTlOV— College— Endowed  school  -    500 

£1^  Endowed  Schools  CoMmssioinss. 
EXOVE&ATIOH— Partnership  property— Specific 

legacy  -  .  -         -       1 

Seie  Bequest  or  Share  of  PABTHXBSiar 
Property. 
Personal  estate  -         -  -         -    481 

See  Exoneration  of  Personalty. 
XZOHERAnOV  OF  PER80HALTY— Tftfl-X«^- 
cies  charged  on  Seal  Estate — Discretion  m  Tnt^ 
to  sell— Mixed  Fund  of  Bealty  and  Personally/.] 
In  order  that  legacies  charged  upon  real  t«*ate 
may  be  payable  out  of  the  real  and  perwoal 
estate  pro  rata,  it  is  not  necessary  that  the  ttttator 
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SZOHZRATIDV  OF  TEBBOiSALTY-^  continued, 
should  have  directed  an  absolute  oonversion  of 
the  real  estate.  It  is  sufficient  that  he  has  shewn 
an  intention  of  creating  a  mixed  fund  of  realty 
and  personally  out  of  which  the  legacies  are  to  be 
paid. — Therefore,  where  a  testator  had  empowered 
his  trustees  to  sell  his  real  and  personal  estate  in 
case  and  as  often  as  they  should  think  fit,  and 
had  directed  them  to  pay  certain  legacies  out  of 
the  residue  of  his  real  and  personal  estate,  and 
the  moneys  arising  from  the  sale  thereof: — Hdd 
(afSrming  the  decision  of  Baoon^  V.G.),  upon  the 
construction  of  the  whole  will,  that  tne  legacies 
were  payable  pro  raid  out  of  the  real  and  per- 
sonal estate.— rcfuj^  v.  Cheue  (6  D.  M.  &  G.  453) 
commented  on.    Allan  v,  Gott     -  -     489 

SZFBX88  TBJJS^—Bailvxiy  Company— Stopping 
TrainB — Control,']  A  railway  company  covenanted 
with  the  builders  of  refreshment  rooms  at  a  sta- 
tion on  the  line  of  railway  that  all  trains  which 
should  pass  the  station  carrying  passengers,  not 
being  goods  trains  or  trains  to  b«  sent  express 
«Dr  for  special  purposes,  and  except  trains  not 
under  the  control  of  the  company,  should  stop 
for  a  reasonable  period  of  about  ten  minutes. 
The  Postmaster-General,  proceeding  under  an 
Act  of  Parliament  which  was  passed  before  the 
ooyenant  was  made,  required  the  company  to  run 
a  train  carrying  mails  at  a  certain  hour,  and' 
stopping  at  the  station  for  five  minutes  only  : — 
HM  (reversing  the  order  of  Wickm$^  V.O.),  that 
suc^  a  train  was  a  train  **  not  under  the  control 
of  the  company"  within  the  meaning  of  the 
exception.  Phillifs  v.  Great  Wbstbbn  Railway 
Ck>MPANT         -----     409 

ZZnVOnO V  of  POWBE— Poti>«r  ©/  8al&— Mort- 
gage— Transfer  of  Mortgage.!  In  1825  D.  mort- 
gaged an  estate  to  J.  in  fee  (subject,  among  other 
mctimbrances,  to  an  existing  mortgage  for  £3000) 
to  secure  £27,000  payable  at  the  end  of  twelve 
months,  with  interest  in  the  meantime.  The 
mortgage  deed  contained  a  power  of  sale  pro- 
viding that  if  default  should  be  made  in  payment 
of  the  interest,  or  any  part  of  it,  for  a  month  after 
any  of  the  days  appointed  for  payxnent,  or  in  pay- 
ment of  the  principal  on  the  appointed  day,  then 
at  any  time  thereafter,  though  no  advantage 
should  have  been  taken  of  any  previous  default, 
X,  his  heirs  or  assigns,  might  sell.  In  1830,  J. 
having  called  for  payment,  a  deed  of  transfer  was 
executed  to  K,  and  It,  This  deed,  after  reciting 
that  L  vras  entitled  to  the  prior  mortgage  for 
£3000,  recited  the  mortgage  of  1825,  and  that  **  in 
the  now  reciting  indenture  a  power  of  sale  is  con- 
tained for  the  Detter  securing  of  the  principal 
sum  and  interest,  but  the  said  power  has  not 
been,  and  is  not  intended  to  be  exercised,"  and 
recited  the  calling  in  of  the  mortgage  moneys, 
and  that  D,  had  applied  to  K,  and  jB.  to  discharge 
them,  **  which  K.  and  B,  have  agreed  to  do  on 
having  the  said  sums  so  agreed  to  be  advanced 
as  aforesaid  secured  to  them  by  an  asdgnment  of 
the  said  several  securities  hereinbefore  recited, 
and  generally  in  the  manner  hereinafter  appear- 
inff."  Then,  in  consideration  of  £30,000  paid  to 
J.  by  K.  and  jB.,  J.,  at  the  request  of  i).,  assigned, 
and  L  confirmed  to  K.  and  A,  tiie  moneys  due  on 
the  mortgages,  '*and  all  powers  and  remedies  for 
reooTering  the  same  sums  respectively,  and  all 


EXTIKCnOH  OF  TOWJSR—coniinrted, 
benefit  of  the  said  several  indentures  of  mortgage, 
and  of  every  covenant  and  security  therein  respee* 
tively  contained."  Then  I.  conveyed  and  D.  con- 
firmed to  K.  and  B.  in  fee  the  mortgaged  estates 
subject  to  a  proviso  for  redemption  if  D.  should 
pay  the  principal  of  £30,000  on  the  day  therein- 
named,  bein^  at  the  expiration  of  seven  years, 
and  should  m  the  meantime  pay  interest  half- 
yearly  on  the  days  therein  named.  It  was  agreed 
that  the  money  should  remain  on  the  security  for 
seven  years,  D,  not  to  be  at  liberty  to  pay  it  off 
sooner,  and  K,  and  jB.  not  to  call  for  payment 
sooner,  unless  default  was  made  in  payment  of 
interest,  or  D,  died.  There  was  a  power  of  sale 
to  arise  if  default  should  be  made  m  payment  of 
the  principal  or  interest  contrary  to  the  terms  of 
the  proviso  for  redemption ;  and  a  covenant  by  K^ 
and  B,  that  no  sale  of  the  property  should  be  made* 
without  three  months'  notice.  The  persons  clainb- 
ing  under  K,  and  B,  having  put  up  the  property 
for  sale,  the  purchasers  objected  that  the  power  of 
sale  in  the  deed. if  1825  was  gone,  and  that  the* 
vendors  could  not  make  a  gwd  title  as  against 
mesne  incumbrancers : — Held  (reversing  the  deoi«> 
sion  of  the  Master  of  the  Bolls),  that  the  power 
of  sale  in  the  mortgage  of  1825  was  still  suboLst- 
ing,  and  capable  of  being  exercised.  Boyd  «. 
Petbib  ------     SS^ 

EXTBAOSDnr AB Y  BESOLUTIOH  OF  CBSDITOBS 

—  Bankruptcy — Liquidation  by  Arrangement — 
Direction  to  transfer  Proceedings  to  ano&er  Court 
— Filing  and  Begistration  of  Proceedinm^ Stamps 
— Bankruptcy  Act,  1869,  s,  126 — Bankruptcy 
Bules,  1870,  rr.  206. 284, 288.]  An  extraordinary 
resolution  of  creditors  presented  to  a  Begistrar, 
under  the  Bankruptcy  Act,  1869,  s.  126,  must  have 
the  proper  staznp  affixed,  and  must  be  accom- 
panied by  the  affidavit  required  by  Rule  284  of 
the  Bankruptcy  Rules,  1870,  verifying  the  state- 
ment of  proofis  and  proxies ;  otherwise  it  cannot 
be  received  by  the  Registrar,  either  for  the  pur- 
pose of  filing  or  of  registration. — ^A  direction  to 
transfer  the  proceedings  to  another  Court,  under 
Rule  288  of  the  Bankruptcy  Rules,  1870,  is  part 
of  the  resolution  in  which  it  is  inserted,  and  haa 
no  validity  tUl  such  resolution  has  been  re- 
gistered.   Ex  parte  Davis.    In  re  Davis  -     026> 

FAILTJBE  OF  FUBFOfiE  OF  QTSTSetOement^ 
Advancement — Abolition  of  Purchase  of  Cknnmis- 
sions  in  Army — Begulation  of  Forces  Act,  1871 
(34  d;  35  Vict,  c,  86).]  Bv  a  separation  deed  » 
sum  of  money  was  directed  to  be  held  by  trustees 
upon  trust  for  the  wife  for  life,  and  after  her 
death,  as  to  four-sixth  parts  thereof,  for  F,  W,<^ 
one  of  the  children  of  the  marriage,  who  was 
then  an  officer  in  the  army,  during  nis  life,  audi 
after  his  death  for  his  children.  And  it  was  de- 
clared that  it  should  be  lawftd  for  the  trustees,  if 
in  their  discretion  they  should  think  fit,  to  apply- 
any  portion  of  the  fund,  not  exceeding  £2000,  in 
or  towards  effecting  the  promotion  of  F,  W,  in  the- 
army.  The  trustees  applied  £850  in  the  way 
pointed  out  by  the  deed,  but  in  consequence  of 
the  abolition  of  purchase  of  commissbns  in  the 
army,  under  the  Royal  Warrant  of  tiie  20th  of 
July,  1871>  no  further  sum  could  be  applied  for 
the  same  purpose  :—Held,  that  the  purpose  for 
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JAILTJBE  OJ  PUSF06S  OJ  OUrT-^-cotUinuecL 
which  the  power  was  given  to  the  trnstees  haying 
fi^edj  the  residue  of  the  sum  of  £2000  conld  not 
he  raised  and  applied  in  any  manner  for  the 
l>eneflt  of  F.  W,— Palmer  v.  Fhtoer  (Law  Bep. 
13  £q.  250)  distinguished.    In  re  Waiu>*8  Trusts 

[727 
TOBEI0V  GOVEBHIDEHT— Ck>ntract  with      560 

See  OONTBACT  BT  FOBXION  GOYSBNMElTr. 

J0BB8T— Bight  of  common  in        -  -     466 

See  KiGHT  OF  Common. 
TQBTEITUBE  CLAUSE  —  WiU—Bankruptey'-- 
Wordt  of  Futuriiy.']  A  testatrix,  knowing  that 
her  husMmd  was  bankrupt,  gave  by  her  will  a  life 
annuity  to  her  husband,  subject  to  a  proviso  that 
if  he  should  become  bankrupt  or  should  assign 
the  annuity,  then  it  should  cease,  and  subkct  to 
a  further  proviso,  that  it  should  be  lawftil  for  the 
trustees  or  her  will  at  any  time  to  refuse  payment 
of  the  annuity,  which  in  that  case  was  to  go  over : 
— Bdd  (reversing  the  decision  of  Jamee,  V.C.), 
that  the  existing  oankruptoy  operated  as  a  forfei- 
ture of  the  annuity,  notwithstanding  the  words  of 
futurity  in  the  will  and  the  discretion  given  to  the 
trustees.  Tbapfes  v.  Mebedtth  -  -  848 
70BOED  TBADE-MABK      -  -  -  *  180 

See  Tradb-mabk.    1. 
TSAtn) — Execution  of  deed— Solicitor       -       76 

See  Pbioritt  fbom  Nbqlioence. 
Execution  of  deed— Solicitor  -     79,  n. 

See  Dud  OBTAINED  BT  Fbaud. 


-  Trade-mark— Misrepresentation 
See  Trade-mabk.    2. 


-     611 


TSATISS,  STATUTE  OF— Agreement  by  letters  406 

See  Aqbbbment  bt  Letters. 
Defence  of,  to  cover  fraudulent  act   -     469 

See  Besultinq  Tbust. 
7SAUDULEHT  FBEFESEVOS— Bankruptcy  Act, 
1869,  s.  92.]  A  payment  by  a  bankrui>t  to  a 
creditor,  shortly  before  his  bankruptcv,  being  im- 
peached as  a  fittudulent  preference,  tne  case  was 
tried  before  a  jury,  to  whom  the  points  submitted 
were : — 1.  Whether  the  bankrupt,  when  he  made 
the  payment,  was  unable  to  pay  his  debts  as  they 
became  due ;  2.  Whether  he  miade  it  with  a  view 
to  give  that  creditor  a  preference  over  his  other 
creditors;  and,  8,  Whether  the  payment  was  made 
by  the  bankrupt  voluntarily  and  without  real 
pjressure,  bankruptcy  being  reasonably  imminent. 
The  iury  found  in  the  affirmative  on  the  first  and 
third  points,  and  in  the  negative  on  the  second. 
On  these  findings  the  County  Court  Judge  ordered 
the  money  paid  to  be  refunded ;  but  the  Chief 
Judge  reversed  this  decision : — Hdd,  on  appeal, 
that  the  decision  of  the  Chief  Judge  was  nght, 
for  that  the  jury  having  found  as  a  fietct  that  the 
payment  was  not  made  with  a  view  to  giving  the 
creditor  a  preference,  and  no  proceedings  being 
taken  to  set  aside  their  verdict,  this  finmng  dis- 
posed of  the  whole  case,  and  the  finding  on  the 
third  issue  was  immaterial,  that  issue  being  cal- 
culated to  mislead  the  jury.  Ex  parte  Bolland. 
In  re  Cbebbt  -----  34 
7BBI0HT— Lien  on— Mortgage  of  ship     -     607 

See  MoBTGAGE  OF  Ship. 
TUTUBE  OHUBCH— Endowment  of— Mortmain 
iSee  Mobtmaik.  [262 


FUTUBE  JnSVtkJn^-'-WiUn-CeMiTudMn-'Qiflio 
Huiband  of  Unmarried  DaughUr^Word  ''Vn- 
marned"— reeling -^Dofddfid  Title -Specify 
Performance.']  A  testates*  gave  his  estates  to 
trustees  upon  trust  to  pay  the  rents  to  his  tio 
daughters  (both  then  unmarried)  in  equal  shtfes 
durmg  their  respective  lives,  **  independently  of 
the  control  of  any  husband  or  husbands  with  whom 
they  or  either  of  them  might  happen  to  into^ 
marry ;"  and  after  their  req>ective  decease,  upoo 
trust  to  convey  the  estates  '*unto  and  eqoiJlT 
between  the  respective  husbands  of  them,  my  ssid 
daughters,  to  hold  to  them  respectively,  aad  theii 
respective  heirs  and  assigns  ;**  with  a  proviso,  thst 
if  either  of  his  daughters  should  **  depart  th^  life 
unmarried,"  her  share  should  go  to  the  imrivor 
for  her  life,  and  on  her  decease  the  whole  should 
be  conveyed  to  the  husband  of  the  sarriymg 
dauehter.  Both  daughters  married.  One  died 
in  the  lifetime  of  her  husband.  Then  the  hus- 
band of  the  other  died,  having  devised  his  interest 
in  the  estate  to  his  wife  a&olutely  :—F«W  (re- 
versing the  decision  of  Wickens,  V.C.J,  that  tl^e 
surviving  daughter  could  make  a  good  title  to  a 
moiety  of  the  estate ;  for  that  a  gift  to  an  un- 
married woman  for  life,  with  remainder  in  fee  to 
her  husband,  gives  an  indefeasibly  vested  re- 
mainder in  fee  to  her  first  husband.  And  that,  ss 
the  question  turned  on  a  general  rule  of  constnio- 
tion,  unaffected  by  any  special  context  in  the  will, 
the  title  would  be  forced  on  a  purchaser.  Rad- 
POBD  V,  Willis  -         -         -        -      7 

lUTUBITT— Words  of— Forfeiture  clause— PMt 
bankruptcy  -  -  -  -  Jtt 
See  Fobfeitube  Clause. 

OEHSBAL    LIVE   OF   BVnXJSQB—MdroMHi 

Management  Amendment  Act,  1862  (25  ^  26  rid. 
c.  102),  ss.  74,  75— Vacant  Gnwnd— BwWiy 
pulled  doum  hy  a  BaHway  CJompany — JwitditUff^ 
—Injunction,}  The  75th  section  of  the  Jf<rfropoKi 
Management  AmendmentAdt^lSii2,doeiii.oiB,m^ 
I  ground  formerly  covered  with  buildings,  unlesB  the 
I  owner  has  relinquished  his  right  of  rebuilding  on 
'  the  same  site.  If,  therefore,  the  District  Board  of 
I  Works  threatens  to  proceed  under  the  75th  section 
to  demolish  houses  which  are  being  rebuilt  on  sn 
old  site,  on  the  ground  that  they  are  bejrond  the 
general  line  of  buildings,  it  is  acting  vura  vvtit 
and  may  be  restrained  hy  the  Court  of  Chanoeiy. 
In  such  a  case  the  Metropolitan  Board  ought  to 
proceed  under  the  74th  section  of  the  same  Act, 
which  provides  for  compensation  to  the  landownars. 
— ^A  railway  company  took  land  covered  with 
houses,  and  pulled  down  the  houses  for  the  jm- 
pose  ci  constructing  their  railway,  and  then  sold 
the  land  as  building  ground  to  the  PlaintiiT:— 
Held  (afSrming  the  decision  of  Malins,  Y.C),  thit 
the  Plaintiff  had  not  lost  the  right  to  rebuild  ibt 
houses  on  the  same  site  as  that  occupied  by  the 
houses  before  they  were  pulled  down;  and  tint 
for  this  purpose  the  yard  of  a  house  was  held  to 
be  equivalent  to  a  house.— In  detennining  the 
general  line  of  buildings  of  a  street  the  aiohitect 
of  the  Metropolitan  Board  of  Works  ought  to  have 
regard  to  the  frontage  of  houses  previously  eiiit- 
ing,  and  which  may  be  rebuilt,  as  well  u  to  those 
still  standing.  Lobd  Auckland  v.  WEsmoKsm 
Local  Boabd  of  Wobks       -         —        -    WT 


Digitized  by  VjOOQIC 


Ch.  Vol.  VH.] 


INDEX. 


827 


OOn&AL  BXJLB8   JS  fiAHKBUFTCY,  1870—  : 
Bule  140,  Form  45  -         -     668  I 

See  Obdeb  to  pass  Public  Examination.  | 

Bole  143  -         -         -         -     780 1 

See  Affbal  in  Bankbvftcy. 

Bule  144  ....     802 

See  ABaomsxtn  of  all  Dbbtob's  Pbo- 

FEBTT.      3. 

Boles  206,  284,  288      -  -  -     681 

see   eztbaobdinaby    bssolution     of 
Gbeditobs. 

6SHEBAL  AKD  SPECIAL  ACT— Bailway  oom- 
pany      *       -  -  -  -     475 

See  GoxpuLBOBT  Powebs.    2. 

OUT  BT  mPUCATIOV— TTtO— am«fnie<i<m— 
Direetions  to  eettle  an  Marriage  wider  Twenty-one 
—Special  Com.]  A  testator  directed  that  his 
tmstees  should  hold  certain  personal  property  in 
tmst  for  his  daughter  S,j  untu  his  granddaugnter 
M.  S,  should  attain  twenty-one,  or  marry  under 
that  a^  with  the  consent  of  her  ^rdians ;  and 
when  his  said  granddaughter  should  attain  twenty- 
one,  or  before,  upon  her  marriage  with  such  con- 
sent, upon  trust  to  pay  the  income  to  his  said 
graxiddaughter  for  her  life  for  her  separate  use ; 
and  in  ease  of  her  marriage  with  sudi  consent, 
but  not  otherwise,  the  property  was  to  be  settled 
on  her  for  life  for  her  separate  use,  with  remainder 
to  her  children,  and  in  deiault  of  issue,  to  be  at 
her  absolute  disposal. — ^The  testator  gave  other 
property  on  like  trusts  for  his  other  grand- 
daughters, and  referred  to  the  property  as  the 
"provisions'*  and  the  "portions"  of  his  grand- 
daughters. Then  followed  a  gift  over  on  the 
deam  of  any  granddaughter  under  twenty-one, 
and  without  having  been  married,  upon  trust  for 
the  others  in  like  manner  as  their  original  por- 
tkniB :  and  if  all  should  die  under  twenty-one,  and 
without  having  been  married,  then  the  shares 
were  to  fall  into  the  residue.  Two  9f  the  grand- 
daughters attained  twenty-one,  but  were  still  un- 
married : — Hdi  (affirming  the  decision  of  Wickens, 
y.O.),  that  there  was  no  absolute  interest  given  by 
impUoation  to  the  granddaughters  on  their  attain- 
ing twenty-one  without  being  married ;  but  that 
they  had  only  an  estate  for  life,  subieot  to  any 
question  whidi  might  arise  in  case  either  of  them 
married.    Savaob  v.  Ttbbs  -         -     866 

OUT  TO  WIFE  AKD  CKSLBKEX—WiO—Gift  to 
a  Wife  for  the  Benefit  of  Herself  and  her  Children,] 
A  testator  gave  all  his  real  and  personal  estate  to 
his  wife  for  the  use  and  benefit  of  herself  and  all 
hw  children,  whether  bom  of  his  former  or  of  his 
then  present  wife,  and  he  appointed  his  wife  and 
three  other  persons  his  executors : — Held  (revers- 
ing the  decision  of  JIfaZlns,  V.C),  that  the  wife  and 
children  took  as  joint  tenants.    Newill  v.  -Newill 

[258 

OIVIVO  TnCE— Principal  and  surely  -  142 
See  DiscHABQB  of  Substy. 

EIOEWAT,  SOIL  OF— Bight  of  adjoining  land- 
owners .  -  -  -  421 
See  Soil  of  Higewat. 

KOtm  OF  COUIOHS— Membei^Bankruptcy 

See  Pbtvilbgb  of  Pabliament.        [519 


HUBBAHD  AVD  WIFE  —  Acknowledgment  by 

married  woman       -  -  -       84 

See  Aoknowlbdgmhnt  bt  Mabbtbd  Wo- 
man. 
Present  or  future  husband — "  Unmarried  "  7 

See  Futubb  Husband. 
Becital  in  deed  by  married  woman— Estoppel 

See  Souotob's  Lien.  [778 
Separate  estate— Power  of  wife  over  -       64 

See  Acknowledgment  bt  Mabbied  Wo- 
man. 
Settled  Estates  Act — Consent  of  married 

woman — Infant       ...     828 

See  Settled  Estates  Act. 

ILLBOAUTT— Pleading— Sufficiency  of  allegation 
See  Bbbulting  Tbitst.  [469 

nCFBACHlEBirr  of  WASTE— Jlfarrted  Woman- 
Restraint  on  Antieipatunu]    A  testator  devised  his 
residuary  real  estate  to  his  trustees  in  trust  for  his 
granddaughter  P.  in  fee  at  twenty-one  or  mar- 
riage, and  directed  that  if  she  should  marry  under 
twenty-one  his  trustees  should  settle  the  real 
estate  on  her  for  life  for  her  separate  use,  without 
power  of  anticipation,  with  remainder  to  her 
children  as  tenants  in  common  in  tail;  and  he 
authorized  his  trustees  to  give  a  life  estate  to  his 
granddaughter's  husband,  to  commence  after  her 
decease,  and  to  be  either  with  or  without  impeach- 
ment of  waste : — Held,  that  the  life  estate  given  to 
the  granddaughter  muist  not  be  without  impeach- 
ment of  waste ;  such  an  estate  being  inconsistent 
with   the   restraint  on.  anticipation.    Clive  «. 
CuvB    ------     488 

mPEBFECT  DE8GBIFTI0H  OF  CEAXOY—Wm 
— Latent  Ambiguity— Parol  Evidence — Legacy  to 
Charitable  Society,  or  for  Charitable  Otned.']  A 
testatrix,  by  will  made  in  1868,  gave  a  legacy  to 
**  the  treasurer  for  the  time  being  of  the  funa  for 
the  relief  of  the  widows  and  orpmms  of  the  clergy 
of  the  diocese  of  Worcester,  to  be  applied  by  hun 
for  the  benefit  of  that  charitjr."  Two  societies 
made  a  claim.  One  had  been  founded  in  1777  for 
the  relief  of  the  widows  and  orphans  of  the  clergy 
of  the  diocese,  at  which  time  the  diocese  comprised 
only  the  Archdeaconry  of  Worcester,  In  1837  the 
Archdeaconry  of  Coventry  was  added  to  the  dio- 
cese, and  in  1848  the  Worcester  society  altered  its 
title,  so  as  to  shew  that  its  operations  were  re- 
stricted to  the  Archdeaconry  of  Worceeter,  Tlie 
other  society  had  been  founded  in  1777  for  the 
relief  of  widows  and  orphans  of  clergy  in  the  Arch- 
deaconry of  Coventry,  The  father  of  the  testatrix 
had  been  a  subscriber  to  the  Worcester  society  till 
bis  death  in  1817.  His  widow  had  continued,  the 
subscription  till  her  death  In  1860.  And  the  tes- 
tatrix had  continued  it  from  that  time  at  an  in- 
creased rate ;  but  it  did  not  appear  that  the  testa- 
trix, or  any  of  her  family,  had  subscribed  to  the 
Coventry  society : — Heidf  ijMaUns,  Y.G.,  that  the 
gift  was  to  be  treated  as  a  gift  to  an  object,  not  to 
a  particular  society,  and  must  be  apportioned 
between  the  two  societies : — Held,  on  appeal,  that 
the  gift  was  a  gift  to  a  particular  society,  with  a 
slight  inaccuracy  of  deeoription.  and  that  the 
Worcester  society  was  solely  entitled.  In  re  Eil- 
vebt'sTbustb  -----     170 

IXPLICAnOV- Cross-remainders  -  -     665 

See  CB0?8-BSMAINDEBfl  BT  ImPUOATION. 
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IXFLlDAXlOlB—iwUinued, 

Direction  to  settle  on  marriage  under  twenty- 
one  —  Attaining  twenty-one  without 
marrying  -  -  -  -  866 
See  Gut  by  Impltoatton. 

nrOOXE  AVD  OOBPUS— Costs  of  trustee— Trustee 
Belief  Act  ....  609 
See  Tbubtee  Relief  Act. 

INDSlLRiTY — Contributory— Trustee  and  ceitui 
que  tnut—Sxdt  by  liquidator  -  396 
oee  Offioul  Liquidatob. 

—  Proof  for,  in  bankruptcy — Contract,  when 
broken  -  >  -  -       86 

See  Pboof  fob  Contingbnt  LiiBiuTT. 

mrAVT— Settled  Estates  Act— Consent  -     328 

See  Settled  Estates  Aot. 
Transferee  of  shares— Ratification    -     116 

iSee  Infant  Tbansfebee. 
-~—  Transfer  of  shares — ^Broker's  ticket    -     738 

See  Custom  of  Stock  Exchange. 
I1I7AVT  TRAHBFX&EB  —  CorUribvtory  —  Bepu- 
diatum  —  Satifioation.^  In  October,  1865,  C. 
purchased  shares  in  a  company,  and  had  them 
transferred  to  jB.  as  a  trustee  for  him,  and  B'b 
name  was  put  on  the  register.  In  March,  1866, 
the  company  was  ordered  to  be  wound  up.  At  the 
time  of  the  transfer  B.  was  an  infant,  and  he  did 
not  come  of  age  till  September,  1867.  In  Decem- 
ber, 1867,  B,*8  name  was  settled  on  the  list  of  con- 
tributories;  and  in  January,  1868,  a  oeJI  was 
made,  notice  of  which  was  sent  to  B,  On  receipt 
of  the  notice  B,  repudiated  the  shares,  and  the 
official  liquidator  took  nut  a  summons  to  remove 
his  name  from  the  list,  but  afterwards  abandoned 
the  summons.  In  April,  1871,  B.,  at  the  request 
of  the  official  liquidator,  wrote  a  letter  authorizing 
him,  in  consideration  of  his  not  proceeding  against 
B,  under  the  call,  to  use  B/$  name  in  taking  pro- 
ceedings against  C,  the  real  owner  of  the  shares. 
Afterwards  B.  took  out  a  summons  to  have  his 
name  removed  from  the  list  of  contributories : — 
Held  (affirming  the  decision  of  the  Master  of  the 
Rolls),  that  the  letter  of  April,  1871,  did  not 
operate  as  a  retraction  of  B'b  repudiation  of  the 
snares ;  and  that  his  name  must  oe  removed  from 
the  list  of  contributories.  In  re  Contbact  Cobpo- 
bation.  Bakeb'sCase  -  -  -  116 
nrjUHOTIOV— Bankruptcy  -        SO,  728,  784,  n. 

See  Injitnotion  in  Bankbuptct.    1, 2, 3. 
Fulling  down  buildings— Board  of  works 

See  Genebal  Line  of  Buildings.     [697 
<<  Threaten  and  intend"  -         -     699 

See  Rebebvation  of  Minebals. 
Trade-mark       -         -         -        180,611 

See  Tbadb-mabk.    1,  2. 

nrjUKonov  nr  BAmmnPTOT-Bi-a  of  SaU,-] 

The  Court  of  Bankruptcy  has  power  to  restrain  a 
creditor  from  bringing  against  the  trustee  under 
a  liauidation  an  action  upon  a  bill  of  sale  given 
by  the  debtor,  the  validity  of  which  is  disputed  by 
the  trustee.  Ex  parte  Oohss,  /nreSPABEX      90 

9. Compoiitum  with  CrediU)r$^DefauU  in 

yment  of  Inetalmeni — Action,']  Where,  by  reso- 
lutions under  the  Bankruptqf  Act,  1869,  the  cre- 
ditors agreed  to  accept  a  composition  payable 
by  instalments,  and  the  debtor  made  defaidt  in 
payment  of  an  instalment  to  a  creditor  i—Held 


tut 


Df J  UAUTiOV  nr  BASXBUFT07— ixmitAnoi 
(reversing  the  decision  of  the  BegirtrarX  thai 
the  creditor  could  maintain  an  action  agaiost 
the  debtor  for  the  balance  of  the  whole  debt 
remaining  unpaid,  and  would  not  be  restrained 
by  the  Court  of  Bankruptcy.    In  re  Hattov   721 

3. Liquidation  by  Arrangement— De/awU 

in  payment  of  Composition.'^  A  debtor,  who  had 
entered  into  arrangement  with  his  creditors  under 
the  Bankruptcy  Act,  1869,  to  pay  a  compoeitioo 
on  his  debts,  foiled  to  pay  the  composition  to  one 
of  the  creditors.  The  creditor  brought  an  action 
for  the  whoia  amount  of  the  debt  in  the  Goontr 
Court : — Held^  that  the  Court  of  Bankruptcy  could 
restrain  him  from  recovering  more  than  the  amount 
of  the  composition  and  costs.  In  re  HniDfO- 
WAY  -  -         -         -         -    734, 1. 

IHSOIJEERT— Decree— Vacating  -        -    317 

See  Vacation  of  Inbolmsnt. 
OITEREST— Proof  for,  in  bankruptcy— Secured 
creditor        -  -         -         -    780 

See  Cbeditob  holdino  Secubttt. 

Advances  to  children — Statute  of  Limitations 

See  LmiTATiONS,  Statute  of.  1.  [17 
UnHEBTlEEirr  by  TRUSmS— improper  Im$^ 
ment — Insufficient  Vahie.']  IVustees  were  charged 
with  the  loss  occasioned  by  an  investment  of  the 
trust  funds  on  insufficient  security.  The  property 
was  a  hotel  in  the  country,  and  the  trustee!  bad 
sent  down  a  London  surveyor  who  valued  the 
hotel,  including  therein  the  licence,  at  nearly 
double  the  sum  to  be  advanced.  The  hotel  tuned 
out  to  be  worth  much  less  than  the  sum  advanced. 
The  trustees  gave  no  further  account  of  the  ci^ 
oumstances  under  which  the  advance  was  made: 
— Hdd  (reversing  the  decision  of  Bacoi^  Y.C), 
that  the  trustees  were  chargeable  with  the  sum  so 
advanced.  Budge  v.  Gouiow  -  -  719 
IBSUB—Cross-remainders  -  -  -  681 
See  Cbo88-bemaindbb8  bt  Imfucatioit. 

Read  "Children"         -         -         -    275 

See  "  Issue  "  bead  *•  Chxldbek." 

« Then  living"  -  -  -         -    376 

See  "Issue"  bead  "Childbes." 

"Then  living"  -  -         -         -    680 

See  Issue  then  Litino. 
ISSUE  AT  LAW— Bankruptcy— Fraudulent  pre- 
ference -  -  -  -  $1 
See  FBAXn)ULEllT  Pbbfebekgb. 
<* ISSUE''  BEAD  "GHUDBSV— IFiU— fif»o<<- 
neee — Limitations  after  an  Estate  TaH— Joint  Te- 
nancy or  Tenancy  in  Qmvmon — **  Then  Xtrta^.l 
No  limitation  after  an  estate  tail  is  void  for  remote- 
ness: and  it  makes  no  difference  whether  the 
limitation  be  directly  to  a  class  or  to  trustees  to 
sell  and  divide  amoog  such  class,  provided  the 
legal  and  beneficial  interests  be  ascertainable  at 
the  determination  of  the  estate  tail.— If  a  clause 
in  a  will  offends  against  the  rule  against  perpe- 
tuities, yet,  in  construing  the  will,  such  clause 
cannot  be  disregarded,  but  must  be  read  as  the 
expression  of  the  testator's  intention  as  though  no 
such  rule  existed. — A  testator  directed  his  trustee, 
after  the  failure  of  limitations  for  life  and  in  tail, 
to  sell  his  real  estate  and  pay  a  share  of  thepro- 
ceeds  to  the  children,  other  than  /.  G.  El,  of 
A,  H,  «•  then  living,"  and  the  issue  of  such  ai 
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"'ISSUE"  BEAD  "CHIIDBEir"— <»n«nw«i. 
^oald  be  then  dead  leaving  issue,  and  the  issue 
of  J.  0.  H,,  share  and  share  alike,  the  issue  of  the 
^d  children  of  A.  H.  to  have  no  greater  share 
than  their  parent  would  have  had  if  living,  and 
the  issue  of  J.  G.  H,  to  share  on  the  same  footing. 
The  testator  gave  another  share  to  C.  for  life,  and 
After  her  death  to  the  children  of  A.  H,  tiien  living, 
and  their  issue,  in  the  same  words  as  in  the  gift 
•of  the  former  share. — At  the  close  of  the  will  the 
testator  added  a  proviso  that  if  his  real  estate 
should  ever  be  sold  under  the  limitations  therein- 
before contained,  and  the  money  should  become 
fAjable  to  the  issue  of  A,  H,,  or  the  issue  of 
/.  O,  IT.,  and  any  of  such  issue  should  be  then 
dead  leaving  lawful  issue,  then  the  issue  of  such 
issue  as  should  be  so  dead  should  receive  the 
share  which  his  or  her  parent  would  have  been 
entitled  to  if  living.    The  estates  tail  failed,  and 
^e  proceeds  of  the  sale  became  divisible:— jBeU 
<reverBing  the  decision  of  MalinB,  V.C),  that  the 
proviso  at  the  end  of  the  will  was  not  void  for  re- 
moteness : — ^That  the  **  issue  "  of  the  grandchil- 
Klren  of  A.  H.  must  be  confined  to  their  children : 
— ^That  where  a  grandchild  of  A,  H.  died  before 
the  period  of  distribution  leaving  children,  such 
-chiloren  took  the  share  which  their  parent  would 
iiave  taken  if  he  had  been  alive  at  the  period  of 
•distribution,  even  in  a  case  where  the  grandchild 
<lied  before  his  parent  in  the  lifetime  of  the  testator 
4md  before  his  will : — That  the  gift  to  the  grand- 
children created  a  joint  tenancy  inter  m,  but  the  ef- 
fect of  the  proviso  was,  that  in  the  case  of  a  grand- 
x}hild  dying  leaving  issue,  the  joint  tenancy  was 
severed  as  to  his  share.    Hbasman  v.  Pkabsb  276 
JHBUX  TEEir  UYIKa—  WtH—Divegting  of  Vetted 
Gift]    A  testator  directed  his  trustees,  after  the 
iCulnre  of  limitations  for  life  and  in  tail,  to  sell 
his  real  estate  and  pay  a  third  of  the  proceeds 
^rnto  and  amongst  the  children  of  A,  H.,  oeceased, 
•except  /.  O.  jET.,  who  should  be  then  living,  and 
the  issue  of  such  of  them  as  should  be  then  dead 
leaving  issue,  and  the  issue  of  /.  O.  H.,  except 
^his  son,  /.  W.  H.,  share  and  share  alike ;  the  issue 
•of  deceased  children  of  A.  H,  to  have  no  greater 
share  than  their  parents  would  have  had  if  living, 
4ind  the  issue  of  J.  G,  H.  to  have  no  greater  share 
than  the  issue  of  any  other  child  of  A,  H.    He 
gave  another  third  upon  trust  to  pay  the  income 
to  P.  /.  for  life,  and  after  her  decease  to  pay  and 
•  divide  such  third  share  unto  and  amongst  all  the 
•okiidren  of  P.  /.  who  should  be  "  then  living," 
:  arnd  the  issue  of  such  as  should  be  then  dead,  such 
tissue  to  take  no  greater  share  than  their  parents 
*would  have  had  if  living.    At  the  end  of  the  will 
was  a  proviso  that  if  his  estate  should  ever  be  sold 


829 
-     788 


JOBBEB— Custom  of  Stock  Exchange 

See  Custom  op  Stock  Exchanqe. 

JOnrr  possession— Production  of  documents 

See  Pboduction  of  Doouieents.    2.  [812 

JOINT  AND  SEVEBAL  CONTBACT— Proof  in 
bankruptcy  -  -  -  -     173 

See  Proof  fob  Joint  Aim  Several  Con- 
tract. 

JOINT  TENANCY  OB  TENANCY  IN  COMKON— 
Gift  to  a  class  and  their  issue  -  276 
See  ''Issue"  bead  "  Children." 

JUBeXENT  CBEDITOB— Railway  company  174 
See  SxTPEBFLUous  Lands. 

JXJBI8DICTI0N— Bankruptcy— Bill  of  sale  20 
See  Injunction  in  Bankbuptot.    1. 

—  Bankruptcy — Opening  accounts  -  61 
See  Bankbuftct  Jurisdiction.    1. 

Bankruptcy— Setting  aside  bill  of  sale    494 

See  Bankruptcy  Jurisdiction.    2. 

Chancery  and  Lunacy — Lease  by  Ecclesias- 
tical Commissioners  -  -  50 
See  Ecclesiastical  CoionaBioNERS. 

Endowed  Schools  Commissioners       -     600 

See  Endowed  Schools  CoMiosnoNEBS. 

Lunacy— Agreement  by  committee  -     229 

See  Agbeeuent  bt  Commtiteb. 

Winding-up — Appeal— Submission  to  Judge 

See  Appeal  from  Submission  to  Judge. 

Winding-up— Compromise  by  liquidator  809 

See  CoHFBomsE  bt  Liquidatob. 


LANDOWNSB— Bight  to  soil  of  highway  - 

See  Son*  of  Hiohwat. 
LEASE — Agreement  by  letters 

See  Agreement  bt  Letters. 

—  Agreement  for  committee  of  lunatics 

See  Agreement  of  CoMMirrEE. 

—  Disclaimer  by  trustee  in  bankruptcy 


421 

-     406 

229 

See  Dibclaimbb  by  Tbusteb  in  Bank- 
ruptot. 
Ecclesiastical  Commissioners — Consent   of 

person  entitled        -  -  -       60 

See  Ecclesiastical  Commissioners. 
LEGACT— Cumulative  or  substitutionary  -     448 

See  CuMULATiy^  Gift, 
Specific  share  of  partnersliip  property        1 

See  Bequest  of  Share  op  Partnership 
Propebtt. 
LEGACY  DITTY  —  Estate  pur  autre  vie—Bent* 
charge  for  Lives  issuing  out  of  Lands  in 
Englandr— Foreign  DomicU — 36  Geo.  3,  c.  52,  s, 
20— TFiH«  Act  (1  Viet,  0.  26),  s.  6.]  A  testator 
gave  a  rent-char^  to  issue  out  of  lands  in  Eng- 


binder  the  above  trust,  and  the  money,  or  any  part    landy  to  A,  for  life,  and  directed  that  after  her 
of  it,  become  payable  to  the  issue  of  A.  H.  and  |  death  it  should  be  continued,  and  equally  divided 


J».  /.,  or  the  issue  of  /.  G,  J.  (except  /.  W.  H.), 
or  any  of  them,  and  any  one  or  more  of  such  issue 
should  be  then  dead  having  left  lawful  issue,  then 
^e  issue  of  such  issue  as  should  be  so  dead  should 
^avc  the  share  to  which  their,  his,  or  her  parent 
^onld  have  been  entitled  if  living : — Hdd»  that  a 
'Child  of  P.  /.,  who  survived  her,  but  afterwards 
<iied  before  the  period  of  distribution  leaving  issue, 
^acquired  a  vested  interest  which  was  not  by  the 
final  proviso  divested  in  favour  of  the  issue  of  such 
<hild ;  the  word  *'  issue  "  being  held  not  to  apply 
io  children  of  P.  J.  Hkasman  v,  Pbabsk  (2)  660 
Vol.  Vn.— Ch.  8 


between  B.,  C,  and  !>.,  during  their  lives  and  the 
life  of  the  longest  liver.  B.  died  domiciled 
abroad,  leaving  an  English  will,  by  which  she 
disposed  of  her  personal  estate.  On  the  death  of 
A,f  who  was  survived  by  C.  and  /).,  the  Crown 
claimed  from  B.''s  executors  legacy  duty  in  respect  of 
B*s  third  share  of  the  rent-charge  i—Hdd  (revers- 
ing the  decision  of  Bacon,  V.C),  that  such  duty 
was  payable,  for  that  the  interest  in  the  rent- 
charge  which  passed  to  B*s  executors  was,  by  the 
Witts  Act,  "  an  estate  pur  autre  vie,  applicable  by 
law  in  the  same  manner  as  personal  estate,"  and 
X  ^  I 
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LWACT  mUTY --ecnUinued, 
therefore  fell  within  86  Geo.  3,  c.  52,  s.  20,  and 
that  it  was  not  exempt  from  daty  by  reason  of 
JB.'f  foreign  domicil,  inasmuch  as,  idthough  it  was 
by  law  applicable  in  the  same  manner  as  personal 
estate,  it  was  not  by  any  of  the  statutes  made 
personal  estate,  but  was  realty  not  following  the 
person.  Chatfikld  r.  Bebchtoldt  -  192 
LSOAL  ESTATE— Plea  of  purchase  without  no- 
tice     269 

See  PxTBCHASE  FOB  Value  wrrHOxn'  Notice. 

—  Trustee — Distinction  between  deeds  and 

wills  -  -  -  -     898 

See  BuLE  vn  Soellbt's  Case. 
«  LEGAL  BEFBESEETATIVES  ''-^etOement.']  In 
a  settlement  the  words  «*  to  pay  to  legal  represen- 
tatives in  due  course  of  administration  " : — Hdd, 
to  amount  to  a  direction  to  pay  to  next  of  kin, 
and  not  to  executors  or  administrators. — Order  of 
Wiekens,  V.C,  affirmed.  Bbiggs  v,  Upton  876 
LETTER  OF  ALLOTMEHT— rAcoeptance  of  shares 

—Postmg  letter    -         -         -     687 

See  AoQEPTAVOB  of  Sgeabes. 
LETTER  OF  CREDIT—  Winding-up—DoubU  Proof 
— Acoommodation  BUh—LiaMUy  of  Drawer  to 
Proof  hM  by  Holder  and  Aecep^^  Bills  of  ex- 
change were  accepted  by  the  K  Qmpany,  at  the 
request  of  the  0.  tkrnipanVf  upon  an  undertaking 
by  the  0.  Company  that  tney  would  provide  fun£  ; 
to  meet  the  bills  at  maturity.  The  bills  were  ' 
indorsed  by  the  0.  Company,  and  discounted; 
but  before  they  arrived  at  maturity  both  the  E, 
and  0.  companies  had  stopped  payment,  and  were 
in  process  of  liquidation,  and  tne  bills  were  dis- 
honoured. The  holders  of  the  bills  recovered  the 
amount  due  on  them  by  proofo  against  the  estates 
of  both  companies  unaer  their  respective  wind- 
ings-up : — itdd  (reversing  the  decision  of  Bacon, 
Y.C.),  that  the  E,  Company  were  not  entitled 
under  the  contract  of  indemnity  to  prove  as  cre- 
ditors aeainst  the  0,  Company  for  the  amoimt 
that  had  been  recovered  from  the  estate  by  the 
holders  of  the  bills. — ^The  rule  in  bankruptcy 
that  there  cannot  be  a  double  proof  against  the 
same  estate  in  respect  of  the  same  debt,  hdd  to 
apply  in  cases  of  winding-up  under  the  Companies 
Act,  1862.  In  re  Oriental  Gomhebcial  Bank. 
Ex  parte  Eubopean  Bank    -         -         .       99 

UABILITT— Directors         -         -         -     777 
See  LiABiLmr  of  Dibeotobs. 

—  Jobber  on  Stock  Exchange     -         -     788 

See  CusTOic  of  Stock  Exohakoe. 

—  Trustees — Insufficient  investment     -     719 

See  iNTESTlfENT  BY  TbUSTEES. 

UABELITT  OF  UUBXCTOBB—Miert^esentation  of 
Fact  or  Law — Liability  to  make  good  Bepresenta- 
lion— Directors,]  Thjpee  directors  of  a  railway 
compauy  open^  on  behalf  of  the  company,  an 
account  with  a  bank,  and  sent  a  letter  signed  by 
the  three  as  directors,  requesting  the  bank  to 
honour  cheques  siraed  by  two  of  the  directors 
and  countersigned  by  the  secretary.  The  account 
having  been  largely  overdrawn  by  means  of  such 
cheques,  the  bank  sued  the  company  at  law,  re- 
covered judgment  in  1865,  and  issued  an  elegit. 
The  proceeds  being  insufficient  to  satisfy  the 
debt,  the  bank  filed  a  bill  to  make  the  directors 


IIABILrnr  of  DntSOTORS-oontmued. 

personally  liable ; — Heid  (reversing  the  decisioo 
of  Bacon,  V.C),  that  the  letter  did  not  mike  tbe 
directors  personally  responsible  for  the  debt,  for 
that,  assuming  the  letter  to  contain  a  representi- 
tion  that  the  directon  had  power  to  overdraw  tlie 
account,  and  such  representation  to  be  erroneoiu, 
this  was  not  a  misrepresentation  of  &et  whidi 
the  persons  making  it  were  bound  to  make  eood, 
but  only  a  mistaken  representation  of  the  law; 
and  moreover,  that  even  if  it  had  been  siidi  1*6186 
representation  as  the  directors  were  boimd  to 
make  good,  the  bank  would  have  had  no  dain 
against  th^  since  it  had  been  able  to  enforee 
the  same  remedies  aeainst  the  company  as  if  tlie 
representation  had  been  true. — iSsmUs,  tiiat  the 
letter  did  not  involve  any  representation  that  ^ 
directors  had  any  other  power  than  the  ordinan 
powers  of  directors. — ^In  1864  a  negotiation  took 
place  between  the  company  and  the  bank  as  to 
the  company  giving  security  for  the  overdrawo 
account,  and  in  December,  1864,  the  bank  mana- 
ffer  wrote  to  the  secretary  of  the  oompanj, "  I  am 
directed  to  apply  to  you  for  a  transfer  of  at  least 
£20,000  of  tne  unissued  preference  shares  into 
the  joint' names  of  myself  and  /.  il.  £.,  tobehdd 
for  the  bank  as  collateral  security,  and  I  am  to 
request  that  your  unissued  debentures  are  to  be 
transferred  into  the  same  names,  you  undeiiaking 
to  do  this  when  you  are  in  a  position  to  i»ae 
them.*' — The  secretary  replied  tnat  the  directors 
assented,  and  had  directed  him  to  allot  the  shares 
to  the  bank  manager  and  J,  A.  B,  as  collateral 
security.  In  the  following  month,  the  company 
having  sanctioned  the  issue  of  the  pr^ereooe 
shares,  the  secretary  wrote,  "  I  am  now  prepared 
to  place  the  shares  and  debentures  named  inyoor 
letter  in  your  possession  as  collateral  secnritj  to 
the  bank.  I  propose,  as  the  course  usually  adopted 
in  such  cases,  to  register  the  shares  in  the  Dsmes 
of  two  of  the  directors  of  the  company,  who  wOl 
execute  a  transfer  of  them  to  you  and  /.  A.  B.  od 
a  mutual  understanding  that  they  are  to  be  beU 
by  you  only  as  collateral  security  for  the  debt  doe 
to  the  bank.**  The  manager  replied.  •*  1  am  qoite 
prepared  to  accept  the  stmres  and  debeDtoies  as 
coUateral  security  pending  your  disposal  of  them. 
Preference  shares  were  accordingly  issued  to  t«o 
of  the  directors,  and  transferred  by  them  to  the 
bank  manager  and  /.  A,  B,,  and  debentures  giteo 
to  the  same  two  directors,  which  were  similady 
transferred.  Nothing  had  been  paid  on  the  shares, 
and  the  ccHnpany  were  not  yet  in  a  position  leg»Uy 
to  issue  the  debentures: — Setd'  (reversing  the 
decision  of  Baoon,  V.C).  that  the  above  circom- 
stances  did  not  make  the  directors  personally  liaUe, 
and  that,  on  the  construction  of  the  correspon- 
dence, the  directors  had  not  made  any  repreeeo- 
tation  that  the  shares  and  debentures  were  vahd 
and  fuUy  paid-up  shares  aud  debentures,  but  tbe 
nature  of  the  agreement  was  only  that  the  shares 
and  debentures  should  be  placed  under  tbe  eon* 
trol  of  the  bank,  so  that  whtn  Ihey  were  takm 
up  by  the  public  the  money  paid  for  them  most 
come  to  the  hands  of  the  bank-^CoOsa  t. 
Wright  (8  E.  &  B.  647),  Biehardeon  v.  WOUam- 
$on  (Law  Rep.  6  Q.  B.  276X  and  Cherryj.  Cti^ 
nial  Bank  of  Atutralaeia  (Law  Bep.  3  P.O.  24), 
distinguished.— itesfcdaK  v.  Ford  (Law  Bep.  2  Bq. 
750)  approved.    Bbattie  v.  Lobd  Bbobt      77T 
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IJOEHCE— PoUio  house— Transfer  of      ->       12 
See  Sals  of  Publio-house. 

UEH— Bill  of  exchange  drawn  against  cargo 

See  Bill  drawn  aoainst  Cabgo.      [686 

)  of  ship     -         -     607 

)  MOBTQAQS  07  BHIP. 

Solicitor— Appeal        -  -         -     881 

See  Afpcal  fob  small  Amount. 

LUE  XVBUSAHOB— Transfer  of  hnsiness— No- 
yation  of  contract  -  -  -     661 

See  Notation  of  Contbaot. 

LDOTATIOHB,  STATnTE  OJ  —  WtO— Advance- 
,menl — Interest.']  A  testator,  hy  his  will,  gave  his 
property  to  his  wife  for  life,  and  after  h^  death 
equally  between  his  children,  snbiect  to  a  pro- 
Tiso  directing  that  his  trustees  should  deduct  from 
the  share  of  his  daughter  M,  B.  the  sum  of  £200 
which  he  had  advanced  to  her,  and  add  it  to  his  per- 
sonal estate ;  and  that  if,  at  the  period  of  distri- 
bution, M.  S.  "should  be  indebted  to  any  or 
either  of  her  brothers  or  siBters  in  respect  of 
advances  made  to  her,  his  trustees  should  oe  em- 
powered to  deduct  all  or  any  such  debts  or  advances 
from  her  share,  and  pay  the  same  to  the  brother 
or  sister  to  whom  the  same  might  be  owing."  M,  B. 
had  borrowed  from  one  brother  £100,  on  a  pro- 
missory note  bearing  interest,  and  had  borrowed 
other  sums  from  another  brother.  Nearly  all 
these  debts  had,  before  the  time  of  distribution, 
become  barred  by  the  SiakOe  of  Idmitatume: — 
Held,  by  the  Vice-Chanoellor  of  the  Duchjr  Court 
of  Lancaeter,  that  the  trustees  were  authcHrized  to 
deduct  from  AT  B*8  share  all  the  debts,  though 
barred  by  the  statute,  with  the  interest  on  such 
as  carried  interest : — Held,  on  appeal,  that  the 
decree  was  right  so  far  as  regarded  the  prindpal 
of  the  debts,  though  barred  oy  the  statute ;  but 
that  the  intention  of  the  testator  was  to  put 
advances  by  brothers  and  sisters  on  the  same 
footing  as  advances  by  himself,  and  that  interest, 
therefore,  ought  not  to  be  deducted.  Poolb  v. 
Poole  ------      17 

8. Winding-up -^Comoaniee  Act,  1862, 

s.  98.1  A  company  was  orderea  to  be  wound  up 
in  February,  1865.  The  certificate  of  debts  and 
claims  was  made  in  December,  1870;  and  in 
Januarv,  1871^  a  dividend  was  paid  on  the  debts 
which  had  been  established.  In  March,  1871,  the 
holder  of  bills  of  exchange  to  a  large  amount, 
which  had  been  accepted  by  the  company  and 
had  become  payable  in  February,  1865,  gave  the 
first  notice  of  his  claim  and  applied  for  leave  to 
prove,  not  disturbing  previous  dividends.  The 
proof  having  been  rejected  by  the  Master  of  the 
KoUs,  on  the  ground  that  the  debt  was  barred  by 
the  Statute  of  LimitaUone : — Heldy  on  appeal,  that 
by  the  Companiee  Act,  1862,  the  assets  are  made 
applicable  to  the  payment  of  all  liabilities  of  the 
company  subsisting  at  the  date  of  the  winding- 
up  order ;  that  from  that  time  the  Statute  of  Limi- 
taUone  does  not  run  af;ainst  a  creditor,  and  that 
the  daimants  were  entitled  to  prove,  not  disturb- 
ing former  dividends.  In  re  Gknbbal  Bolling 
Stock  Gompant.  Joint  Stook  Discount  Com- 
pany's Claim  -         -         -         -         -     846 

Waste-^ccessive  tenants  for  life     -     676 

iS^  Waste. 
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UaUIDATIO  V  B7  ABBATOEICZHT— Defoult  in 

payment   of  composition  —  Action   by 
creditors      -         .         -  784,  n. 

See  Injunction  in  Bankbuptoy.    3. 

Privilege  of  Parliament  -         -     618 

See  Pbivileob  of  Pabliaiixnt. 

Besolution  to  transfer  proceedings — ^Extra- 
ordinary resolution  of  creditors    -     588 
See    EzTRAOBDiNABT    Bbbolution    of 
Cbxditobs. 

LUHACT— Committee — Agreement  for  lease  888 
See  Aqbbement  bt  Committeb. 

Lease  by  Ecclesiastical  Commissioners  — 

Jurisdiction  ..         -  -       50 

See  Ecclesiastical  Cohmissionbbs. 

Maintenance  of— Person  not  found  insane 

See  Maintenance  of  LuNATia  [58 

MAIL  IRAIH8— Control  of  railway  company — 
Befreshment  rooms  -         -     408 

i8(0e  EzPBXBs  Tbainb. 

XAIHTEVAirOB  OF  LUVATIO— Pas<  Mainienanee 
— Lunacy  Beauiation  Act,  1862.]  A  person  of 
unsound  mind,  not  found  so  by  inquisition,  was 
kept  by  her  brothers  in  a  private  asylum  firom 
1838  to  1859,  at  a  total  expense  of  more  than 
£700.  The  brothers  having  suffered  losses  in 
trade,  and  being  unable  further  to  support  her, 
she  was  kept  in  a  county  asylum,  at  the  expense 
of  the  county,  from  1859  to  1871.  the  total  ex- 
pense exoeedmg  £300.  In  1871  a  legacv  was  paid 
to  her  brothers,  which  by  a  will  was  directed  to 
be  paid  to  them  to  be  applied  for  her  benefit. 
This  legacy  was  ordered  to  be  retained  by  the 
brothers  for  her  past  maintenance  in  preference 
to  the  claims  of  the  county,  the  brothers  under- 
taking to  maintain  her  in  future;  and,  aemUe^ 
they  would,  even  without  giving  this  under- 
ta]ang,  have  been  entitled  so  to  be  repaid  for 
past  maintenance.    In  re  Gibson    -  -58 

]CIH£— Bights  of  owner        -  -         -     688^ 

See  Besebvation  of  Minebals. 

Cost-book  system — Custom  of  Cornwall  5M6 

See  Cost-book  Company. 
'  lOViaALS— China  clay      -  -         -     888 

I  See  Besebvation  of  Minebals. 

:  M  laitKyaiBIKIITATTmf^VaM  nr  Uw— .TWit»Af/^y 

of  company  -         -         -  -     777 

I  See  Liabilitt  of  Dibeotobs. 

I Prospectus  of  company  -         -       55 

See  Misbefbebentation  of  Pbospeotus. 
Trade-mark        -         -  -         -     611 

See  Tbade-mabk.    2. 

MISBEPBE8EHTATI0H  niFB08PECTn8— iSTkare- 

hotdet'^  Allotment — Grounde  for  Cancellation,'} 
'  The  cancellation  of  shares  by  directors,  where 
,  the  shareholder  has  valid  groimds  to  claim  can- 
cellation, is  good  and   e^tual,  although  the 
shareholder  claimed  such  cancellation  on  mvalid 
!  grounds,  not  being  at  the  time  aware  of  the 
I  existence  of  valid  grounds. — ^In  the  prospectus  of 
I  a  company  it  was  untruly  stated  that  80,000 
shares  had  been  subscribed  for.    W^  relying  on 
I  this  statement,  applied  for  shares,  and  had  ten 
I  shares  allotted  to  him,  on  which  he  paid  the 
I  deposit.    The  committee  of  the  Stock  Exdtange 
refused  to  grant  a  settling  day,  whereupon  ir. 
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wrote  to  the  directors  that  they  ought  to  return 
the  deposit.  The  shareholders  at  a  meeting  agreed 
that  the  allottees  were  entitled  to  have  their 
allotments  cancelled.  Thereupon  W.  received 
back  his-  deposit  money,  and  returned  his  share 
certificates,  and  an  entry  was  made  in  the  register 
of  shareholders  that  his  shares  were  cancelled. 
The  company  was  afterwards  wound  up,  and  W. 
then  discovered  the  misrepresentation  as  to  tlie 
number  of  shares  subscribed  for : — Held  (reversing 
the  decision  of  Wickent,  V.C),  that  the  cancella- 
tion of  the  allotment  was  valid,  the  directors 
having  been  aware  of  the  misrepresentation  though 
the  shareholder  was  not  aware  of  it ;  and  that  W, 
was  not  a  contributory  either  as  a  present  or  past 
member.  In  re  London  and  Mediterranean 
Bank.    Weight's  Case        ...       55 

MISTAKE — Transfer  of  shares — Error  in  dis- 
tinguishing number  -  -  486 
See  Transfer  of  Shares.    4. 


I JTU A  ii— Exoneration  of  personalty— Dis- 
cretion in  trustees  to  sell  -  -  489 
See  Exoneration  of  Personaltt. 
XOKET  DEMAHD  —  Jurisdiction  —  Breach  of 
trust  -----  437 
See  Building  Society. 

XOBTGAOE — Commission  in  army— Priority  109 

See  Mortgage  of  Commission. 
—  Partnersbipproperty— Act  of  bankruptcy  684 

See  Mortgage   of   Partnership  Pro- 
perty. ' 
Power  of  sale— Extinction  by  transfer 

See  Extinction  of  Power. 

Priority — Negligence— Fraud  -       76 

See  Priority  from  Negligence. 
Begistration — Companies  Act,  1862,  s.  43 

See  Unregistered  Mortgage.  [289 
Ship 607 

See  Mortgage  of  Ship. 

XOBTOAOE  OF  COKHJaBlOV—PriorUy  ^Notice 
— Further  Advances."]  F.,  an  officer  in  the  army, 
{^ave  to  the  Plaintiff,  in  March,  a  charge  on  the 
proceeds  of  the  sale  of  his  commission,  for  a  bill 
tor  £62  IO9.  discounted  for  him  by  the  Plaintiff, 
and  *'  for  any  further  sum  or  sums  that  you  mav 
advance,  or  for  which  I  may  be  liable  to  you. 
In  June  F.  gave  R.  a  charge  on  the  same  moneys, 
and  in  July  gave  the  0,  Bank  a  charge.  In 
August  the  bill  for  £62  IO9.  not  having  been  paid, 
F*  gave  the  Plaintiff,  who  had  no  notice  of  the 
other  incumbrances,  a  fresh  bill  for  £88  14«., 
being  the  amount  of  the  former  with  interest  and 
costs.  F,  also  gave  S,  a  charge  on  the  8th  of 
September,  and  L,  a  charge  on  the  14th  of  Sep- 
tember. The  Plaintiff,  still  without  notice,  on 
ihe  18th  of  September,  discounted  a  £25-  bill  for 
F.;  and,  at  wit  at  time  did  not  appear,  became 
indorsee  from  B.  of  a  biU  for  £80  accepted  by  F. 
The  proceeds  of  the  sale  of  F.*8  commission  were 
in  the  hands  of  H.  d:  Co.  for  distribution  at,  and 
not  before,  the  opening  of  their  bank  on  the  8th 
of  December.  The  O.  Bank  left  notice  by  letter 
of  their  charge  at  J7.  d;  Co.*$  bank  on  the  7th, 
after  it  had  closed  for  the  evening ;  the  other  in- 
cumbrancers save  notice  at  nine  on  the  morning 
•  of  the  8th  when  the  bank  opened : — Eeld,  by  the 


XOBTeAGE  OF  COMKISSIOH— eonttnued. 
Master  of  the  Rolls,  that  the  charges  ranked  as 
foUows:  (1)  iJ.*«  charge;  (2)  the  Pkintirs  bill 
of  £88  14«. ;  (3)  the  PlaintiTs  £80  biU  indorsed 
to  him  by  B. ;  (4)  B.'s  charge ;  (5)  the  PlaintiflTs 
bill  for  £25;  (6)  L/«charge;  (7)  the  O.-BdnJk.— 
Heldf  on  appeal,  that  the  notice  of  the  0.  Bank 
being  delivered  after  banking  hours  on  the  7th 
I  was  good  as  a  notice  for  the  opening  of  the  bank 
on  the  8th,  and  that  all  the  notices  were  to  be 
treated  as  contemporaneous  ;  that  the  renewal  of 
the  Plaintiff's  bill  in  August  did  not  postpone  hii 
security ;  that  the  Plaintiff's  £25  bill  as  a  further 
advance  had  the  same  priority  as  the  £88  14«., 
but  that  the  £80  bill  was  not  incladed  in  the 
Plaintiff's  security,  and  that  the  securities  miut 
rank  as  follows :  (1)  the  Plaintiff's  £88  lU.  sod 
£25:  (2)  BJs  charge;  (S)  the  charge  of  the 
0.  Banky  and  then  the  other  charges  in  the  order 
of  their  dates.    Calisheb  v,  Forres         -    109 

XOBTOAOE  OF  P  ABTHSB8HIP  FBOPERTT— 

Bankruptcy  —Power  of  AUamey — Nothe  of  Ad  of 
Bankrupl(^ — Act  0/ Bankrupteu  under  former  Adr- 
itepeaZ— 32  d: 33  Ftce.c  83,s.20.]  If.D.and/.D. 
were  carrying  on  business  in  partnership.  In 
September,  1869.  /.  D.  gave  to  /.  A.  M.  a  power 
of  attorney,  authorizing  him  to  sell  certam  pro- 
perty of  /.  D.,  including  a  particular  ship  which 
was  in  fact  partnership  property,  and  then  went 
abroad.  In  November  a  mortgage  deed  was  exe- 
cuted, by  which,  after  reciting  that  the  P^fti^^ 
and  eacn  of  them  were  in&bted  to  o.  in  an 
amount  not  ascertained,  M.  D.  and  /.  D.  pur- 
ported to  convey  to  S,  property  which  foiiDed 
nearly  the  whole  assets  of  the  partnership,  to 
secure  all  moneys  which  then  were  or  might 
thereafter  become  due  to  8,  from  the  partners 
or  either  of  them.  At  the  same  time  a  bill  of 
sale  was  executed,  by  which  /.  D.,  with  the  con- 
currence of  M.  i>.,  purported  to  assign  the  ship  to 
S.  absolutely  at  a  certain  price,  subject  to  the 
incumbrances  thereon.  These  deeds  were  exe- 
cuted by  AT.  D,  and  /.  A,  M.  as  attorney  for  /.  D. 
In  April,  1870,  M.  D.  and  /.  D.  were  adjud^ 
bankrupts ;  the  act  of  bankruptcy  by  /.  D.  bms 
his  leaving  England  in  September,  1869,  with 
intent  to  defeat  or  delay  his  creditors.  The 
County  Court  Judge  held  that  the  execution  of 
the  mortgage  on  behalf  of  /.  D.  was  void,  as  not 
coming  within  the  scope  of  the  power  of  attorney, 
but  that  the  mortgage  was  valid  as  the  deed  of 
M,  D.  alone,  being,  in  his  opinion,  executed  to 
secure  an  antecedent  debt,  and  farther  advances 
made  on  the  promise  of  having  security  for  the 
whole,  and  that  its  effect  was  to  make  8.  and  the 
trustee  in  bankruptcy  tenants  in  common  of  the 
mortgaged  property.  He  held  the  bill  of  sale  to 
be  good,  being  of  opinion  that  though  8.  knew 
circumstances  from  which  it  was  reasonably  to  be 
inferred  that  /.  D.  left  England  with  intent  to 
defeat  or  delay  his  creditors,  this  could  not  pretsil 
against  the  positive  oath  of  5.,  that  he  beliefed 
that  /.  D,  had  left  England  only  to  make  a  par- 
chase  and  would  speedily  return,  and  that  be,  8.^ 
did  not  suspect  the  firm  of  being  insolvent.  On 
appeal  the  Chief  Judge  held  the  mortgage  to  be 
an  act  of  bankruptcy,  and  therefore  void,  and  the 
bill  of  Bale  to  be  void  on  the  ground  that  the 
power  of  attorney  was  revoked  by  tiie  act  of  bank- 
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mptcy  committed  by  J.  D. : — Heldy  on  appeal  to 
the  Lords  Justices,  Uiat  the  mortgage  was  wholly 
void  as  against  the  trustee,  for  that  by  it  M,  />., 
knowing  the  firm  to  be  insolvent,  attempted  to 
make  the  partnership  property  a  security  for  sepa- 
rate debts  of  hitnaalf  and  /.  D.,  which  was  a  fraud 
on  the  creditors  of  the  partnership  and  an  act  of 
bankruptcy :  Heldy  also,  that  although  a  power  of 
attorney  is  not  for  all  purposes  revoked  by  an  act 
of  bankruptcy,  and  a  sale  under  it  to  a  purchaser 
who  had  no  notice  of  an  act  of  bankruptcy  would 
be  good  as  against  the  trustee  under  a  subsequent 
adjudication,  the  bill  of  sale  was  void,  for  tlmt  8. 
knew  facts  which  were  suflSdent  to  inform  him 
that  /.  D,  had  committed  an  act  of  bankruptcy, 
and  he  could  not  escape  the  consequence  by  saying 
that  he  had  not  drawn  this  inference  from  them. 
The  effect  of  an  act  of  bankruptcy  under  the 
former  law  is  saved  by  the  repealing  section  (20) 
of  32  &  33  Vict.  0.  83.  Ex  parte  Snowball.  In 
re  Douglas      -----     684 

KOBTOAOE  OF  SHIP— JOian  an  Freightr-Mort- 
gagee  in  Posseman — Priority — Tacking — Merchant 
Shipping  Act,  1854  (17  d:  18  Viet,  o.  104),  m. 
67-70.J  The  first  registered  mortgagee  of  a  ship, 
by  taking  possession  of  her  before  the  freight  is 
completely  earned,  obtains  a  legal  right  to  receive 
the  freight,  and  to  retain  thereout  not  only  what 
is  due  on  his  first  mortgage,  but  also  the  amount 
of  any  subsequent  charge  which  he  may  have 
acquired  on  the  freight,  in  priority  to  every  equit- 
able charge  of  which  he  had  no  notice ;  and  it 
makes  no  difference  that  a  subsequent  incum- 
brancer was  the  first  to  eive  notice  to  the  char- 
terers of  his  charge  on  the  freight  Ltvxrpool 
Mabine  Grkdit  Company  v.  Wilson         -     507 

UORTMAJS^WUl—Oi/t  to  erect  or  endow  a 
Church — Endowment  of  Future  Church — Impr(u>- 
tieabU  Objectr—Cy-prh—AZ  Geo,  8.  c.  108.J  A 
gift  for  the  endowment  of  a  future  church  is  not 
void  under  the  Mortmain  Act,  A  testatrix  gave 
the  residue  of  her  personal  estate  to  trustees  upon 
trust  to  be  by  them  applied  in  aid  of  erecting  or 
endovdng  an  additional  church  at  A.  i^Held  (re- 
yersing  the  decisiou  of  Bacon^  V.C.),  that  the  gift 
was  not  intended  to  be  confined  to  a  church  to  be 
erected  or  commenced  before  the  death  of  the 
testatrix,  but  was  applicable  to  any  future  church. 
An  inquiry  was  directed  whether  the  residuary 
personal  estate  could  be  employed  in  aid  of  erect- 
ing or  endowing  an  additional  church  at  A. 
Whether  the  Oiurt  will  hold  a  fund  for  an  inde- 
finite time  which  has  been  given  for  a  charitable 
object,  where  there  is  no  reasonable  prospect  of 
carrying  it  into  execution— Qtuere.  Whether  the 
doc^ine  of  ey-prh  applies  where  there  is  a  gift  to 
a  particular  object  which  there  is  no  reasonable 
TOospect  of  carrying  into  execution  —  Qusere, 
Where  pure  and  impure  personalty  is  given  to 
trustees  to  erect  or  endow  a  church,  they  are 
entitled,  under  the  43  Geo.  3,  c.  108.  to  £500  out 
of  the  impure  personalty,  in  addition  to  the  whole 
of  the  pure  personalty.    Sinnett  v.  Heebebt  282 

XULTIFABIOXJBHSSS — Owners  and  occupiers — 
Commissioners  of  forest     -  -     456 

See  Right  or  Common. 


HEOUOEVOE— Mortgage— Priority— Fraud  75 
See  Pbiobitt  fbox  Keoliqence. 

HEW  TRXTSTEE— Appointment  of  -     228 

See  Tbubtbk  Acts. 

HEXT  OF  EHr— Trust  for— Legal  representa- 
tives -----  876 
See  "  Legal  Bepresentattveb.** 

HOncnS— Company — Money  borrowed  for  iUegal 
purpose         -  -  -  -     161 

See  Unauthoeized  dealing  in  Shabes. 

Opening  raU way— Board  of  Trade    -     767 

£^^0n0E  OF  OPENING  RAILWAY. 

Purchase  without  -  -  -     259 

SeePvRCOABR  pobValue  without  Notice. 
VOnCE  OF  OFENIKO  BAILWAY—Bailway  Com- 
pany—Board of  Trade — 5  A  6  Vict.  c.  55.  «.  4.] 
Under  the  powers  of  certain  Acts  of  Parliament 
junctions  were  made  between  the  main  line  of  a 
railway  company  and  two  branch  lines  of  railway 
on  opposite  sides  of  the  main  line  ;  so  that  trains 
coming  from  oue  of  the  branch  lines  ran  for  some 
distance  along  the  main  line  and  then  passed  on 
to  the  other  branch  line.  Some  years  afterwards 
the  company  laid  down  a  line  of  railway  parallel 
to  their  main  line  for  about  a  mile,  and  substituted 
for  one  of  the  original  junctions  a  new  junction^ 
nearly  opposite  to  the  other  original  junction,  so 
^as  to  form  between  the  two  branch  lines  a  level 
crossing  over  the  main  line.  The  company  idso 
made  two  new  stations  on  this  new  line : — Held 
(aflBrming  the  decision  of  Wickene,  V.C.),  that  tbe 
new  line  was  a  railway  or  portion  of  Kulway  whidi, 
under  5  &  6  Vict.  c.  55,  s.  4,  could  not  be  opened 
without  previous  notice  to  the  Board  of  Trade. 
Attobney-Genebalv.  Gbeat  Wsstebn  Railway 
Company.  -----  767 
HOVATIOH  of  CONTRACT— Tramr/er  of  BuHness 
of  Life  Insurance  Company  —  Acquicdcence  — 
Annuitant.']  The  deed  of  settlement  of  the  /. 
Life  Insurance  Company  provided  that  in  a 
certain  event  a  general  meeting  of  the  company 
might  resolve  on  its  dissolution,  and  that  in  such 
a  case  proper  measures  should  be  taken  for 
effecting  such  dissolution,  without  prejudice  to 
the  rights  of  the  parties  then  insured,  and  there- 
upon the  affairs  of  the  company  should  with  all 
convenient  speed  be  wound  up,  and  the  liabilities 
of  the  company  be  satiufied  or  otherwise  suffi- 
ciently provided  for  by  reinvestment  or  by  trans- 
fer to  other  existing  and  approved  assurance 
offices:  In  accordance  with  this  provision  a  resolu- 
tion was  passed  to  dissolve  the  company,  and  the 
business  and  assets  were  transferred  to  the  E. 
Company,  The  Petitioner,  who  had  purchased  an 
annuity  on  his  life  from  the  J.  Company,  refused 
to  assent  to  the  transfer  of  his  policv  to  the  E, 
Company ;  but  he  received  payment  of  his  annuity 
from  the  E,  Company  till  it  was  wound  up.  He 
then  presented  a  petition  to  wind  up  the  I,  Obm- 
pany: — Held,  first,  that  although  the  dissolution 
and  transfer  of  the  business  of  the  I,  Company 
were  perfectly  valid,  yet  the  words  in  the  deed  of 
settlement  reserving  the  rights  of  the  parties 
assured  were  conclusive  in  shewing  that  there 
could  be  no  novation  of  the  contraiDt  vtrith  the 
policy-holders  without  their  consent.  Secondly, 
that  the  acceptance  of  the  payment  of  the  annuity 
from  the  E.  Company  was  no  evidence  that  tiie 
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had  adopted  the  E.  Company  as  his 
d  that  he  was  still  a  creditor  of  the  J. 
-Order  of  MaliMj  V.C.,  winding  up  the 
/,  affirmed.    In  re  India  and  London 

lANCE  CJOMPANY  -  -  661 

LIQUIDATOR— Purchase  of  Shares  in 
Trustee— Suit  by  Liquidator  in  Name  of 
yfor  Indemnity. ]  The  right  of  a  trustee, 
Eime  shares  in  a  company  were  Btondiog 
I  of  its  being  wouna  np,  to  indemnity 
ftui  que  trusty  enforced  oy^e  liquida- 
t  in  the  name  of  the  trustee  who  had 
3d  with  the  liquidator  for  his  liability 
es  upon  terms  including  a  stipulation 
iquidator  should  be  at  liberty  to  con- 
mit.— Decree  of  Matins,  V.C.,  aflflimed. 
I.  Maddiok        ...         395 

iction  of  documents — Discovery       807 

!0  PBODUCnON  OF  DOCUMBNTS.      1. 

0  PASS  PUBUO  EXAKOTAnOV  — 
f  —  Conditional  Order  —  Bankruptcy 
1.  19— Bankruptcy  Rules,  1870,  r.  140. 
The  Court  of  Bankruptcy  has  no 
ake  an  order  that  a  bankrupt  do  pass 
examination  conditional  on  his  doing 
ts.  The  examination  ought  to  be 
till  he  has  done  all  that  is  required  by 
nd  tiie  Bules,  and  till  he  is  able  to 
affidavit  in  the  Form  No.  45  appended 
8,  and  then  an  absolute  order  for  his 
>uld  be  made.    Ex  parte  Smith.    In  re 


JTD  CHUB— Undue  influence— Yolun- 
ry  settlement  ...         329 

\e  VOLUNTABT  SETTLEMENT.      2. 

niT-Bankruptcy— Member  of  House 
Commons        ...         519 
'e  PaiviLEGE  OF  Pabliament. 

BRTABY  POWERS— Railway  company 
«  COMPULSOIIT  Po^-EBs,  1.  2.  [164,  475 
IDENCE— To  explain  will  -  170 
!«  Imperfect  Description  op  Charity. 
IPOEXANGE— Building  on  another's 
nd         -  .  -  .  662 

e  Contract  by  Corporation. 
—  Appointment   of   representative   of 
iceasea  party     -  -  -   *     694 

ie  Appointment  of  Represent atiyjl 
TS  and  occupiers — Commoners  of  forest 
e  Riqht  of  Common.  [466 

ion  of  inrolment  —  Person  not  party  to 
e  suit      -  -  -  -        217 

e  Vacation  of  Inrolment. 
JiUJP — Bequests  of  share  of   specific 
rtions  of  assets  -  -  -  1 

e  Bequest  of  Share  of  Partnership 
Property. 

possession  of  books  —  Production  of 
ouments  ....       812 

8  Production  of  Documents.      2. 

age  of  partnership  property — Act  of 
nkruptcy  ...        534 

9  Mortgage  ofPabtnershipPropsbtt. 


PAXSR — Bpecifloation— Combination 

known  materials    - 

See  Spbcifioation  of  Patent. 
PAST  lOMBEBB—Winding-up-Oasi  B-C^ 
panics  Act,  1862,  s.  38.]    Held  (re?ersiDg  the 
dsion  of  Bacon,  ,V.C.),  that,  in  estimating 
debts  for  which  contributories  in  Class  B  (^^ 
members)  are  liable,  all  sums  paid  in  ]    . 
those  debts  in  the  course  of  the  winding-up  *^ 
be  deducted ;  and  in  estimating  what  i 
been  so  paid,  the  assets  (including  the  r- 
the  A  contributories)  are  to  be  treated  as  < 
in  payment  part  passu  of  sll  the  debts: — -r.    ., 
also,  that  the  contributions  of  B  cuntribuiocr^^  u^^— --—   - 
to  be  applied  in  payment  of  the  debt«  iocis*^         '^^-^ -«"^^, 
the   B   contributories    are     respectively         -»»►  ^^^^^Ilfbi**^ 
Statement  of  the  rules  according  to  wh^^;^^^^^"^- =fgly 
amount  of  liability  of  eaoh  of  the  B  conti  "^ —  ' 

is  to  be  ascertained.    In  re  Oriental  < 
Bank.    Morris'  Cass 
PEESIOH — Assignment  of  all  debtor's 

Exception     -  .  . 

See  Assignment  of  al 
perty.    2. 
FEB80E  OF  JTBBOTJVD  KIHD — Lease ' 

siastical  C«*mmis8iunerB — Jui^^^"^ 

Chancery  and  Lunacy  -^1^**^ 

See  EooLBSiASTicAL  Commissi:^  . 
Maintenance 

See  Maintenance  of  Lunat 


nBSOHAL  ESTATE — Exoneration  of^^^_  ^ 


See  Exoneration  of  Person^ 
PETXTIOH— Trustee  Relief  Act— Cosr^ 

See  Truster  Relief  Act. 
PLEADIKO^Execution  of  creditors' 

See  Trustee  of  Credit 
niegality— Sufficiency  of  allci^,. 

See  Resulting  Trupt. 
Multifariousness — Occupiers 

Right  of  owner 

i8S90  Right  of  Common. 

POBTIVO  LETTER— Notice  of  alio 

See  Accept ANOB  of  ( 
POWER— Extinction  of— Transfei 

See  Extinction  of  Powi 
Revocation — Insertion 

meut 

See  Voluntary  Settlems 
Sale  in  Mortgage— Extinctie 

See  Extinction  of  Powe 
PRACTICE— Appeal — Submission  ' 

See  Appeal  fbom  Submu 
Appeal — Trivial  amount 

See  Appeal  for  Small  ^  ^ 
Appointment  of  representatl^^^w^ 

See  Appointment  of  B%^^    ^s 
Bankruptcy— Affidavit  witl^I^^         "  ^% 

iSee  Affidavit  without  ^M^  ^^r*^  ^ 

Bankruptcy— Appeal  fnm  ^^x*^^^^t''^^J?^ 

Sm  Aj>feal  IN  j£jfKRV::^Ni,^^^S^    ^X^ 

Bankruptcy— Debtor  sum^w^^^Civ  ^^  ^%% 

See  Debtor  Summons.       ^^^"        ^" " 

adi^ 


Bankruptcy— Estate 

countries 


*^ 


See  Bankruptcy  in  t^ 


^, 


^» 


*^ 
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PRACTICE — continued, 

Baokraptcy— Notioe  of  appeal  -    802 

See  AssiomisNT  ow  all  Debtob's  Pbo- 

FEBTT.     3. 

—  Bill  by  company  being  wound  up — Security 

for  costs       -         -  -  -     826 

See  Seoubitt  for  Costs. 
does-suit — Security  for  costs  -     226 

See  Security  fob  Costs. 
■         DiBooyery  injurious  to  Defendant    90,  M,  n. 

See  Discovert  nwimious  to  Defendant. 
1,2. 
Ecclesiastical  Commissioners — ^Lease  by    60 

See  EocLESLiSTiCAL  Commissioners. 
Evidence— Statement  to  discredit  witness  896 

See  Statement  to  discredit  Witness. 

—  Inzolment  of  decree— Vacating         -     217 

See  Vacation  or  Inbolment. 
Limacy — Agreement  by  committee  -     229 

See  AflBEBMENT  BT  COMMITTEE. 

Production  of  documents   -      207, 812,  686 

See  Pboduotion  of  Documents.    1,  2,  3. 
Trustee  Act,  1850         -  -  -     228 

See  Tbustbe  Acts. 
Trustee  Relief  Act       -         -         -     609 

See  Tbubteb  Belief  Act. 
raSSnilPTIOH-— Bight  to  soil  of  highway      421 

See  Soil  of  Highway. 
Time  of  death  -         -         -         -      120 

See  Presumption  of  Death. 
PBESUMFTIOH  OF  KEKTR-'Legaiee— Statute  of 
LimUatione,']  A  testator  gave  a  legacy  to  bie 
^ually  divided,  within  twelve  months,  between 
the  cmldren  of  W.  P.,  who  should  be  living  at 
his,  the  testator's,  death,  such  sum  to  be  nSsed 
out  of  the  property  thereinafter  e^ven  to  his 
•executrix  for  life.  He  then  gave  to  nis  executrix 
certain  real  and  personal  estate  for  her  life,  and 
after  death  to  the  children  of  W,  P.  living  at  his, 
the  testator's,  death.  At  the  testator's  death  in 
January,  1847,  there  were  four  children  of  W,  P. 
living,  but  another,  /.  T.  P.,  had  not  been  heard 
of  since  February,  1845,  and  nothing  ever  was 
heard  of  him  afterwards.  The  executrix  paid  to 
the  four  children,  who  were  known  to  be  living, 
four  fifth  shares  of  the  legacy,  but  did  not  raise 
the  remaining  fifth.  In  1851  she  became  lunatic, 
and  in  1852  the  fonds,  to  the  income  of  which  she 
was  entitled  for  life,  were  transferred  to  the  credit 
of  the  lunacy  to  the  account  of  the  lunatic  and 
the  children  of  W.  P.,  and  the  income  was  ordered 
to  be  applied  for  her  benefit.  In  1871  the  four 
survivii^  children  of  W,  P.  and  the  administrator 
of  Jl  T.  P.  petitioned  that  the  remaining  fifth 
share  of  the  legacy,  with  interest,  might  be  paid  to 
the  four  children,  or,  if  not,  then  to  the  administra- 
tor of  /.  T.  P.  i—Heldf  that,  there  being  no  proof 
that  /.  T.  P.  survived  the  testator,  the  share  must 
be  paid  to  the  four  children  who  were  known  to 
have  survived  him ;  that  the  manner  in  which 
the  Court  had  dealt  with  the  fund  took  the  case 
out  of  the  statute  as  to  the  principal,  but  that 
only  six  years'  arrears  of  interest  should  be  given. 
In  re  Walkeb  -         -  -  -     120 

PBIHCIPAL  AND  SUBETT— Discharge  of  suretv 

See  DiscHABOE  of  Subett.  [14& 

fBIQBITT— Mortgage — Negligence— Fraud     75 

See  Pbiobitt  fbom  Nbquoenoe. 


mOBHY^oontinued. 

Mortgage  of  proceeds  of  sale  of  commisaioQ 

iSStfMoBTaAGE  of  Commission.  '     [10^ 
—  Mortgage  on  ship— Lien  on  freight  -     507 

See  MOBTQA0B  OF  Ship. 

PBIOBITT  VBOX  HEGUGEHCE— ITor^age— 
Execution  of  Deed — Signing  Receipt — Fraud 
Notice-- Defects  in  Plane  —  Attettation.']  The 
solicitor  of  two  mortgagees  put  up  for  sale  by 
auction,  without  anv  authority,  the  mortgaged 
estate.  He  professed  to  have  bought  the  estate, 
and  prepared  a  conveyance  which  purported  to  be 
made  by  the  second  mortgagee  under  his  power 
of  sale.  The  mortgagees  ooth  executed  the  con- 
veyance, and  also  signed  indorsed  receipts  for 
money  as  paid  to  them,  tiiough  no  money  was  in 
fiEict  paid  to  them.  The  solicitor  took  possession 
of  the  estate  and  continued  to  pay  the  interest  to 
the  mortgagees,  and  afterwards  made  an  equit- 
able mortgage  of  the  estate,  representing  it  to 
be  his  own  and  unincumbered.  As  to  the  first 
mortgagee,  there  was  evidence  that  he  was  de- 
ceived by  the  solicitor;  as  to  the  second  mort- 
gagee, there  was  evidence  that  he  trusted  Uie 
solicitor  implicitly.  There  were  inconsistenciea 
on  the  plans  upon  the  different  deeds,  and  the 
solicitor  had  attested  some  of  the  prior  deeds : — 
Held  (affirming  the  decree  of  Matins,  V.C),  that, 
under  the  circumstances,  the  equitable  mortgagee 
had  priority  over  the  second  mortgagee  : — HeU 
that  the  inconsistencies  in  the  plans  and  the 
attestation  by  the  solicitor  did  not  put  the  equit- 
able mortgagee  on  inouiry  so  as  to  fix  him  with 
constructive  notice.  Huntbb  v,  Waltebs.  CuBf- 
ling  v.  Waltebs.    Dabnell  v.  Hunteb    -      76 

FBIVILEGB  OF  TABUKMEST^Bahkmptey^ 
Liquidation  by  Arrangement — Member  of  Eouse  of 
CommonaSankruptcy  Aet,  1869,  «.  122.]  The 
direction  in  section  122  of  the  Bankrupteg  Aot^ 
1869,  that  if  within  the  time  therein  mentioned 
the  order  of  adjudication  against  a  bankrupt 
member  of  the  House  Commons  is  not  annulled 
and  his  debts  are  not  f  aHy  paid  or  satisfied,  the 
Court  shall  certify  the  same  to  the  Speaker  of  the 
House  of  Commons,  is  not,  by  sect.  125,  sub-sect. 
7,  made  applicable  in  the  case  of  a  member  who 
has  not  become  bankrupt  but  whose  afOgdrs  are  in 
liquidation  under  Part  6  of  the  Act.  Ex  parte 
PooLET.    in  re  BusBELL       ...     519 

PBODTTCnOH  OF  DOOUMEHTS—TTiiidtn^-iip— 
Practice— AMdamt-- Official  Liquidator^)  The 
oflicial  liquidator  of  a  company  is  in  the  position  of  a 
receiver  or  manager  of  partnership  assets  appointed 
by  the  Court.  'Where  he  represents  the  company  in 
a  suit  against  strangers,  or  in  a  proceeding  in  the 
winding-up  against  an  alleged  contributory,  the 
adverse  party  has  a  right  to  the  same  discovery 
&om  him  as  from  an  ordinary  litigant.  But 
where  the  question  is  whether  a  past  shareholder 
is  to  be  placed  on  list  B,  and,  if  so,  what  is  the 
extent  of  his  liability,  that  being  a  question  which 
does  not  concern  the  company,  the  official  liqui- 
dator is  only  bound  to  afifoid  equal  fikdlities  to  the 
shareholder  and  the  creditors,  but  not  to  make 
discovery  at  the  ^instance  of  either  party. — ^The 
decision  of  the  Master  of  the  Bolls  reversed. — 
Observations  on  In  re  Earned' s  Banking  Companv^ 
Ex  parte  Contract  Corporation  (Law  Bep.  2  Ch. 
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PBODVOnOH  OF  D0CU1EBVI1I— oonitnued. 
350).     In  re  Gontbaot  Gobfobation.    GUxkjh's 
Oabs     -         -         -         -         -         -     207 

2.  —  Practice  —  Joint  Poeseaiion — Eniriee 
by  one  Partner  in  Partnerihip  Books,']  The  sole 
Defendant  in  a  suit  relating  to  tranBactions  in 
'which  ho  had  been  engaged  with  the  Plaintiff, 
had  made  entries  relating  to  these  trausactions  in 
the  books  of  a  partnership  firm  of  which  he  was  a 
member : — Held  (reversing  the  decision  of  Malint^ 
V.C.)i  that  no  order  could  be  made  on  the  Defen- 
dant to  produce  the  partnership  books  without  the 
consent  of  his  partner.  Hadlet  v.  McDouoall  812 

S. PracUee -^  Pedigree,']     The  Plaintiff 

filed  his  bill  to  establish  his  title  by  descent  to 
lands  of  which  A,  F,  died  seised  in  fee.    The  bill 
stated  that  A,  F.  acquired  part  of  the  lands  by 
descent  from  her  maternal  grandmother,  8,  F. ; 
that  the  last  purchaser  of  these  estates  was  an 
ancestor  of  8,  F,,  and  that  the  Plaintiff  was  heir- 
at-law  of  such  ancestor,  and  also  of  A.  F,  ex  parte 
matemd,  and  that  A,  F  had  died  intestate,  and 
that  the  Plaintiff  was  lineally  descended  from  the 
great-grandfather  of  A.  F^  and  was  her  heir-at- 
law.    The  Defendants  pleaded  a  denial  of  the 
Plaintiff's  heirship  in  bar  to  all  the  relief,  and  to 
all  the  discovery  except  to  so  much  of  the  bill  as 
sought  discovery  whether  the  Plaintiff  was  lineally 
descended  from  A.  F.*«  great-grandfather.    Issues 
were  directed  as  to  the  Plaintiff's  heirship.    After 
this,  the  Plaintiff  having  applied  for  production 
of  documents,  the  Defendants  by  their  affidavit 
admitted  the  possession  of  a  pedigree,  which  they  | 
had  covered  up,  except  so  much  of  it  as  shewed  { 
the  direct  line  from  8.  F.  to  A,  F.;  and  the  i 
Defendants   stated  by  their  affidavit  that    the 
ooTered  part  evidenced  or  related  to  their  own 
title  only,  and  did  not  evidence  or  tend  to  make 
out  the  title  claimed  by  the  Plaintiff,  or  any  link 
therein: — Held  (reversing  the  decision  of  baeon^ 
y.G.),  that  a  pedigree  was  not  to  be  looked  upon 
as  one  indivisible  document  of  which  the  Plaintiff 
was  entitled  to  see  the  whole,  and  that  the  parts 
covered  were  sufficiently  protected  by  the  affi- 
davit.— ^The  Defendants  objected  to  produce  other 
documents  on  the  ground  that  persons  not  parties 
to   the   suit   were   interested   in   them:— -HeW 
(affirming  the  decision  of  Bacon,  V.O.),  that  this 
was  no  ground  for  resisting  production. — The 
Defendants  objected  to  produce  other  documents 
on  the  ground  that  they  did  not  relate  to  any 
Issue  or  matter  to  be  tried  at  the  hearing,  but 
were  documents  to  the  production  of  which  the 
Plaintiff  would  be  entitled  by  way  of  consequen- 
tial relief  if  he  succeeded  on  the  trial  of  any  of  the 
issues,  but  not  in  any  other  event : — Held  (revers- 
ing the  decision  of  Bacon,Y,0.\  that  these  docu- 
ments were  protected.  BLETTLEWBLLt.BAB8TOW068 
— -  Discovery  injurious  to  defendant    90,  94,  n. 
See  DiBoovKBT  dtjubioub  to  Detkndant. 
1,2, 
FB01Q880BT  VOTE-Joint  and  several  proof  in 
bankruptcy  -         -  -         -     178 


FROOW—eonUntted, 

Bankruptcy — Joint  and  several  oontnct  ITt 

See  Proof  fob  Jodtt  and  Sbvebal  Ooi- 

TRACT. 

Winding-up— Surety— Promissory  note  W 

See  Proof  by  Surety. 
FBOOF  BY  SUBETT— iS^ttftfty— Promiflfory  Not^- 
Winding-up — Share  of  Dividends.]  Four  director* 
of  a  company,  by  way  of  security  for  any  balance 
which  might  be  due  from  the  company  to  a  bank, 
gave  the  manager  of  a  branch  of  the  bank  tbcar 

Sromissory  note  for  £2000,  and  the  manager  in- 
orsed  the  note  to  the  bank.    The  company  was 
wound  up.    The  bank  proved  in  the  winding-up 
for  £3659  as  due  by  the  company  to  the  bank,  ana 
was  declared  entitled  to  a  dividend  of  £1051  on 
that  sum.    The  bank  afterwards  brought  an  actioir 
against  one  of  the  makers  of  the  note,  who  paid 
the  bank  £2067  for  debt  and  interest  doe  on  the 
note: — Held  (affirming  the  decision  of  Boom, 
V.C.),  that  the  giving  the  note  was  in  punnaooe 
of  an  ordinary  contract  of  suretyship,  and  that  the 
surety  who  had  paid  the  £2067  was  entitled  to  n- 
ceive  from  the  bank  a  share  of  the  dividend,  bea^ 
ing  the  same  proportion  to  the  whole  dividend  as 
the  sum  paid  oy  him  bore  to  the  sum  proved  for 
W  the  bank.— The  rule  established  by  ExwuU 
Turner  (3  Ves.  243)  that  in  similar  cases  in  bank- 
ruptcy the  sum  paid  by  the  surety  is,  in  caknlat- 
ing  the  proportions  of  dividend,  to  be  conwdered 
as  expunged,  does  not  apply  to  cases  in  windiu 
up.    Gray  v.  Sbgkham         -         -        -    6p> 
FBOOF  JOB  CONTINGENT  UABILITT-IfMieii- 
nity  —  Contract,  when  broken  —  Bankruptcy  Ad^ 
1849, 8. 178— Bankruptcy  Act,  1861.«.  153.]    K,A 
Co.  having  made  a  claim  to  bills  of  exchange, 
which  were  in  the  hands  of  W.  as  stakeholder,  W. 
handed  them  over  on  K.  d:  Co.  giving  him  a 
guarantee  to  save  and  keep  him  harmlesB  and 
mdemnified  from   and  against   all  claims  ana 
demands  which  might  be  made  against  him  for 
the  bills,  and  from  and  against  all  costs  ana 
damages  which  W.  might  sustain  in  oonseqnenw 
of  handing  over  the  bills ;   and  further,  that  u 
proceedings  were  taken  against  W.  in  respect  of 
the  bills  K.  A  Co.  would  save  harmless  ana  keep- 
indemnified  TT.  from  all  oobts  and  damages  by 
reason  of  sudi  proceedings,  and  that  if  Ir .  was 
ordered  in  such  prooeedings  to  give  security,  or 
bring  money  into  Court,  Ji.  <fr  Co.  would  prowne 
such  security,  or  provide  W.  with  the  money  to  be- 
paid  into  Court,  as  the  case  might  be.    An  wv«r» 
claimant  brought  an  action  against  W.  for  the 
bills,  which  action  K.  A  Co.  defended  bv  th«j 
own  attorney,  until  K.  <fe  Co.  executed  a  deed  of 
inspectorship,  which  was  registered  under  the 
Bankruptcy  Act,  1861,  and  under  which  deedjuj 
creditors  might  prove  who  could  have  proved 
under  an  adjudication  of  bankruptcy  of  the  same 
date.    After  thivjudgment  was  recovered  in  the 
action  against   W.i—Held,  that   W.  ▼««°^ 
creditor  who  could  have  proved  in  bankruptcy 


^„^  under  the  Bankruptcy  Ad^  1861.  s.  153,  fo'  *^ 

See  Proof  pob  Joiht  and  Skyxbal  Con-  I  the  contract  did  not  contain  any  warranty  ofthe 
TRACT.  ,  title  of  K.d:  Co.  to  the  bills,  nor  any  undertakmg 

— -  Surety— P»oof  in  winding-up  -  -     680  '  to  pay  their  amount  as  soon  as  a  valid  claim  was 

See  Proof  by  Surfty.  |  made  against  W.  for  them,  but  only  an  unde^ 

FBOOF— Bankruptcy-Contingent  liabilitv      35    taking  that  W.  should  not  ^"f^^^^yJ^J^ 

See  Proof  for  Contingent  Liability.     '  expense  m  respect  of  them,  and  that  as  A. «  t^ 
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PROOF  FOB  COnmiOBNT  LTABTTiTTY— c<m<. 
bad  defended  the  action  up  to  the  date  of  the 
deed  of  inspectorship,  the  contract  had  not  up  to 
that  time  been  broken. — Heid,  also,  that  the  con- 
tract was  not  a  contract  to  pay  money  upon  a  con- 
tingency, so  as  to  give  a  right  of  proof  under  the 
Bankruptcy  Act,  1849,  s.  178.  Ex  parte  Wise- 
man. In  re  Eblson,  Tbitton,  &  Go.  -  86 
PBOOF  FOB  JOINT  AHD  SEYEBAL  OONTEACT 
— Bankruptcy — Double  Proof—Bankruptcy  Ad, 
1869,  s.  37.1  A  joint  and  several  promissory  note 
was  signed  Dy  two  members  of  a  firm,  by  the  firm, 
and  by  several  other  persons.  The  firm  having 
become  bankrupt,  the  holder  of  the  note  carried  in 
proofs  against  the  joint  estate  of  the  firm,  and 
against  the  separate  estates  of  the  two  partners 
who  had  signed  the  note: — EM  (affirming  the 
decision  of  the  Registrar),  that  the  holder  was 
entitled  to  prove  against  and  receive  dividends 
from  both  the  joint  estate  of  the  firm  and  the 
separate  estates  of  the  two  partners  who  bad  signed 
the  note.  Ez  parte  ^oixmx,  InreJEmxi  178 
FUBIIC  HOUSE— Sale  of— Transfer  of  licence 

Bee  Salv  of  Publio-hou^b.  [12 

FUBUOI JUBI8— Trade-mark         -         -     611 

Bee  Trade-mabk.  2. 
FUB0HA8E  FOB  VALUE  WITHOUT  KOTIOE— 
Trueiee— Equal  Equitiet— Legal  Edate— Notice— 
Breaek  of  Trust.']  The  defence  of  purchase  for 
value  without  notice  may  be  sustained,  although 
the  Defendant,  in  order  to  make  out  his  title  to  the 
legal  estate,  must  rely  on  an  instrument  which 
discloses  the  title  of  the  Plaintiff,  the  Defendant 
not  having  had  notice  of  such  instrument  at  the 
time  of  lus  purchase.— The  trustees  of  a  settle- 
ment advanced  the  trust  money  on  the  security  of 
real  property  which  was  conveyed  to  them  by  the 
mortgagor,  the  mortgage  deed  noticing  the  trust. 
The  surviving  trustee  of  the  settlement  afterwards 
reconveyed  part  of  the  property  to  the  mortgagor 
on  payment  of  part  of  the  mortgage  money,  which 
he  appropriated.  The  mortgagor  then  conveyed 
that  part  of  the  property  to  new  mortgagees,  con- 
cealing, with  the  connivance  of  the  trustee,  both 
the  prior  mortgage  and  the  reconveyance.  When 
the  fraud  was  discovered,  the  cettuis  que  trutt 
under  the  settlement  filed  a  bill  against  the  new 
mortgagees  claiming  priority: — Heldf  that  the 
Court  would  not  interfere  to  take  away  the  legal 
estate  which  passed  to  the  new  mortgagees  under 
the^  reconveyance. — ^The  trustees  of  a  settlement 
advanced  the  trust  money  on  the  security  of  real 
property  which  was  conveyed  to  them  by  the 
mortgagor,  the  mortgage  deed  noticing  the  trust 
The  surviving  trustee  afterwards  induced  the 
mortgagor  to  execute  a  deed  by  which  the  mort- 
gaged property  purported  to  be  conveyed  to  the 
trustee  as  on  a  purchase  by  him,  though  no  money 
in  fact  passed.  The  trustee  then,  concealing  the 
prior  mortgage,  and  shewing  title  under  the  pre- 
tended purchase  deed,  conveyed  the  property  to  a 
mortgagee  without  notice  : — Held,  that  the  Oourt 
would  not  interfere  to  take  away  the  legal  estate 
from  the  mortgagea — Decree  of  the  Master  of  the 
Bolls  reversed.— Carter  v.  Carter  (3  K.  &  J.  617} 
disapproved  ot  Pilchbb  v.  Rawlins  -  260 
FUBPOBE  OF  BAUWAT— Evidence  that  land  is 

required        -  -  -  -     884 

Bee  DuBATiON  of  Aorbebibnt. 


BAILWAT  OOHPAHT— Compulsory  powers 

/^GohptlsobtPowbbs.  1,2.   [164,475 
Duration  of  agreement  to  take  land  -     804^ 

Bee  Dubation  op  Aobeembnt. 
Express  trains — Control  of  company  -     409* 

See  ExPBESs  Tbains. 
Notice  to  Board  of  Trade  of  opening  railway 

See  Notice  op  opening  Railway.     [767" 
Superfluous  lands         -  -  -     174 

See  SuPEBPLUous  Lands. 
BATES— Town  improvement — Corporation  bonds^ 

See  CoBPOBATiON  Bonds.  [666 

BAHFICATIOK— Ratification  of  contract— Infant 

— Transfer  of  shares  -  -     116- 

See  Inpant  Tbanspereb. 
BEAL  ESTATE— Charge  of  legacies  on      -     439" 

See  ExoNEBATioN  OP  Pebsonaltt. 
BEGEIVEB— Corporation  bonds— Town  improve- 
ment commissioners  -  -     666> 

Bee  CoBFOBATioN  Bonds. 
BECITAL— Married  woman— Estoppel      -     77ft. 

See  Soucitob's  Lien. 
BEFBE8HMENT  BOOMS— Railway  station      409^ 

See  ExPBESB  Tbains. 
BEOIBTEBr— Rectification  of— Scripholder  -     184 

See  SCBIPHOLDEB. 

BE0I8TBATI0V  —  Extraordinary   resolution   of 
creditors       -  -  -  -     686^ 

See  EXTBAOBDINABY  RESOLUTION  OP  ObE- 
DIT0B8. 

Mortgage— Companies  Act,  1862,  s.  43    28» 

iS^  Unbegistebed  Mobtoaoe. 
BEXOTEHE88— Limitation  of  the  gift  tail  -     276- 

See  "  Issue  "  bead  •*  Childben." 
BEHT-CHABGE— Legacy  duty        -  -     192- 

See  Legacy  Duty. 
BESEBVATIOV  OF  mXYSLALS-' China  Clay— 
Reservation — Lights  of  Mine  O toner— Enfranchiee" 
ment  —  Misdescription  —  Injunction  —  "  Threaten 
and  Intend:']  In  1799  the  Duke  of  Cornwall,  as 
lord  of  a  manor,  granted  the  freehold  in  a  copy- 
hold tenement  to  the  copyholder,  reserving  "alt 
mines  and  minerals  within  and  under  the  pre- 
mises, with  full  and  free  liberty  of  ingress,  egress,, 
and  regress,  to  dig  and  search  for,  and  to  take, 
use,  and  work  the  said  excepted  mines  and 
minerals,"  the  deed  not  containing  any  provision 
for  compensation.  Under  the  tenement  was  » 
bed  of  china  clay,  the  existence  of  which  did  not 
appear  to  have  been  contemplated  by  either  party 
at  the  time,  no  china  day  having  ever  been  gotten 
out  of  the  hmds  of  the  duchy,  though  the  exis- 
tence of  tin  was  well  known.  It  was  admitted  in 
the  cause  that  china  clay  could  not  be  gotten^ 
without  totally  destroying  the  surface,  and  the 
process  of  getting  tin  by  ••  streaming,"  which  was 
an  ancient,  and  at  the  time  of  the  grant  the  most 
usual,  mode  of  getting  tui,  was  almost  equally 
,  destructive.  A  bill  by  the  owner  of  the  surface  to- 
I  restrain  the  owner  of  the  minerals  from  getting 
I  china  clay  having  been  dismissed  by  WiekenSy, 
V.C  on  the  ground  that  the  reservation  included 
china  clay  with  the  power  to  get  it :— JS«W,  on 
I  appeal,  that  the  china  clay  was  included  in  the- 
j  reservations,  but  that  the  surface-owner  was  en- 
I  titled  to  an  injunction  to  restrain  the  owner  ofl 
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BKmVATIOKS  OF  UnTKBAW  continued.  ^ 
the  minerals  from  getting  it  in  such  a  way  as  to  i 
destroy  or  seriously  injure  the  snrfaoe.  When  a 
landowner  sells  the  sorfiEUse,  reserving  to  himself 
the  minerals  with  power  to  get  them,  he  mnst,  if 
he  intends  to  have  power  to  get  them  in  a  way  | 
which  will  destroy  the  surface,  frame  the  reserva- 
tion in  such  a  way  as  to  shew  clearly  that  he  is 
intended  to  have  that  power.  The  deed  granted 
the  property  hy  the  description  of  **  All  that  copy- 
hold tenement  called  Greys,  consisting  of  a  house 
with  divers  parcels  of  land,  containing  103  acres 
(that  is  to  say)"  then  followed  parcels,  concluding 
with  **  a  parcel  of  land  running  with  O,  Moor^ 
<9ontaining  twenty-seven  acres,  which  said  tene- 
ment, called  Grew,  is  now  held  for  the  life  of  G. 
H,  by  copy  of  Court  roll  :** — Held,  that  on  the 
eonstruction  of  this  grant,  a  piece  of  uuindosed 
land,  containing  twenty-seven  acres,  and  forming 
part  of  the  waste  of  the  manor,  and  proved  never 
to  have  been  a  part  of  the  copyhold  tenement,  did 
not  pass,  although  there  was  nothing  else  to  an- 
swer the  twenty-seven  acres  mentioned  in  the 
deed,  and  the  103  acres  could  not  be  made  up 
without  it. — ^The  Defendants  G.  and  J.,  who 
were  entitled  to  the  minerals  under  Greys,  bad 
granted  a  lease  to  their  co-Defendants  of  the  china 
^lay  under  various  lands,  including  great  part  of 
Gfiys,  The  lessees  had  entered  Greys  for  the 
purpose  of  getting  china  clay,  but  had  not  got 
any,  and  long  before  the  bill  was  filed  had  ceased 
to  occupy  any  part  of  that  estate,  and  were  getting 
clay  only  from  the  twenty-seven  acres  of  which 
the  Plaintiffs  claimed  to  be  owners,  but  to  which 
they  were  decided  not  to  be  entitled.  The  De- 
fendants by  their  answers  stated  that  they  had  no 
intention  of  getting  clay  at  present  out  of  Greys, 
but  they  insisted  that  they  were  entitled  to  do  so : 
— Held,  that  the  Defendants  *•  threatened  "  to  get 
the  day  so  as  to  give  the  Oourt  jurisdiction  to  in- 
terfere by  injunction.    Hext  v.  Gill.        -     699 

JtXSIDEHCE    ABSOAD— Appointment   of    new 
trustee  -  -  -  -     228 

See  Tbustee  Acts. 

SX8P0HDEHT8  TO  APPEAIr-CosU  of      -     180 
See  Tradb-mabk.    1. 

JUESTRAIHT  OK  AHTICIPATIOK— Impeachment 
of  waste        -  -  -  -     488 

See  iMPEACHMEirr  of  Waste. 

SE8ULTIN0  TBTTST — Voluntary  Conveyance  — 
HetuUing  Trust^StaluU  of  Frauds—lUegality— 
Pleading,"]  A  Defendant  who  wishes  to  rely  on  the 
illegality  of  a  transaction  as  a  defence  must  plead 
it  in  ditftinct  terms. — The  Statute  of  Frauds  can- 
not be  used  by  a  Defendant  to  cover  a  fraudulent 
act. — The  Plaintiff  conveyed  an  estate  to  the  De- 
fendant by  a  deed,  in  which  the  conveyance  was 
expressed  to  be  abM>lute  in  consideration  of  a  sum 
of  money  paid  by  the  Defendant ;  but  no  purchase- 
mon^  actually  passed,  and  the  Plain  tiif  alleged 
that  he  conveyed  the  estate  to  the  Deft^ndant  as  a 
trustee  for  him.  The  Defendant,  in  his  answer, 
admitted  that  he  gave  no  consideration  for  the 
estate,  but  stated  tmit  the  Plaintifif  made  the  con- 
reyance  fearing  that  an  adverse  decision  would  be 
made  against  him  in  a  suit  then  pending  in  Chan- 
cery ;  aud  that  it  was  understootl  that  the  Defen- 
dant fchould  account  to  the  Plaintiff  for  the  rents 


BZBirLTniO  TEUST— cemitmied. 

until  he  could  make  arrangements  for  paying  the 
purchase-money,  and  if  no  such  arrangements 
could  be  made,  that  he  should  reconvey  the  estate. 
The  Defendant  claimed  to  hold  the  estate  dis- 
charged of  any  trust,  and  claimed  the  ben^t  of 
the  Statute  of  Frauds  >^Hdd,  first,  that  there 
was  no  sufficient  averment  that  the  transsotioQ 
was  an  illegal  one ;  Beoondlv,  that  the  Stat^  of 
Frauds  could  not  be  pleaded  in  answa  to  tbe 
Plaintiff's  claim ;  and  tnat  as  the  evidence  did  not 
establish  the  existence  of  any  such  agreement  as 
was  alleged  by  the  Defendant,  the  Defendant  most 
reconvey  the  estate  to  the  Plaintiff. — Decree  of  ^ 
Master  of  the  Bolls  affirmed.  Haigh  v.  Katb  469 
BXViyOB  AHD  SmPFUMENT— Appointment  of 
representative  of  deceased  party  -  684 
8m  AppoDmixMT  OP  Befkesentahve. 

BEYOCAHOV— Acceptance  of  Shares        -    517 

See  Aooeftanob  of  shares. 
Power  of— Insertion  in  voluntary  settle- 
ment -  -  -  -  641 
iS!M  YoLUirrABT  Settlement.  2. 
BlOOnO  THB  XABXEI— Borrowing  powerB- 
Notice  -  -  -  -  161 
See  Uhauthobiseed  dealing  nr  Bbabb. 
BIGHT  OFCOMKOV— P2a(u2tM-Pafftet-Jriitti- 
/artouaneM.]  The  Plaintiff  filed  their  bill  on 
behalf  of  themselves,  and  all  other  the  owners  and 
occupiers  of  lands  within  the  ForeA  of  Emm^ 
other  than  the  waste  landa  of  the  forest,  except 
such  of  them  as  were  Defendants,  or  alleged  to  be 
represented  by  the  Defendants,  against  the  lords 
of  the  several  manors  within  the  forest  and  two 
persons  who  claimed  to  be  owners  and  oceapien 
of  portions  of  the  waste  lands  which  had  been  in- 
closed, and  the  Attomey-GaneraL  ThePlaintiii 
idleged  that  they  were  owners  and,  as  to  pari, 
occupiers,  of  a  fwm  within  the  forest ;  that  the 
I  whole  of  the  forest  was  subject  to  rights  reserved 
'  by  the  Crown  on  granting  the  manon,  and  tl^t 
the  Crown  had  reserved  an  absolute  right  of  dis- 
position over  the  herixtge;  that  the  lords  of 
manors  within  the  forest  oould  not  indoie  with 
the  consent  of  their  respective  homages  withoot 
licence  from  the  Crown ;  that  the  govemmentof 
the  forest  was  formerly  administered  by  forot 
Courts,  whose  jurisdiction  embraced  all  °^^ 
touching  the  preservation  of  the  rights  of  the 
Crown  in  the  forest;  that  by  virtue  of  andflot 
forest  laws  made  by  the  Crown,  the  ownan  « 
landA  and  tenements  within  the  forest  had  ^f^ 
rights  of  common  of  pasture  over  the  wastes  of 
the  forest;  that  such  riffbts  had  i^om  time  in- 
memorial  been  enjoyed  by  the  owners  •'^**^JJ^ 
piers  of  such  lands  and  tenements,  without  regaro 
to  the  boundaries  of  the  manors  or  J*''"^  Ij 
which  the  lands  and  tenements  were  situate;  ana 
that  the  Plaintiffs  and  their  predecesson  in  titiK 
and  their  tenants,  and  the  other  owii«s  «» 
occupiers  of  lands  and  tenements  within  toe 
forest,  had  from  time  immemorial  enjoyed  a»  of 
right  by  virtue  of  the  said  forest  laws,  ••  W^' 
dant  or  appurtenant  to  their  respective  J*'»*'"t 
tenements,  common  of  pasture,  for  cattle,  levsw 
and  couchant,  on  their  respective  teneroent»»  W 
the  waste  lands  of  the  forest  Tbe  bill  pi»yw 
for  a  declaration  of  the  right  claimed,  and  for  an 
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BIttHT  OF  OOKMOV^^sonHtiued, 
injanotion  reBtrainiDg  the  Defendants  from  in- 
elodng  any  of  the  waate  lands,  and  from  allowing 
anj  parts  wbioh  had  been  already  Inclosed  to  re- 
main so : — Hdd  (affirming  the  decision  of  the 
Master  of  the  Bolls),  that  the  right  alleged  was 
one  which  might  exist  by  law,  and  was  somcieDtly 
pleaded;  that  the  bill  was  not  objectionable  as 
being  on  behalf  of  occupiers  as  well  as  owners ; 
that  the  persons  who  claimed  to  be  owners  of  the 
lands  alleged  to  have  been  improperly  inclosed 
were  soffloiently  represented ;  and  that  as  the  bill 
was  filed  to  establish  one  general  right,  the  De- 
fendants could  not  socoessfuUy  demur  on  the 
nound  that  they  might  haye  separate  defences. 
GoumsBioNEBS  OF  Skwxbs  of  thb  Oitt  of  London 
V.GLAS8B  .....     456 

BULE  n  8HELLEn  CASR^EtUUe  of  T^uatee.l 
Land  was  conveyed  to  a  tmstee,  his  heirs  and 
assigns,  to  certain  uses ;  and  after  the  determina- 
tum  of  those  uses,  to  the  use  of  the  trustee,  his 
heirs  and  assigns,  upon  trust  to  leoeiye  the  rents 
and  profits  and  pay  them  to  ii.,  a  married  woman, 
for  her  separate  use,  and  after  the  determination 
of  that  estate  to  stand  seised  of  the  said  land,  to 
saoh  uses  and  upon  such  tmsts  as  A,  should  by 
wiU  appoint,  and  in  default  of  appointment,  to  the 
use  of  tne  heirs  and  assigns  of  A, : — Held  (reyers- 
ing  the  decision  of  the  Master  of  the  Bolls),  that 
(though  the  construction  might  be  otherwise  on  a 
will)  the  trustee  took  the  legal  estate  in  fee,  and 
that  A,  took  an  equitable  estate  for  life,  with  an 
equitable  remainder  to  her  heirs  and  assigns,  which 
two  estates  united  according  to  the  role  in  Shd- 
leifs  Cote  (1  Bep.  98),  and  gare  her  the  equitable 
estate  in  fee.    Coopbb  v.  Ktnook    -         -     888 

SALS — Commission  in  army — ^Mortgage  of  pro- 
oeeds-         .         .         .         .     108 
8e4  MoRTOAGa  of  Oommibsion. 
—  Public-house      -  -  -         .       1$ 

See  Sals  of  Pubuo-housb. 
fllALB  07  TXmJO-'EOVBE—Spectfie  Performanee 
"^JVamfer  o/Licenee-'d  Oeo,  4,  c.  61,  $$.  11, 14— 
Time  of  the  Eeeenoe  of  the  Contrael — Lioenee  in 
the  name  of  a  Dead  Man^  Upon  the  sale  of  a 
pablio-house  as  a  going  concern  time  is  of  the 
enenoe  of  the  contract  Where,  therefore,  upon 
the  day  for  the  completion  of  the  contract  the 
yendors  were  not  in  a  position  to  transfer  the 
lioMice  under  the  9  Geo.  4,  o.  61,  s.  11,  the  pur- 
chaser was  held  entitled  to  repudiate  the  contract. 
— The  executors  of  the  late  owner  of  a  public-house 
renewed  the  licence  in  the  name  of  the  deceased 
owner : — HM,  that  the  licence  was  absolutely  yoid, 
and  that  the  executors  could  not  make  a  good  title 
to  the  public-honse.->-Decree  of  the  Master  of  the 
Bolls  reyersed. — Day  y.  LuUse  (Law  Bep.  5  Eq. 
836)  followed.  Ck>wLE8  v.  Galb  -  -  13 
SCOBtlFEOIDSB  —  Company  —  Shareholder  —  J2e- 
movtng  Name  from  BegiHer,"]  The  Plaintiff  ap- 
plied for  scrip  in  a  company,  the  prospectus  of 
which  stated  that  on  registration  of  the  scrip,  of 
which  due  notice  would  be  giyen,  the  £50  scrip 
certificates  would  be  diyided  into  shares  of  £10 
each.  One  hundred  scrip  certificates  were  allotted 
to  the  Plaintifi^  and  he  paid  the  deposit  thereon. 
The  company  afterwards  brought  an  action  against 
him  for  money  due  on  calls  in  reqieot  of  500 


BCKHEOLDXEL—oontinued. 

shares,  to  which  he  pleaded  that  he  was  not  a 
shareholder.  He  afterwards  attended  a  meeting 
of  the  company,  and  signed  proxy-papers  for  yotes 
at  another  meeting.  His  name  had  been  placed 
on  the  register  as  a  holder  of  500  shares,  but  no 
notice  of  this  was  giyen  to  him  until  long  after- 
wards : — Held  (affirming  the  decree  of  the  Master 
of  the  BoUs),  that  the  Plaintiff  was  entitled  to 
haye  his  name  remoyed  from  the  re^ster  of  share- 
holders :—Qtt«re,  whether  he  coiud,  as  against 
creditors  of  the  company,  haye  contended  that  he 
was  not  a  shareholder.    MoIlwraith  v.  Dublin 

TbUNK  CONNBOriNQ  BaILWAT  CkUIPANT      -       184 

SEOOHD  XABBUOE— <'  Unmarried  "        -         7 
See  FuTUBB  Husband. 

8SCUBXD  GSDITOB— Proof  in  bankruptcy   760 
See  Cbbditor  holdino  Sscubttt. 

SBCUBITT  FOB  COSTS— Procetfle— Cross  Suit- 
Limited  Company— Compawiee  Ad^  1862,  s.  69.] 
The  J.  society  filed  a  Mil  against  the  Jtf .  company 
to  foreclose  a  mortgage  comprising  nearly  the 
whole  of  the  effects  of  the  if.  company.  At  this 
time  the  if.  company  was  in  process  of  being 
wound  up  under  the  snperyision  of  the  Court 
By  leaye  of  the  Court  in  the  winding-up,  a  bill 
was  filed  in  the  name  of  the  if.  company  a^tinst 
the  I,  society,  praying  that  it  might  be  declared 
that  the  mortgage  deed  was  not  binding  on  the 
K,  company,  or  its  bondholders  or  shareholders : 
but  that,  if  the  Court  held  it  to  be  a  good  secu- 
rity, certam  renewed  bills  might  be  excluded 
from  its  operation,  and  that  it  might  be  declared 
a  security  only  for  bills  of  exchange  accepted  by 
the  J.  society ;  and  that,  in  estimating  the  debt 
coyered  by  it,  no  biUs  accepted  by  persons  or 
firms  other  than  the  I.  society  might  be  included ; 
and  that  an  account  might  be  taken  on  this  foot- 
ing of  what  was  due ;  and  that  the  if.  company 
might  be  allowed  to  redeem  on  payment  of  what 
should  be  so  found  due:— flsici,  by  the  Master  of 
the  BoUs,  that  whether  this  was  a  purely  cross 
bill  or  not,  the  Plaintifb  in  it  must  giye  security 
for  costs;  and,  temUe,  it  was  not  a  purely  cross 
bill:— fleW,  on  appeal,  that  the  bill  was  not  a 
mere  cross  bill ;  that  the  case  was  goyemed  by 
Waehoe  Mining  Company  y.  Fergueon  (Law  Bep. 
2  Eq.  371) ;  and  that  security  for  costs  must  be 
^yen.— £l^m&Ze,  that  eyen  had  it  been  a  pure  cross 
bill,  security  i^  costs  must  haye  been  giyen.  as  it 
was  filed  in  the  name  of  a  company  which  was 
being  wound  up.  City  of  Moscow  Gas  Company 
V.  Intebnational  Fikanoial  Socibty       -     285 

Solicitor— Company  — Unregistered  mort- 

^^^  T'  ^  .  .289 
See  Unbsgibtkbed  Mobtoagb. 

SEOUBITT  FOB  DXBT— Debtor  summons— Bank- 
ruptcy -  -  -  -  819 
See  Debtob  Summons. 

8EIZTJBS  AHD  SALE— Execution  creditor— Title 
of  tmstee  in  bankruptcy  -  814,  886 
See  ExBOcnoH  Cbkditob.    1,  2. 

SEPABATE  ESTATE— Contract  by  wife  respecting 
power  of  wife  oyer  -         -         -       64 

See     ACKNOWLIDGMIMT      BY      MaBBIED 

Woman. 
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8EPABATE  V£ATE— continued. 

Impeaohment  of  waste— Bestraint  on  antici- 
pation -  -  -  -  438 
iSse  Impeachment  OP  Wabtx. 

8QBPABATI0V  DEED— Contract  concerning  wife's 
property       ....       64 
See    Acknowledgment    by    Mabried 
Woman. 

8ETTIH0  ASIDE  DEED— Jurisdiction  of  bank- 
ruptcy -  -  -  -  494 
See  Bansbuftcy  Jubisdiotion.    2. 

Undue  pressure— Breach  of  trust  -     104 

iSiM  Undue  Pbessurb. 

Yoluntanr  settlement    -         -  -     889 

See  VoLUNTABT  Settlement.  2. 

SETTLED  ESTATES  ACT  (19  <&  20  Viet,  e,  120, 
«.  37 — Married  Woman — In/ant — Ckmeenf]  For 
the  purposes  of  the  Settled  Eetatee  Act  a  married 
woman  who  is  under  age  is  in  the  same  position 
as  if  she  were  of  full  age,  and  must  be  examined 
under  sect.  87.  It  is  not  sufficient  for  her  to  con- 
cur in  the  Petition  as  an  in&nt  by  a  special  guar- 
dian.   In  re  Bboadwood's  Settled  Estates  828 

SETTLEXEHT — Advancement — ^Purchase  of  com- 
mission -  -  -  -  727 
See  Failubb  op  Pubpose  op  Gut. 

Legal  representatives,  meaning  of       -     876 

See ''  Legal  Bepbesentatives." 

Voluntary  -         -  -        Mi.  829 

See  VoLUNTABT  Settlement.    1,  2. 

SffAREB— Cancellation  of— Misrepresentation  in 
prospectus    -  -  -  -       66 

See  Misbefbesentation  in  Pbospeotus. 

Cornish  mine— Cost-book        -  -     286 

See  Cost-book  Company. 

^—  Distinguishing  numbers — Error  in  transfer 
See  Tbanbpeb  op  Shabes.    4.  [486 

Transfer  of        -         -      292,  296,  il,  486 

See  Tbanspeb  op  Shabbs.    1—4. 

SHIP— Mortgage        .  -         -         -     607 

5^  Mobtgage  op  Ship. 

SOIL  OF  BIOKWLY— Bight  of  adjoining  Landr 
owner  ad  medium  JUum  via — Street  in  a  T\>wn — 
Borough  Englith  Tenure  —  Preeumption.'^  The 
right  of  the  owner  of  land  abutting  on  a  highway 
to  the  soil  of  the  highwav  ad  medium  JUum  vim 
is  founded  on  a  presumption  of  law  which  exists 
only  in  the  absence  of  evidence  of  ownership. — 
Whether  such  presumption  has  any  application 
to  a  street  in  a  town,  quterei — HeUL  in  a  suit 
between  the  lords  of  the  manor  and  the  corpora- 
tion of  LeedBy  that  the  soil  of  the  Briggate^  an 
ancient  street  in  the  borough  of  Leede^  belonged 
to  the  lords  of  the  manor,  there  being  sufficient 
evidence  to  rebut  the  presumption  of  ownership 
in  the  owners  of  the  adjoining  houses. — Decision 
of  the  Master  of  the  Bolls  reversed.  Beckett  v, 
CoBPOBAiiON  OP  Leeds        ...     421 

SOUOITOB— Committal  under  Debtors  Act     628 

See  Committal  undeb  Debtobs  Act. 
Fraud— Execution  of  deed      -         -       76 

See  PRIOBITT  PBOM  NeGLIOENOB. 

Fraud— Execution  of  deed      -  79,  n. 

See  Deed  obtained  by  Fbatjd. 


BOLLCnOR— continued. 

Security  for  costs— Company — ^Unregistered 

mortgage      ....     2S9 
See  Unbeoistebed  Mobtgage. 

Uncertificated— Costs  payable  to       -     766 

See  Taxation  op  Costs.    3. 

Lien  on  property  recovered     -         -     778 

See  SbudTOB's  Lien. 

Lien — Appeal — Trivial  amount         -     881 

See  Appeal  pob  Small  Amount. 
SOIIdTOB'S  JJJSS— Charge  on  Property  recovered 
—23  &  24  Vict,  c  127,  «.  28— C»efew  Suit—Smi 
no  longer  pending — Recital  in  Deed  by  Married 
Woman — Eitoppd,"]  A  solicitor  is  entitled  to  a 
charge  for  his  costs  on  property  the  subject  of  a 
succ^sf  ul  suit  conducted  by  him  against  an  incum- 
brancer, although  the  incumbrance  be  entirely 
valueless,  provided  it  formed  a  cloud  upon  the 
title. — It  is  no  objection  to  an  application  for  such 
a  charge  that  it  is  made  in  a  suit  which  is  no 
longer  pending,  and  which  was  never  brought  to 
a  hearing,  nor  that  the  property  has  been  sold 
before  ihd  application  of  the  solicitor. — Semble,  a 
married  woman  is  boimd  by  estoppel  by  a  recital 
in  a  deed  duly  executed  and  acKuowledged  by 
her,  in  the  same  manner  as  if  she  were  a  feme 
«o2e.— Order  of  the  Master  of  the  Bolls  affirmed. 
Jones  v.  Fbost.    In  re  Fiddey  .      -  -     778 

SPECIAL  STIPULATIOV— Transfer  of  shares  898» 
See  Tbanbpeb  op  Shabes.  1,  2.    [29S,  m. 
SPEOrnO  lEOAOT- Share  of  partnership  pro- 
perty- -  -  -  -         1 
See  Bequest  op  Shabe  op  Pabtnebship 
Pbopebty. 
SPECnnO  PEBrOBXAHCE— Doubtful  title        7 
See  Fdttbe  Husband. 

—  Bailway  company — Compulsory  sale  -     164 

See  CoMPULflOBT  Powebs.    1. 

—  Time  of  the  essence  of  contract  -       18 

See  Sale  op  Pubuo-hocse. 
SPECIFICATIOK  OF  PATENT  —  Antidpation  — 
Comtnnaiion — U$ele$8  Machine.']  Where  a  machine 
for  which  a  patent  had  been  granted  was  shewn  to 
produce  work  more  expeditiously,  more  eoonomi* 
oally,  and  of  a  better  quality  than  any  previoos 
machine  :—Held  (reversmg  the  decision  of  Baeom, 
y.C.),  that  the  patent  could  not  be  invalidated  od 
Uie  ground  that  the  machine  was  fonned  by  the 
mere  arrangement  of  common  elementary  mecbani- 
oal  materials,  producing  results  of  the  same  nature 
as  those  previously  accomplished  by  other  media- 
nical  arrangements  and  constructioa.  The  public 
exhibition  of  a  machine  in  which  there  are  defect*, 
owing  to  which  it  proves  an  entire  failure,  doea 
not  fl^ect  the  validity  of  a  subsequent  patent  fot 
a  machine,  in  which,  though  similar  in  some  of 
its  details  to  the  former,  the  defects  are  remedied 
so  as  to  produce  a  serviceable  machine.  FoastneB 
V.  Boetoeh  (12  W.  B.  723)  considered.  Mureat 
v.  Clayton  -  -  -  -  ,  S70 
STAHDIHO  BT  AHD  AUjOWHTO  BUILDIHO— 
Contract  with  railway  company  not  under 
seal MS 

See  CONTBAOT  BT  COBPOBATION. 

STATEXEHT  TO  DISGBEDIT  WITEXBS --Froo^ 

tice — Evidence — AdmieetbiUty^Purchaie  o/Skaree 
in  Name  of  a  Truelee — Suit  by  Liquidator  in  Aam# 
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8TATEKENT  TO  BISCBEDIT  WITKE88 — eont. 
of  Contributory  for  Indemnity.']  A  witness,  who  j 
made  an  affidavit  on  behalf  of  the  Plaintiff,  had 
previously  made  a  statement,  which  ^e  solicitor 
for  the  Defendant  had  taken  down  in  writing,  and 
alleged  to  be  inconsistent  with  his  affidavit.  The 
Bolicitor  filed  an  affidavit  on  behalf  of  the  Defen- 
dant, and  made  this  statement  an  exhibit : — Hddy 
that  the  exhibit  was  not  admissible  in  evidence. 
Hkmmuo  V,  Maddick  ...     895 

STATUTES: 

21  Jac.  1,  c.  16— XfWto<um« 

See  Limitations,  Statute  of. 
29  Car.  2,  c.  3— Frauds 

See  Besultino  Trust. 

See  AOBEEMSNT  BY  LETTESa 

43  Geo.  3,  c  lOS— Mortmain  - 

See  MoBTMAiN. 
53  Geo.  3,  c.  52,  s.  20— Legacy  Duty 

See  Legaot  Dutt. 

9  Geo.  4,  SB.  11,  l^—PMic-houtee 

See  Sale  of  Pubuc-house. 
8  &  4  WUl.  4,  c.  74,  B.  72— Fine*  and  Beeo- 
veries        -  -  -  -  64 

/See  Acknowledgment  by  Mabbisd  Wo- 
man. 

4  &  5  WiU.  4,  c.  22— Apportionment  -         438 

See  Apportionment  whebb  no  Death. 

5  &  6  Vict  c.  55.  8.  4 — RaUways       -         767 

See  Notice  op  opening  Kailway. 

6  &  7  Vict.  c.  73.  s.  2Q— Attorneys     -         766 

See  Taxation  of  Coots.    3. 
S  Vict.  c.  20.  88. 13.  U—Baaujay  Clauses    475 
See  Compclsoby  Powebs.    2. 

10  &  11  Vict.  c.  ^—Trustee  Belief  Act     609 

See  Tbusteb  Relief  Act. 

12  &  13  Vict.  c.  106.  8.  lis— Bankruptcy      85 

See  Pboof  for  Contingent  Liability. 

13  &  14  Vict.  c.  60,  8.  Z2r—TrusUe  Act        228 

See  Tbusteb  Acts. 

15  &  16  Vict.  c.  86,  8.  ^i— Chancery  Improve- 
ment -  -  -  -  684 
See  Appointment  of  Repbbbentatiys. 

17  &  18  Vict.  c.  101,  88.  67,  70— Merchant 
Shipping    -  -  -  -         607 

See  Mortgage  of  Ship. 

19  &  20  Vict.  c.  120.  8.  dl-SetOed  Estates  828 
See  Settled  Estates  Act. 

23  &  24  Vict.  c.  124,  s.  3S— Ecclesiastical  Com- 
missioners  -  -  -  -         60 

See  ECCLESUSTICAL  COMMISBIONEBB. 

23  &  24  Vict.  c.  127,  s.  28— Attorneys         221 

See  Appeal  fob  Small  Amount. 

-  -         778 

See  SouoiTOB*8  Lien. 

24  &  25  Vici  c.  134,  s.  152— Bankruptcy   490 

See  Bankruptcy  in  two  Countbies. 

8. 153  -  -  -  .         85 

See  Pboof  fob  Contingent  Liability. 

25  &  26  Vict.  c.  86,  ss.  12,  IS— Lunacy  Begu- 

lation  ....        68 

See  Maintenance  of  Lunatic. 
25  &  26  Vict.  c.  89,  s.  S»— Companies         200 
See  Past  Membebb. 


WthJUTBA— continued. 
25  &  26  Vict.  c.  89,  8.  43 

See  Unbegistered  Mortgage. 
8.69    -  -  - 

See  Secubity  for  Costs. 
88.  75,  77       - 

See  Bankrupt  Shareholder. 


225 


824 


646 


See  Limitations.  Statute  of.    2. 
8.  160  -         -  -  809 

See  CoMPBOMisE  by  Liquidator. 
25  &  26  Vict  c.  102.  88.  74.  75.  — MetropolU 

Management  Act   -  -  -       697 

See  Gei^ebal  Line  of  Buildings. 
27  &  28  Viot  0.  112,  &  4:.— Judgments  ;       174 

See  Superfluous  Lands. 

31  &  32  Vict,  a  68.— Liquidation  Act  -       760 

See  Cbeditob  holding  Secubity. 

32  &  33  Vici  c.  56,  ss.  5,  U.— Endowed  SohooU 

[500 
See  Endowed  Schools  Commibsionebs. 
32  &  83  Vict.  c.  62,  s.  4t.— Debtors       -       628 
iSea  Committal  UNDER  Debtobb  Act. 

32  &  33  Vict.  0.  71,  s.  6.— Bankruptcy        802 

See  Abbignmbnt  of  all  Dsbtob*b  Pbo- 
pkbty.    3. 

See  Defeating'and  delaying  Cbeditobb. 

8.7  -  -  .       819 

See  Debtor  Summons. 

8.8  ...       682 

See  Annulling  Adjudication. 
B.12  -         -         -       814 

See  Execution  Cbeditob. 
g.  19  .  .         -       662 

See  Obder  to  pabb  Public  Examination. 
8.23  -  -  -         28 

See  Dibclaimsb  by  Teuoteb  'IN  Bank- 

BUPTOY. 

8.37  -         -         -       178 

See  Pboof  fob  Joint  and  Several  Con- 
tracts. 
8.72    .         -  -         .       494 

See  Bankruptcy  Jubibdiotion.    2. 
g.87     -  -  -        825,782 

See  Execution  Creditor.    2,  3. 
8.92-  ...  24 

See  Fraudulent  Preference. 
8.122  -         -  -         519 

See  Priyhjbge  of  Parliament. 
s.  125  -         -         -   724,  n. 

See  Injunction  in  Bankruptcy.     3. 
8.  126  .         -  -         621 

See  Extraordinary  Resolution  of  Cre- 
ditors. 
-  -       728 

See  Injunction  in  Bankruptcy.    2. 
c.  83,  8.  20  -         -  -         -       634 

See  Mortgage  of  PabtnebbhipPbopebty. 

33  Vict  0. 14,  88.  2, 18.— AUens  -       848 

See  CONYEBSION. 

33  &  34  Vici  c.  35.— ^j)poreMm]iien<    -       488 
See  Appobtionmbnt  whebb  no  Death.^ 
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fKMXEKAXK--oorUtnued. 
if  the  trade  itself  is  fhiiidulent. — And,  semble^  such 
fietlae  representation  or  finnd  woold  be  a  good 
defence  to  an  action  at  law  for  imitation  of  the 
trade-mark,  ou  the  ground  that  ex  twrpi  txuud  non 
oritur  actio, — ^Bnt  a  collateral  misrepresentation 
by  tbe  owner  of  the  trade-mark  will  not  disentitle 
him  to  relief  either  at  law  or  in  equity. — In  a  case 
where  the  PlainUff,  whose  trade-mark  was  "  Ford's 
Eureka  Shirt,'*  had  falsely  represented  in  his  in- 
Yoices  and  in  a  few  advertisements  that  be  was  a 
*'  patentee  "  of  the  shirt  i—Held,  that  sudi  false 
representation  was  not  soflfioient  to  prevent  him 
from  Bustaininff  an  action  at  law ;  and  that  his 
right  at  law  bemg  dear,  he  was  entitled  to  an  in- 
junction in  Chanoery.^-Decision  of  JBooon,  V.C., 
reversed.  Fobd  v.  Fobteb  ...  611 
Infringement — ^Diaoovery  of  name  of  cus- 
tomers -  -  -  90, 94,  n. 
See  DisooviBT  dtjitbious  to  JhsFmsDissr. 
TBAKBTSS  OT  BUBUIEflS — ^Life  insurance  com- 
pany -----  661 
See  NOVATION  of  Oontbact. 
TRAHBFKB  OF  UOBNCE — Public-house   -       18 

See  Sale  of  Public-house. 
TSAH8FEB0F  FBOCEEBIHOS  IH  BAHK- 
BTJPTCY— R^istration  -  -  586 
See  Extraobdinaby  Resolution  of  Cb«- 
ditors. 
'TBAVSFSB  of  BITA'R'KB — Company — Contrtbu- 
iortf — Bond  fide  Tranefer — MiedeecrivHon  of  Trome- 
fereeJ]  Twelve  days  before  a  bauKing  company 
stopped  payment,  one  of  the  shareholders  in  the 
company  tran^erred  to  his  son-in-law,  a  journey- 
man butcher,  280  shares,  on  which  £15  a  share 
had  been  paid,  and  £35  was  payable,  and  which 
were  then  saleable  at  £8  to  £6  a  share.  In  the 
transfer  deed  the  transferee  was  described  as 
**  gentleman."  The  transfer  was  duly  registered 
by  tlie  company: — Hetd,  upon  an  application 
nearly  five  years  after  the  transfer,  to  have  the 
name  of  the  transferor  substituted  tor  that  of  the 
transferee  on  the  list  of  contributories,  that,  under 
the  circumstances,  the  transfer  was  a  bond  fide 
gift  to  the  son-in-law,  that  the  misdescription  of 
the  transferee  was  not  material,  and  that  the 
transaction  could  not  be  disturbed. — Decision  of 
Malins,  V.C.\  reversed.  In  re  Eubofsan  Bank. 
Master's  Case  .         .         -         -     898 

8. Description  of  Transferee,']  The  cir- 
cumstance that  the  transferee,  who  was  a  person 
of  no  means,  was  described  as  a  '*  gentleman," 
held  not  to  invalidate  a  transfer.  In  re  Vtsascial 
Insurance  Compakt.    Bishop's  Case        896,  n. 

3. l^pecial  StipttJations.']    Transfer  by  a 

sliareholder  m  order  to  escape  liability  held  valid, 
although  accompanied  by  special  stipulations  be- 
tween the  transferor  and  transferee.  In  re  Smith, 
Knight,  &  Co.  Hakim's  Case  -  896,  n. 
4.  —  Ckmpany — Winding-up — Rectification 
of  Begister — Error  in  distinguishing  Numbers  of 
Shares."]  In  a  transfer  of  shares  in  a  joint  stock 
company  an  error  in  the  distinguishing  numbers 
of  the  shines  is  immaterial,  provKled  the  transferor 
has  at  the  time  a  sufficient  number  of  shares  in 
the  company. — Fifty  shares  were  transferred  by 
the  chairman  of  a  company  to  A.,  as  a  trustee  for 
the  company  numbered  as  therein  stated,  and  J.'s 


TBAiniFEB  OF  BRASEB— continued. 
name  was  placed  on  the  register  in  respect  of  those- 
shares.  The  transferor  had  at  the  time  no  shares 
bearing  those  numbers,  but  he  had  fifty  shares 
bearing  other  numbers : — Held  (affirming  the  de. 
oision  of  Wiekens,  V.C.),  that  A,  must  be  on  the 
list  of  oontributories  for  fifty  shares.  In  re  Inter, 
national  Contract  Company.    Ind*8  Case    486 

Custom  of  Stock  Exchange     -         -     788 

See  Custom  of  Stock  Exchange. 
TRAHSFEB  OF  SUIT  —  Practice  —  Concurrent 
Suits — Costs.]  When  a  bill  has  been  filed  in  one 
branch  of  the  Court,  and  a  second  "bill  relating  to 
the  same  estate  has  been  filed  in  another  branch, 
the  second  suit,  even  when  a  decree  in  it  has  been 
obtained,  will  be  transferred  to  the  branch  of  the 
Court  in  which  the  first  bill  was  filed,  and  the 
Plaintifi's  in  the  seoond  suit  will  pay  the  costs  of 
the  application  for  transfer.  Lucas  v.  Sioobrs. 
Gray  v.  Sigoers        -         -         -         -     517 

TBUST—Eesulting— Voluntary— Conveyance  46^ 

See  Besultino  Trust. 
Wife  and  children — Joint  tenancy     -     858- 

See  Gift  to  Wife  and  Childrsn. 
TEtJBTEE — Appointment  of  new     -         -     8818 

See  TRUSTEE  Acts. 
Contributory — Indemnity  by  cestui  que  trust 

— Suit  by  liquidator  -  -     896 

See  Officlu.  Liquidator. 
Creditors'  deed — Bight  to  sae  strangers 

See  Trustee  of  Creditors'  Deed. 
Costs  of— Trustee  Belief  Act  - 

See  Trustee  Belief  Act. 
Improper  investment — ^Liability 

See  Investment  by  Trustees. 
Legal  estate— Distinction  between  deeds  and 

wills 898 

See  Bulb  in  Shelley's  Cask. 
Undue  pressure  to  induce  execution  of  deed 

See  Undue  Pressure.  [104 

TBU8TEE  ACTB—Appointment  of  New  Trustees — 
*^ Incapable  to  act'^—Besidenoe  Abroad— Trustee 
Act,  1850,  s.  32.]  The  Court  has  power,  under 
the  32nd  section  of  the  Trustee  Act,  1850,  to  ap- 
point a  new  trustee  in  place  of  a  trustee  who  is 
permanently  residing  abroad,  without  his  consent. 
— SembUy  a  power  in  a  settlement  to  appoint  a 
new  trustee  in  the  place  of  a  trustee  incapable  to 
act  applies  to  personal  incapacity,  and  not  to 
simple  residence  abroad. — Be  Blanchard  (3  D.  F. 
&  «f.  131)  explained.  In  re  Bionold's  Settle- 
ment Trusts  -----  88S 
TBTJBTEE  OF  CBXDIT0B8'  DEED — Demurrer — 
Execution  of  Deed — Voluntary  Deed — Bight  of 
Trustee  to  sue.]  A  bill  stated  that,  by  an  inden- 
ture made  between  A.,  of  the  first  part,  jB.,  of  the 
second  part,  and  the  several  other  persons  whose 
names  and  seals  were,  or  were  intended  to  be, 
thereunto  subscribed  as  creditors  of  A.,  of  the 
third  part,  A.  assigned  all  his  personal  estate  to 
B.  upon  trusts  for  the  creditors  of  A.: — Held,  on 
demurrer  (affirming  the  decision  of  the  Master  of 
the  Bolls),  that  this  was  not  an  averment  of  the 
execution  of  the  deed  by  any  of  the  creditors : — 
Heldf  that  the  deed  nevertheless  would  operate  as 
an  assignment  of  the  personal  estate,  so  as  to 
enable  J^.  to  maintain  a  suit  against  a  trustee  to 
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TBTJ8TEE  OF  CBEDITOBS'  DEED — continued, 
vihota  certain  personal  estate  had  been  as8i<^ed 
in  trust  for  A. ;  and  that  the  creditors  need  not  bo 
parties  to  the  suit. — Decision  of  the  Master  of  the 
Rolls  reversed.  —  Garrard  v.  Lord  Lauderdale 
<2  Buss.  &  My.  451)  discassed.  Glego  v.  Bees  71 

TBTTSTEE  T^ity.lftTr  ACT — Petition  for  payment  of 
Income — Costs.]  Where  a  trust  fiand  has  been 
transferred  into  Court  under  the  Trwtee  Belief 
Act,  and  a  petition  is  presented  for  payment  of 
ihe  income  to  the  tenant  for  life,  the  costs  of  the 
trustees,  as  well  as  of  all  other  necessary  parties, 
will  be  paid  out  of  the  income. — ^Decision  of  Malins, 
V.C.,  reversed. — In  re  Mamer^s  Trusts  (Law  Bep. 
3  Eq.  432)  followed— 5«iiW« ;  Where  the  title  of 
the  tenant  for  life  is  clear,  the  trustees  ought  not 
to  appear  upon  a  petition  simply  affecting  the 
income.    In  rd  Evanb*  Tbusts        -         -     609 

XniATJTHOBIZED  DEALDTO  IH  8EAEEB— Cbtn- 
pany — Misapplieation  of  Funds  by  Directors — 
jBofTOwing  rowers — Bigging  the  Market — Notice 
— Common  Directors  and  Solicitor. 1  Two  directors 
•of  Company  A.  were  also  directors  of  Company  JB., 
and  both  companies  employed  the  same  solicitor. 
Company  A,  owed  money  to^their  contractor,  which, 
however,  was  not  payable  immediately.  The  con- 
tractor had  bought  shares  in  the  company  and  was 
pressed  by  the  stockbrokers  for  the  money.  Com- 
pany A.  agreed  to  advance  him  £7000,  and  bor- 
rowed the  money  from  Company  B.  on  the  security 
of  a  mortgage.  The  loan  was  negotiated  by  one 
of  the  persons  who  was  a  directorjof  both  com- 
fianies,  and  the  solicitor  who  acted  for  both  com- 
panies prepared  the  mortgage*  Company  A,  had 
power  uuder  the  articles  to  borrow  money,  but 
were  not  authorized  to  buy  up  their  own  shares. 
Both  companies  afterwards  were  wound  up : — 
Held  (reversing  the  decision  of  Malins^  V.C.),  that 
Company  B.  were  not  affected  by  notice  of  any 
illegality  in  the  purpose  to  which  the  money  bor- 
Towed  was  to  be  applied,  and  that  they  were  con- 
sequently entitled  to  prove  against  the  estate  of 
Company  A.  under  the  winding-up.  In  re  AIab- 
flEiLLES  Extension  Bailway  Compant.  Ex  parte 
Oredit  Fonoieb  and  Mobilieb  of  England    161 

UNCERTIFICATED  'BKRKBJin— Bankruptcy— 
Mter-acquired  Property — Payment  by  Banhrupt— 
PoUotDinq  Money.]  Money  received  by  an  undis- 
charged bankrupt  and  paid  away  for  value  cannot 
be  followed  by  the  trustee,  though  the  person  to 
whom  the  money  was  paid  had  notice  of  the 
bankruptcy. — A  bankrupt,  who  had  not  obtained 
his  order  of  discharge,  took  a  furnished  house  at 
£5  per  week  from  a  person  who  had  notice  of  the 
bauKruptcy,  on  the  terms  of  paying  six  months' 
Tent  in  advance  if  required.  Having  obtained  a 
sum  of  £200  as  compensation  for  being  turned  out 
of  an  appointment  which  he  hud  taken  since  the 
bankruptcy,  he  paid  to  the  landlord  out  of  this 
sum  £130  as  the  six  months'  rent,  the  landlord 
having  required  payment : — Held  (aflirming  the 
decision  of  Bacon,  O.J»  who  had  reversed  the 
decision  of  the  County  Court  of  Lancashire),  that 
though  the  trustee  in  bankruptcy  could  have 
intercepted  the  £200  and  required  it  to  be  paid 
to  him,  he  could  not  follow  any  part  of  it  into 
the  hands  of  the  landlord.  Ex  parte  Dbwhubst. 
In  re  Vanloiib  -  -  -  -     186 


UHCEBTIFICATED  SOUCITOB       -  -     766 

See  Taxation  of  Coerrs. 
UHDUE  INFLUENCE— Voluntary  settlement  SIS 

See  VoLUNTABY  Settlement.  2. 
(TNDUE  FBESBITBE— .Se^tna  aside  Deed—Trustee. ] 
A  testator  by  his  will  desireci  his  trustees  to  give  up 
his  finrm  to  his  nephew,  the  Plaintiff^  if  the 
landlord  would  accept  him  as  tenant;  and  in 
that  case  he  bequeathed  to  him  the  fiBtrmiug 
stock.  He  also  gave  some  real  property  to  the 
Plaintiff,  and  gave  legacies  and  annuities  to  the 
Plaintiff's  father,  mother,  and  sisters,  and  other 
persons,  including  the  trustees.  One  of  the 
trustees  of  the  will  was  steward  to  the  landlord. 
There  were  hardly  any  assets  to  pay  the  legacies 
and  aimuities  if  the  Plaintiff  took  the  farming 
stock,  upon  which  the  trustees  represented  the 
case  to  the  landlord,  who  left  it  to  their  decision 
whether  the  Plaintiff  should  be  accepted  as 
tenant.  They  accordingly  refused  to  let  faim  be 
accepted,  unless  he  executed  a  deed  mftiring  over 
the  devised  real  estate  to  pav  the  legacies  and 
annuities : — Held  (affirming  the  decision  of  the 
Master  of  the  Bolls),  that  it  was  a  breach  of  trust 
on  the  part  of  the  trustees  to  endeavour  to  induce 
the  landlord  to  refuse  his  consent  to  the  Plaintiff 
having  the  tenancy,  which  the  testator  had  bj  . 
his  wul  expressed  his  wish  for  him  to  have ;  and 
that  the  deed,  having  been  obtained  by  means  of 
that  breach  of  trust,  must  be  set  aside ;  and  that 
the  trustees,  having  made  the  suit  necessary,  and 
hostilely  contested  the  Plaintifi^s  right  to  relief, 
must  pay  the  costs  of  the  suit    £lub  r.  PA^Kint 

[104 

UNBEOISTEBSD  X0BTOAOE~Cbmpafit«s  AaL, 
1862,  s.  4A—Duty  of  Solicilor.]  A  solicitor  not 
usually  employed  by  a  company  was  employed  by 
them  to  act  in  a  particular  matter,  and,  having 
required  security  for  costs,  they  gave  him  a 
charge  on  certain  debts  due  to  them.  About  five 
weeks  after  this  a  winding-up  Petition  was  pre- 
sented, on  which  an  order  was  shortly  afterwards 
made.  The  charge  had  not  been  registered : — 
Held  (affirming  the  decision  of  the  Master  of  the 
Bolls),  that  though  under  the  Companies  Act, 
1862,  s.  43,  the  want  of  registration  did  not  make 
the  charge  void,  yet  that  the  solicitor  could  not 
avail  himself  of  the  charge,  for  that  it  was  his 
duty,  as  being  the  solicitor  of  the  company  in  this 
transaction,  to  see  that  the  directions  of  the  Legis- 
lature as  to  registration  were  obeyed.  In  re 
Patent  Bbead  Macuinebt  Oompant.  Ez  parte 
Valpt  &  Chapun  -  -  -  -  289 
VNSOXrND  KIND— Person  of— Lease  by  Ecclesias- 
tical Commissioners  —  Jurisdiction  of 
Chancery  and  Lunacy       -  -       M> 

See  EooLESiASTiOAL  (3ommibbionebs. 
—  Person  of —Maintenance  -         -       5S 

&ee  Maintenance  of  Luhatio. 

VACANT  LAND  — General  line  of  buildings»— 
Board  of  Works      -         -  -     697 

See  Genebal  Line  of  Buildings. 
VACATION  OF  INBOLMENT— Pra^ttce— iZrftear- 
ing — Application  by  a  Person  not  a  Party  to  the 
Suit.]  A  bill  was  filed  by  a  former  officer  of  a 
railway  company  to  obtain  the  distribution  of  a 
sum  of  money  which  bad  been  set  apart  for 
compensation  of  the  officers  of  the  oooipany  on 
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VAOATIOK  OT  JSMlMEST'-eotUinued. 
its  amalgamation  -with  another  company.  By  the 
decree  the  Court  declared  the  Plainti£f  entitled  to 
a  share  in  the  fand,  and  directed  an  inquiry  as  to 
what  other  persons  were  entitled  to  share,  and  in 
what  proportions.  None  of  the  other  officers  of 
the  company  were  served  with  notice  of  the 
decree,  but  advertisements  were  issued,  and  the 
decree  was  inroUed.  A.  came  in  under  the  decree 
and  claimed  a  share  in  the  fund,  and  also  desired 
to  dispute  the  right  of  the  Plaintiff  to  any  sliare 
at  all  i—Hdd,  that  A»  was  a  quasi  party  to  the 
suit,  and  was  entitled  to  have  the  cause  reheard 
for  the  purpose  of  varying  the  decree ;  and  that 
the  inrolment  ought  to  be  vacated  in  order  to 
enable  him  to  present  a  petition  of  rehearing. 
Bbitff  v.  Gobbold      -         -         -         -     217 

VAUMTY— Patent— Novelty         -  -     570 

8ee  Speoihoation  of  Patent. 
VZNDOB  AND  FUBOHASEB — Doubtful  title      7 

See  FuTXJBE  Hbsband. 
Misdescription— Copyhold  tenement — Num- 
ber of  acres  -         -         -         -     699 
See  Resebvation  op  Minebalb. 

Plea  of  Purchase  without  notice        -     959 

See  PuBOHASE  fobValub  wiTHOtiT  Notice. 

Bailway  company — Compulsory  sale  -     154 

See  CoMPULSOBY  Powebs.    1. 

Time  of  the  essence  of  contract 

See  Sale  of  Publio-hovse. 
VESTDfO— Issue  then  living— Divesting 

See  Issue  then  LiviNa. 
YdLTTHTABT   DEED— Right  of  trustee   to 
strangers      -         -  -  - 

See  Tbustee  of  Cbrditobs'  Deed. 
YOLinfTABT  Onrr— Resulting  trust         -     469 

See  Resultirq  Tbust. 
YOLinfTABT  SSnUSMSBT-^ClauaeB— Explana- 
tion—Power  of  Revocati(m,']  In  order  to  support 
a  voluntary  settlement,  it  must  be  shewn  that  all 
the  provisions  are  proper  and  usual ;  or  if  there 
are  any  unusual  provisions,  that  they  were  brought 
to  the  notice  of  and  understood  by  the  settlor. — No 
general  rule  can  be  laid  down  as  to  the  proper  and 
usual  provisions  in  such  a  settlement,  but  a  power 
of  revocation  is  not  essential. — A  young  man  of 
improvident  habits,  being  entitled  to  a  sum  of 
money,  was  induced  by  the  trustee  of  the  money, 
and  by  a  solicitor,  to  execute  a  settlement  by 
which  he  assigned  a  part  of  the  money  to  trustees 
on  trust  to  invest  and  to  pay  him  during  his  life 
the  income  on  such  part  thereof  as  they  should 
think  fit,  and  after  his  death  on  trust  to  hold  the 
same  for  his  wife  and  children,  if  any.  and  subject 
thereto  on  trust  for  certain  cousins  of  nis.  He  had 
no  power  of  appointment  in  default  of  issue,  and 
no  power  of  revocation,  and  no  power  to  appoint 
new  trustees.  The  deed  was  explained  to  him, 
and  the  particular  clauses  were  brought  to  his 
notice  :—JT<pW  (affirming  the  decree  of  Stuart, 
V.C.),.that  the  deed  could  not  be  se^  aside  by  the 
settlor.— Gm««  v.  Aoworth  (Law  Rep.  8  Eq.  558)  ; 
Wollatton  V.  Tribe  (Law  Rep.  9  Eq.  44);  EfferiU 
V.  EveriH  (Law  Rep.  10  Eq.  405),  considered. 
PHILLIFS  V,  MULLINGS  -  -  -      944 

2, Setting  aside  Deed  of  Gi/t^KnowUdge 

—Undue  Influence— Delay— rart  of  Deed.}     In 
Vol.  VIL— Ch.  8 
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YOLTJHTAEY  SETTLEMSST'-aontinued. 

order  to  maintain  a  voluntary  deed  of  gift  firom  a 
son  for  the  benefit  of  a  father,  it  must  be  shewn 
both  that  the  son  understood  the  conlents  of  the 
deed  and  that  he  was  not  imder  undue  parental 
influence. — A  voluntary  deed  of  gift  cannot,  after 
unreasonable  delay,  be  set  aside,  though  the  gift 
was  of  a  reversion  and  remained  a  reversion.— Part 
of  a  voluntary  settlement  may  be  set  aside.— Under 
a  marriage  settienxent,  the  ^on  of  the  marriage 
was  entitled  to  the  reversion  expectant  on  the  life 
estate  of  the  father  in  two  sums  of  money,  one  of 
which  had  come  from  the  father's  side,  the  other 
from  the  mother's  side.  The  son  had  also  a  large 
Income  under  the  will  of  his  grandfather,  and 
would  have  a  much  larger  income  on  attaining 
the  age  of  twenty-five  years.  The  son  had  lately 
attained  the  age  of  twenty-one  years,  and  was  re- 
siding with  his  father.  The  eon,  without  employ- 
ing a  separate  solicitor,  executed  a  deed  giving  to 
his  father's  second  wife  and  her  daughter  the  re- 
version in  both  the  sums  which  were  included  in 
the  marriage  settlement,  and  giving  to  the  father 
power  to  appoint  the  sum  which  came  from  the 
mother's  side  to  any  third  wife  and  her  children. 
The  son  left  the  father's  house  five  years  after  the 
execution  of  the  deed,  and  employed  a  separate  . 
solicitor  two  years  afterwards,  when  the  subject  of 
setting  aside  the  deeds  were  mentioned.  Seven 
years  afterwards  the  son  filed  a  bill  to  set  aside  so 
much  of  the  deed  as  related  to  the  sum  which  had 
come  from  the  mother's  side  : — Heldy  on  the  facts 
of  the  case,  that  though  the  son  understood  all 
the  contents  of  the  deed  except  the  power  to 
appoint  to  a  third  wife  and  her  children,  he  was 
not  sufficiently  protected  from  parental  influence, 
and  that  if  the  bill  had  been  filed  at  an  earlier 
time  the  deed  must  have  been  set  aside  to  the 
extent  prayed,  but : — Held,  that,  as  the  filing  of 
the  bill  had  been  so  long  deferred,  the  deed  must 
be  rectified  only  by  striking  out  the  power. — De- 
cree of  McdinSy  V.C,  varied    Tusneb  v,  Collins 


WASTE — Deceased  Tenant  for  Life — Injunction — 
Account — Statute  of  Limitations,']  A  tenant  for 
life  was  executrix  of  a  preceding  tenant  for  life, 
both  being  impeachable  for  waste,  and  both 
having  committed  waste  by  cutting  timber: — 
Held,  that  the  Statute  of  Limitations  began  to  run 
against  the  remaindermen  in  fee  from  the  time 
wnen  the  timber  was  cut,  and  not  from  the  time 
of  the  death  of  the  tenant  for  life :— Be W,  that 
though  an  injunction  and  an  account  were  granted 
against  the  existing  tenant  for  life,  yet  as  no  in- 
junction could  be  granted  against  the  preceding 
tenant  for  life,  no  account  could  be  granted 
against  her  executrix  for  waste  committed  by  the 
preceding  tenant  for  life. — Decree  of  Bcux}ny  V.C, 
varied.    Hioginbotham  v,  Hawkins  -     676 

Impeachment  of  -         -         -     438 

See  Imfeaohmxnt  of  Waste. 
WIDOW — ^Advances  to— Double  portion    -     670 

See  Advancement. 
WIFE  Am)  CHTTiDTlElf— Gift  to    -         -     263 

See  Gift  to  Wife  and  Children. 
WILL — ^Advances  to  children— Statute  of  Limi- 
tations        -  -         -  -       17 
/6^  LuDTATioNB,  Statute  OF.  1. 
F                                                           1 
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—  AdYanoemenlr- Widow  and  children— Doable 

portions        -  -  -  -     870 

SCm  Adyanosmsnt. 

—  Charitable  objeot  or  particular  society     170 

See  Ilff EBFXOT  DESOBIFTION  OF  GhABITT. 

—  Cross-remainders  -  -  -     666 

See  CB06S-BEMAINDEB8  BT  IkPLIOATION. 

—  Cnmnlatiye  gifts  -  -  -     448 

See  CuMULATiTB  Gift, 

—  Direction  to  settle  on  marriage  nnder  twenty- 

one    -----     866 
See  Gift  by  Implication. 

—  Exonemetion  of  personalty      -  -     489 

See  ExoNEBATiON  of  Fsbsonaltt, 

—  Forfeiture  clause — ^Words  of  futurity  -     848 

See  Fobfeitube  Clause. 

—  Gift  to  daughter's  husband     -  -         7 

See  FuTUBB  Huibamd. 

—  Gift  to  erect  or  endow  a  church         -     888 

See  MoBTMAiN. 

—  Gift  to  wife  and  children        -         -     868 

iS^  Gift  TO  Wife  and  Childbek. 

—  "Issue  "read*' children"         -  -     876 

See  ** Issue"  bead  **Childben." 

—  Issue  then  living  -  -  -     660 

See  Issue  then  liyino. 

—  Issue  then  living  -  -  -     275 

See  "Issue"  bead  "Childben." 

—  Harried  woman — Conversion — ^Election  848 

See  Conversion. 

—  Share  of  partnership  property  -         1 

See  BsQuxerr  of  Shabb  of  Pabtnkbship 
Pbopbbtt. 


nHnni0-UP— Acceptance  of  shares 
See  AxxnEFTANCE  of  Shabes. 


-     687 


WmXHCh-UP— oon^fiued. 

Appeal — Submission  to  Judge 

See  Appeal  from  Submission  to  Jjjk 
—  Bankrupt  shareholder  -         -         -    J 

See  Bankbupt  Shabeholdeb. 
Claim  barred  by  Statute  of  Limitations  ( 

See  Limitations,  Statute  of.    2. 
— —  Compromise  by  liquidator       -         -    1 

See  CoMPBOMiSE  bt  Liquidatob. 
Double  proof— Bill  of  exchange 

See  Letteb  of  Cbedft. 
Infant  transferee  -         -         - 

See  Infant  Tbanbferbe. 
Misrepresentation  in  prospectus 

See  MiSBEPBESENTATION  IN  PBOSFEOI 

Official  liquidator  -  -         - 

See  Production  of  Dooumentb.    1. 
Past  members    -  -  -         - 

See  Past  MEMBims. 
Proof  by  surety  -  -         - 

See  Proof  by  Subett. 
Proof— Bill  of  exchange — ^Letter  of  cred 

Double  proof  ... 

See  Letteb  of  Gbedit. 
Transfer  of  shares  888,  888,  n., 

See  Tbansfeb  of  Shabes.    1—4. 
WITNZ88— Statement— Describing  his  evide 

See  Statement  to  discbedit  Withb 
W0ED8— « Incapable  to  act " 

See  TBuffTEE  Acts. 
"  Legal  representatives  "         -         - 

See  **  Legal  Bepbesentativbs." 
*  *  Portion  " — *  *  Provision  " 

See  Gift  bt  Implication. 
"  Threaten  and  intend  " 

See  Besebvation  of  Minbbau. 
"Unmarried"    -  -  -  - 

See  FuTUBE  Husband. 


LONDON  :    PBINTED  BT  WILLIAM  CLOWES  AND  SONS,  8TAM1X)BD  STBEBT 
AND  CHABINO  CROSS. 
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